Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


CD 

y.  / 


tt.  S.  GENERAL  ACCOUNTING  OFFICE 


DECISIONS  OF 
THE  COMPTROLLER  GENERAL 

OF  THE  UNITED  STATES 


i 


VOLUME  1 

JULY  1, 1921  to  JUNE  30,  1922 


J.  R.  McCARL 

Comptroller  General 

LURTIN  R.  GINN 

AMlstant  Comptroller  Gencnl 


WASHINGTON 
GOVERNMENT  PRINTING  OPPICB 

1922 


For  mde  by  the  Saperlntendent  of  Doenmente,  U.  S.  Gorermnent  Printing  Office 

Washington  25,  D.  C.    -    Price  I2.2S 


NOTICE. 

Selected  decisions  of  the  Comptroller  General  and  Assistant  Comp- 
troller General  of  the  United  States  will  be  published  in  monthly 
pamphlets  by  the  General  Accounting  Office  for  distribution  to 
Government  officials  requiring  their  use.  A  quarterly  index  will 
appear  in  the  September,  December,  and  March  pamphlets,  but  no 
separate  quarterly  will  be  issued.  One  bound  volume  each  fiscal 
year  including  the  same  decisions  appearing  in  monthly  pamphlets 
will  be  published.  Decisions  will  be  cited  as  1  Comp.  Gen.  — ,  etc. 
II 


LIST  OF  CLAIMANTS,  ETC 


Page. 

Abbey,  W.H 480 

AbboU.  Charles  H 2T9 

Alaskan  Eni^eeriiig  Ccnmnissioii 4W 

Aiexander,  Sam. 87 

Alger,  JohXL 601 

Americftn  Legation,  Berne,  Switzerland 520 

American  Jletal  Co 694 

American  Relief  Administration 494 

Anacostia  Park 735 

Ar^onne,  U.S.8 410 

Armstrong,  George  W 352 

AimstrongyS.  W 36 

Arnold,  J.  H 457 

Arnold,  Richard  J 75 
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Bembort,  Adam 433 

Besley 605 

Bfonca,  S.  8 , 621 
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Dyckman,  L.  A 237 
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Ely,  E.  F 449,585 

Emmons,  Grace 619 

Employees'  Compensation  Commission 615 

Evans,  George  W 232 

Fagen,  John  E 60 

Falvey,  Donald  B 648 

Farrell,  Anna  E 766 

Favier,  Ernest  O 405 

Federal  Land  Bank,  Wichita,  Kans 657 

Federal  Reserve  Bank  of  New  York 81 

Ferris,  Charles  J 37 

Fine  Arts,  Commission  oL 693 

Fisher,  Frank 174 

Fisheries,  Bureau  of 660 

Fisher  <b  Co.  (Inc.)»  Thomas  J 623 
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Geere,  Frank 47 
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Glass,  Roy  E 639 
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Gordon,  Charles  H 66 
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Gschwend,  A.  C 676 
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Handy,  Hilton 74(B 


Hanson,  E!nad 332 
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Haskinsand  Sells 252 
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Homsby,  John  A 21 

Horton,  Jeter  R 70 

Howe,  T.  F 539 
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Huber,  Frederick  C 260 
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Interstate  Commerce  Commission 577 

Ivakhofl,  Anastasia 215 

James,  Mildred  A 676 

Jaszcs,  Peter 715 
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Johnson,  Arthur  H 47 

Johnson,  William  H 746 

Jones,  Gilbert  A 628 
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Lockwood,  W.  M 298,390 

uoiton,  A&rs.  ^^.  *Jm •  •■■•.•..••••••••.•.••••••  «>do 

Long,  Boas 312 
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Lmby,  J.  R a4i 

Lyons,  Joseph  H 251 

McAtecr  Shipbuilding  Co.  (Inc.) 180 

McCftrthy,  John  F 580 

McClay,HughT 256 

McCulloagh,  F.  E WO 

McCullough,  H.  E 376 

HcOarry,  James  P 539 

McGinley,  William  A 363 

lIcGowan,  Eugene  J 724 

lfclnt3rTe,  Raymond  E 214 

lldntyre,  S.  B 175 

McKenna,  John  £ 523 

McMillan,  Ruth 676 

McKlel,J.B 456 

Mack,  John 216 

Manchester,  Horace  L 664 

Mansoo,  Mary  Magdalene 254 

Manson,  WUIiam  Daniel 756 

Marshall,  Thurman  W 407 

Martin,  Charlie  M 730 

Martin,  Renelle 076 

Martinez,  Elena 217 

Masonic  Temple  Co 570 

Massachusetts  National  Guard 665 

Masson,  Yvonne 676 

Manfns,  Marcelle £76 

Mayo,  C.  G 104,288,289,355,395 

Mean,  Frederick 499 

Mercey,  Raymond  J 83 

Merrhants  Transfer  Co 804 

Meriam,  H.  C 140 

Ifetapan,  S.  8 890 

Michigan  Public  Utilities  Commission 664 

Michigan  State  Telephone  Co 664 

Midco  OO  Sales  Co 115 

Milboum  Wagon  Co 32S 

Miles,  Sherman 213 

Miller,  Arthur  J 617 

MiUer,  James  S.  Co 149 

MilUken,  Carl  8 150 

Minton,  H.  C 93 

Mij*ourI  Padflc  Railway  Co 741 

Molster,  Charles  E 176,426, 45/),  675 

Montana,  State  of. 429 

Moore,  George  A 717 

Mor.se,  George  E €75 

Morton.  W.  E 407 

Moulton,  A.  G 84 

Moiilton.  Lewis  B \ 773 

Moyer,  Ruth  M 207 

Murphy,  Philip  J 6'3 

Nackbar,  H.  J 2:^7 

Na«ihvllle  Bridpp  Co 529 

National  Sub>i>t4»nre  A-^'O'latlon 493 

Navy  A'oskan '''nl  CoTP'Tiiision    3*  7 

Nebrit-Ka  R«l'  «".ii  Cof'i.   isslon  4 

Newport  Coniractlng  Ac  Lngiueering  Co 1'  7 

New  York  Herald 296 

Nichob.  WUIiam  A 118 

Northwestern  Trust  A  Savings  Bank 716 

Orr,  RobertH 131,420 

Ovojco.  U.  S.  8 338 

Packard,  Harold  A 440 

Palme«,  A.  M 2.'>1 

Panama  Canal,  Governor 686,688,748 
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Pardee,  Austin  M 41 

Patchett,  8.  C 176 

Patent  Office 582,580 

Patterson,  Harry  R 616 

Paymaster  of  the  Marine  Corps 489 

PeUeymounter,  Charles  A 86 

Pennsylvania,  State  of 220 

Pennsylvania  Railroad  Co 101 

People's  Baking  Co 672 

Peters,  Frank  C. 268 

Phelps,  Plen  M 240 

Pierce-Arrow  Motor  Car  Co 122 

Pike,  Miner  E 44 

Pommem  (German  steamship) 446 

Porto  Rico,  treasurer  of 526 

Postmaster  General 406, 

506,665,584,611,615, 
664,  688, 740,  7C2,  7P5 

Price,  Harry ., 708 

Public  Health  Service 575,625,711,752 

Quinn,  James 420 

Raff,  Mrs.  E.  W 2S1 

Railroad  Administration,  Director  General..      160 

Rainbow,  U.  8.  S 227 

Recorder  of  deeds,  District  of  Columbla.537, 551, 023 

Rede,  G.  Ross 161 

Republic  Navigation  Co 481 

Richmond,  Walter 27 

Rickerson,  Arthur  W 771 

Rickerson,  Cora  L 771 

Rickerson,  E.  F 7V1 

Rivet,  M.  T 745 

Roberts,  C.  H.  M 263 

Roberts,  J.  E 684 

Robinson,  Charles  H 730 

Rock  Island  Arsenal 252,322 

Rogers,  William  J 463 

Rose  A  Co.,  L 319 

Ross,  Tliomas  A 274 

Rousseau,  Marochal-des-Logls 680 

Rudd,  Channln? 81 

Rundell,  James  R 456 

Rust,  David  B 618 

St.  Joseph  Hospital 467 

St.  Louis,  city  of 723 

St.  Loui'J-San  Franri^ro  Rai  Iway  Co 767 

San  Salvador  Legation 312 

Sawyer,  A.  E 612 

Scanlan,  M.  T 396 

ScJilefsky,  Paul  Adam 55 

Schllpk,  raulF 450 

Schraenker  &  Co 213 

Scott,  Albert  D ♦i')9 

Secretary  of  the  Interior 532,589.t;72 

Secretary  of  Labor 652 

Seen  tary  of  tl:e  Navy 5.36,  594, 

601.  rtO-1. 609,  736, 744,  746 

Secretary  of  State 534,583,709,760 

Secretary  of  the  Treasury 494,526, 

544,631,640,644,651,679 

Secretary  of  War 505,510,511, 

527,  648,  667,  574,  602,  637,  642, 
645,  650,  665,668,  670,  677,  680, 
684,  094,  607,  724,  743,  749,  770 

SeifTert,  Katharina 202 

SeUer,C.F 341 
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Shamnr.  O.P 290 

Sheridan,  Frank  J 842 

Shipping  Board,  United  States,  chairman  of.  08 

Shock,  Arthur fi66 

Shiunaker,  Frederic  A 33 

Shumacher,  George  August 78 

Silbersteln  &  Son,  6 674 

Simms,  Lyman  L 328 

Skidmore,  E.J 15 

Smith,  Albert  Joseph 240 

Smith,  Andrew  C 433 

Smith,  Arthur 63 

Smith,  Marvin  L IM 

Smith,  Myron  A 328 

Smith,  Perrin  L 304,629 

Smith  Storage  &  Transfer  Co 304 

Smith,  Terence  P 619 

Soleau,  W.L 15 

Soper,  Jol'n  Klford 171 

South  Carolina,  State  of 684 

South  Florida  Contracting  &  Engineering  Co.  708 

Spafford,  Edward  E 129 

Spangler,  Dewey  H 25 

Stanley,  Mary  Jane 283 

Steeves,  L.  S 83 

Stem,  Ben.' amin  and  Louis 10 

Stem,  John  H 697 

Stevens,  George  6 682 

Stoddard,  Jr.,  Francis  R 541 

Stokes,  Sarah  G 625,752 

Stokey,  WilUam  P 679 

Strader,  Leland  F 362 

Streeter,  H.  W 656 

Stubblefield 606 

Suman,  JohnR 232 

Summers,  J.  L 43,81,342,402 

Sun-Herald  Corporation 296 

Swain,  CD 221 

SwarU,NeUR 699 

Swartz,  W.  R.  S 599 

Tanner,  Ray  Charles 293,609 

Torres,  John  B 529 

ThomsoDdc  Kelly  Co 319 

Thompson-Starrett  Co 84,174,738 


TUley,John3 612 

Tlmberlake,  E.J 366,807 

Tlnsley,  George  C 440 

Tlntle,  WiUiam  Albert 7«7 

Tourigny,  Leander  W 291 

Turton,  W.  H 721 

Tuttle,  L.B 614 

Tyler,  M.C 735 

Union  Pacific  Railroad  Co 46,164 

United  FmitCo 388 

United  Theaters  Co 861 

University  of  Montana ^ 733 

Upton,  James  Epston 396 

Uttendorfer,  Louis 334 

Van  Putten,  J.  J 678 

Veteran  Corps  of  Artillery  of  New  York 641 

Veterans'  Bureau,  Director  of. 507, 

535, 561, 571, 57o.  650, 700, 705, 723, 733, 756 
Vocational  Education,  Federal  Boaid  for.  7 , o07, 536 

Wagner,  Frank  C 636 

Wainwright,  D.  B 13 

Waldeck,  Edward  S 606 

Walter,  Emil 20 

Walter  Reed  Hospital 667 

Walton,  Charles  T 229 

Weiss,  PhU  J 307 

Weltnauer,  Albert 634 

Wells,  Chester 800 

Wermuth,  Eugene  F 67 

Western  Union  Telegraph  Co 606 

Whipple,  Sherman  L 16 

Wilhelm,  Adam  A 178 

Williams,  Andrew 511 

Williams,  Harry  G 203 

Williams,  John  W 210 

Witteman  Aircraft  Corporation 660 

Wood,  William  J 27 

World  War  Foreign  Debt  Comnu.ssion 494 

Wotherspoon,  Alexander  S 666 

Wright,  Arthur 611 

Wright,  Burdette  S 728 

Wright,  George 611,668 

Yeandle,  S.  S 273,647 

Y«o-Thomas,  Forest.... 63t 
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1861,  Aug.  3,  12  Stat.,  288 8 
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1872,  JuneO,  17  Stat.,  257 492 
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1883,  Mar.  3, 22  Stat.,  500 180 
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18S4,  June  26,  23  Stat.,  56 465 

1884,  June  26,  23  Stat.,  67 559 

1884,  July  5,  23  Stat.,  109 304 

1884,  July  7, 23  Stat.,  204. 21 
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1885,  Jan.  30,  23  Stat.,  291 39 

1885,  Feb.  14,  23  Stat.,  305. 421 

1886,  June  19,  24  Stat.,  83 389.709 

1887,  Feb.  4, 24  Stat.,  386 499 

1887,  Feb.  23,  24  Stat.,  644 212 

1887,  Mar.  2, 24  SUt.,  463 181 

1888,  Aug.  13,  25  Stat.,  437 342 

1880,  Feb.  9, 25  Stot.,  657 525 

1889,  Mar.  1, 25  Stat.,  781 480 

1880,  Sept.  19, 26  Stat.,  456 598 

1801,  Mar.  8, 26  Stat.,  826 502 

18B2,  July  16, 27  Stat.,  177 674 

1802,  July  28,  27  Stat.,  321 162 

1803,  Feb.  27, 27  Stat.,  480 106 

1803,  Nov.  S,  28  Stet.,  7 74 

1894,  Mar.  29,  28  Stat.,  47 750 

1804,  July  31,  28  Stat.,  203 502 

1804,  July  81,  28  Stat.,  205. 65,219,499,571,700 

1801,  July  81,  28  Stat.,  206 632 

UOI,  July  31,  28  But.,  208 248 

1894,  Joly  81, 28  Stat.,  200. 198 

1804,  July  81, 38  Statn  211 632 

1806,  Kftr.  t,  28  Stat.,  964 202 

iUj  aB»  20  Btat^  179. 198 
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896 
896 
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898; 

898, 
898, 

uVO, 

899, 

1809, 

899, 

cMnl. 

cWj 
oUv, 
oHtf, 

900, 

000, 

901 

001 

901 

001 

901 

901 

901 

901 

901 

901 

901 

902, 

902 

902 

902 

902 

902 

903 

908 

.906 

905 

905, 

905 

906 

906 

906 

906 

906 

1906, 
906, 
906 

1906, 


Page. 

May  28, 20  Stat.,  182 183 

May  28, 20  Stat.,  184 712 

June  8, 20  Stat.,  268 883 

Mar.  3, 20  Stat.,  680 558,622 

Mar.  15, 30  Stat.,  316 211.740 

Apr.  26, 30  Stat.,  365 37,38,514 

June  30, 30  Stat.,  526 648 

Dec.  21, 30  Stat.,  755 838 

Dec.  21, 30  Stat.,  759 584 

Mar.  2, 30  Stat.,  978 666 

Mar.  2, 30  Stat.,  981 217 

Mar.  S,  30  Stat.,  1006 091 

Mar.  3, 30  Stat.,  1007 300,454 

Mar.  3, 30  Stat.,  1006 421 

Mar.  3,  30  Stot.,  1009 317,417 

Mar.  3, 30  Stat.,  1038 601 

May  12, 31  Stot.,  1T7 492 

June  7, 81  Stat.,  686 480 

Feb.  2, 31  Stat.,  750 660 

Mar.  2, 31  Stot.,  901 106 

Mar.  2, 31  Stot.,  902 17 

Mar.  8, 31  Stat.,  1029 222 

Mar.  3, 31  Stot.,  1099 240 

Mar.  3, 31  Stot.,  1106 274,308 

Mar.  3, 31  Stot.,  1109 480 

Mar.  3, 31  Stot.,  1251 648 

Mar.  3, 31  Stot.,  1276 SV7 

Mar.  3, 31  Stat.,  1284 537 

Mar.  3, 31  Stot.,  1405 552 

May  31, 32  Stat.,  282 162 

June  28, 32  Stot.,  409 357 

June  23, 82  Stot.,  481 113 

June  28, 82  Stat.,  482 499 

June  30,  32  Stot.,  543 652 

July  1, 32  Stot.,  711 384 

Feb.  14, 32  Stot.,  830 21fi 

Mar.  2, 32  Stot.,  932 160 

Feb.  8,  33  Stot.,  684 878 

Feb.  4, 83  Stot.,  689 537 

Mar.  8, 33  Stot.,  1217 550 

Mar.  8, 83  Stat.,  1257 12 

Feb.  27, 34  Stot.,  48. 12 

Feb.  27, 34  Stat.,  49 641 

Mar.  19, 34  Stot.,  73 841 

Apr.  5, 34  Stot.,  100 968 

Apr.  5, 34  Stot.,  102 268 

June  12, 84  Stat.,  246 182,461,556,608,717 

June  12, 84  Stot.,  254 811 

June  20, 34  Stat.,  500 07 

Jime  20, 84  Stal.,  630 

▼n 


vin 


TABLE  OF  STATUTES,  BTO. 


L006 
1906 
1906 
1906 
1907 
1907 
1907 
1907 
1908 
1908 
1908 
1908 
1908 
1908, 
1908 
1908, 
1908, 
1908 
1909 
1909 
1909 
1909 
1909 
1910 
1910 
1910 
1910 
1911 
1911 
1911 
1911 
1912 
1912 
1912 
1012 

1912 
1912 
1912 
1912 
1912 
1912 
1913 
1913 
1913 
1913 
1914 
1914 
1914 
1914 
1914 
1014 
1914 
1014 
1014 
1014 
1015, 
1015 
1015 
1016 
1016, 
1015, 
1016 

in5, 

1016 
1910 
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June  30, 34  Stat.,  750 217 

June  30,  34  Stat.,  763 102,762 

June  30,  34  Stat.,  764 494 

June  30,  34  Stat.,  771 124 

Mar.  2,  34  Stat.,  1168 684 

Mar.  2, 34  Stat.,  1169 106,316,440 

Mar.  2, 34  Stat.,  1170 309 

Mar.  2, 34  Stat.,  1217 20,131,420,511,668 

May  11,  35  Stat.,  108 258 

May  11, 35  Stat.,  110 1,70,489 

May  11,  35  Stat.,  114 182 

May  11,  35  Stat.,  122 306 

May  13,  35  Stat.,  127 691 

May  13,  35  Stat.,  128...  84,131,307,398,565,599 

May  13,  35  Stat.,  146 355,411 

May  27,  35  Stat.,  373 283 

May  27,  35  Stat.,  377 348 

May  30, 35  Stat.,  501 83 

Fob.  16, 35  Stat.,  621 664 

Feb.  16,  35  Stat.,  623 293 

Mar.  3,  35  Stat.,  715 341 

Mar.  3,  35  Stat.,  745 666 

Mar.  4,  35  Stat.,  1134 282 

Mar.  23, 36  Stat.,  252 162 

May  17,  36  Stot.,  371 593 

June  17,  36  SUt.,  531 187,704,764 

June  24, 36  Stat.,  606 599 

Mar.  3,  36  Stat.,  1044 599 

Mar.  3, 36  Stat.,  1105 341,712 

Mar.  3, 36  Stet.,  1167 559 

Mar.  4, 36  Stat.,  1339 496,763 

Mar.  11, 37  Stat.,  73 327 

June  26, 37  Stat.,  184 646 

July  25, 37  Stat.,  233 607 

Aug.  22, 37  Stat.,  331 195,212,238, 

302,334,480,706 

Aug.  23, 87  Stat.,  375 634 

Aug.  23, 37  Stat.,  414 721 

Aug.  24,  37  Stot.,  487 435,532,705 

Aug.  24, 37  Stat.,  556 688 

Aug.  24, 37  Stat.,  661 112,409,636 

Aug.  24,  37  Stat.,  690 79 

Mar.  2, 37  Stat.,  705 266 

June  23,  38  Stat.,  43 436,532 

Dec.  23,  38  Stat.,  262 499 

Dec.  23, 38  Stat.,  265 82 

Mar.  12,  38  Stat.,  305 499 

Apr.  6,  38  Stat.,  318 299,427 

Apr. 6,  38  Stat.,  336 93,262 

Apr.  27, 38  Stat.,  353 106 

July  16, 38  Stat.,  508 58,360 

July  18,  38  Stat.,  514 265 

Aug.  1, 38  Stot.,  680 .. .  62, 121, 172, 299, 343, 427 

Aug.  26,  38  Stat.,  708 423 

Sept.  26,  38  Stat.,  718 499 

May  13, 38  Stat.,  772 499 

Jan.  28, 38  Stat.,  800 606,658 

Jan.  28, 88  Stot.,  802 156 

Mar.  8, 38  Stat.,  932 480,747 

Mar.  8, 38  Stot.,  939 407 

Mar.  8,  88  Stot.,  941 702 

Mar.  4, 88  Stot.,  1063 214 

Mar.  4,  38  Stot.,  1069 106,440,594 

Mar.  4,  88  Stot.,  116& 558 

May  10,  80  Stot.,  86 627 

May  10, 80  Stot.,  120....  16,05, 166, 400, 546»  702 


Paft* 

1016,  May  18, 39  Stot.,  161 201 

1916,  May  18,  39  Stat.,  162 438 

1916,  June  3,  39  Stat.,  166 698,702 

1916,  June3,  39  Stat.,  171 480 

1916,  June  3.  39  Stot.,  173 666 

1916,  June  3,  39  Stat.,  174 266 

1916,  June  3,  39  Stot.,  175 67 

1916,  June  8,  39  Stot.,  180 666 

1916,  June  3,  39  Stot.,  191 615 

1916,June3,  39Stot.,  192 702 

1916,  June  3,  39  Stat.,  197 450 

1916,  June  3,  39  Stat.,  198 641 

1916,  Junes,  39  Slat.,  199 192,471,478,643,682 

1916,  Junes,  39  Stot.,  200 450,643 

1916,  June  3,  39  Stot.,  202 48,696 

1916,  June  3,  39  Stot.,  203 257 

1916,  June  3,  39  Stot.,  204 471 

1916,  June  3,  39  Stot.,  205 743,740 

1916,  June  3,  39  Btot.,  206  . .  257, 258, 653, 585, 602, 642 

1916,  June  3,  39  Stot.,  207 257,456,638 

1916,  June  3,  39  Stat.,  208 682,714 

1916,  June  3, 39  Stat.,  200 607,714 

1916,  June  3,  39  Stot.,  210 321, 471, 740 

1916,  June  3,  39  Stot.,  217 17,158 

1916,  July  27,  39  Stot.,  404 18 

1916,  July  28, 89  Stat.,  413 785 

1916,  Aug.  28,  80  Stot.,  538 832 

1016,  Aug.  20,  80  Stat.,  656 f. 657 

1916,  Aug.  29,  89  Stot.,  657 297 

1916,  Aug.  29,  80  Stot.,  671 285 

1016,  Aug.  29,  39  Stot.,  577 601 

1016,  Aug.  29,  89  Stat.,  578 294 

1916,  Aug.  29,  39  Stot.,  5S0 336,339,706 

1916,  Aug.  29,  39  Stot.,  682 65, 544, 571 ,  602, 700 

1916,  Aug.  29,  39  Stot.,  687 280,396,419,452 

1916,  Aug.  29,  39  Stat.,  688 129,737 

1916,  Aug.  29,  39  Stot.,  589 352,452,488 

1916,  Aug.  29,  39  Stot.,  500 77,199 

1916,  Aug.  29,  39  Stot.,  600 658 

1916,  Aug.  20,  39  Stat.,  601 658 

1916,  Aug.  20,  89  Stat.,  610 658 

1916,  Aug.  29,  39  Stot.,  612 317,417 

1916,  Aug.  29,  39  Stat.,  613 30 

1916,  Aug.  29,  89  Stat.,  617 64,84,482 

1916,  Aug.  29,  39  Stat.,  622 290 

1916,  Aug.  29,  39  Stet.,  625 690 

1916,  Aug.  29,  89  Stat.,  640 486 

1916,  Aug.  29,  89  Stat.,  649 658 

1916,  Aug.  29,  39  Stot.,  661 87 

1916,  Aug.  29,  30  Stet.,  658 291 

1916,  Aug.  29,  89  Stet.,  867 746 

1916,  Aug.  29,  39  Stot.,  668 623 

1916,  Sept.  7,  89  Stat.,  729 08,499 

1016,  Sept.  7,  39  Stot.,  743 27,616 

1916,  Sept.  7,  39  Stet.,  747 615 

1916,  Sept.  8,  30  Stot.,  705 343,400 

1916,  Sept.  8,  39  Stot.,  796 848 

1917,  Feb.  6,  39  Stot.,  875 877 

1917,  Feb.  23,  89  Stat.,  982 635 

1917,  Mar.  2,  30  Stet.,  954 526 

1917,  Mar.  3,  89  Stot.,  1012 651 

1917,  Mar.  3,  80  Stot.,  1045 552 

1017,  Mar.  4,  80  Stat.,  1189 80 

1017,  Apr.  24,  40  Stot.,  37 404 

1017,  Apr.  25,  40  Stot.,  88 480 

1017,  May  12, 40  Stot.,  46 564 
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1917,  May  12,  40  Stat.,  5S ou8 

1917,  May  12,  40  Stat.,  60 138 

1917,  May  12,  40  Stat.,  65 182 

1917,  May  12, 40  Stat.,  72 544 

1917,  May  18,  40  Stat.,  76 48;  73 

1917,  May  18,  40  Stat.,  78 88 

1917,  May  18»  40  Stat.,  81 79 

1917,  May  18,  40  Stat.,  82 317,417,554 

1917,  May  22,  40  SUt.,  81 113,198,334,489 

1917,  May  22,  40  Stat.,  85 66 

1917,  May  22,  40  Stat.,  86 66,295,738 

1917,  May  22,  40  Stat.,  87 66,130,417 

1917,  May  22,  40  SUt.,  88 13 

1917,  June  13,  40  Stat.,  229 183 

1917,  July  24,  40  Stat.,  243 266 

1917,  July  24,  40  Stat.,  245 67 

1917,  Aug.  10,  40  Stat.,  278 381 

1917,  Sept.  24,  40  Stat..  292 81,492 

1917,  Oct.  6,  40  Stat.,  383 33,328 

1917.  Oct.  6,  40  Stat.,  390 104 

1917,  Oct.  6,  40  Stat.,  399 32 

1917,  Oct.  6,  40  Stat.,  402 620 

1917,  Oct.  0,  40  Stat.,  405 25,744 

1917.  Oct.  6,  40  Stat.,  409 32,255,757 

1918,  Mar.  28, 40  Stat.,  475 162 

1918,  Apr.  15,  40  Stat.,  521 154 

1918,  Apr.  15,  40  Stat.,  528 299 

1918,  Apr.  16, 40  Stat.,  530 41. 

161 ,  203, 313, 367, 368, 436, 594, 684 

1918,  Apr.  18,  40  Stat.,  532 200,745 

1918,  May  9,  40  Stat.,  542 95 

1918.  May  9, 40  Stat.,  544 128 

1918,  June  25,  40  Stat.,  613 260 

1918,  June  25,  40  Stat.,  615 255 

1918,  June  27, 40  Stat.,  617 535 

1918,  July  1,  40  Stat.,  652 843 

1918,  July  1,  40  Stat.,  704 419 

1918,  July  1, 40  Stat.,  706 416 

1918»  July  1, 40  Stat.,  707 747 

]918»  July  1,40  Stat.,  706 375 

1918,  July  1,  40  Stat.,  710 78,129,639 

1918,  July  1, 40  Stat.,  711 353,419,452 

1918,  Jidy  1, 40  Stat.,  712. 375,354,386,736 

1918,  July  1, 40  Stat.,  717 837 

1918,  July  3, 40  Stat.,  751 682 

1918,  July  2,  40  Stat.,  754. 841 

1018,  July  8, 40  Stat.,  814 174 

1918,  July  9, 40  Stat.,  849 181 

1918,  July  9, 40  Stat.,  850 604 

1918.  July  9, 40  Stat.,  852 066 

1918,  July  9, 40  Stat.,  858 44 

1918,  July  9, 40  Stat.,  861 214 

1918,  July  9,  40  Stat.,  870 64,84,440 

1918,  July  9, 40  Stat.,  875 76,641 

1918,  July  9, 40  Stat.,  879 206 

1918,  July  9, 40  Stat.,  886 870 

1918,  July  9, 40  Stat.,  880 486 

1918,  July  16, 40  Stat.,  904 209 

1918,  July  18, 40  Stat.,  912 168,548 

1918,  Aug.  31, 40  Stat.,  953 572 

1919,  Feb.  4,  40  Stat.,  1056 240 

1919,  Feb.  24, 40  Stat.,  1085 413 

1919,  Feb.  24,  40  Stat.,  1101 880 

1919,  Feb.  24,  40  Stat.,  1146 418,482 


Paflt. 

1919,  Feb.  24, 40  Stat.,  1161 85, 

136,262,327,362,379,383,443,715 

1919,  Feb.  26, 40  Stat.,  1182 65,107 

1919,  Feb.  28,  40  Stat.,  1198 463,683,766 

1919,  Feb.  28,  40  Stat.,  1202 29 

1919,  Feb.  28,  40  Stat.,  1203 16, 

53, 55, 80, 157, 339, 362, 419, 604, 617 

1919,  Feb.  28, 40  Stat.,  1212 218 

1919,  Mar.  1. 40  Stat.,  1233 11 

1919.  Mar.  1,  40  Stat.,  1256 152 

1919,  Mar.  2,  40  Stat.,  1272 6,161,330 

1919,  Mar.  2,  40  Stat.,  1273 88 

1919,  Mar.  2,  40  Stat.,  1284 18 

1919,  Mar.  3,  40  Stat.,  1302 24 

1919,  Mar.  3.  40  Stat.,  1309 5,435,705 

1019,  Mar.  4,  40  Stat.,  1328 312 

1919,  July  11,  41  Stat.,  67 69 

1919,  July  11,  41  Stat.,  99 736 

1919,  July  11,  41  Stat.,  105 69 

1919,  July  11,  41  Stat.,  100 181,727 

1919,  July  11,  41  Stat.,  110. 817,417 

1919,  July  11,  41  Stat.,  121 649 

1919,  July  11,  41  Stat.,  127 743 

1919,  July  11,  41  Stat.,  131 71,419 

1919,  July  11,  41  Stat.,  132 225,536 

1919,  July  11,  41  Stat.,  134 106,212,308,333 

1919,  July  11,  41  Stat.,  138 419 

1919,  July  11,  41  Stat.,  139 16,53,55,239,247,365 

1919,  July  11,  41  Stat.,  140 131, 288, 274 

1919,  July  11,  41  Stat.,  146 67 

1919,  July  11,  41  Stat.,  154 30 

1919,  July  11,  41  Stat.,  157 270 

1919,  July  11,  41  Stat.,  158 25 

1919,  July  19,  41  Stat.,  175 662 

1919,  July  19,  41  Stat.,  182 843 

1919,  July  31, 41  Stat.,  272 67 

1919,  Oct.  28,  41  Stat.,  305 183 

1919,  Oct.  28,  41  Stat.,  306 183 

1919,  Oct.  28,  41  Stat.,  316 183 

1919,  Oct.  28,  41  Stat.,  319 184 

1919,  Dec  17,41  Stat.,  367 600,773 

1919,  Dec.  24,  41  Stat.,  372 561 

1919,  Dec.  24,  41  Stat.,  373 26,31 

1919,  Dec.  24,  41  Stat.,  375 256 

1920,  Jan.  15,  41  Stat.,  387 858 

1920,  Feb.  14,  41  Stat.,  421 430 

1920,  Feb.  26,  41  Stat.,  437 423 

1920,  Feb.  28,  41  Stat.,  464 578 

1920,  Mar.  6, 41  Stat.,  604 663 

1930,  Mar.  9, 41  Stat.,  525 481 

1920,  Mar.  15, 41  Stat.,  530 69 

1020,  May  18,  41  Stat.,  601 258,326,654 

1920,  May  18, 41  Stat..  602 106,896,418 

1920,  May  18,  41  Stat.,  603....  13,51,155,240,274,421 
1920,  May  18,  41  Stat.,  604 77,83,91, 

119, 221, 227, 246, 311, 418, 666, 638, 678, 687 

1020,  May  22,  41  Stat.,  614 168 

1920,  May  22, 41  Stat.,  616 188 

1920,  May  22,  41  Stat.,  617 380 

1920,  May  29,  41  Stat.,  646 494 

1920,  May  29,  41  Stat.,  654 413 

1020,  May  29, 41  Stat.,  665 290 

1920,  May  29, 41  Stat.,  687 is 

1990,  May  31,  41  Stat.,  730 667 

1920,  June  2, 41  Stat^  735 3 
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1920, 
1920, 
1920, 
1920, 

1030, 

1920, 

1020, 

1920, 

1920, 

1920, 

1920, 

1920, 

1920, 

1920, 

1920, 

1920, 

1920, 

1920 

1920, 

1920, 

1920 

1920, 

1920, 

1920, 

1920, 

1020, 

1920, 

1920, 

1920, 

1920 

1920 

1920, 

1920 

1920, 

1920, 

1920, 

1920, 

1920, 

1920, 

1920, 

1920, 

1920, 

1920, 

1920, 

1920, 

1990, 

1921 

1921 

1921 

1921 

1921 

1921 

1021 

1921 

1921, 

19S1 

1981 

1921 

1921 

1921 

1921 

1921 

19Z1 

1921 


June  i,  41  Stat. 
June  4, 41  Stat. 
June  4, 41  Stat. 
June  4, 41  Stat. 

June  4, 41  Stat. 
June  4, 41  Stat. 
June  4, 41  Stat. 
June  4,  41  Stat. 
June  4, 41  Stat. 
June  4,  41  Stat. 
June  4,  41  Stat. 
June  4, 41  Stat. 
June  4, 41  Stat. 
June  4,  41  Stat. 
June  4,  41  Stat. 
June  4, 41  Stat. 
June  4, 41  Stat. 
June  4, 41  Stat. 
June  4, 41  Stat. 
June  4,  41  Stat. 
June  4, 41  Stat. 
June  4,  41  Stat. 
June  4,  41  Stat. 
June  4,  41  SUt. 
June  4, 41  Stat. 
June  4, 41  Stat. 
June  4, 41  Stat. 
June  5, 41  Stat. 
June  5,  41  Stat. 
June  5, 41  Stat. 
June  5, 41  Stat. 
June  6,  41  Stat. 
June  6,  41  Stat. 
June  5, 41  Stat. 
June  5,  41  Stat. 
June  5, 41  Stat. 
June  5,  41  Stat. 
June  5, 41  Stat. 
June  5,  41  Stat. 
June  5, 41  Stat. 
June  5, 41  Stat. 
June  5, 41  Stat. 
June  5, 41  Stat. 
June  5, 41  Stat. 
June  5, 41  Stat. 
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751 180 

750 204,098 

760 264,678 

761 90, 

156,168,160,258,511,668 

762 635,678 

768 432 

768 258,263,264,372,560 

775....  1,214,361,480,523,739 

775 65,078 

777 702,730 

780 665 

783 892,425,450,602,666 

784 77,821,471,586 

785 77 

786 20,159 


787. 
792. 
800. 
809. 
813. 


600 

669 

669 

523 

424 

815 66,419 

828 284 

824 330.466 

834 83,130,352,410,737 

835. 

836. 

837. 

843. 

881. 

935. 

944. 

954. 

956. 


294 

80,106,212,303,335,396 

539 

624 

562 

378 

749 

735 

600 


966 406,515,614 

967 208,772 

975 175 

997 884 

1021 260 

1026 6 

1046 666,766 

1040 340,444,581,725 

1060 49(5 

1051 8 

1052 8,345,611,688,740 

1053 355,496,611 

June  10, 41  Stat.,  1063 40 

Feb.  22,  41  Stat.,  1113 722 

Feb.  22,  41  Stat.,  1115 551,623,075 

Feb.  26,  41  Stat.,  1145 578 

liar.  1,  41  Stat.,  1151 681,725 

liar.  1, 41  Stat.,  1152 841,606 

Har.  2,  41  Stat.,  1208 439 

liar.  2, 41  Stat.,  1214 318 

liar.  2,  41  Stat.,  1216 384,584 

Har.  3,  41  Stat.,  1227 180 

Har.  8, 41  Stat.,  1237 420 

Har.  3, 41  Stat.,  1264 100 

Har.  3, 41  Stat.,  1265 100 

Har.  3,  41  Stat.,  1273 100 
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or  THB 

COHPTROLLER  GENERAL  OF  THE  UNITED  STATES* 


ENUSTMENT  ALLOWANCE— ARMY,  ENLISTED  MEN. 

The  provision  in  the  act  of  June  30,  1921,  42  Stat,  74,  repealing  the  provision 
in  the  act  of  June  4,  1920,  41  Stat.,  775,  authorizing  payment  of  an  enlist- 
ment allowance  of  $90  to  enlisted  men  of  the  Army  who  enlist  or  reenUst 
for  a  period  of  three  years,  is  operative  only  with  respect  to  men  who 
enlist  or  reenllst  on  or  after  June  80,  1921,  and  does  not  preclude  payment 
of  the  enlistment  allowance  to  men  lawfully  enlisted  or  reenlisted  in  the 
period  from  June  4,  1920,  to  June  29,  1921,  inclusive,  for  a  term  of  three 
years  and  who  have  been  or  hereafter  will  be  honorably  discharged  and 
have  not  yet  been  paid  such  allowance. 

Comptroner  General  McCarl  to  the  Secretary  of  War,  July  5, 1921: 
I  have  your  letter  of  June  28, 1921,  worded,  in  part,  as  follows : 

The  Army  Appropriation  Bill  for  the  ilscal  year  1922  as  passed  by  Congress 
contains  a  provision  reading: 

"The  provisions  of  Section  27  of  the  Army  Reorganization  Act,  approved 
June  4,  1920,  providing  an  enlistment  allowance,  are  hereby  repealed." 

Your  decision  is  requested  whether  the  foregoing  provision  in  the  Army 
Appropriation  Bill  will  preclude  payment  of  the  enlistment  allowance  to  men 
who  may  have  enlisted  or  reenlisted  prior  to  the  date  when  the  provision  may 
become  a  law  and  who  have  not  yet  been  paid  the  enlistment  allowance,  or 
whether  it  operates  only  with  respect  to  men  who  may  enlist  or  reenllst  on  or 
after  the  date  on  which  the  provision  may  become  a  law. 

I  would  thank  yon  for  an  early  decision  in  this  case  so  that  instructions  may 
be  sent  to  disbursing  officers  of  the  Army. 

The  provision  quoted  became  a  law  on  June  30,  1921,  42  Stat.,  74. 

In  section  27  of  the  Army  reorganization  act  of  June  4,  1920,  41 

Stat.,  775,  are  the  following  provisions: 

Hereafter  original  enlistments  in  the  Regular  Army  shall  be  for  a  period 
of  one  or  three  years  at  the  option  of  the  soldier,  and  reenlistments  shall  be 
for  a  period  of  three  years.  Existing  laws  providing  for  the  payment  of  three 
months'  pay  to  certain  soldiers  upon  reenlistment  are  hereby  repealed,  and 
hereafter  an  enlistment  allowance  equal  to  three  times  the  monthly  pay  of  a 
soldier  of  the  seventh  grade  shall  be  paid  to  every  soldier  who  enlists  or 
reenlists  for  a  period  of  three  years,  payment  of  the  enlistment  allowance  for 
original  enlistment  to  be  deferred  until  honorable  discliarge. 

This  statute  repealed  the  provisions  in  the  act  of  May  11,  1908, 
35  Stat.,  110,  authorizing  payment  of  three  months'  pay  to  certain 
soldiers  upon  reenlistment,  but  it  did  not  disturb  the  rights  of  such 
soldiers  whose  reenlistment  dated  prior  to  June  4,  1920. 

This  statute  of  June  4,  1920,  provided  for  the  payment  of  an  en- 
listment allowance  of  $90,  being  three  times  the  monthly  pay  of  a 
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soldier  of  the  seventh  grade,  to  every  soldier  who  thereafter  enlisted 
or  reenlisted  for  a  period  of  three  years,  payment  of  the  enlistment 
allowance  for  original  enlistment  to  be  deferred  until  honorable  dis- 
charge. The  only  conditions  named  in  the  law  for  the  payment  of 
such  allowance  in  the  case  of  an  original  enlistment  are  an  enlistment 
for  a  period  of  three  years  and  an  honorable  discharge.  The  words 
"honorable  discharge"  are  not  limited  or  modified  by  any  other 
word.  If  the  enlistment  was  lawfully  made,  payment  of  the  allow- 
ance is  authorized  when  the  enlisted  man  is  honorably  discharged 
regardless  of  the  length  of  the  period  he  actually  served.  For  the 
legal  requirements  as  to  enlistments  see  27  Comp.  Dec,  626. 

This  view  of  the  law  accords  with  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  United  States  v.  Hosmerj. 
9  Wallace,  432.  Hosmer  was  enlisted  on  July  15, 1861,  for  a  period 
of  three  years  under  the  President's  proclamation  of  May  3,  1861^ 
12  Stat.,  1260,  and  War  Department  General  Orders,  No.  15,  of  May 
4,  1861,  legalized  by  section  3  of  the  act  of  August  6,  1861,  12  Stat., 
326,  and  was  honorably  discharged  January  5,  1863.  Said  legalized 
order  No.  15  provided  that  the  men  enlisted  in  the  volunteer  force 
under  that  plan  for  a  period  of  three  years  and  honorably  discharged 
should  be  paid,  in  addition  to  their  pay,  travel  allowances,  etc.,  "  the 
sum  of  one  hundred  dollars."  The  Supreme  Court  decided  (quoting 
^yllabus)  that  the  enlisted  man  "  is  entitled  to  the  bounty  whenever 
honorably  discharged;  though  he  may  have  served  less  than  six 
months." 

The  Army  appropriation  act  of  June  30,  1921,  42  Stat.,  74,  pro- 
vides : 

The  Secretary  of  War  shaU  discharge  from  the  mUitary  service  with  pay 
and  with  the  form  of  dlscTiarge  certificate  to  which  the  service  of  each,  after 
enlistment,  shall  entitle  him,  all  enlisted  men  under  the  age  of  eighteen  00 
the  application  of  either  of  their  parents  or  legal  guardian,  and  shall  also 
furnish  to  each  transportation  In  kind  from  the  place  of  discharge  to  the  rail- 
road station  at  or  nearest  to  the  place  of  acceptance  for  enlistment,  or  to  his 
home  if  the  distance  thereto  Is  no  greater  than  from  the  place  of  discharge 
to  the  place  of  acceptance  for  enlistment,  but  if  the  distance  be  greater  he  may 
be  furnished  with  transportation  in  Ijlnd  for  a  distance  equal  to  that  from  place 
of  discharge  to  place  of  acceptance  for  enlistment;  and  the  Secretary  of  War 
is  directed  under  such  reasonable  regulations  as  he  may  prescribe  to  grant 
applications  for  discharge  of  enlisted  men  serving  in  the  continental  United 
States  without  regard  to  the  provisions  of  existing  law  respecting  discharges 
until  the  number  in  the  Army  has  been  reduced  to  150,000  enlisted  men,  not 
including  the  Philippine  Scouts.  The  provisions  of  this  paragraph  shall  take 
effect  immediately  upon  the  approval  of  this  Act     ,    ^,       ,  ^  ^  , 

The  provisions  of  section  27  of  the  Army  Reorganization  Act.  approved  June 
(,  1920,  providing  an  enlistment  allowance,  are  hereby  repealed. 

•  •••••• 

That  the  Army  shall  be  reduced  by  th«  Secretary  of  War  so  that  the  sum 
herein  appropriated  shall  defray  the  entire  cost  of  the  pay  of  the  officers  and 
enlisted  men  of  the  line  and  staff  during  the  fiscal  year  ending  June  30,  1922. 

The  form  of  enlistment  contract,  which  is  duly  sworn  to  and  signed 
by  each  recruit  on  enlistment,  is  found  in  paragraph  855,  Army 
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Begnlations,  1913.  Under  this  contract  the  enlisted  man  agrees  to 
fierve  for  the  period  and  under  the  conditions,  prescribed  by  law, 
unless  sooner  discharged  by  proper  authority;  and  also  agrees  to 
accept  from  the  United  States  such  bounty,  pay,  rations,  and  cloth- 
ing as  are  or  may  be  established  by  law. 

The  above-quoted  provisions  of  the  Army  appropriation  act  of 
-June  30, 1921,  became  effective  on  June  30,  1921,  and  do  not  disturb 
any  rights  as  to  the  enlistment  allowance  acquired  by  a  soldier  under 
an  enlistment  accomplished  in  period  from  June  4,  1920,  to  June 
29,  1921. 

This  coincides  with  the  construction  given  section  9  of  the  act  of 
August  3,  1861,  12  Stat,  288,  which  "abolished"  the  bounty  for 
enlistments  and  reenlistments  at  remote  and  distant  stations  au- 
thorized by  section  3  of  the  act  of  June  17,  1850,  9  Stat.,  439.  The 
act  of  1850  provided  that  the  bounty  or  allowance  for  such  enlist- 
ments should  be  paid  in  unequal  instalments  at  the  end  of  each  year's 
service,  so  that  the  several  amounts  shall  annually  increase,  and  the 
largest  paid  at  the  expiration  of  the  enlistment.  In  section  331, 
vol.  1,  Digest  Second  Comp.  Dec,  it  is  said : 

Any  soldier  entitled  on  the  2nd  of  August,  1861,  to  bounty  for  reenlistment  at 
a  remote  and  distant  station  under  the  law  of  June  17,  1850,  did  not  lose  his 
right  to  that  bounty  by  the  enactment  of  the  law  of  August  S,  1861,  abolishing 
such  bounty. 

Under  that  decision  and  decisions  in  sections  341  to  344,  voL  8, 
Digest  Second  Comp.  Dec,  in  cases  of  men  so  enlisted  prior  to  Au- 
.gust  3,  1861,  payment  of  the  bounty  was  made  in  installments  for 
their  services  after  August  3, 1861,  until  date  of  discharge  from  such 
■enlistment. 

Your  specific  question  is  answered  as  follows: 

Said  act  of  June  30,  1921,  operates  only  with  respect  to  men  who 
enlist  or  reenlist  on  or  after  June  30, 1921,  and  does  not  preclude  pay- 
ment (from  the  appropriation  "  Pay  of  the  Army  "  available)  of  the 
•enlistment  allowance  to  men  lawfully  enlisted  or  reenlisted  in  period 
from  Jime  4,  1920,  to  June  29,  1921,  for  a  term  of  three  years,  and 
who  have  been  or  hereafter  will  be  honorably  discharged  and  have 
not  yet  been  paid  such  allowance.  When  such  men  were  enlisted  or 
reenlisted  there  was  in  full  force  and  effect  a  statute  which  declared 
that  such  enlistment  allowance-^ 

shall  be  paid  to  every  soldier  who  enlists  or  reenlists  for  a  period  of  three 
years,  payment  of  the  enlistment  allowance  for  original  enlistment  to  be  de- 
ferred untU  honorable  discharge. 

This  emphatic  declaration  must  be  regarded  as  part  of  the  contract 
entered  into  when  the  enlistment  or  reenlistment  was  accomplished, 
and  that  part  of  the  contract  is  fulfilled  when  at  the  time  of  his  hon- 
orable discharge  from  an  original  enlistment  the  soldier  is  paid  the 
allowance. 


4  DECISIONS  OF  THB  OOBCFTBOULOfiB  OE17EBAL. 

PUBLIC  HEALTH  SERYICE^REPAIR  AND  PRESERVATION  OF 

BUILDINGS. 

Funds  appropriated  by  the  act  of  March  4,  1921,  41  Stat,  1368,  for  the  repair 
and  preservation  of  Public  Health  Service  stations,  hospitals,  etc,  are 
available  for  repair  and  preservation  of  snch  buildings  which  are  under 
control  of  the  Treasury  Department,  provided  their  repair  and  preserva- 
tion is  not  specifically  the  obligation  of  others,  although  the  lands  on  which 
the  buildings  are  situated  may  not  be  under  control  of  the  Treasury 
Department 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  July  6,  1921: 
1  have  your  letter  of  June  24, 1921,  requesting  decision  whether  the 
appropriation  under  the  act  of  March  4, 1921,  41  Stat.,  1368,  for  the 
repair  and  preservation  of  Public  Health  Service  stations,  quaran- 
tine stations,  etc.,  "  is  available  for  Public  Health  Service  hospitals 
which  may  be  owned  by  the  United  States,  but  not  on  lands  under 
the  control  of  the  Treasury  Department" 
The  appropriation  provides: 

For  repairs  and  preservation  of  all  completed  and  occupied  public  buildings 
and  the  grounds  thereof,  under  the  control    of    the    Treasury    Department, 

and  in  a  proviso  thereto  authorizes — 

That  of  the  sum  herein  appropriated  not  exceeding  $200,000  may  be  used 
for  the  repair  and  preservation  of  PubUc  Health  Service  hospitals,  quarantine 
stations  and  completed  and  occupied  outbuildings  owned  by  the  Government 
and  under  the  control  of  the  Treasury  Department. 

Whether  because  the  first  provision  provides  the  appropriation  for 
I»ublic  buildings  and  the  grounds  thereof  requires  that  both  the 
buildings  and  grounds  shall  be  under  the  control  of  the  Treasury 
Department  it  is  unnecessary  in  the  present  case  to  determine.  The 
proviso  authorizing  the  use  for  the  repair  and  preservation  of  Pub- 
lic Health  Service  hospitals,  etc.,  makes  no  reference  therein  to 
grounds.  If  I  am  to  understand  from  the  submission  that  Public 
Health  Service  hospitals  which  are  stated  to  be  owned  by  the  United 
States  are  under  the  control  of  the  Treasury  Department,  and  their 
repair  and  preservation  is  not  specifically  the  obligation  of  others, 
I  am  of  the  opinion  the  appropriation  thus  provided  is  available 
for  repair  and  preservation  of  such  buildings,  although  the  lands 
may  not  be  under  the  control  of  the  Treasury  Department. 


DAMAGES  TO  PERSONS  AND  PROPERTY  BY  POST  OFFICE  DEPART- 

MENT. 

The  act  of  June  16,  1921.  42  Stat,  63,  authorizing  the  Postmaster  General  to 
adjust  and  settle  claims  not  in  excess  of  $5'sX)  in  amount  for  damages  to 
persons  and  property  by  or  through  the  operation  of  the  Post  Office  Depart- 
ment, and  appropriating  $35,000  for  the  fiscal  year  1922  to  carry  out  the 
provisions  thereof,  was  intended  to  relate  only  to  claims  arising  on  or  after 
July  1,  1921. 


DECISIONS  OF  THE  CX)]iiPTBOLLEB  GENERAL.  6 

ComptroOer  General  McCarl  to  the  PoBtmaster  General,  Jnljr  7»  1921 1 

I  have  your  letter  of  June  27, 1921,  as  follows : 

The  act  approved  June  16,  1921,  42  Stat,  63,  contains  tbe  following  pro- 
vision: 

**  When  any  damage  is  done  to  person  or  property  by  or  througli  the  operation 
of  tbe  Post  Office  Department  in  any  branch  of  its  service  and  such  damage  is 
found  by  the  Postmaster  General  upon  investigation  to  be  a  proper  charge 
against  the  United  States,  the  Postmaster  General  is  hereby  invested  with 
power  to  adjust  and  settle  any  claim  for  such  damage  when  his  award  for  such 
damage  in  any  case  does  not  exceed  $500;  and  the  sum  of  $35,000  is  hereby 
appropriated  for  the  fiscal  year  1922  to  carry  out  the  provisions  of  this  para- 
graph." 

Your  decision  is  requested  as  to  whether  under  this  law  this  Department  may 
entertain  claims  for  damages  which  occur  prior  to  July  1,  1921. 

I  find  nothing  in  the  law  in  question  to  indicate  that  it  was  intended 
to  have  a  retroactive  effect.  Therefore,  in  accordance  with  well- 
recognized  principles  of  statutory  construction  it  must  be  held  that 
the  provision  quoted  by  you  was  intended  to  relate  only  to  claims 
arising  on  or  after  July  1, 1921. 

The  question  submitted  is  answered  in  the  negative. 


EXTENSION  OF  AVAILABILITY  OF  APPROPRIATIONS, 

Unexpended  balances  of  appropriations  for  armament  of  fortifications  and 
other  works  of  defense,  etc.,  which  were  required  by  the  act  of  March  3, 
1919,  40  Stat.,  1309,  to  be  covered  into  the  Treasury  and  carried  to  the 
surplus  fund  June  30,  1921,  come  within  tbe  provisions  of  the  act  of  June 
16,  1921,  42  Stat,  63,  extending  the  availability  until  June  30,  1922,  of 
unexpended  balances  of  appropriations  chargeable  with  the  settlement  of 
claims  resulting  from  the  suspension  or  termination  of  contracts  or  other 
procurement  obligations  of  the  War  Department  consequent  upon  the  sus- 
pension of  hostilities  and  with  adjustment  of  claims  under  the  Dent  Act 
dated  March  2, 1919,  41  Stat,  1272. 

Coraptroner  General  McCarl  to  the  Secretary  of  the  Treasury,  July  7,  1921: 

I  have  your  letter  of  June  21,  1921,  and  also  reference  in  connec- 
tion therewith  of  a  communication  from  the  Secretary  of  War  of 
June  27,  1921,  as  to  whether  appropriations  for  armament  of  forti- 
fications and  other  works  of  defense,  etc.,  come  within  the  provisions 
of  the  deficiency  act  of  June  16, 1921,  4S  Stat.,  63,  authorizing  certain 
appropriations  to  remain  upon  the  books  of  the  Treasury  and  be 
available  until  June  30,  1922,  and  in  connection  therewith  making 
$260,000  available  for  such  personal  services  as  in  the  discretion  of 
the  Secretary  of  War  are  necessary. 

The  provision  appears  in  the  deficiency  act  approved  June  16, 1921, 
as  follows: 

Unexpended  balances :  Such  amounts  of  the  unexpended  balances  of  the  appro- 
priations chargeable  with  the  settlement  of  claims  resulting  from  the  suspension 
or  termination  of  contracts  or  other  procurement  obligations  of  the  War  Depart- 
ment consequent  upon  the  suspension  of  hostilities,  and  with  the  adjustment  of 
daims  under  the  Act  entitled  "An  Act  to  provide  relief  in  cases  of  contracts  con- 
nected with  the  prosecution  of  the  war,  and  for  other  purposes,"  approved  March 
1, 1919,  shaU  remain  upon  the  books  of  the  Treasury  to  tte  credit  of  the  respective 
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PUBLIC  HEALTH  SERyiCE--REPAIR  AND  PEESERYATION  OF 

BUILDINGS. 

Funds  appropriated  by  the  act  of  March  4,  1921,  41  Stat,  1868,  for  the  repair 
and  preservation  of  Public  Health  Service  stations,  hoqiitals,  etc,  are 
available  for  repair  and  preservation  of  such  buildings  which  are  under 
control  of  the  Treasury  Department,  provided  their  repair  and  preserva- 
tion is  not  specifically  the  obligation  of  others,  although  the  lands  on  which 
the  buildings  are  situated  may  not  be  under  control  of  the  Treasury 
Department 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  July  6»  1921: 
1  have  your  letter  of  June  24, 1921,  requesting  decision  whether  the 
appropriation  under  the  act  of  March  4, 1921,  41  Stat.,  1368,  for  the 
repair  and  preservation  of  Public  Health  Service  stations,  quaran- 
tine stations,  etc.,  "  is  available  for  Public  Health  Service  hospitals 
which  may  be  owned  by  the  United  States,  but  not  on  lands  under 
the  control  of  the  Treasury  Department.'^ 
The  appropriation  provides: 

For  repairs  and  preservation  of  all  completed  and  occupied  public  buildings 
and  the  grounds  thereof,  under  the  control    of    the    Treasury    Department, 

and  in  a  proviso  thereto  authorizes — 


That  of  the  sum  herein  appropriated  not  exceeding  $200,000  may  be  used 
for  the  repair  and  preservation  of  Public  Health  Service  hospitals,  quarantine 
stations  and  completed  nnd  occupied  outbuildings  owned  by  the  Government 
and  under  the  control  of  the  Treasury  Department. 

Whether  because  the  first  provision  provides  the  appropriation  for 
jiublic  buildings  and  the  grounds  thereof  requires  that  both  the 
buildings  and  grounds  shall  be  under  the  control  of  the  Treasury 
Department  it  is  unnecessary  in  the  present  case  to  determine.  The 
proviso  authorizing  the  use  for  the  repair  and  preservation  of  Pub- 
lic Health  Service  hospitals,  etc.,  makes  no  reference  therein  to 
grounds.  If  I  am  to  understand  from  the  submission  that  Public 
Health  Service  hospitals  which  are  stated  to  be  owned  by  the  United 
States  are  under  the  control  of  the  Treasury  Department,  and  their 
repair  and  preservation  is  not  specifically  the  obligation  of  others, 
I  am  of  the  opinion  the  appropriation  thus  provided  is  available 
for  repair  and  preservation  of  such  buildings,  although  the  lands 
may  not  be  under  the  control  of  the  Treasury  Department. 


DAMAGES  TO  PERSONS  AND  PROPERTY  BY  POST  OFFICE  DEPART- 
MENT. 

The  act  of  June  16,  1921,  42  Stat,  63,  authorizing  the  Postmaster  General  to 
adjust  and  settle  claims  not  In  excess  of  $5<J0  in  amount  for  damages  to 
persons  and  property  by  or  through  the  operation  of  the  Post  Office  Depart- 
ment, and  appropriating  $35,000  for  the  fiscal  year  1922  to  carry  out  the 
provisions  thereof,  was  Intended  to  relate  only  to  claims  arising  on  or  after 
July  1,  192L 
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ComptroOer  General  McCarl  to  the  Postmaster  General,  Jnljr  7»  1921 1 

I  have  your  letter  of  June  27, 1921,  as  f ollo^vs : 

The  act  approved  June  16,  1921,  42  Stat,  63,  contains  tbe  following  pro- 
Tision: 

**  When  any  damage  is  done  to  person  or  property  by  or  through  the  operation 
of  the  Post  Office  Department  in  any  branch  of  its  service  and  such  damage  is 
found  by  the  Postmaster  General  upon  investigation  to  be  a  proper  charge 
against  the  United  States,  the  Postmaster  General  is  hereby  Invesrted  with 
power  to  adjust  and  settle  any  claim  for  such  damage  when  his  award  for  such 
damage  in  any  case  does  not  exceed  $500;  and  the  sum  of  $35,000  is  hereby 
appropriated  for  the  fiscal  year  1922  to  carry  out  the  provisions  of  this  para- 
graph." 

Your  decision  is  requested  as  to  whether  under  this  law  this  Department  may 
entertain  claims  for  damages  which  occur  prior  to  July  1,  1921. 

I  find  nothing  in  the  law  in  question  to  indicate  that  it  was  intended 
to  have  a  retroactive  effect.  Therefore,  in  accordance  with  well- 
recognized  principles  of  statutory  construction  it  must  be  held  that 
the  provision  quoted  by  you  was  intended  to  relate  only  to  claims 
arising  on  or  after  July  1, 1921. 

The  question  submitted  is  answered  in  the  negative. 


EXTENSION  OF  AVAILABILITY  OF  APPROPRIATIONS, 

Unexpended  balances  of  appropriations  for  armament  of  fortifications  and 
other  works  of  defense,  etc.,  which  were  required  by  the  act  of  March  3, 
1919,  40  Stat.,  1309,  to  be  covered  into  the  Treasury  and  carried  to  the 
surplus  fund  June  30,  1921,  come  within  the  provisions  of  the  act  of  June 
16,  1921,  42  Stat,  63,  extending  tbe  availability  until  June  30,  1922,  of 
unexpended  balances  of  appropriations  chargeable  with  the  settlement  of 
daims  resulting  from  the  suspension  or  termination  of  contracts  or  other 
procurement  obligations  of  the  War  Department  consequent  upon  the  sus- 
pension of  hostilities  and  with  adjustment  of  claims  under  the  Dent  Act 
dated  March  2, 1919,  41  Stat,  1272. 

ComptroDer  General  McCar!  to  the  Secretary  of  the  Treasury,  July  7,  1921: 

I  have  your  letter  of  June  21,  1921,  and  also  reference  in  connec- 
tion therewith  of  a  communication  from  the  Secretary  of  War  of 
June  27,  1921,  as  to  whether  appropriations  for  armament  of  forti- 
fications and  other  works  of  defense,  etc.,  come  within  the  provisions 
of  the  deficiency  act  of  June  16, 1921,  42  Stat.,  63,  authorizing  certain 
appropriations  to  remain  upon  the  books  of  the  Treasury  and  be 
available  until  June  30,  1922,  and  in  connection  therewith  making 
$250,000  available  for  such  personal  services  as  in  the  discretion  of 
the  Secretary  of  War  are  necessary. 

The  provision  appears  in  the  deficiency  act  approved  June  16, 1921, 
as  follows: 

Unexpended  balances :  Such  amounts  of  the  unexpended  balances  of  the  appro- 
priations chargeable  with  the  settlement  of  claims  resulting  from  the  suspension 
or  termination  of  contracts  or  other  procurement  obligations  of  the  War  Depart- 
ment, consequ^it  upon  the  suspension  of  hostilities,  and  with  the  adjustment  of 
daims  under  the  Act  entitled  '*An  Act  to  provide  relief  in  cases  of  contracts  con- 
nected with  the  prosecution  of  the  war,  and  for  other  purposes/'  approved  March 
t,  1019,  shaU  remain  upon  the  books  of  the  Treasury  to  the  credit  of  the  respective 


4  DECISIONS  OF  THE  OOBCPTBOIXEB  GBNEBAU 

PUBLIC  HEALTH  SERVICE— REPAIR  AND  PRESERVATION  OF 

BUILDINGS. 

Funds  appropriated  by  the  act  of  March  4,  1921,  41  Stat,  1868,  for  the  repair 
and  preservation  of  Public  Health  Service  stations,  hocqpitals,  etc,  are 
available  for  repair  and  preservation  of  such  buildings  which  are  under 
control  of  the  Treasury  Department,  provided  their  repair  and  preserva- 
tion is  not  specifically  the  obligation  of  others,  although  the  lands  on  which 
the  buildings  are  situated  may  not  be  under  control  of  the  Treasury 
Department. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  July  6,  1921: 
I  have  your  letter  of  June  24, 1921,  requesting  decision  whether  the 
appropriation  under  the  act  of  March  4, 1921,  41  Stat.,  1368,  for  the 
repair  and  preservation  of  Public  Health  Service  stations,  quaran- 
tine stations,  etc.,  "  is  available  for  Public  Health  Service  hospitals 
which  may  be  owned  by  the  United  States,  but  not  on  lands  under 
the  control  of  the  Treasury  Department." 
The  appropriation  provides: 

For  repairs  and  preservation  of  all  completed  and  occupied  public  buildings 
and  the  grounds  thereof,  under  the  control    of    the    Treasury    Department, 

and  in  a  proviso  thereto  authorizes — 

That  of  the  sum  herein  appropriated  not  exceeding  $200,000  may  be  used 
for  the  repair  and  preservation  of  Public  Health  Service  hospitals,  quarantine 
stations  and  completed  and  o<H7upied  outbuildings  owned  by  the  Government 
and  under  the  control  of  the  Treasury  Department 

Whether  because  the  first  provision  provides  the  appropriation  for 
jiublic  buildings  and  the  grounds  thereof  requires  that  both  the 
buildings  and  grounds  shall  be  under  the  control  of  the  Treasury 
Department  it  is  unnecessary  in  the  present  case  to  determine.  The 
proviso  authorizing  the  use  for  the  repair  and  preservation  of  Pub- 
lic Health  Service  hospitals,  etc.,  makes  no  reference  therein  to 
grounds.  If  I  am  to  understand  from  the  submission  that  Public 
Health  Service  hospitals  which  are  stated  to  be  owned  by  the  United 
States  are  under  the  control  of  the  Treasury  Department,  and  their 
repair  and  preservation  is  not  specifically  the  obligation  of  others, 
I  am  of  the  opinion  the  appropriation  thus  provided  is  available 
for  repair  and  preservation  of  such  buildings,  although  the  lands 
may  not  be  under  the  control  of  the  Treasury  Department. 


DAMAGES  TO  PERSONS  AND  PROPERTY  BY  POST  OFFICE  DEPART- 

MENT. 

The  act  of  June  16,  1921,  42  Stat,  63,  authorizing  the  Postmaster  General  to 
adjust  and  settle  claims  not  In  excess  of  $500  in  amount  for  damages  to 
persons  and  property  by  or  through  the  operation  of  the  Post  Office  Depart- 
ment, and  appropriating  $35,000  for  the  fiscal  year  1922  to  carry  out  the 
proylaions  thereof,  was  Intended  to  relate  only  to  claims  arising  on  or  after 
July  1,  1921. 
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Comptroller  Cleneral  McCarl  to  the  Poetmaster  General*  July  7,  1921 1 

I  have  your  letter  of  June  27, 1921,  as  follows : 

Tbe  act  approved  June  16,  1921,  42  Stat,  63,  contains  the  foUowing  pro- 
vision: 

**  When  any  damage  is  done  to  person  or  property  by  or  through  the  operation 
of  the  Post  Office  Department  in  any  branch  of  its  service  and  such  damage  is 
found  by  the  Postmaster  General  upon  investigation  to  be  a  proper  charge 
against  the  United  States,  the  Postmaster  General  is  hereby  invested  with 
power  to  adjust  and  settle  any  claim  for  such  damage  when  his  award  for  such 
damage  in  any  case  does  not  exceed  $500;  and  the  sum  of  $35,000  is  hereby 
appropriated  for  the  fiscal  year  1922  to  carry  out  the  provisions  of  this  para- 
graph." 

Your  decision  is  requested  as  to  whether  under  this  law  this  Department  may 
entertain  claims  for  damages  which  occur  prior  to  July  1,  1921. 

I  find  nothing  in  the  law  in  question  to  indicate  that  it  was  intended 
to  have  a  retroactive  effect.  Therefore,  in  accordance  with  well- 
recognized  principles  of  statutory  construction  it  must  be  held  that 
the  provision  quoted  by  you  was  intended  to  relate  only  to  claims 
arising  on  or  after  July  1, 1921. 

The  question  submitted  is  answered  in  the  negative. 


EXTENSION  OF  AVAILABILITY  OF  APPROPRIATIONS. 

Unexpended  balances  of  appropriations  for  armament  of  fortifications  and 
other  works  of  defense,  etc.,  which  were  required  by  the  act  of  March  3, 
1919,  40  Stat.,  1309,  to  be  covered  into  the  Treasury  and  carried  to  the 
surplus  fund  June  SO,  1921,  come  within  the  provisions  of  the  act  of  June 
16,  1921,  42  Stat,  63,  extending  the  availability  until  June  30,  1922,  of 
unexpended  balances  of  appropriations  chargeable  with  the  settlement  of 
claims  resulting  from  the  suspension  or  termination  of  contracts  or  other 
procurement  obligations  of  the  War  Department  consequent  upon  the  sus- 
pension of  hostilities  and  with  adjustment  of  daims  under  the  Dent  Act 
dated  March  2, 1919,  41  Stat,  1272. 

ComplroDer  General  McCarl  to  the  Secretary  of  the  Treasury,  July  7,  1921: 

I  have  your  letter  of  June  21,  1921,  and  also  reference  in  connec- 
tion therewith  of  a  communication  from  the  Secretary  of  War  of 
June  27,  1921,  as  to  whether  appropriations  for  armament  of  forti- 
fications and  other  works  of  defense,  etc.,  come  within  the  provisions 
of  the  deficiency  act  of  June  16, 1921,  42  Stat.,  63,  authorizing  certain 
appropriations  to  remain  upon  the  books  of  the  Treasury  and  be 
available  until  June  30,  1922,  and  in  connection  therewith  making 
$250,000  available  for  such  personal  services  as  in  the  discretion  of 
the  Secretary  of  War  are  necessary. 

The  provision  appears  in  the  deficiency  act  approved  June  16, 1921, 
as  follows: 

Unexpended  balances :  Such  amounts  of  the  unexpended  balances  of  the  appro- 
priations chargeable  with  the  settlement  of  claims  resulting  from  the  suspension 
or  termination  of  contracts  or  other  procurement  obligations  of  the  War  Depart- 
ment, consequent  upon  the  suspension  of  hostilities,  and  with  the  adjustment  of 
claims  under  the  Act  entitled  '*An  Act  to  provide  relief  in  cases  of  contracts  con- 
nected with  the  prosecution  of  the  war,  and  for  other  purposes,'*  approved  March 
t,  1919,  shaU  remain  upon  the  books  of  the  Treasury  to  the  credit  of  the  respective 
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appropriations  and  be  available  for  similar  purposes  until  June  30,  1922,  and  of 
said,  amounts,  not  to  exceed  $250,000  shall  also  be  available  for  such  personal 
services  as  in  the  discretion  of  the  Secretary  of  War  are  necessary  to  properly 
protect  the  interests  of  the  United  States  in  mailing  such  settlements  and  adjust- 
ments: Provided,  That  no  part  of  said  amounts  shall  be  used  to  pay  any  claims 
iirising  out  of  any  contract  or  other  obligation  unless  such  contract  or  obligation 
was  entered  into  subsequently  to  April  6, 1917,  and  prior  to  November  12, 1918. 

The  act  of  June  6,  1920,  41  Stat.,  1026,  specifically  makes  certain 
balances  of  1918  appropriations  available  to  June  30,  1921,  in  con- 
nection with  settlements  under  authority  of  the  act  of  March  2, 
1919,  40  Stat.,  1272,  and  there  is  no  question  that  the  act  of  June 
16,  1921,  extends  the  availability  of  the  proper  balances  to  June  30, 
1922.    But  the  act  of  March  3,  1919,  40  Stat.,  1309,  directs : 

That  appropriations  for  fortifications  and  other  works  of  defense,  for  the 
jirmament  thereof,  and  for  the  procurement  of  heavy  ordnance  for  trial  and 
service,  heretofore  made  in  fortifications  or  sundry  civil  appropriation  acts, 
shaU  not  be  available  for  obligation  after  June  30,  1920.  and  all  unexpended 
balances  of  such  appropriations  which  remain  upon  the  books  of  the  Treasury 
Department  on  June  30,  1921,  shall  be  covered  into  the  Treasury  and  carried 
to  the  surplus  fund. 

The  appropriations  coming  under  this  act  of  March  3,  1919,  have 
also  been  required  in  connection  with  settlements  under  the  act  of 
March  2,  1919,  and  the  question  which  thus  arises  is  whether  the 
authority  in  the  act  of  June  16,  1921,  is  sufficient  to  extend  these 
appropriations  beyond  the  limit  fixed  by  the  act  of  March  3,  1919, 
for  going  to  the  surplus  fund.  The  act  of  June  16,  1921,  does  not 
name  any  particular  appropriations,  and  I  am  constrained  to  answer 
in  the  affirmative  as  to  the  armament,  etc.,  appropriations  to  the 
extent  that  balances  are  available  for  the  purposes  indicated  in  the 
act  of  June  16, 1921. 

Further  question  arises  as  to  the  proper  procedure  in  connection 
with  the  act  of  June  16,  1921,  so  as  to  give  eflfect  to  the  purposes 
to  which  the  unexpended  balances  are  authorized  to  be  applied.  If 
all  balances  of  appropriations  involved  are  carried  to  the  surplus 
fund,  it  would  require  the  administrative  office  to  transmit  its  settle- 
ments to  the  General  Accounting  Office  for  settlement  and  certifica- 
tion and  then  in  each  case  the  necessary  amount  be  raised  upon  the 
books  of  the  Treasury  Department  to  make  the  payment.  I  under- 
stand the  past  procedure  has  been  to  have  the  proper  balances  of 
the  appropriations  appear  upon  the  books  of  the  Treasury  Depart- 
ment and  have  the  payments  made  by  disbursing  officers,  and  ac- 
cordingly that  procedure  may  continue  to  be  followed. 

The  further  question  is  also  presented  whether  the  authority  to 
use  $250,000  for  personal  services  would  authorize  making  available 
some  one  of  the  appropriations  involved  and  specifically  designate  it 
to  distinguish  it  from  other  funds  upon  the  books  of  the  Treasury 
Department.  This  I  answer  in  the  affirmative  as  the  practicable 
method,  the  title  of  the  funds  thus  made  available  to  be  designated 
by  the  Treasury  Department. 
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INDUSTRIAL  REHABILITATION— FEDERAL  AID  TO  STATES. 

Federal  aid  to  a  State  for  Industrial  rehabilitation  to  the  extent  of  an  amount 
equal  to  that  expended  by  the  State  for  the  same  purpose,  as  authorized 
by  the  act  of  June  2,  1920,  41  Stat.,  735,  is  conditioned  upon  the  State*B 
acceptance  of  the  terms  of  the  act  in  the  manner  and  within  the  time  pre- 
scribed, and  the  provision  in  the  act  fixing  a  time  limit  for  acceptance- 
*' until  the  legislature  of  such  State  meets  in  due  course  and  has  been 
in  session  60  days,"  must  be  construed  as  setting  a  limitation  of  60  days 
after  it  first  convenes,  whether  or  not  it  remains  in  session  60  days,  within 
which  the  legislature  must  accept  and  comply  with  the  terms  of  the  act  if 
it  is  to  participate  in  the  benefits  of  the  act. 

Comptroller  General  McCarl  to  the  Chairman,  Federal  Board  for  Vocational 
Education,  July  8,  1921: 

I  have  your  letter  of  June  22, 1921,  addressed  to  the  Comptroller 
of  the  Treasury,  as  follows : 

The  provisions  of  the  Industrial  Rehabilitation  Act,  approved  June  2,  1920, 
41  Stat,  735,  were  accepted  for  the  State  of  South  Carolina  by  the  Governor 
on  September  30,  1920,  in  accordance  with  the  following  provision  contained  in 
Section  3  of  the  Act. 

"  In  any  State  the  legislature  of  which  does  not  meet  in  regular  session 
between  the  date  of  the  passage  of  this  act  and  December  80,  1920,  if  the 
governor  of  that  state  shall  accept  the  provisions  of  this  act,  such  state  shall 
be  entitled  to  the  benefits  of  this  act  until  the  legislature  of  such  state  meets  in 
due  course  and  has  been  in  session  sixty  days." 

The  legislature  of  the  State  convened  on  January  11,  1920,  and  subsequentlyy 
on  March  5th,  adjourned  without  accepting  the  provisions  of  the  Industrial 
Rehabilitation  Act,  having  been  In  session  less  than  sixty  days. 

In  view  of  the  foregoing  your  decision  is  respectfully  requested  as  to  whether 
or  not  the  Federal  Board  for  Vocational  Education  may  recognize  the  State 
of  South  Carolina  as  still  entitled  to  the  benefits  of  the  appropriation  provided 
by  said  act 

Section  1  of  the  act  from  which  you  quote  makes  annual  appropria- 
tion for  the  use  of  the  several  States  in  cooperative  vocational  re- 
habilitation work,  the  several  appropriations  to  be  allotted  to  the 
States  upon  the  basis  of  their  several  populations.  These  appropria- 
tions are  made  upon  certain  conditions  imposed  upon  the  States  by 
the  act,  among  which  is  the  condition  that  for  each  dollar  of  Federal 
money  expended  there  shall  be  expended  by  the  State  at  least  an  equal 
amount  for  the  same  purpose. 

Section  3  of  the  act  also  provides  that  in  order  to  secure  the  benefit 
of  these  appropriations  the  State  shall,  through  its  legislative  author- 
ity, accept  the  provisions  of  the  act  and  comply  with  certain  other 
requirements  set  forth  in  that  section.  That  portioxi  of  the  section 
which  you  quote  makes  temporary  provision  for  participation  by 
States  in  the  benefits  of  the  act  until  their  legislatures  shall  have  had 
an  opportunity  to  accept  the  provisions  of  the  act  and  comply  with 
its  requirements.  It  contemplates  that  a  State  shall  have  not  exceed- 
ing 60  days  after  its  legislature  meets  in  which  to  accept  the  provi- 
sions of  the  act.  It  does  not  contemplate  that  a  State  may  continue 
to  enjoy  indefinitely  the  benefits  of  the  statute  without  accepting  its. 
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provisions  and  making  the  contribution  which  it  requires  merely  be- 
cause its  legislature  sits  less  than  60  days  after  it  meets. 

Taking  the  statute  as  a  whole  the  provision  that  a  State  shall  be 
entitled  to  the  benefits  of  the  act  ^^  until  the  legislature  of  such  State 
meets  in  due  course  and  has  been  in  session  sixty  days  "  must  be  con- 
strued as  setting  a  limitation  of  sixty  days  after  it  first  convenes 
within  which  the  legislature  must  accept  and  comply  with  the  provi- 
sions of  the  act  if  it  is  to  participate  in  its  benefits. 

Having  succeeded  to  the  powers  and  duties  of  the  Comptroller  of 
the  Treasury  I  decide  that  under  the  facts  stated  in  your  submission 
the  State  of  South  Carolina  is  not  now  entitled  to  the  benefits  of 
this  act. 


PROMOTIONS  OP  POSTAL  EMPLOYEES. 

Under  the  provisions  of  the  act  of  June  5,  1920,  41  Stat,  1051-2,  dividing  post- 
offlce  inspectors  and  clerics  at  division  headquarters  into  various  grades 
with  fixed  salaries  for  each  grade,  and  authorizing  promotions  at  the  be- 
ginning of  the  quarter  following  a  year's  satisfactory  service  In  the  next 
lower  grade,  promotions  may  be  made  at  the  beginning  of  the  quarter 
following  one  year's  service  since  the  employee's  last  promotion,  whether 
that  promotion  was  before,  on,  or  after  July  1,  1920. 

G>mptroller  General  McCarl  to  the  Postmaster  General,  July  8,  1921: 

I  have  your  letter  of  June  27, 1921,  requesting  decision  of  a  ques- 
tion presented  as  follows : 

An  act  approved  June  5,  1920,  to  reclassify  postmasters  and  employees 
of  the  postal  service  and  readjust  their  salaries  and  compensation  on  an 
equitable  basis  provides  as  follows  with  respect  to  the  salaries  of  clerks-in- 
charge  at  division  headquarters  and  of  post  office  inspectors : 

"  That  clerks  at  division  headquarters  of  postofflce  inspectors  shall  be  divided 
into  six  grades,  as  follows:  Grade  one — salary,  $1,000;  grade  two — salary, 
$1,700;  grade  three — salary,  $1,850;  grade  four — salary,  $2,000;  grade  five — 
salary,  $2,150;  grade  six — salary,  $2,300;  and  there  shall  be  one  chief  clerk 
at  each  division  headquarters  at  a  salary  of  $2,600.  That  clerks  at  division 
headquarters  shall  be  promoted  successively  to  grade  five  at  the  beginning 
of  the  quarter  following  a  year's  satisfactory  service  in  the  next  lower  grade, 
and  one  clerk  at  each  division  headquarters  may  be  promoted  to  grade  six 
after  one  year's  satisfactory  service  in  grade  five." 

The  same  act  makes  the  following  provision  respecting  the  salaries  of  post 
office  inspectors: 

"That  post  office  inspectors  shaU  be  divided  Into  seven  grades,  as  foUows: 
Grade  one — salary,  $2,800;  grade  two— salary,  $2,500;  grade  three — salary, 
$2,700;  grade  four— salary,  $2,900;  grade  five— salary,  $3,200;  grade  six — 
salary,  $8,500;  grade  seven — salary,  $3,700;  and  there  shall  be  fifteen  in* 
spectors  in  charge  at  $4,200.  Inspectors  shall  be  promoted  successively  to 
grade  five  at  the  beginning  of  the  quarter  following  a  year's  satisfactory  and 
efficient  service  In  the  next  lower  grade,  and  to  grade  six  at  the  beginning 
of  the  quarter  foUowing  the  expiration  of  one  year's  meritorious  service  in 
grade  five,  and  not  to  exceed  20  per  centum  of  the  force  to  grade  seven  for 
specially  meritorious  service  after  not  less  than  one  year's  service  in  grade 
six.  The  three  grades  of  Inspectors  without  per  diem  aUowance  and  the 
three  senior  grades  of  field  inspectors  shall  be  considered  on  a  parity  in  re- 
adjnsting  the  inspectors  to  the  irrades  provided." 

Your  decision  is  requested  as  to  whether  a  derk  at  division  headquarters  or 
an  inspector  who  has  not  been  promoted  after  a  year's  sarvlce  in  any  of  the 
grades  enumerated  may  be  promoted  at  the  beginning  of  the  next  succeeding 
quarter,  or  whether  it  is  necessary  before  considering  him  for  advancement 
to  await  the  elapse  of  another  foU  year. 
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The  question  as  stated  in  the  last  paragraph  of  your  letter  is  not 
entirely  clear,  but  I  assume  that  you  have  reference  to  employees 
who  prior  to  July  1,  1920,  had  been  serving  in  the  grades  to  which 
they  were  assigned  on  July  1,  1920,  under  the  provisions  of  the  act 
of  June  5,  1920,  41  Stat.,  1045,  and  that  your  doubt  in  the  matter  is 
as  to  whether  the  year's  service  necessary  to  entitle  them  to  advance 
automatically  to  the  next  higher  grade  should  begin  to  run  from 
July  1,  1920,  or  from  the  date  of  their  promotion  to  the  grade  in 
which  they  were  serving  on  July  1,  1920. 

The  act  in  question  contains  a  provision,  page  1053,  as  follows : 

AU  employees  herein  proTided  for  in  automatic  grades,  who  have  not  reached 
the  maximum  grades  to  which  they  are  entitled  to  progress  automatically, 
shall  be  promoted  at  the  beginning  of  the  quarter  following  the  completion  of 
one  year's  satisfactory  service  since  their  last  promotion,  regardless  of  any 
increases  in  salaries  granted  them  by  the  provisions  of  this  act 

This  provision  would  seem  to  answer  your  question  by  indicating 
that  it  is  the  intent  and  purpose  of  the  law  that  automatic  promotions 
be  made  at  the  beginning  of  the  quarter  following  one  year's  service 
since  the  employee's  last  promotion,  whether  that  promotion  was 
before,  on,  or  after  July  1,  1920,  and  I  have  to  advise  that  you  are 
authorized  to  make  promotions  accordingly. 


CXERKS,  UNITED  STATES  COURTS— HOLDING  OTHER  POSITIONS. 

A  person  holding  both  the  offices  of  Justice  of  the  peace  and  United  States 
commissioner  should  act  in  his  capacity  as  United  States  commissioner  in 
committing  offenders  against  Federal  laws,  or,  if  he  acts  as  Justice  of  the 
peace,  should  be  placed  in  the  same  position  as  regards  payment  of  his  f^es 
that  he  would  have  occupied  had  he  acted  as  commissioner ;  hence  a  clerk  of 
United  States  court  also  holding  offices  of  United  States  commissioner  and 
justice  of  the  peace  is  prohibited  by  provisions  of  the  act  of  March  4,  1921, 
41  Stat,  1413,  from  receiving  any  compensation  for  services  in  either 
capacity  of  United  States  commissioner  or  Justice  of  the  peace  in  Federal 
cases  other  than  his  regular  salary  as  clerk  of  the  court. 

Deeisfon  by  Comptroller  General  McCarl,  July  9,  1921. 

The  Auditor  for  the  State  and  Other  Departments  submitted  to 
the  Comptroller  of  the  Treasury  for  approval,  disapproval,  or  modi- 
fication his  decision  of  June  8, 1921,  as  follows: 

The  following  decision  is  submitted  for  approval,  disapproval  or  modification 
under  the  Act  of  July  31,  1894,  28  Stat,  208 : 

This  office  has  before  it  for  settlement  an  account  submitted  by  Burns  P. 
Hodgman,  as  Justice  of  the  Peace,  covering  the  period  from  March  25  to 
March  31,  1921,  in  which  he  claims  fees  for  services  performed  during  said 
period  In  accordance  with  U.  S.  CJommissioner's  fee  bill. 

Mr.  Hodgman  is  Clerk  of  the  U.  S.  District  Court  for  the  district  of  New 
Hampshire  and  the  records  of  this  office  show  that  he  also  holds  the  office  of 
U.  S.  Commissioner  for  the  district  of  New  Hampshire. 

The  Sundry  Civil  Appropriation  Act  approved  March  4,  1921,  41  Stat.,  1413, 
contains  the  foUowing  provision : 

"That  no  clerk  or  deputy  clerk  or  assistant  in  the  office  of  the  clerk  of  a 
United  States  district  court  shall  receive  any  compensation  or  emolument! 
tbioug^  any  office  or  position  to  which  he  may  be  appointed  by  the  court,  other 
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than  that  received  as  sach  clerk,  deputy  clerk,  or  assistant,  whether  from  th» 
United  States  or  from  private  litigants." 

In  Vol.  27  Comp.  Dec,  page  821,  In  construing  this  provision  you  stated: 
••  Clerks  of  courts  and  their  deputies  and  assistants  by  recent  legislation  have- 
been  put  upon  salaries  payable  by  the  Government,  so  that  the  Government 
pays  for  their  time  and  services.  The  evident  purpose  of  this  legislation  is  to 
prohibit  receipt  by  them  of  any  compensation  from  any  source  other  than  theser 
salaries" 

In  Vol.  20  Comp.  Dec,  page  602,  you  stated  as  follows :  •*  Section  1014,  Revised 
Statutes,  confers  upon  justices  of  the  peace  authority  and  power  to  act  as 
committing  officers  in  Federal  cases,  in  the  same  manner  and  to  the  same 
extent  that  like  authority  and  power  is  thereby  conferred  on  United  States 
Commissioners.  When  acting  under  the  section  justices  of  the  peace  are  by 
virtue  of  the  statute  Federal  officers  engaged  in  administering  Federal  laws.** 

In  view  of  the  above  it  is  the  opinion  of  this  office  and  it  so  decides: 

1st  that  Mr.  Hodgman  should  have  performed  the  services  for  which  fees 
are  claimed  in  his  official  capacity  as  United  States  Commissioner;  2d  that 
Inasmuch  as  he  performed  them  as  justice  of  the  peace  he  was  by  virtue  of  the 
statute,  as  quoted  above,  a  Federal  official,  and  is  by  the  provision  of  the  act 
of  March  4,  1921,  quoted  above,  prohibited  from  receiving  any  compensation  for 
these  services  other  than  his  regular  salary  as  clerk  of  the  court 

While  section  1014,  Bevised  Statutes,  authorizes  justices  of  the 
peace  to  act  as  Federal  committing  officers,  the  duty  of  committing 
offenders  against  Federal  laws  rests  primarily  upon  United  States 
commissioners.  It  is  only  in  case  no  commissioner  is  available  that 
practice  has  sanctioned  the  service  of  justices  of  the  peace  in  that 
capacity.  One  holding  both  offices  should  act  in  the  capacity  of 
commissioner,  and  if  he  acts  in  the  other  capacity  should  be  placed 
in  the  same  position  as  regards  payment  of  his  fees  that  he  would 
have  occupied  if  he  had  acted  as  commissioner. 

The  auditor's  decision  is  approved. 


LEASES— TERMINATION  AT  END  OF  FISCAL  YEAR. 

As  officers  of  the  Government  are  prohihitod  hy  section  3679,  Revised  Statutes, 
as  amended,  limitinjr  expenditures  of  the  Government  departments  to  the 
appropriations  for  the  fiscal  year,  from  executing  a  lease  to  run  beyond 
the  end  of  one  fiscal  year,  exc(»pt  when  specifically  authorized  by  law,  the 
lejral  effort  of  a  lease  for  five  years  and  four  months  was  to  bind  the 
United  States  only  to  the  end  of  the  first  fiscal  year,  with  an  option  from 
year  to  year  until  the  end  of  the  term,  and  the  termination  of  the  lease  at 
the  close  of  the  first  fiscal  year  did  not  constitute  a  breach  of  contract  on 
the  part  of  the  United  States  which  could  be  made  the  basis  of  a  claim 
for  damagea 

Decision  by  Comptroller  General  McCarl,  July  12,  1921: 

Benjamin  Stern,  Louis  Stern,  and  Arthur  H.  Ilahlo,  executors  of 
the  estate  of  Isaac  Stern,  applied  July  1,  1921,  for  a  revision  of  the 
action  of  the  Auditor  for  the  Treasury  Department  in  disallowing 
by  settlement  No.  187976,  dated  Jime  13,  1921,  their  claim  for 
$43,288.33  as  damages  on  account  of  the  alleged  breach  of  a  lease 
agreement  made  and  entered  into  between  them  and  the  Commis- 
sioner of  Internal  Eevenue  on  September  12, 1919. 
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Under  the  terms  of  the  said  agreement  the  claimants  leased  to  the 
United  States  the  entire  second  floor  of  a  certain  building  in  the 
rity  of  New  York  "for  the  term  of  five  years  and  four  months 
commencing  on  the  first  day  of  October  in  the  year  one  thousand 
nine  hundred  and  nineteen,  and  terininating  on  the  thirty-first  day 
of  January  in  the  year  one  thousand  nine  hundred  and  twenty-five 
at  a  yearly  rental  of  $22,000,  said  rental  to  be  paid  monthly  in  equal 
payments  on  the  last  day  of  each  month. 

With  reference  to  termination  of  the  lease  the  agreement  provided: 

It  is  stipulated  and  agreed  that  this  lease  may  be  terminated  by  the  less^  at 
the  end  of  the  current  or  any  succeeding  Government  fiscal  year  thereafter, 
•during  the  term  of  this  lease,  in  the  event  that  Congress  should  fail  to  make 
appropriation  for  payment  of  rental  for  the  ensuing  fiscal  year,  it  being  expressly 
understood  that  lessee's  liabUity  hereunder  is  limited  to  successive  fiscal  years 
^Ls  such  appropriations  become  available. 

By  letter  dated  May  11, 1920,  the  Commissioner  of  Internal  Revenue 
notified  the  lessor  that  owing  to  the  consolidation  of  the  office  of  the 
collector  for  the  third  district  with  the  office  of  the  collector  for  the 
second  district  on  February  1, 1920,  it  was  deemed  advisable  to  termi- 
nate the  lease  now  under  consideration  at  the  close  of  the  fiscal  year 
1920,  and  that  accordingly  said  lease  would  be  terminated  and  can* 
<xiled  effective  June  30, 1920. 

Claimants  contend  that  the  lease  was  for  a  fixed  period,  which  does 
not  expire  until  January  31, 1925,  and  that  since  an  appropriation  for 
the  Internal  Revenue  Service  was  made  for  the  fiscal  year  beginning 
July  1, 1920,  the  surrender  of  the  property  on  June  80, 1920,  and  the 
failure  to  pay  rent  therefor  after  said  date  constituted  a  breach  of  the 
lease  agreement,  on  account  of  which  the  Government  is  liable  in 
damages. 

Section  3732,  Revised  Statutes,  provides  that  no  contract  on  behalf 
of  the  United  States  shall  be  made  unless  the  same  is  authorized  by 
law  or  is  imder  an  appropriation  adequate  to  its  fulfillment,  except 
in  the  War  and  Navy  Departments  in  certain  cases. 

There  is  no  general  law  authorizing  the  Commissioner  of  Internal 
Revenue  to  enter  into  a  lease  agreement  on  behalf  of  the  United  States. 
Hence  the  only  authority  of  law  for  the  agreement  made  in  this  case 
is  the  provision  in  the  annual  appropriation  act  of  March  1,  1919, 
40  Stat.,  1233,  which  appropriates  for  "  salaries  and  expenses  of  col- 
lectors of  internal  revenue  ♦  ♦  ♦  rent  of  offices  outside  of  the 
District  of  Columbia  ♦  •  ♦  and  other  necessary  expenses  in  col- 
lecting internal-revenue  taxes."  This  provision  constitutes  the  sole 
authority  of  law  under  which  the  commissioner  acted  in  making  the 
lease  agreement  now  imder  consideration  and  said  provision  does  not 
authorize  the  making  of  a  lease  for  any  period  beyond  June  30, 1920. 
In  this  connection  attention  is  invited  to  section  3679,  Revised  Stat- 
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ntes,  as  amended  by  the  act  of  March  8, 1905, 38  Stat,  1257,  and  the 
act  of  February  27, 1906,  34  Stat.,  48,  which  contains  a  provision  as 
follows: 

No  Eixecutiye  Department  or  other  GoTemment  establishment  of  the  United 
States  shall  expend,  in  any  one  fiscal  year,  any  sum  in  excess  of  appropriations 
made  by  Congress  for  that  fiscal  year,  or  involve  the  Government  In  any  con- 
tract or  other  obligation  for  the  future  payment  of  money  in  excess  of  such 
appropriations  unless  such  contract  or  obligation  is  authorised  by  law. 

Since  the  Commissioner  of  Internal  Kevenue  exceeded  his  author- 
ity in  attempting  to  make  a  lease  for  five  years  and  four  months,  the 
legal  effect  of  the  agreement  was  to  bind  the  United  States  only  for 
the  period  from  October  1,  1919,  to  June  30,  1920,  with  an  option 
from  year  to  year  until  the  end  of  the  term.  Hence,  the  termination 
of  the  lease  at  the  close  of  the  fiscal  year  1920  did  not  constitute  a 
breach  of  contract  on  the  part  of  the  United  States  and  can  not  be 
made  the  basis  of  a  claim  for  damages.  Chase  v.  United  States^  155 
U.  S.,  489;  M'CoUum  v.  United  States^  17  Ct.  Cls.,  92;  Beed  Smoot 
V.  United  States,  38  Ct.  Cls.,  418. 

The  action  of  the  auditor  in  disallowing  the  claim  is  affirmed. 


STENOGRAPHERS  TO  JUSTICES  OF  THE  SUPREME  COURT  OF  THE 

DISTRICT  OF  COLUMBIA* 

As  the  stenographers  authorized  for  each  justice  of  the  Supreme  Court  of  the 
District  of  Columhia  are  appointed  by  the  court  generally  without  mention 
of  the  justice  to  whom  they  may  be  assigned,  the  termination  of  the  tenure 
of  the  office  of  a  justice  by  death  or  otherwise  does  not  also  terminate  the 
tenure  of  the  position  of  the  stenographer  assigned  to  that  justice,  but  the 
stenographer  may  continue  to  hold  the  position  untU  the  appointment  of 
an  official  successor. 

ComptroUer  General  McCarl  to  the  Attorney  General,  July  12,  1921: 

I  have  your  letter  of  June  24,  1921,  addressed  to  the  Comptroller 
of  the  Treasury,  as  follows : 

In  order  that  proper  instructions  may  be  given  to  the  disbursing  clerk  of  this 
Department,  your  opinion  is  requested  as  to  whether  payment  may  be  au- 
thorized, covering  the  salary  of  Miss  Margaret  C.  KroU,  as  stenographer  of 
the  Supreme  Court  of  the  District  of  Columbia  for  the  period  of  actual  service 
following  the  death  of  Justice  Gould,  for  whom  she  rendered  service  until 
May  20,  1921. 

The  authority  of  law  for  stenographers  to  the  Justices  of  the  Supreme  Court 
of  the  District  of  Columbia  is  contained  in  the  annual  le^lative,  executive, 
and  Judicial  appropriation  act,  the  appropriation  for  the  current  year  appearing 
ou  page  482  of  the  Digest,  and  reading  as  follows : 

"  Salaries,  Supreme  Court,  District  of  Columbia,  1921.  Supreme  Court,  Dis* 
trict  of  Columbia :  Chief  Justice.  $8,000 ;  five  associate  justices,  at  $7,500  each ; 
six  stenographers,  one  for  the  chief  justice  and  one  for  each  associate  justice, 
at  $1,100  each;  in  all,  $52,100,  one-half  of  which  shall  be  paid  from  the 
revenues  of  the  District  of  Columbia.— Legislative  Act  May  29,  1920."  41 
Stat.,  687. 

The  decision  of  your  office  pertaining  to  the  termination  of  the  services  of 
stenographers  to  justices  of  the  Supreme  Court  of  the  United  States,  4  Comp. 
Dec,  358,  does  not  appear  to  be  altogether  applicable  to  the  conditions  existing 
in  the  present  case,  as  Miss  KroU  was  appointed  by  the  Court,  and  not  by 
Jubtlce  Gould.    There  ia  transmitted  herewith  a  copy  of  the  order  of  appoint- 
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iDttit,  and  also  a  copy  of  a  letter  from  the  Clerk  of  tbe  Court,  urging  that  pay- 
ment be  made  for  the  period  of  actual  service  after  the  death  of  Justice  Gould, 
pending  the  induction  into  office  of  Justice  Hoehling. 

It  is  shown  to  have  been  the  practice  of  the  court  to  appoint  the 
stenographers  thus  appropriated  for  as  stenographers  of  the  court 
generally  without  mention  of  the  justice  to  whom  they  may  be  as- 
signed. This  practice  is  warranted  by  the  terms  of  the  appropriation. 
Having  been  appoint^il  by  the  court  a  stenographer  of  the  court,  Miss 
Kroll  continued  to  hold  that  position,  notwithstanding  the  death  of 
the  justice  to  whom  she  was  assigned,  until  her  tenure  thereof  was 
ended  by  the  appointment  of  her  official  successor. 


REGULATIONS~-RANK  AND  PAY  OF  COAST  AND  GEODETIC  SURVEY 

OFFICERS. 

The  regulations  for  the  government  of  the  Coast  and  Geodetic  Survey,  pro- 
hibiting the  reduction  in  grade  of  any  commissioned  officer  in  that  bureau 
except  after  due  investigation  by  a  board  of  commissioned  officers,  etc, 
while  issued  with  the  approval  of  the  Secretary  of  Commerce,  are  not  based 
upon  any  specific  statutory  authority,  and  may  therefore  be  waived  or 
disregarded  by  the  head  of  that  department  at  his  discretion. 

Deeision  by  Comptroller  General  McCarl,  July  12,  1921: 

D.  B.  Wainwright,  hydrographic  and  geodetic  engineer,  United 
States  Coast  and  Geodetic  Survey,  applied  June  9,  1921,  for  revision 
of  the  action  of  the  Auditor  for  the  State  and  Other  Departments  in 
disallowing  by  settlement  26439,  dated  June  6,  1921,  claim  for  dif- 
ference between  the  pay  and  allowances  of  a  commander,  relative 
Navy  rank,  and  the  pay  and  allowances  of  a  lieutenant  commander, 
relative  Navy  rank,  for  the  period  May  18  to  October  31, 1920. 

It  appears  that  on  July  15,  1916,  appellant  was  appointed  an 
"  assistant "  in  the  Coast  and  Geodetic  Survey  at  a  salary  of  $3,000 
per  annum;  that  on  June  30,  1917,  while  still  serving  under  that 
appointment  he  was  commissioned  hydrographic  and  geodetic  en- 
gineer in  the  Coast  and  Geodetic  Survey  under  authority  of  the  act 
of  May  22,  1917,  40  Stat.,  88,  with  the  same  salary  which  gave  him 
the  relative  rank  of  commander  in  the  Navy ;  that  on  June  28,  1919, 
the  Secretary  of  Commerce  made  a  change  in  appellant's  salary,  re- 
ducing same  from  $3,000  to  $2,800  per  annum,  which  was  appellant's 
rate  of  salary  when  the  act  of  May  18, 1920,  41  Stat.,  603,  was  passed 
assimilating  the  pay  and  allowances  of  commissioned  oi&cers  of  the 
Coast  and  Geodetic  Survey  to  that  of  officers  of  the  Navy  with  whom 
they  hold  relative  rank  as  provided  in  the  act  of  May  22, 1917, 

The  act  of  May  22, 1917,  40  Stat.,  88,  provides : 

••  Hydrographic  and  Geodetic  engineers  receiving  $2,500  or  more  but  lew 
than  13,000  shaU  rank  with  and  after  majors  in  the  Army  and  lieutenant 
eommanders  in  the  Navy." 

Appellant's  relative  rank  when  the  act  of  May  18,  1920,  became 
effective  was  that  of  lieutenant  commander.    He  contends,  how- 
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lever,  that  the  Secretary's  action  in  changing  his  salary  from  $3,000 
to  $2,800  was  in  violation  of  article  76  of  regulations  for  the  govern- 
ment of  the  Coast  and  Geodetic  Survey  and  therefore  was  ineffective 
to  change  his  grade  or  relative  rank. 
Article  76  provides  that : 

♦  ♦  ♦  No  commissioned  officers  shall  be  dismissed  from  the  service  or 
reduced  in  grade,  without  due  investigation  by  a  board  of  commissioned 
officers  of  the  survey  ordered  by  the  President  of  the  United  States  or  the 
Secretary  of  Commerce  on  the  recommendation  of  the  Superintendent    ♦    ♦    *. 

It  appears  that  the  Secretary's  action  in  reducing  appellant's  sal- 
ary, and  consequently  his  grade,  was  made  without  any  reference 
to  an  investigating  board  as  required  by  the  regulations,  and  the 
question  is  whether  the  Secretary's  action  in  thus  ignoring  or  waiv- 
ing the  requirement  of  the  regulations  is  valid  as  affecting  appel- 
lant's grade  or  relative  rank. 

The  power  to  make  regulations  implies  the  power  to  alter,  amend, 
modify,  or  revoke  the  same,  but  it  does  not  always  imply  the  power 
to  waive  or  ignore  the  regulation  in  a  specific  case.  A  regulation 
made  pursuant  to  general  authority  resting  in  the  head  of  a  depart- 
ment to  make  regulations  to  govern  its  agents  in  the  distribution  and 
performance  of  the  department's  activities  can  be  waived  by  the 
head  of  the  department  in  any  particular  case  so  long  as  the  waiver 
thereof  does  not  violate  a  specific  provision  of  the  law.  But  a  regu- 
lation made  by  specific  authority  of  a  statute  and  pursuant  to  and 
in  execution  thereof  is  supplementary  to  the  law  and  of  equal  force 
therewith.  Such  a  regulation  may  be  amended  or  modified,  but 
so  long  as  it  remains  a  regulation  it  has  all  the  force  and  effect  of 
law  and  can  not  be  waived  or  ignored  in  a  specific  case.  21  Comp. 
Dec,  482. 

Since  the  regulation  in  question  does  not  seem  to  ha^ve  been  made 
pursuant  to  a  specific  provision  of  law  and  was  not  necessary  to 
the  execution  of  any  particular  statute,  I  am  of  opinion  that  the 
Secretary's  action  in  reducing  appellant's  salary  without  reference 
to  a  board  of  investigation  as  provided  by  regulation  was  within  his 
authority  and  that  such  action  gave  to  appellant  the  relative  rank 
of  a  lieutenant  commander  in  the  Navy. 

Accordingly,  the  action  of  the  auditor  is  afiirmed* 


OFFICERS  AND  EMPLOYEES— HOLDING  TWO  POSITIONS. 

The  act  of  May  10»  1916,  89  Stat,  120,  prohibiting  the  use  of  any  appropriation 
for  payment  to  the  same  person  of  more  than  one  salary  from  the  Govern- 
ment when  the  combined  amount  exceeds  the  sum  of  $2,000  per  annum,  is 
applicable  to  the  funds  of  the  United  States  Shipping  Board  Emergency 
Fleet  Corporation;  hence  an  employee  of  the  corporation  may  not  also 
receive  compensation  from  the  United  States  Shipping  Board  whini  thm 
combined  compenaation  is  more  than  $2,000  per  annum. 
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Bednon  by  Comptroller  General  McCari*  July  IS,  1921: 

W.  L.  Soleau  applied  June  25, 1921,  for  a  revision  of  the  action  of 
the  Auditor  for  the  State  and  Other  Departments  in  disallowing^ 
by  settlement  No.  10655,  dated  March  25,  1921,  credit  for  certain 
payments  aggregating  $5,269.35  made  by  him  as  disbursing  officer 
of  the  United  States  Shipping  Board  to  officers  or  employees  of 
said  board  for  the  period  from  January  1,  1919,  to  May  31,  1919. 

The  officers  or  employees  to  whom  the  payments  in  question  were 
made  and  the  aggregate  amount  of  the  disallowance  in  the  case  of 
«ach  are  as  follows: 

W.  L.  Soleau $1, 666. 66 

Miles  M.  Dawson 1,562.50 

Sherman  L.  Whipple 1,041.66 

I.  P.  Henderson 761. 23 

E.  J.  Skidmore 177.30 

John  J.  Converse 60. 00 

It  appears  that  during  the  period  covered  by  these  payments 
•each  of  the  persons  mentioned  was  holding  two  separate  and  distinct 
offices  or  positions,  one  under  the  United  States  Shipping  Board 
and  the  other  under  the  United  States  Shipping  Board  Emergency 
Fleet  Corporation;  that  the  combined  salaries  of  the  two  offices  or 
positions  held  by  each  exceeded  $2,000  per  annum;  and  that  the 
amount  disallowed  in  each  case  is  the  amount  paid  by  the  Shipping 
Board  to  the  extent  that  said  amount,  together  with  the  amount  of 
the  salary  of  the  office  or  position  held  under  the  Emergency  Fleet 
Corporation,  exceeded  $2,000  per  annum. 

The  auditor's  disallowance  was  based  upon  the  provision  of  section 
€  of  the  act  of  May  10, 1916,  39  Stat.,  120,  which  reads: 

That  unless  otherwise  speciaUy  authorized  by  law  no  money  appropriated 
by  this  or  any  other  Act  shall  be  avaUable  for  payment  to  any  person  receiv- 
ing more  than  one  salary  when  the  combined  amount  of  said  salaries  exceeds 
the  sum  of  $2,000  per  annum. 

That  each  of  the  persons  hereinbefore  mentioned  was  "  receiving 
more  than  one  salary  "  and  that  the  combined  amount  of  the  salaries 
received  by  each  "  exceeds  the  sum  of  $2,000  per  annum  "  there  would 
appear  to  be  no  room  for  doubt,  and  these  facts  were  known  to  the 
appellant  at  the  time  the  payments  were  made. 

In  his  request  for  revision  of  the  auditor's  action  appellant  argues 
at  some  length  to  the  effect  that  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  is  not  a  Government  establishment  or 
organization,  and  that  the  funds  used  to  pay  the  persons  herein- 
before named  for  their  services  as  officers  or  employees  of  said 
-corporation  were  not  moneys  appropriated  by  Congress.  These  argu- 
ments might  be  entitled  to  some  consideration  if  the  payments  now 
in  question  had  been  made  by  the  Emergency  Fleet  Corporation,  but 
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they  were  made  by  the  disbursing  officer  of  the  United  States  Ship- 
ping Board  from  moneys  appropriated  by  Congress  for  salaries  and 
expenses  of  said  board.  P'urthermore,  it  has  been  held  by  the  Comp- 
troller of  the  Treasury  that  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  is  a  Government  establishment  or 
organization  within  the  purview  of  different  statutes.  25  Comp. 
Dec,  701 ;  26  id.,  897 ;  27  id.,  140  and  311,  And  in  a  decision  dated 
January  22,  1919,  to  the  acting  chairman  of  the  United  States  Ship- 
ping Board  it  was  held  that  section  6  of  the  act  of  May  10,  1916, 
was  applicable  to  cases  identical  with  those  now  under  considera- 
tion. Most  of  the  payments  involved  in  this  case  were  made  after 
the  date  said  decision  was  rendered,  but  appellant  contends  that  he 
had  no  knowledge  of  said  decision  and  submits  affidavits  to  the 
effect  that  said  decision  was  not  brought  to  the  attention  of  the  dis- 
bursing office  of  the  United  States  Shipping  Board  until  after  his 
separation  from  said  office  in  June,  1919.  The  question  whether 
the  disbursing  office  did  or  did  not  have  knowledge  of  the  decision  of 
January  22, 1919,  is  not  material  for  the  reason  that  the  payments  for 
which  credit  has  been  disallowed  were  made  in  contravention  of 
the  plain  provisions  of  the  statute.  The  decision  of  January  22, 
1919,  did  not  change  or  modify  any  construction  theretofore  placed 
by  the  accounting  officers  upon  the  statutes.  It  merely  announced 
what  the  effect  of  said  statute  had  been  since  its  enactment. 
The  action  of  the  auditor  is  affirmed* 


TRAVEL  ALLOWANCE  ON  DISCHARGE— NAVY,  ENLISTED  MEN. 

March  3,  1921,  having  been  fixed  as  the  termination  of  the  war  emergency  by 
joint  resolution  of  March  3,  1021,  41  Stat.,  1359,  enlisted  men  of  the  Navy 
discharged  from  enlistments  entered  into  on  or  after  that  date  are  not 
affected  by  the  war-time  provisions  of  the  act  of  July  11,  1919,  41  Stat,  139, 
relative  to  travel  allowance  on  discharge  before  expiration  of  their  enlist- 
ments during  demobilization,  but  their  right  to  travel  allowance  on  discharge 
is  controlled  by  the  act  of  February  28,  1919,  40  Stat,  1203.  under  the  pro- 
visions of  which  enlisted  men  honorably  discharged  for  their  own  Interest 
and  convenience  before  expiration  of  their  enlistments  are  not  entitled  to 
the  travel  allowance  thereby  authorized. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  July  14,  1921: 

I  have  your  letter  of  June  27, 1921,  requesting  decision,  as  follows: 

The  act  of  28  February,  1919.  40  Stat,  1203,  provides: 

•*  Sec.  3.  That  Section  one  hundred  and  twenty-six  of  the  Act  entitled  *An  Act 
for  making  further  and  more  effectual  provision  for  the  national  defense,  and 
for  other  purposes,'  approved  June  third,  nineteen  hundred  and  sixteen,  be 
amended  to  read  as  follows : 

**  Sec.  126.  That  an  enlisted  man  honorably  discharged  from  the  Army,  Navy, 
or  Marine  Corps  since  November  eleventh,  nineteen  hundred  and  eighteen,  or 
who  may  hereafter  be  honorably  discharged,  shall  receive  five  cents  per  mile  from 
the  place  of  his  discharge  to  his  actual  bona  fide  home  or  residence,  or  original 
muster  into  the  service,  at  his  option :  Provided,  That  for  sea  travel  on  discharge, 
transDortatioD  and  subsistenoe  only  shall  be  famished  to  enlisted  men :  Provided^ 
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That  nayal  reservists  duly  enrolled  who  have  been  honorably  released  from 
active  service  since  November  eleventh,  nineteen  iiundred  and  eighteen,  or  who 
may  hereafter  be  honorably  released  from  active  service,  shall  be  entitled  like^ 
wise  to  receive  mileage  as  aforesaid." 

The  act  of  11  July,  1919,  41  Stat.,  139,  provides: 

"All  enlisted  men  of  the  Navy  and  Coast  Guard  who  have  served  in  the  war 
with  the  German  Government  and  who  may  hereafter  be  discharged  or  who  have 
been  discharged  from  the  service  since  November  U,  1918,  and  before  the  expira- 
tion of  their  full  enlistment  shall  receive,  under  such  rules  and  regulations  as  the 
Secretary  of  the  Navy  may  prescribe,  an  honorable  discharge  and  shall  receive 
5  cents  per  mile  from  the  place  of  his  discharge  to  his  actual  bona  fide  home  or 
residence,  or  original  muster  into  the  service  at  his  option :  Providedt  That  for 
sea  travel  on  discharge,  transportation  and  subsistence  only  shall  be  furnished 
to  enlisted  men :  Provided,  That  the  records  of  such  men  warrant  such  honorable 
discharge." 

Joint  Resolution  approved  3  March,  1921,  41  Stat.,  1360,  provides : 

"^And  any  Act  of  Congress,  or  any  provision  of  any  such  Act,  that  by  its 
terms  is  in  force  only  during  the  existence  of  a  state  of  war,  or  during  such 
state  of  war  and  a  limited  period  of  time  thereafter,  sliall  be  construed  and 
administered  as  if  such  war  between  the  Governments  and  people  aforesaid 
terminated  on  the  date  when  this  resolution  becomes  effective,  any  provision 
of  such  law  to  the  contrary  notwithstanding ;     •     •     ♦." 

In  view  of  the  fact  that  enlisted  men  of  the  Navy  who  first  enlisted  on  or 
after  3  March,  1921,  will  not  have  served  in  the  Navy  during  the  war  with  tlie 
German  Government,  your  decision  is  requested  as  to  whether  or  not,  such 
men  who  may  be  discharged  under  honorable  conditions  prior  to  the  expiration 
of  their  enlistments  are  entitled  to  travel  allowance  authorized  in  the  Act  of 
28  February,  1919. 

The  Supreme  Court,  in  United  States  v.  Sweety  189  U.  S.,  471,  held 
that  a  soldier  discharged  at  his  own  request  and  for  his  own  pleasure 
or  convenience  was  not  entitled  to  travel  pay  and  commutation  of 
subsistence  provided  in  section  1290,  Bevised  Statutes,  as  amended  by 
the  act  of  February  27,  1877,  19  Stat,  243,  244.  The  language  of 
that  act — "  when  discharged  from  the  service,  except  by  way  of  pun- 
ishment for  an  offense" — is  identical  with  the  language  of  the  act 
of  June  3,  1916,  39  Stat.,  217,  which  provided  travel  allowance  to 
discharged  soldiers.  The  act  of  February  28,  1919,  amending  the 
act  of  June  3,  1916,  changed  the  term  "when  discharged  from  the 
service,  except  by  way  of  punishment  for  an  offense,"  to  "  honorably 
discharged."  The  court's  construction  in  the  decision  cited  above  was 
in  accord  with  a  long-continued  construction  of  the  War  Depart- 
ment, the  agency  charged  with  the  execution  of  the  statute.  In  deci- 
sion of  the  Comptroller  of  the  Treasury  that  construction  was  ap- 
plied to  the  act  of  March  2,  1901,  31  Stat.,  902,  which  authorized 
travel  allowance  to  soldiers  "  when  discharged  from  the  service,  ex- 
cept by  way  of  punishment  for  an  offense."    See  13  Comp.  Dec,  686. 

It  is  apparent,  therefore,  that  under  the  several  acts  authorizing 
travel  allowance  to  discharged  soldiers  prior  to  February  28,  1919, 
a  soldier  discharged  before  expiration  of  his  enlistment  and  for  his 
own  convenience  was  not  entitled  to  travel  allowance.  Though,  as 
stated  above,  the  act  of  February  28,  1919,  has  substituted  the  term 
"honorably  discharged"  for  the  former  term  "discharged,  except 
by  way  of  punishment  for  an  offense,"  I  am  of  opinion  that  such 
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chan<re  does  not  alter  the  underlying  reason  for  excepting  from  its 
benefits  soldiers  discharged  for  their  own  convenience.  A  discharge 
so  granted  necessarily  results'  in  some  loss  to  the  Government  and  a 
man  so  released  from  his  contract  of  enlistment  does  not  stand  on  an 
equal  footing  with  one  whose  contract  is  fulfilled,  nor  is  he  in  th« 
same  status  as  a  man  who  stands  willing  to  discharge  his  full  obli- 
gation but  is  released  therefrom  for  the  convenience  of  the  Govern- 
ment. Therefore,  it  is  apparent  that  the  same  reasons  for  denying 
travel  allowance  to  men  so  discharged  under  prior  acts  authorizing 
such  allowance  exist  under  the  act  of  February  28,  1919. 

Since  men  discharged  from  enlistments  entered  into  after  March 
3,  1921,  are  not  affected  by  any  of  the  war-time  provisions  relative 
to  demobilization  and  are  practically  in  the  same  status  as  were  men 
who  enlisted  in  the  Army  under  the  acts  of  June  3,  1916,  and  prior 
statutes  relative  to  travel  allowance  for  discharged  soldiers,  you  are 
advised  that  enlisted  men  of  the  Navy  who  first  enlisted  after  March 
8, 1921,  and  who  are  honorably  discharged  for  their  own  interest  and 
convenience  before  expiration  of  their  enlistments  are  not  entitled 
to  travel  allowance  as  provided  in  the  act  of  February  28,  1919. 


INCREASE  IN  FREIGHT  RATES. 

Where  prior  to  canvassing  bids  for  famishing  material  to  be  used  In  the  con- 
striiction  of  a  river  and  harbor  improvement  the  Government  requested 
railroad  companies  to  quote  what  the  tariff  rates  would  be  on  material 
ofFercMl  by  the  bidders,  and  the  railroad  companies  quoted  the  published 
commercial  tarllf  rates  in  force  at  that  time  with  latid-grant  deductions 
when  applicable,  which  were  accepted  by  the  Government,  no  such  con- 
tractual relation  existed  as  to  obligate  the  railroad  companies  to  continue 
to  ship  the  material  at  the  quoted  rates  throughout  the  entire  time  the 
improvement  was  In  course  of  construction,  but  the  railroad  companies 
were  entitled  to  any  Increase  in  tariff  rates  authorized  by  the  Interstate 
Conmierce  Ck)mmlssion. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  July  15,  1921: 

1  have  your  letter  of  July  6, 1921,  transmitting  papers  in  reference 
to  the  Government's  liability  to  pay  an  advanced  freight  rate  upon 
eertain  stone  used  in  the  construction  of  silt  diversion  works  for  the 
protection  of  Los  Angeles  and  Long  Beach  Harbors,  authorized  by 
the  Rivei  and  Harbor  acts  of  July  27,  1916,  39  Stat,  391,  404,  and 
March  2,  1919,  40  Stat.,  1284. 
In  the  specifications  for  the  said  works  was  a  provision  as  follows : 

The  prices  bid  for  stone  will  include  all  expense  of  famishing  and  placing 
it,  excepting  railroad  freight  charges  from  the  quarry  to  the  railroad  station 
or  sidetrack  nearest  the  work.  If  the  transportation  is  over  lines  on  which 
the  Government  is  entitled  to  reduced  rates,  the  stone  will  be  taken  over  at 
the  quarry  and  transported  on  Government  bills  of  lading,  and  if  no  reduced 
rate  is  available  to  the  Government  the  contractor  will  handle  the  transporta- 
tion and  be  reimbursed  for  its  cost,  not  including  any  demurrage  for  which  he 
may  be  responsible.  Each  bidder  wlU  state  the  location  of  the  quarry  or 
tuarrles  from  which  it  la  proposed  to  obtain  the  atone,  and  the  cost  ts  th« 
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United  States  for  its  transportation  will  be  considered  as  a  factor  in  making 
award.  He  will  also  submit  samples  of  stone  from  each  quarry  named.  Suit- 
able stone  is  available  at  several  privately  owned  quarries  and  bidders  may 
also  be  able  to  procure  it  for  such  a  public  work  at  quarry  owned  by  tbe  Los 
Angeles  County  Flood  CJontrol  District  or  at  a  quarry  operated  by  the  City  of 
Los  Angeles  at  Catalina  leAand. 

It  appears  that  prior  to  canvassing  the  bids  for  this  stone  the 
district  engineer  wrote  to  e/tch  of  the  railroads  concerned  to  learn 
what  would  be  the  freight  rates  upon  the  stone  offered  by  the  bid- 
der, and  rates  were  quoted  by  the  Southern  Pacific  Co.  upon  stone 
from  Declez,  Calif.,  from  which  place  all  the  stone  used  on  the  works 
has  been  shipped.  The  communication  of  the  district  engineer  to 
the  railroad  companies  states : 

You  are  requested  to  quote  the  freight  charge  you  would  make  considering 
the  land-grant  status  of  a  portion  of  the  route  and  that  the  stone  is  for  a 
Federal  project  for  harbor  protection. 

The  company  on  July  22,  1919,  quoted  the  published  commercial 
tariff  rate '  on  stone  rip-rap,  carload,  effective  at  the  time  from 
Declez  to  Elftman,  Calif.,  at  80  cents  per  ton  of  2,000  poimds,  and 
from  Declez  to  Long  Beach  at  $1  per  ton  of  2,000  pounds,  minimum 
carload  weight  60,000  pounds,  as  published  in  Southern  Pacific 
tariff  230-B,  I.  C.  C.  3891.  The  rates  thus  quoted  were  in  effect  one 
year,  one  month,  and  three  days  after  the  quotation,  when  they  were 
increased  on  August  26,  1920,  by  order  of  the  Interstate  Commerce 
Commission  in  order  "  Ex  Parte  74  "  dated  July  29, 1920,  pursuant  to 
the  provisions  of  section  15a  of  the  interstate  commerce  act  to  in- 
crease the  freight  revenue  of  carriers  by  rail  to  a  basis  that  would 
enable  them  to  earn  an  aggregate  annual  net  railway  operating  in- 
come as  nearly  as  may  be  to  6  per  cent  upon  the  aggregate  value  of 
the  railway  property  of  such  carriers. 

The  question  is  raised  whether  the  increased  freight  rates  which 
involve  the  disbursing  of  public  money  can  be  allowed,  and  whether 
it  may  be  held  that  a  contractual  relation  became  established  for 
freight  rates  on  stone  to  be  shipped  to  the  silt  diversion  works  by 
the  acceptance  by  the  Government  of  the  rate  originally  quoted  on 
behalf  of  the  railroad  company  which  would  preserve  the  original 
rates  throughout  the  duration  of  the  construction  work  which  is 
BOW  nearly  completed,  it  appearing  that  about  30  per  cent  of  the 
stone  required  had  been  shipped  prior  to  the  increase  in  freight 
rates. 

The  rates  from  Declez,  Calif.,  to  Elftman  and  Long  Beach  of 
80  cents  and  $1  per  ton,  respectively,  were  rates  made  effective  June 
25,  1918,  having  superseded  the  lower  rates  that  became  effective 
December  31,  1913.  The  rates  that  became  effective  June  25,  1918, 
were  increased  August  26,  1920,  from  Declez  to  Elftman  and  Long 
Beach,  to  $1  and  $1.30  per  ton,  respectively.  These  rates  are  sub- 
ject to  land-grant  deduction,  no  question  b^g  raised  on  account  of 
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said  deduction.  There  appears  to  have  been  no  agreement  with  the 
carriers  that  the  rate  named  for  the  transportation  service,  which 
was  the  regular  commercial  rate  which  on  account  of  Government 
business  was  subject  to  land-grant  deduction,  would  be  maintained 
until  all  deliveries  had  been  made.  The  quotation  was  merely  the 
quotation  of  the  tariff  rate  and  the  tariff  rate  was  increased  by  order 
of  the  Interstate  Commerce  Commission.  There  thus  appears  to 
be  no  obligation  on  the  part  of  the  carrier  to  maintain  the  lower 
rate  on  account  of  the  Government  shipment.  There  appears  to  be 
nothing  in  the  arrangement  or  agreement  requiring  the  railroad 
company  to  maintain  the  rates  first  quoted,  and  in  view  of  the  in- 
creased rate  being  duly  authorized  by  Government  authority — 
namely,  the  Interstate  Commerce  Commission — and  not  by  the 
volition  of  the  carrier,  there  appears  to  be  no  reason  why  payment 
at  the  increased  rate  should  not  be  made.  Payment  in  accordance 
with  the  effective  tariff  rate  at  the  time  of  the  service,  with  proper 
land-grant  deduction  therefrom,  may  therefore  be  made. 


PAY  OF  RETIRED  ENLISTED  MEN  OF  THE  ARMY  COMMISSIONED 

DURING  THE  WORLD  WAR, 

Retired  enlisted  men  of  the  Army  granted  the  retired  pay  and  allowances  of 
warrant  oflficers  on  the  retired  list  because  of  active  service  as  commis- 
sioned ofUcers  of  tlie  United  States  Army  at  some  time  between  April  6, 
1917,  and  Noveml>er  11,  1918,  under  provisions  of  the  act  of  June  4,  1920, 
41  Stat.,  786,  are  not  entitled  also  to  the  allowance  of  $15.75  per  month 
authorized  for  retired  enlisted  men  of  the  Army  in  lieu  of  rations,  clothing, 
quarters,  and  other  allowances  by  provisions  of  the  act  of  March  2,  1907, 
84  Stat,  1217. 

Decision  by  Comptroller  General  McCarl,  July  15,  1921; 

Emil  Walter  applied  May  23,  1921,  for  revision  of  the  action  of 
the  Auditor  for  the  War  Department  in  disallowing  by  settlement 
No.  246470,  dated  April  23,  1921,  his  claim  for  $15.75  per  month  for 
the  period  June  4,  1920,  to  April  23,  1921,  which  is  allowed  retired 
enlisted  men  of  the  Army  in  addition  to  their  pay  by  the  act  of  March 
2,  1907,  34  Stat.,  1217,  in  lieu  of  rations,  clothing,  quarters,  or  other 
allowances. 

The  record  discloses  that  the  claimant  entered  the  military  service 
on  June  23, 1883,  as  a  private  of  Troop  M,  7th  Cavalry,  and  by  suc- 
cessive reenlistments  served  continuously  in  various  arms  of  the  serv- 
ice until  December  1, 1909,  when  he  was  placed  on  the  retired  Ust  as 
a  sergeant,  first  class.  Hospital  Corps.  He  was  commissioned  cap- 
tain in  the  Quartermaster  Officers'  Reserve  Corps  and  called  to  active 
duty  under  the  reserve  commission  on  July  13,  1917,  and  continued 
thus  to  serve  until  October  31, 1919,  when  he  was  discharged  from  the 
emergency  comlnission  of  major  to  which  he  had  been  appointed 
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while  CD  active  duty.  The  claimant  has  received  for  the  period  over 
which  this  claim  for  the  allowances  of  a  retired  enlisted  man  extends 
the  retired  pay  of  a  warrant  officer  by  virtue  of  a  provision  in  section 
127a  of  the  act  of  June  4, 1920, 41  Stat.,  786,  which  reads : 

Ketlred  enlisted  men  who  have  served  honorably  as  commissioned  officers  of 
the  United  States  Army  at  some  time  between  April  6,  1917,  and  November  11, 
1918,  including  those  who  have  been  placed  on  the  retired  list  during  the 
World  War,  and  who  have  been  or  may  hereafter  be  discharged  from  their 
temporary  commissions,  shall  receive  the  retired  pay  and  allowances  of  warrant 
officers  on  the  retired  list    •    ♦    •. 

While  conceding  that  under  section  4a  of  the  act  of  June  4,  1920, 
a  warrant  officer  is  entitled  to  retirement  under  the  same  conditions  as 
commissioned  officers,  which,  by  virtue  of  section  1274,  Revised 
Statutes,  is  to  retirement  after  30  years'  service  with  76  per  cent  of 
the  pay  of  the  rank  upon  which  retired,  and  that  the  term  ^  allow- 
ances "  as  used  in  section  127a  is  superfluous,  as  the  term  **  pay  ** 
does  not  include  "  allowances,"  United  States  v.  Landers^  92  U.  S., 
77,  it  is  contended  that  section  4b  of  the  act  of  June  4,  1920,  saves 
to  the  claimant  the  allowances  of  a  retired  enlisted  man  while  re- 
ceiving the  "  pay  and  allowances  "  of  a  retired  warrant  officer. 

This  contention  is  devoid  of  merit.  The  saving  clause  in  section 
4b  is  by  its  express  terms  confined  to  that  section.  The  change  of 
the  retired  pay  status  of  claimant  as  a  retired  enlisted  man  from  that 
of  retired  enlisted  men  generally  to  that  of  retired  warrant  officers 
was  not  by  operation  of  said  section  4b,  but  by  operation  of  section 
127a  of  the  act.  The  saving  clause  in  section  4b  applies  to  the  enlisted 
men  of  the  Army  on  the  active  list  who  were  required  to  be  regraded 
and  placed  in  one  of  the  seven  grades  established  by  that  section. 
Moreover,  the  pay  of  the  claimant  was  increased  by  the  operation 
of  section  127a  of  the  act  of  June  4  from  $75.75  per  month,  which 
includes  the  $15.75  per  month  as  commutation  of  all  allowances,  to 
$115.50  per  month. 

On  revision,  the  action  of  the  auditor  is  affirmed. 


INSURANCE  ON  REGISTERED  MAIL  SHIPMENTS  OF  MONET. 

The  act  of  July  7,  1884,  23  Stat,  204,  contemplates  competitive  bids  in  the 
matter  of  contracts  for  transportation  of  money,  coin,  or  securities,  and, 
as  insurance  Is  a  service  incident  to  such  transportation,  it  should  also 
he  secured  by  competitive  bidding  in  compliance  with  provisions  of  section 
3700,  He  vised  Statutes,  either  through  advertising  In  newspapers,  or,  if 
conditions  are  such  as  to  make  it  inadvisable  to  so  advertise,  through 
other  means  sufficient  to  properly  convey  the  desires  of  the  department 
to  those  engaged  in  the  business  involved. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  July  20, 1921 1 

I  have  your  letter  relative  to  whether  the  provisions  of  section 
3709  of  the  Revised  Statutes  require  advertising  in  contracting  '^  for 
insurance  on  registered  mail  shipments  of  money,  coin,  and  securi- 
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ties,"  and  if  so  whether  such  advertising  may  be  by  invitation  for 
competitive  bids  addressed  to  a  number  (not  less  than  five)  engaged 
in  furnishing  such  insurance. 

I  understand  that  heretofore,  under  rulings  of  the  accounting 
officers  of  the  Treasury,  the  insurance  of  shipments  by  mail  has 
been  authorized.    21  Comp.  Dec,  308. 

Section  3709  of  the  Revised  Statutes  requires  that — 

AU  purchases  and  contracts  for  supplies  or  services.  In  any  of  the  Depart- 
ments of  the  Government,  except  for  personal  services,  shall  be  made  by 
advertising  a  sufficient  time  previously  for  proposals  respecting  the  same, 
when  the  public  exigencies  do  not  require  the  immcKliate  delivery  of  the  articles,, 
or  performance  of  the  service.    •    •    ♦ 

The  act  of  July  7,  1884,  23  Stat.,  204,  requires  that— 

Whenever  it  is  practicable  contracts  for  the  transportation  of  moneys,  bul- 
lion, coin,  notes,  bonds,  and  other  securities  of  the  United  States,  and  paper 
shall  be  let  to  the  lowest  responsible  bidder  therefor,  after  notice  to  aU  parties- 
having  means  of  transportation. 

It  will  be  noticed  that  the  act  of  1884  contemplated  competitive 
bids  in  the  matter  of  transportation.  Although  in  recent  years  such 
shipments  have  been  by  mail  I  think  the  insurance  is  a  service  in- 
cidental to  the  transportation  and  as  such  should  be  procured  by  com- 
petitive bidding  in  compliance  with  the  provisions  of  section  3709* 

The  method  of  advertising  is  not  prescribed  by  the  statute  and  the 
accounting  officers  of  the  Treasury  have  not  considered  that  adver- 
tising in  newspapers  is  absolutely  necessary.  If  conditions  are  such 
as  to  make  it  inadvisable  to  so  advertise,  I  see  no  objection  to  adopt- 
ing a  method  by  which  notice  of  the  desire  of  the  department  for 
competitive  bids  is  properly  conveyed  to  those  who  are  in  the  busi- 
ness involved.  The  voucher  forms  used  in  such  matters  usually 
indicate  the  information  that  is  required  to  be  given  as  to  the  method 
of  advertising  adopted  and  the  facts  as  to  the  procuring  of  the  com- 
petitive bids  should  be  furnished  accordingly. 
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Where  the  Government  leases  premises  from  several  tenants  in  common  the 
contract  with  each  tenant  is  separate  and  distinct,  not  dependent  one  on 
the  other,  and  the  fact  that  some  of  the  cotenants  ask  and  receive  a  higher 
rate  of  rental  than  others  is  no  basis  for  a  claim  for  additional  rent  by  a 
cotenant  who  has  agreed  by  the  terms  of  his  lease  to  accept  a  lower  rental. 

Comptroller  Greneral  McCarl  to  F.  W.  Hoover,  disbursing  officer.  State,  War,, 
and  Navy  Department  buildings,  July  20,  1921: 

I  have  your  letter  of  July  14,  1921,  transmitting  voucher  stated  in 
favor  of  Wm.  W.  Danenhower,  for  rental  for  the  month  of  July,  1921, 
for  an  undivided  one-third  interest  in  the  premises  known  as  lots 
5  to  23,  inclusive,  in  square  147  in  the  city  of  Washington,  com- 
puted on  an  annual  rate  of  $1,022.88. 
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It  appears  that  the  land  in  question  has  been  occupied  by  the  Gov- 
emment  for  some  years  under  separate  leases  with  all  of  the  tenants 
in  common ;  that  each  of  the  annual  leases  has  provided  for  renewal 
4it  the  option  of  the  United  States  for  the  ensuing  fiscal  year  at  the 
same  rental  and  under  the  same  terms  and  conditions ;  that  Wm.  W. 
Danenhower,  jr.,  attorney  in  fact  for  the  owners  of  an  undivided  one* 
third  interest  in  the  premises,  executed  on  December  15, 1920,  a  lease 
for  that  interest  for  the  fiscal  year  ending  June  30, 1921,  at  an  annual 
rental  of  $768.60,  with  the  unqualified  option  of  renewal  on  the  part 
of  the  United  States  for  the  fiscal  year  1922;  that  the  representatives 
of  the  owners  of  the  remaining  undivided  interests  in  the  land  de- 
clined to  renew  with  an  unqualified  option  for  renewal  and  insisted 
upon  a  provision  for  an  increase  in  the  rental  during  the  fiscal  year 
1922  to  $1,022.88  for  each  one-third  interest  represented  by  them; 
and  that  Wm.  W.  Danenhower,  jr.,  now  declines  to  carry  out  his 
agreement  to  renew  for  the  fiscal  year  1922  except  at  the  rate  being 
paid  to  the  owners  of  the  remaining  undivided  interests. 

You  ask  whether  you  are  authorized  to  pay  the  voucher  in  his 
favor  for  the  month  of  July,  1921,  at  the  increased  rate. 

The  Government  entered  into  possession  of  the  property  under 
independent  leases  with  the  representatives  of  all  of  the  owners  of 
the  property;  its  right  to  possession  is  therefore  complete.  As  a 
tenant  in  common  may  let  his  own  share  of  the  common  property 
without  restriction  as  to  the  amount  of  the  consideration  or  rental, 
the  amounts  that  may  be  asked  and  received  by  his  cotenants  for  the 
lease  of  their  shares  in  the  common  property  has  no  effect  on  his 
contract  of  lease  for  his  share  in  the  common  property. 

A  lease  is  a  contract,  5  Comp.  Dec,  700,  704;  18  id.j  70;  and 
alterations  in  a  contract  with  the  Government  to  the  prejudice  of  the 
Gt)vernment  may  not  be  made,  11  Comp.  Dec,  113.  As  the  Govern- 
ment is  entitled  to  the  occupancy  of  the  premises  under  the  terms 
of  its  lease  during  the  fiscal  year  1922,  9  Comp.  Dec,  593,  596,  and 
so  far  as  the  undivided  one-third  interest  represented  by  William 
H.  Danenhower  is  concerned,  at  the  rate  of  $768.60  per  annum,  20 
Comp.  Dec,  261;  21  id.j  345,  you  are  not  authorized  to  pay  more 
than  one-twelfth  of  that  amount  as  the  rental  accruing  for  the  month 
of  July,  1921. 

LEASES— ADEQUACY  OF  CONSIDERATION. 

Where  a  lease  has  been  properly  executed  and  is  in  aU  respects  a  vaUd  and 
subsisting  obUgation,  and  provides  for  its  renewal  from  year  to  year  at 
the  option  of  the  Goremment  at  the  same  rental,  the  administrative  offlcers 
of  the  Qovemment  are  without  Jnrisdiction  to  authorize  the  execution  of 
a  new  lease  for  a  greater  rental,  notwithstanding  the  fact  that  the  rental 
paid  under  the  lease  is  apparently  Inadequate  when  considered  in  connec- 
tion with  the  ▼aloe  of  the  property. 
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Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  July  21,  1921: 
I  have  your  letter  of  July  13  requesting  decision  of  a  question  pre- 
sented as  follows : 

In  connection  with  the  lease  of  the  city  hospital  at  St  Louis,  Missouri, 
which  the  Public  Health  Service  has  been  using  as  a  general  hospital  since  June, 
1919,  a  question  of  the  Inadequacy  of  the  rental  being  paid  by  the  Government 
has-been  presented  by  the  present  municipal  authorities  of  the  City. 

This  hospital  property  was  originally  leased  to  the  War  Department  by  agree- 
ment dated  November  4, 1918,  between  the  City  of  St  Louis  and  Lt  Col.  John  A. 
Homsby,  Medical  Corps,  U.  S.  Army,  and  the  lease  was  subsequently  transferred 
to  the  Public  Health  Service  in  June,  1919,  under  the  provisions  of  Section  2  of 
the  Act  of  Congress  approved  March  8, 1919,  40  Stat,  1302. 

The  option  contained  in  the  lease  providing  for  annual  renewals  untU  June  80. 
1925,  has  been  exercised  by  the  Treasury  Department  for  the  present  fiscal  year, 
notice  of  renewal  having  been  given  on  May  16,  1921.  Under  the  terms  of  the 
lease  the  rental  bes^nning  with  the  fiscal  year  1920  is  at  the  rate  of  $1,000  per 
month. 

It  is  conceded  that  the  City*s  claim  as  presented  in  letter  dated  June  14, 1919, 
from  the  Chairman  of  the  Board  of  Estimate  and  Apportionment,  that  the  City 
should  receive  a  rental  of  $50,000  a  year  Instead  of  $12,000  as  stipulated  in  the 
present  agreement,  is  a  just  one.  The  property  is  valued  at  approximately 
$1,000,000  and  at  the  increased  rental  the  Service  would  be  paying  only  5  per 
cent  on  the  City's  investment 

Upon  receiving  notice  of  the  renewal  of  this  lease  for  the  fiscal  year  1922,  the 
present  City  Counselor  advised  the  Department  on  May  27,  1921,  that  the  lease 
is  void  and  that  any  attempt  to  renew  it  without  previous  authority  given  by 
ordinance  would  be  void  and  of  no  effect 

The  certificate  of  Lt.  Col.  John  A.  Homsby  who  negotiated  the  lease  for  the 
War  Department  reads : 

*'  I  hereby  certify  that  I  have  satisfied  myself  of  the  authority  of  the  person 
signing  the  lessor's  name  to  this  lease  to  bind  the  lessor,  and  I  have  waived  the 
filing  of  evidence  of  such  authority,  as  permitted  so  to  do  by  the  Army  Regu* 
lations." 

Upon  the  above  statement  of  facts,  you  are  requested  to  decide  whether  or  not 
this  Department  would  be  authorized  at  this  time  to  enter  into  a  new  lease  with 
the  City  of  St  Louis  for  the  use  of  this  property  at  a  rental  which  is  in  excess 
of  that  stipulated  in  the  agreement  dated  November  4, 1918. 

The  lease  agreement  dated  November  4, 1918,  under  which  the  Gov- 
ernment acquired  possession  of  the  premises  now  involved  contained 
a  provision  as  follows : 

That,  at  the  option  of  the  lessee,  this  lease,  with  all  its  covenants  and  agree- 
ments, may  be  renewed  yearly  as  often  as  the  needs  of  the  public  service  may 
require,  so  as  to  give  the  lessee  continuous  possession  of  the  premises,  not 
extending,  however,  beyond  June  30,  1925,  but  no  renewal  shall  be  made  to 
include  more  than  one  fiscal  year.  In  case  of  any  renewal  beyond  June  30,  1919, 
the  rental  shall  be  at  the  rate  of  $1,000.00  per  month. 

I  understand  that  the  premises  are  still  being  held  under  said  lease 
agreement,  the  Government  having  exercised  its  option  of  renewal  at 
the  end  of  each  succeeding  fiscal  year,  the  option  to  renew  for  the  fiscal 
year  ending  June  30, 1922,  having  been  exercised  May  16, 1921. 

Upon  the  facts  appearing  in  this  case  no  administrative  officer  of 
the  United  States  has  the  authority  or  jurisdiction  to  concede  that 
the  original  lease  under  which  the  premises  are  held  is  void,  or  to 
enter  into  a  new  lease  at  a  rental  in  excess  of  $1,000  per  month,  or 
to  authorize  the  payment  of  rent  at  a  rate  in  excess  of  said  amount. 
The  lease  agreement  under  which  this  property  is  held  must  be  as- 
sumed to  be  legal  and  valid  until  adjudged  otherwise  by  a  court  of 
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rompeteiit  jurisdiction.  The  equities  of  the  case  and  the  question 
whether  the  rent  stipulated  in  the  lease  is  adequate  are  not  for  con- 
sideration by  the  administrative  or  accounting  officers  of  the  Got- 
emment.  If  the  rent  reserved  is  inadequate,  relief  can  be  obtained 
only  through  legislation. 
The  question  submitted  is  answered  in  the  negative. 


PENSIONS  AND  TRAINING  ALLOWANCE  UNDER  VOCATIONAL  RE- 
HABILITATION ACT. 

Allowance  for  training  authorissed  by  the  vocational  rehabilitation  act,  as 
Amended  by  the  iact  of  July  11,  1919,  41  Stat,  158,  is  a  substitution  during 
the  period  of  training  for  war  risk  compensation  which  would  otherwise 
be  payable,  and  therefore  stands  upon  the  same  footing  in  \t<  relation  to 
receipt  of  a  pension  as  the  war  risk  compensation.  As  the  general  policy 
of  the  law  relating  to  pensions  and  war  risk  compensation  prohibits  receipt 
by  one  and  the  same  person  of  both  pension  and  war  risk  compensation,  a 
pension  under  laws  administered  by  the  Bureau  of  Pensions  and  support 
and  subsistance  allowance  while  training  under  vocational  rehabilitation 
act  may  not  lawfully  be  paid  to  and  retained  by  one  and  the  same  peraon 
for  the  same  period  of  time. 

ComptroDer  General  McCarl  to  the  Secretary  of  the  Interior,  July  21,  1921: 

I  have  your  letter  of  July  9,  1921,  submitting  for  decision  the 
question  whether  a  pension  under  laws  administered  by  the  Bureau 
of  Pensions,  and  support  and  maintenance  allowance  under  the  voca- 
tional rehabilitation  act  administered  by  the  Federal  Board  for  Voca- 
tional Education,  may  lawfully  be  paid  to  and  retained  by  one  and 
the  same  person  for  the  same  period  of  time. 

The  question  is  raised  by  the  case  of  one  Dewey  H.  Spangler,  who 
has  been  paid  compensation  by  the  Bureau  of  War  Risk  Insurance 
for  the  period  December  19,  1917,  to  July  25,  1920,  and  has  received 
support  and  maintenance  allowance  from  the  Federal  Board  for 
Vocational  Education  since  July  26,  1920.  He  was  paid  by  the  Bu- 
reau of  Pensions  a  pension  at  the  rate  of  $10  per  month  for  the 
period  December  19,  1917,  to  December  4,  1920,  the  said  payments 
aggregating  $355. 

I  assume  that  Spangler  was  one  of  those  soldiers  who  were  dis- 
charged from  the  military  service  between  April  6, 1917,  and  October 
6,  1917,  and  who  therefore  were  not  entitled  to  the  compensation 
benefit  provided  by  sections  300  and  302  of  the  war  risk  insurance  act 
of  October  6,  1917,  40  Stat.,  405,  a^  the  law  was  originally  enacted, 
but  were  given  those  benefits  by  the  amendment  to  the  said  sections 
made  by  section  10a  and  subsection  (10)  of  section  11  of  the  act  of 
December  24, 1919,  41  Jgtat,  373, 374,  which  provide  that  sections  300 
and  302  as  amended  therein  shall  be  deemed  to  be  in  effect  as  of 
April  6,  1917. 

The  compensation  awarded  to  this  ex-service  man  by  the  Bureau 
of  War  Risk  Insurance  was  subject  to  deduction  of  the  pension  pay* 
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mepts  which  had  been  made  to  him.  27  Comp.  Dec.,  547,  863.  The 
vocational  rehabilitation  act  of  June  27, 1918,  as  amended  by  the  act 
of  July  11,  1919,  41  Stat.,  158,  substitutes,  during  the  period  of  voca- 
tional rehabilitation,  the  allowance  for  vocational  trainees  provided 
by  that  act  for  the  war  risk  compensation  provided  by  the  war  risk 
insurance  act  which  they  would  otherwise  be  entitled  to  receive. 
Such  allowance  is  subject  to  deduction  of  any  overpayment  of  war 
risk  compensation  which  may  have  been  made  to  the  trainee  by  the 
Bureau  of  War  Risk  Insurance,  27  Comp.  Dec,  212.  The  trainee 
allowance  stands  upon  the  same  footing  in  its  relation  to  receipt  of 
a  pension  for  the  same  period  of  time  as  the  war  risk  compensation 
for  which  it  is  temporarily  substituted. 

There  is  no  specific  provision  in  the  vocational  rehabilitation  act 
that  a  trainee  shall  surrender  his  pension  while  he  is  receiving  the 
allowance  of  a  trainee,  as  war  risk  compensation  beneficiaries  are  re- 
quired to  do,  but  trainees  are  prohibited  from  receiving  war  risk 
compensation  except  as  provided  in  their  law,  and  the  intention  that 
the  trainee  allowance  shall  be  substituted  for  any  and  all  other  forms 
of  pension  or  compensation  during  the  period  of  training  is  clear. 

The  general  policy  of  the  laws  relating  to  pensions  and  war  risk 
compensation  prohibits  receipt  by  one  and  the  same  person  of  both 
pension  and  war  risk  compensation.  27  Comp.  Dec,  863,  866.  This 
policy  must  be  taken  to  apply  to  and  prohibit  receipt  of  a  trainee's 
allowance,  which  is  a  form  of  temporary  war  risk  compensation,  run- 
ning concurrently  with  any  form  of  pension  or  war  risk  compensa- 
tion not  specifically  authorized  by  law. 

Having  been  paid  a  pension  running  concurrently,  first  with  war 
risk  compensation  and  later  with  his  trainee's  allowance,  Mr. 
Spangler  has  been  overpaid  war  risk  compensation  or  war  risk  com- 
pensation and  trainee's  allowance  to  the  aoiount  of  $355,  the  aggre- 
gate of  pension  payments  made  to  him  by  the  Bureau  of  Pensions. 
His  allowance  as  trainee  of'  the  Federal  Board  for  Vocational  Edu- 
cation is  accordingly  subject  to  deduction  of  the  amount  of  this 
overpayment. 

This  decision  relates  to  a  payment  to  be  made  under  the  Federal 
Board  for  Vocational  Education,  and  in  strictness  should  not  be  ren- 
dered except  upon  request  by  that  board.  However,  the  matter  was 
presented  to  the  board  by  the  Bureau  of  Pensions,  and  it  is  upon  the 
board's  suggestion  that  the  question  raised  be  submitted  to  the  Comp- 
troller of  the  Treasury  for  decision  that  your  submission  is  based. 
The  only  condition  to  such  submission  stipulated  by  the  board  is  that 
the  brief  prepared  by  its  legal  adviser  should  accompany  the  submis- 
sion. The  brief  is  attached  thereto,  and  the  submission  accordingly 
is  treated  as  coming  indirectly  from  the  board  as  well  as  from  the 
Secretary  of  the  Interior. 
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EMPLOTEES'  COMPENSATION  COMMISSION— PARTIAL  DISABIUTY 

COMPENSATION. 

IToder  the  act  of  September  7,  1916,  39  Stat»  743,  authorizing  the  Employees' 
Compensation  Commission  to  pay  to  employees  partially  disabled  in  the 
Government  service  a  monthly  compensation  equal  to  two-thirds  of 
the  difference  between  their  monthly  pay  received  from  the  Government 
and  their  monthly  wage-earning  capacity  after  the  beginning  of  the  par- 
tial disability,  the  Commission  may  not  resort  to  an  equitable  construction 
of  the  law  for  the  purpose  of  establishing  an  hourly  or  daily  earning 
capacity  for  comparison  with  the  hourly  or  daily  rate  of  pay,  but  the 
amount  of  partial  disability  compensation  must  be  determined  upon  the 
basis  of  the  authorized  percentage  of  the  difference  between  the  total 
pay  per  month  which  the  employee  was  receiving  from  the  Government  and 
the  earning  capacity  per  month  under  the  partial  disability. 

ConptroUer  General  McCarl  to  the  Chairman  United  States  Enlployeea'  Com- 
pensation Commission,  July  21,  1921: 

I  have  your  letter  of  July  14, 1921,  as  follows : 

There  are  submitted  herewith  for  your  decision  the  cases  of  Walter  Rich- 
mond and  William  J.  Wood. 

For  your  assistance  in  arriving  at  the  decision  in  these  cases,  I  submit 
the  following  brief  as  an  explanation :  These  cases  are  wjbat  is  known  under 
the  law  as  partial  disability  cases,  and  Section  4  of  the  act  of  September  7, 
1916,  39  Stat,  743.  says  that— 

'^If  the  disability  Ls  partial  the  United  States  shall  pay  to  the  disabled 
employee  during  such  disability  a  monthly  compensation  equal  to  sixty-six  and 
two- thirds  per  centum  of  the  difference  between  his  monthly  pay  and  his 
monthly  wage-earning  capacity  after  the  beginning  of  such  partial  disability." 
which  means  tliat  this  Commission  is  authorized  to  pay  to  the  injured  em- 
ployee, who  by  virtue  of  his  injury  has  been  unable  to  return  to  his  previous 
profession  or  vocation  at  a  salary  equal  to  that  which  obtained  prior  to  the 
injury  and  has  therefore  been  compelled  to  either  accept  lower  pay  at  the 
same  class  of  employment,  or  to  seek  employment  of  a  lower  grade  and  a 
lower  rate  of  pay — two-thirds  of  the  loss  of  earnings  suffered  as  a  result  of 
SQch  injury. 

In  most  cases  men  injured  in  the  Government  service  are  working  under 
the  eight-hour  day,  and,  as  in  these  cases,  after  the  injury  they  are  unable 
to  return  to  their  vocation  with  the  Government,  and  in  securing  employment 
in  other  lines,  are  compelled  to  work  very  much  longer  hours.  There  being  no 
set  standard  of  uniformity  accepted  as  a  working  day.  working  week,  or 
working  month,  the  Commission  felt  that  in  order  to  deal  justly  with  the 
injured  employee  a  unit  would  have  to  be  found  that  could  be  universally 
applied  in  determining  the  wnge-earning  capacity  of  Injured  employees.  For 
that  reason  it  was  decided  that  the  earning  capacity  would  be  more  easily 
computed  on  the  hour  unit  than  upon  the  unit  of  the  day,  week,  or  month, 
which  varies  so  greatly  every  time  the  employee  might  be  compelled  to  change 
his  line  of  employment. 

So,  on  November  23,  1918,  In  the  case  of  Nicolo  Ciattel,  the  Commission 
rendered  a  decision  to  the  effect  that  partial  disability  cases  should  be  com- 
pnt«^  on  an  hourly  basis.  The  dlshursing  officer  has  questioned  this  method 
of  payment,  and  as  a  result  a  number  of  cases  are  being  held  up  by  the 
Commission  awaiting  your  decision. 

In  the  case  of  Walter  Richmond,  at  the  time  of  injury,  January  23,  1920, 
he  was  employed  as  a  skilled  laborer  at  $4.ri0  a  day  for  an  8- hour  day,  or 
.56i  an  hour.  The  claimant  recovered  from  total  disability  and  received  em- 
ployment March  1,  1021,  as  a  watchman.  The  record  shows  that  this  man  has 
been  working  7  days  a  week,  12  hours  a  day,  for  which  he  receives  $20  a  week. 
According  to  the  Commission's  decision  as  to  the  method  of  computing  these 
caacB^  his  present  wage  was  reduced  to  an  8-hour  day  which  gives  him  $1,904 
per  diem  or  .238  per  hour.  As  he  was  earning  $4.50  for  an  8-hour  day  or  $185 
a  moYitb,  and  as  his  present  capacity  for  an  8-hour  day  is  $57.12  per  month* 
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he  has  he^n  compensated  at  two- thirds  of  the  difference  which  is  $1.78  a  day, 
or  $ol.92  a  month. 

Tht-  <»ther  cjise.  that  of  William  J.  Wood,  employed  as  a  laborer  in  the  Quar- 
termaster Corps,  Hoboken,  New  Jersey,  at  the  time  of  injury,  January  8,  1919, 
this  man  worked  8  hours  per  diem,  6  days  per  week,  for  which  he  was  receiving 
$8.20  per  diem  or  .40  per  hour.  The  injury  he  suffered  was  a  comminuted 
fracture  of  right  tibia  and  fibula,  resulting  in  permanent  partial  disability. 
On  September  1,  1920,  the  attending  physician  certified  that  this  claimant  was 
able  to  perform  light  work,  and  on  September  11  he  secured  employment  as  a 
cook  on  a  tug.  The  record  shows  that  he  works  11  hours  a  day  for  which  he 
receives  $4.30  a  day  or  .39tV  per  hour.  His  present  wage  was  reduced  to 
an  8-hour  day  or  $3.18  for  the  purpose  of  computing  his  compensation.  As  he 
was  earning  $3.20  for  an  8-hour  day  at  the  time  of  the  injury  or  $96  a  month, 
and  his  present  earning  capacity  for  an  8-hour  day  is  $93.90  a  month,  be  has 
been  compensated  at  two-thirds  of  the  difference,  or  $1.40  per  month. 

The  question  involved  is :  Has  this  Commission  the  authority  to  compute  an 
injured  claimant's  wage-earning  capacity  upon  an  hourly  basis,  and  say  that 
where  a  man  was  able  to  earn  a  set  sum  per  hour  previous  to  the  Injury,  and 
has  earned  less  per  hour  since  the  injury,  the  Commission  may  compensate  him 
for  the  loss? 

For  our  authority  in  making  this  decision  we  would  call  your  attention  to 
section  32  of  the  act  which  says  that  "  The  Commission  is  authorized  to  make 
necessary  rules  and  regulations  for  the  enforcement  of  this  act,  and  shall 
decide  all  questions  arising  under  this  act." 

The  decision  of  these  specific  cases  and  determination  of  matters 
of  fact  involved  in  their  decision  is  a  function  and  duty  imposed 
by  law  upon  your  commission.  It  is  proper,  however,  for  the 
Comptroller  General  upon  your  submission  to  render  his  decision 
on  the  general  question  of  law  raised  by  the  cases  and  determine 
generally  whether  compensation  which  has  been  computed  in  the 
manner  outlined  in  your  submission  is  a  lawful  charge  against  the 
compensation  appropriation. 

The  express  provision  of  the  statute  makes  the  difference  between 
monthly  pay  and  the  monthly  earning  capacity  the  measure  for 
determining  the  rate  of  compensation  for  partial  disability.  No 
other  unit  of  time  than  the  month  is  recognized  by  the  statute,  and 
I  find  no  authority  of  law  for  computing  a  monthly  earning  capacity 
upon  an  hourly  basis  or  upon  the  basis  of  an  8-hour  day.  A 
man's  monthly  earning  capacity  is  the  amount  he  is  capable  of 
earning  in  a  month,  regardless  of  the  number  of  days  he  works  each 
month  or  the  number  of  hours  he  works  each  day. 

The  language  of  the  statute  is  plain  and  does  not  warrant  a  resort 
to  equitable  construction  for  the  purpose  of  establishing  an  hourly 
or  daily  earning  capacity  for  comparison  with  the  hourly  or  daily 

rate  of  pay. 

I  find  no  authority  of  law  for  adjusting  partial  disability  com- 
pensation upon  any  other  basis  than  the  authorized  percentage  of 
the  difference  between  the  total  pay  per  month  which  the  employee 
was  receiving  and  the  earning  capacity  per  month  under  the  partial 
disability. 
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PAY  OF  ENLISTED  MEN  OF  THE  ARMY  DETAILED  TO  ROAD  WORK. 

In  order  to  be  entitled  to  the  benefits  of  the  act  of  February  28,  1919,  40 
Stat.,  1202,  equalizing  the  pay  of  officers  and  enlisted  men  of  the  Army 
detailed  to  road  work  during  the  World  War  to  conform  to  the  compensa- 
tion paid  to  civilian  employees  in  the  same  or  like  employment,  it  was  not 
necessarily  essential  that  an  enlisted  man  actually  work  with  a  pick  and 
shovel,  but  time  spent  in  other  kinds  of  labor,  such  as  driving  a  truck  and 
loading  cement,  which  was  paid  for  at  the  same  rate  by  the  civilian  con- 
tractors, may  be  included. 

In  the  absence  of  any  detailed  records  of  the  various  classes  of  road  work  to 
which  the  personnel  of  the  Army  were  detailed  during  the  World  War,  the 
period  they  were  engaged  on  road  work  for  which  they  were  entitled  to 
the  same  pay  given  civilian  employees  in  the  same  or  like  employment, 
under  provisions  of  the  act  of  February  28,  1919,  40  Stat,  1202,  must  be 
determined  by  deducting  from  the  period  they  were  present  with  their 
organization  whUe  engaged  on  road  work  the  number  of  days  it  is  now 
known  they  were  not  engaged  on  such  work,  including  in  such  deductions 
Sundays  and  holidays,  fatigue  and  kitchen-police  duty,  rainy  days,  and 
furlough.  From  the  total  civilian  pay  for  the  remaining  days  must  also 
be  deducted  the  man*s  pay  as  a  soldier  for  the  same  period. 

Decision  by  ComptroUer  General  McCarl*  July  22,  1921: 

Soscoe  C.  Buckner  applied  February  11, 1921,  for  revision  of  the 

action  of  the  Auditor  for  the  State  and  Other  Departments  in  disal- 
lowing by  settlement,  certificate  No.  22277,  dated  June  21,  1920,  his 

claim  for  $1,164.72,  under  section  9  of  the  act  of  February  28,  1919, 

40  Stat.,  1202,  the  alleged  difference  between  tin  amount  paid  him 

as  a  private,  653d  Company,  Motor  Transport  Corps,  U.  S.  Army, 

and  the  wages  paid  civilian  employees  rendering  the  same,  or  like, 

services  as  himself  while  the  company  was  detailed  for  work  on  the 

Alexandria-Camp  Humphreys  (Va.),  rural  post  road,  August  25, 

1918,  to  February  25,  1919.    Claimant  alleges  he  is  entitled  to  this 

difference  in  pay  because  he  worked  with  pick  and  shovel  grading 

the  road  except  for  a  period  of  two  weeks  when  he  was  driving  a 

truck  and  loading  cement. 

From  data  gleaned  from  the  records  and  from  information  de- 
veloped by  this  office  it  appears  that  the  claimant  actually  performed 
road  work  as  alleged  and  as  distinguished  from  performance  of  the 
military  duty  of  his  grade,  so  that  the  questions  at  issue  are  the 
determination  of  the  definite  number  of  days  he  was  so  employed 
and  the  amount  of  extra  pay  he  should  be  allowed  therefor.  While 
the  records  do  not  show  that  his  work  on  the  road  included  driving  a 
truck  and  loading  cement,  yet  this  point  may  be  conceded,  as  it  does 
not  affect  the  amount  of  time  allowable,  and  as  both  kinds  of  labor 
were  paid  for  at  the  same  rate  by  the  civilian  contractors  who  con- 
structed the  road. 

The  act  provides : 

♦  ♦  •.  That  when  any  officer  or  enlisted  man  In  the  Army,  the  Navy,  or 
the  Marine  Corps  shall  have  been  or  may  be  in  the  future  detailed  for  labor 
in  the  building  of  roads  or  other  highway  construction  or  repair  work  (other 
than  roads  within  the  limits  of  cantonments  or  military  reservations  in  the 
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Several  States),  during  the  existing  war,  the  pay  of  such  officer  or  enlisted 
man  shall  be  equalized  to  conform  to  the  compensation  paid  to  civilian  em- 
ployees in  the  same  or  like  employment  and  the  amount  found  to  be  due  sucb 
officers,  soldiers,  sailors,  and  marines,  less  the  amount  of  his  pay  as  such 
officer,  soldier,  sailor,  or  marine,  shall  be  paid  to  him  from  the  ld20  appropria- 
tion herein  allotted  to  the  States  wherein  such  highway  construction  or  re- 
pair work  was  or  will  be  performed. 

The  auditor  in  his  letter  of  disallowance  states  that  he  disallowed 
the  claim  not  because  he  believed  that  no  extra  compensation  waa 
due  the  claimant  for  work  done  on  the  road  but  because  he  (the 
auditor)  was  unable  to  determine  from  the  facts  before  him  the 
amount  of  such  compensation.  This  was  due  to  the  fact  that  the 
act  was  made  retroactive,  and  while  the  usual  military  records  ap- 
pear to  have  been  kept  by  this  unit,  yet  prior  to  the  approval  of  the 
act  no  pretense  was  made  by  it,  or  by  the  War  DeparUnent,  of  keep- 
ing a  detailed  record  of  the  various  classes  of  road  work  to  which 
the  members  of  this  or  similar  units  were  assigned  nor  of  the  time 
they  were  employed  thereon.  The  absence  of  such  records  necessarily 
requires  that  the  time  of  the  claimant  be  determined  by  deducting^ 
from  the  period  he  was  present  with  his  organization,  while  it  was 
detailed  on  road  work,  the  number  of  days  it  is  now  known  he  was 
not  engaged  on  such  work. 

The  claimant  originally  asked  extra  pay  for  work  aggregating^ 
291i  days  of  eight  hours  each  at  $6  per  day  during  the  period  August 
15,  1918,  to  March  15,  1919,  but  later  acknowledged  that  this  was 
merely  an  estimate  on  his  part  and  changed  the  period  to  read  Au- 
gust 25, 1918,  to  February  25,  1919,  which  is  in  accordance  with  the 
records.  It  has  been  found  upon  investigation  that  from  the  185 
calendar  days  contained  in  the  latter  period  must  be  deducted  59^ 
days  on  account  of  Sundays  and  holidays,  fatigue  and  kitchen-police 
duty,  rainy  days,  and  furlough,  leaving  125^  working  days,  for  which 
pay  is  allowable  on  the  basis  of  an  eight-hour  day,  since  the  records 
show  that  the  claimant  did  not  average  more  than  eight  hours  per 
day  "  straight  time." 

There  must  ako  be  deducted  claimant's  monthly  pay  as  a  soldier  for 
the  days  he  actually  worked  on  the  road,  it  being  assumed  that  on  the 
days  he  did  not  do  road  work  he  was  engaged  in  the  performance  of 
his  normal  duties  as  a  private  of  the  military  organization  to  which 
he  belonged. 

Inquiry  has  shown  that  the  contractors'  rate  of  pay  for  civilian 

labor  on  the  road  was  40  cents  per  hour  to  November  13,  1918,  and 

45  cents  per  hour  after  that  date.    The  amount,  therefore,  properly 

due  the  claimant  is  as  follows : 

nei  days  at  $3.20  per  S-hour  day $180.  SO 

09  days  at  $8.60  per  8-hour  day 248.  40 

Total  ciyilian  pay . ^    429. 2fk 
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DEDI7CnON0. 

Soldier's  pay,  4  21/30  months,  at  $30  per  month ^  $122. 50 


Net  amount  due  claimant 306.70 

The  action  of  the  auditor  upon  revision  is  reversed  and  a  certifi- 
cate of  differences  will  issue  for  the  amount  found  due  the  claimant. 
In  this  connection  see  27  Comp.  Dec,  637. 

Any  decision  of  the  accounting  officers  contrary  to  the  views  ex- 
pressed herein  is  overruled. 


WAR  RISK  DISABILITY  COMPENSATION. 

The  degree  of  disability  of  a  beneficiary  of  the  Bureau  of  War  Risk  Insurance 
and  the  permanency  of  a  condition  of  total  disability  of  any  such  beneficiary 
are  matters  of  fact  and  medical  opinion  to  be  determined  by  the  bureau 
and  not  by  the  General  Accounting  Office.  A  regulation  of  the  bureau  which 
undertakes  to  establish  conclusively  by  lapse  of  time  alone  and  without 
regard  to  the  actual  facts  a  condition  of  total  permanent  disability  which 
may  not  in  fact  exist  is  without  authority  of  law  and  is  not  In  Itself  aufl!!- 
dent  to  support  payment  of  compensation  or  Insurance  in  accordance  with 
Its  arbitrary  rule,  and  can  not  be  approved  by  the  Comptroller  General. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  July  25, 1921: 

I  have  your  letter  addressed  to  the  Comptroller  of  the  Treasury, 
June  15,  1921,  requesting  decision  as  to  the  legality  of  a  proposed 
regulation  of  the  Bureau  of  War  Risk  Insurance  to  be  designated  as 
Regulation  No.  57-A.  This  regulation  is  an  amendment  of  former 
Begulation  No.  57,  promulgated  by  the  bureau  November  26,  1920, 
and  deals  with  the  effective  date  of  disability  compensation  awards 
other  than  those  for  total  permanent  disability,  and  with  the  pro- 
cedure in  making  total  permanent  disability  awards  for  compensa- 
tion and  insurance  purposes,  and  with  the  rules  for  determining  total 
permanent  disability  and  the  effective  date  thereof. 

Section  302  of  the  war  risk  insurance  act  as  amended  by  the  act 
of  December  24,  1919,  41  Stat.,  373,  provides  compensation  at  vary- 
ing monthly  rates  for  disability  which  ''  is  rated  as  total  and  tempo- 
rary "  or  "  is  rated  as  partial  and  temporary ''  or  "  is  rated  as  total 
and  permanent "  or  "  is  rated  as  partial  and  permanent."  The 
amended  section  provides  also  that — 

A  schedule  of  ratings  of  reduction  in  earning  capacity  from  specific  injuries 
or  combinations  of  injuries  of  a  permanent  nature  shall  be  adopted  and  applied 
by  the  bureau. 

The  said  schedule  is  to  be  used  as  a  basis  for  rating  all  disability  for 
compensation  purposes. 

Broadly  speaking,  the  purpose  of  the  proposed  regulation  is  to  fix 
an  arbitrary  rule  of  general  application  for  determining  the  effective 
date  of  a  disability  rating,  either  permanent  or  temporary,  partial 
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or  total,  and  for  determiniBg  and  establishing  the  fact  of  per- 
manency  and  degree  of  disability  without  regard  to  the  facts  of  in- 
dividual cases.  I  find  no  authority  of  law  for  the  establishment  of 
any  such  rule  in  so  far  as  it  relates  to  the  permanency  and  degree 
of  the  disability.  However,  the  only  requirement  of  the  law  for 
payment  of  compensation  is  that  the  disability  shall  be  "  rated  "  at 
the  degree  necessary  to  establish  the  right  to  the  rate  of  compensa- 
tion to  be  paid,  and  section  13  of  the  war  risk  insurance  act  of 
October  6,  1917,  40  Stat.,  399,  authorizes  the  director,  subject  to  the 
general  direction  of  the  Secretary  of  the  Treasury,  to  administer, 
execute,  and  enforce  the  provisions  of  the  act,  and  for  that  purpose  to 
make  rules  and  regulations,  not  inconsistent  with  the  provisions  of 
the  act,  necessary  and  appropriate  to  carry  out  its  purposes;  and 
further  provides  that  he  shall  decide  all  questions  arising  under  the 
act.  Any  general  regulation  of  the  matter,  however,  must  under 
the  terms  of  the  statute  be  not  inconsistent  with  its  provisions,  so 
that  in  my  opinion  any  such  regulation  which  undertakes,  for  in- 
stance, without  specific  authority  of  law,  to  establish  a  general  rule 
for  rating  total  permanent  disability  upon  mere  lapse  of  time  and 
without  regard  to  whether  the  applicant  was  in  fact  totally  and  per- 
manently disabled,  is  contrary  to  law  and  therefore  of  no  effect  as 
a  general  regulation,  and  is  not  in  itself  sufficient  to  support  pay- 
ment of  compensation  in  accordance  with  its  arbitrary  rule. 

Subparagraph  (c)  of  paragraph  IV  of  the  proposed  regulation 
undertakes  to  establish  a  presumption  of  total  permanent  disability 
for  disabled  persons  who  have  been  inmates  of  hospitals  or  asylums 
during  a  continuous  period  of  12  months  or  more,  who  shall  be  found 
to  require  further  hospitalization  for  an  indefinite  period,  or  who 
have  been  rated  as  totally  disabled  and  have  been  unable  for  a  like 
period  to  follow  any  gainful  occupation,  and  are  found  to  be  in  such 
physical  or  mental  condition  as  to  render  them  unable  to  follow  con- 
tinuously any  substantially  gainful  occupation  for  an  indefinite 
period. 

It  seems  clear  that  the  permanency  of  a  condition  of  total  dis- 
ability is  not  dependent  upon  hospitalization  or  upon  the  mere 
existence  of  total  disability  for  any  limited  period  of  time,  but  is 
dependent  upon  the  facts  and  medical  opinion  in  any  given  case. 
It  is  for  the  bureau  to  determine  the  condition  of  total  permanent 
disability ;  not  for  the  General  Accounting  Office.  I  can  not,  however, 
give  my  approval  to  a  regulation  which  conclusively  presupposes  a 
permanent  physical  condition  which  in  fact  may  not  exist. 

As  regards  the  application  of  these  regulations  to  the  payment  of 
insurance  the  situation  is  not  materially  different.  The  insuranoe 
provided  for  by  section  400  of  the  act  of  October  6,  1917,  40  Stat., 
409.  is  payable  only  in  case  of  death  or  ^^  total  permanent  disability,' 
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and  may  not  lawfully  be  paid  for  any  disabled  condition  which  is  not 
in  fact  permanently  total  according  to  the  medical  opinion  and  award 
of  the  bureau.  As  in  the  case  of  compensation  the  director  is  au- 
thorized and  empowered  by  law  to  decide  when  a  condition  of  per- 
manent total  disability  exists.  The  same  legal  restriction  upon  his 
power  to  make  general  regulations  which  applies  to  compensation 
applies  with  equal  force  to'  insurance,  and  I  can  not  approve  a  regu- 
lation which  undertakes  to  establish  conclusively  by  lapse  of  time 
a  condition  of  permanent  disability  which  can  be  determined  to  exist 
only  by  competent  medical  opinion  based  upon  the  facts  of  any 
g;iven  case. 

I  see  no  objection  to  those  parts  of  the  regulation  which  undertake 
to  establish  an  effective  date  for  the  different  ratings  of  disability. 
No  doubt  the  date  upon  which  a  certain  degree  of  disability  com- 
menced is  not,  generally  speaking,  a  matter  of  exact  knowledge,  and 
any  finding  of  such  date  may  be  more  or  less  arbitrary.  But  the 
existence  of  a  condition  of  total  disability  of  any  applicant  for  com- 
pensation or  insurance  and  the  temporary  or  permanent  character 
of  the  disability  is  a  matter  which  I  think  can  not  properly  and  law- 
fully be  determined  by  general  regulation.  However,  as  herein- 
before stated,  the  duty  and  responsibility  of  determining  these  con- 
ditions rests  upon  the  director. 


EMPLOYMENT  UNDER  LUMP-SUM  APPROPRIATIONS. 

The  provisions  of  section  7  of  the  act  of  October  6,  1917,  40  Stat,  883,  pro- 
hibitlDg  transfer  of  employees  from  one  department  of  the  Government  to 
another  at  an  increased  rate  of  compensation  within  one  year  under  a 
lump-sum  appropriation,  is  applicable  to  transfers  from  the  General  Ac- 
counting Office,  created  by  the  act  of  June  10,  1921,  42  Stat,  23,  to  the 
Treasury  Department 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  July  25,  1921: 
I  have  your  letter  of  July  16,  1921,  requesting  decision  whether 
the  transfer  is  permissible  under  the  act  of  October  6, 1917,  40  Stat., 
383,  of  Frederic  A.  Shumaker,  clerk  in  the  General  Accounting  Office 
at  $1,600  per  annum  to  clerk  at  $1,800  per  annum  in  the  Bureau  of 
War  Eisk  Insurance. 

There  are  two  provisions  in  the  act  of  October  6,  1917,  concerning 
the  transfer  of  employees,  one — section  6^imposing  a  restriction 
that  no  such  transfer  shall  be  made  until  after  a  service  of  three 
years  in  the  department  or  establishment  from  which  transferred 
and  the  other — ^section  7 — that  a  transfer  shall  not  be  made  at  an 
increased  rate  of  compensation  within  one  year  under  a  lump-sum 
appropriation. 

The  act  of  June  10, 1921,  42  Stat,  23,  establishing  the  General  Ac- 
counting Office,  provides  in  section  317  that  the  prohibition  upon 
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transfer  of  employees  until  after  service  of  three  years  shall  not 
apply  during  the  fiscal  year  1922  to  the  transfer  of  employees  to  the 
General  Accounting  Office,  It  would  appear  that  the  specific  removal 
of  this  restriction  was  because  the  restrictions  of  the  act  of  1917  were 
considered  as  otherwise  applicable  and  as  the  removal  of  the  re- 
striction goes  only  to  transfers  into  the  office  there  must  be  con- 
sidered as  remaining  the  restriction  upon  transfers  therefrom.  Like- 
wise the  clause  as  to  the  increase  of  compensation,  there  being  no 
specific  authority  to  transfer  from  the  General  Accounting  Office  at 
an  increased  compensation  under  a  lump-sum  appropriation,  the  re- 
strictions of  the  act  of  1917,  must  be  considered  applicable  in  this 
case. 

I  may  say  that  as  to  the  question  of  transfer  within  the  period  of 
three  years  it  is  not  strictly  a  question  for  the  consideration  of  this 
office  but  more  for  enforcement  in  connection  with  approval  by  the 
Civil  Service  Commission.  There  may  be  reason  why  such  restric- 
tions should  not  be  considered  applicable,  particularly  where  the 
transfer  involved  is  in  the  Treasury  Department,  the  General  Ac- 
counting Office  having  been  in  the  past  a  part  of  that  department  and 
the  question  of  service  rendered  at  this  time  could  properly  be  con- 
sidered a  matter  relating  to  that  department  rather  than  here.  How- 
ever this  may  be,  I  am  constrained  to  think  that  the  restriction  upon 
the  increase  of  compensation  must  be  applied  and  that  therefore  the 
transfer  of  the  employee  at  an  increased  compensation  would  not  be 
authorized. 


BAILMENTS— PROPERTY  LEFT  ON  TRIAL. 

Where  articles  of  office  equipment  are  left  with  a  Government  office  on  trial 
under  an  agreement  that  the  Government  will  not  be  Uable  for  loss  or 
damage,  and  upon  removal  It  Is  found  that  some  of  the  articles  are  miss- 
ing and  others  damaged,  no  payment  for  such  loss  or  damage  Is  authorized. 

Decision  by  Comptroller  General  McCarl,  July  26,  1921: 

Line-a-Time  Manufacturing  Co.  (Inc.),  Rochester,  N.  Y.,  applied 
June  13,  1921,  for  a  revision  of  the  action  of  the  Auditor  for  the 
War  Department  in  disallowing  by  settlement  No.  783775,  dated 
May  20,  1921,  its  claim  for  $157.65  for  loss  of  and  repairing  Line- 
a-Time  machines  which  it  had  on  trial  at  quartermaster's  offices 
located  in  the  Candler  warehouses,  Atlanta,  Ga.,  stated  in  its  bill 
dated  October  20, 1920,  as  follows : 

January  15,  1920,  our  representative,  Mr,  J.  S.  Blotzer,  mode  placement 
of  102  Line-a-Times  at  the  Candler  warehouse,  and  after  eight  months  of 
continuous  use  he  was  forced  to  pull  these  machines.  The  following  Is  dam- 
age to  machines: 

1   Model   12 Lost. 

1  Model  12 Damaged  beyond  repair. 

1  EHliott  Fisher  model  12,  aluminum  backs  broken,  paper  clips,  lever,  enamel 

line  suides  and  springs,  total  damage  to  machines  amounts  to  $157.65. 
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The  auditor's  reasons  for  disallowing  the  claim  are  stated  as 
follows: 

From  the  evidence  on  file  it  appears  that  claimants  desiring  to  advertise 
nnd  promote  tlie  interests  of  their  firm  placed  the  machines  in  the  different 
offices  at  their  own  risk.  The  Government  under  the  circumstances  Is  under 
no  obligation  or  responsibility  for  damages  or  loss  to  said  machines. 

It  appears  that  the  Line-a-Time  machine  is  a  device  for  the  use 
of  stenographers  and  typists  in  transcribing;  that  a  representative 
of  the  manufacturing  company  obtained  permission  to  place  in  the 
said  quartermaster  offices  105  Line-a-Time  machines  for  demonstra- 
tion purposes,  with  the  distinct  understanding  that  under  no  cir- 
cumstances would  the  Government  be  held  responsible  for  any  loss 
or  damage  to  the  machines,  the  company  installing  them  doing  so 
at  its  own  risk  and  for  demonstration  purposes  only,  that  no  pur- 
chase of  them  by  the  said  offices  could  be 'made  without  authority 
from  the  Quartermaster  General's  office,  and  that  in  the  event  a  requi- 
sition was  made  to  cover  the  purchase  of  the  machines  and  it  was  not 
approved,  the  machines  would  be  removed  from  said  offices  by  the 
company  without  making  any  claim ;  that  a  requisition  for  the  pur- 
chase of  the  machines  was  disapproved  by  the  Quartermaster  Gen-. 
eral  for  the  reason  that  similar  machines  were  available  in  excess 
stocks  in  Washington  and  at  the  supply  points  in  the  United  States ; 
and  that  after  the  removal  of  the  machines  by  the  company  it  pre- 
sented its  bill  for  $157.65,  the  claim  in  question,  which  it  alleges 
covers  a  part  of  the  expense  of  repairs  necessary  to  put  its  ma-^ 
chines  in  salable  condition  and  also  the  loss  of  a  "'  machine  or  two 
which  could  not  be  located  when  the  decision  to  reduce  the  force  at 
Atlanta  was  reached." 

Appellant  states  that  had  it  not  been  for  the  reasonable  assurance 
of  those  in  charge  that  the  machines  would  be  purchased  for  said 
offices  it  would  not  have  kept  them  there  six  months,  its  usual  trial 
period  being  only  from  ten  days  to  two  weeks;  that  the  saving  of 
time  to  the  Government  through  the  use  of  these  machines  during 
this  long  period  was  of  a  value  many  times  in  amount  the  sum  it  is 
claiming ;  that  this  loss  to  it  was  brought  about  by  its  desire  to  com- 
ply with  the  wishes  of — 

Mr.  Feagan  and  others  in  charge  of  the  Candler  Warehouse,  who  were 
insistent  that  this  equipment  remain  as  installed,  assuring  our  Mr.  Blotzer 
over  and  over  again  that  the  order  sent  to  Washington  would  be  favorably 
acted  upon, 

and  in  this  connection  submits  copies  of  letters  as  indicated  in  the 
following  copy  of  letter  addressed  to  it  by  "  J.  F.  Feagan,  Principal 
Clerk,  Distribution  Division,"  under  date  of  July  2,  1920,  about  six 
months  after  the  machines  were  installed : 

In  compliance  with  request  of  representative  from  your  office  several  days 
ago,  attached  are  copies  of  letters  of  recommendation  prepared  by  the  stenog- 
raphers and  typists  in  the  Distribution  Division,  Office  of  the  Depot  Officer. 

ThMe  Line-a-Times  have  now  become  a  part  of  this  office,  and  we  sincerely 
hope  the  new  requisition  wlU  be  approved. 
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deferring  to  a  statement  by  the  appellant  in  a  letter  addressed  to 
the  Quartermaster  General  March  15, 1921,  that  it  was  at  the  earnest 
request  of  those  in  charge  of  the  various  departments  the  machines 
were  not  removed,  Maj.  H.  L.  Burns,  Q.  M.  R.  C,  states: 

1.  I  do  not  recall  at  this  time,  any  one  connected  with  the  depot  making  the 
request  referred  to  In  the  cover  letter. 

2.  I  do  recall  however  that  prior  to  the  Installation  of  these  machines  that  it 
was  thoroughly  understood  between  Mr.  Blotzer,  Major  Winterberger  and  myself 
that  the  United  States  was  in  no  way,  directly  or  indirectly,  to  be  responsible  or 
held  for  any  liability  in  connection  with  the  Installation  and  use  of  the  Line-A- 
Time  machines.  Mr.  Blotzer  was  so  persistent  in  his  efforts  to  instaU  these  ma- 
chines that  the  matter  was  referred  to  the  Depot  Quartermaster  for  an  expres- 
sion of  his  opinion.  The  point  being  that  it  was  doubtful  if  the  United  States 
could  receive  services  from  this  company  gratis.  It  was  finally  decided  as  I 
recall  at  this  time  to  authorlsse  Mr.  Blotzer  to  make  the  installation.  On  several 
occasions  In  conference  with  Mr.  Blotzer  the  writer  emphasized  the  responsi- 
bilities of  the  company  in  installing  their  equipment.  The  only  promise  the 
writer  made  Mr.  Blotzer  w^is  that  a  requisition  would  be  forwarded  to  the 
Quartermaster  General  calling  for  the  number  of  machines  found  to  be  neces- 
sary. 

No  evidence  is  shown  that  the  United  States  is  legally  liable  for  the 
damages  clauned.  The  facts  appearing  show  that  the  placement  of 
the  machines  was  a  special  bailment,  the  agreement  between  the 
parties  being  that  under  no  circumstances  would  the  Government  be 
liable  for  loss  or  damages  to  the  machines  during  the  continuance  of 
the  bailment. 

No  charge  of  negligence  is  made,  but  it  may  be  added  that  in  the 
case  of  Hart  v.  United  States^  95  U.  S.,  316,  it  was  held : 

.  ♦  ♦  •  A  government  may  be  a  loser  by  the  negligence  of  Its  officers,  but  it 
never  becomes  bound  to  others  for  the  consequences  of  such  neglect  unless  it  be 
by  express  agreement  to  that  effect 

See  19  Comp.  Dec,  131 ;  18  id.,  252, 316 ;  21  id,,  153 ;  Clark  v.  United 

States,  95  U.  S.,  639. 

The  disallowance  by  the  auditor  is  affirmed. 


TRANSPORTATION  OF  BOOKS  AND  PAPERS  OF  NAVAL  OFFICERS. 

Officers  of  the  Navy  traveling  on  an  actual  expense  basis  outside  the  continental 
limits  of  the  United  States  are  entitled  to.  reimbursement  for  the  necessary 
cost  of  transportation  of  a  rensonable  allowance  of  excess  baggage  consisting 
of  personal  property  in  addition  to  that  which  they  may  carry  in  their 
hands. 

Books  and  retained  papers  of  an  officer  of  the  Navy  traveling  on  an  actual 
expense  basis  outside  the  continental  limits  of  the  United  States  should  be 
classed  as  personal  property  and  transported  at  Government  expense,  if 
within  the  limitation  as  to  weight  and  other  requirements  of  applicable 
Navy  Regulations,  and  the  claim  for  reimbursement  of  transportation  has 
been  approved  by  the  Secretary  of  the  Navy. 

Decision  by  Comptroller  General  McCarl,  July  26,  1921; 

Lieut.  S.  W.  Armstrong  (S.  C),  United  Stntes  Nnvy,  npplicd,  in 
letter  filed  in  the  office  of  the  Comptroller  of  the  Treasury,  June  15, 
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1921,  for  revision  of  the  action  of  the  Auditor  for  the  Navy  Depart- 
ment in  disallowing  by  settlement  No.  192218,  dated  April  6,  1921, 
his  claim  for  reimbursement  of  $18.82,  covering  cost  of  transporta- 
tion of  excess  baggage  under  orders  dated  March  1, 1921. 

Under  orders,  appellant  was  detached  March  1,  1921,  from  duty 
with  United  States  Naval  and  Marine  Corps  Graves  Begistration 
Service,  Paris,  France,  and  proceeded  to  Gravesend,  England,  where, 
on  March  3,  1921,  he  took  passage  on  the  U.  S.  S*  New  Hampshire 
for  the  United  States. 

It  appears  that  the  items  of  excess  baggage  consisted  of  60  per  cent 
**  retained  files  "  and  40  per  cent  **  personal  equipment.''  The  Comp- 
troller of  the  Treasury,  in  passing  upon  the  question  of  reimburse- 
ment for  excess  baggage  on  ^  personal  effects "  of  officers  traveling 
on  an  actual  expense  basis,  held  that  it  would  be  an  unreasonable 
construction  of  the  law  and  the  Navy  regulations  to  hold  that  an 
officer  on  returning  from  a  foreign  station  is  not  entitled  to  reim- 
bursement for  the  necessary  cost  of  transportation  of  a  reasonable 
aUowance  of  baggage  in  addition  to  that  which  he  may  carry  in  his 
hands.  This  holding,  in  which  I  concur,  covers  the  40  per  cent  por- 
tion of  the  claim. 

The  Comptroller  of  the  Treasury  has,  however,  held  that  an  officer 
of  the  Navy  so  traveling  is  not  entitled  to  reimbursement  for  ex- 
penses of  transportation  of  books  and  retained  papers.  25  Comp. 
Dec,  391. 

I  differ  with  the  holding  of  the  Comptroller  of  the  Treasury  in  this 
matter,  and  conclude  that  under  article  4489  (3),  Navy  Begulations, 
1918,  books  and  retained  papers  should  be  classed  as  personal  prop- 
erty,, and  when  a  claim  for  reimbursement  for  cost  of  transportation 
thereof  comes  within  article  4495  (15),  Navy  Regulations,  1918,  and 
is  approved  by  the  Secretary  of  the  Navy  as  prescribed  in  article 
4490  (8),  Navy  Regulations,  1913,  reimbursement  therefor  should  be 
made.    This  rule  will  hereafter  be  followed. 

Accordingly,  the  action  of  the  auditor  is  reversed. 


PAY  FOB  EXERCISING  HIGHER  COMMAND— ARMY  OFFICERS. 

lieuteDant  colonel  of  the  Army  temporarily  detailed  by  order  of  the  com- 
manding general  to  a  regiment  oUier  than  his  own  for  the  purpose  of 
commanding  it,  and  who  is  the  senior  officer  on  duty  therewith,  auto- 
matically exercises  the  higher  command  of  colonel  of  the  regiment  to 
which  detailed  by  reason  of  seniority,  and  any  order  purporting  to  place 
liim  in  command  of  that  regiment  is  unnecessary  and  may  not  be  made 
the  basis  of  a  claim  for  additional  pay  for  exercising  higher  command 
under  the  act  of  April  26,  1898,  30  Stat,  365. 
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Decisioii  by  Comptroller  Creneral  McCarl,  July  27,  1921: 

Charles  J.  Ferris,  major,  U.  S.  A.,  retired,  requested  July  12, 1921, 
reconsideration  of  the  action  of  the  General  Accounting  Office,  War 
Department  Division,  in  disallowing  by  settlement  No.  21331,  dated 
July  7,  1921,  his  claim  for  the  difference  in  pay  between  the  grades 
of  colonel  and  lieutenant  colonel  from  August  27  to  September  23, 
1917,  and  from  September  25,  1917,  to  January  4,  1918,  while  in 
command  of  the  315th  Field  Artillery  as  a  lieutenant  colonel. 

The  record  discloses  that  Maj.  Ferris,  then  a  lieutenant  colonel  in 
the  Emergency  Forces,  was  directed  by  paragraph  73,  Special  Orders, 
No.  195,  War  Department,  dated  August  22,  1917,  to  proceed  to 
Camp  Lee,  Va.,  and  report  upon  arrival  to  the  Commanding  Gen- 
eral, 80th  Division,  for  assignment  to  a  regiment  of  light  artillery. 
Upon  reporting  he  was  assigned  to  the  314th  Field  Artillery.  On 
August  27,  five  days  after  reporting  for  duty,  he  was  placed  in  com- 
mand of  the  315th  Field  Artillery  by  verbal  orders  of  the  Command- 
ing General,  80th  Division,  there  being  no  colonel  or  lieutenant  col-« 
onel  on  duty  with  the  315th  Field  Artillery  at  that  time.  In  Sep- 
tember, 1917,  Lieut  Col.  Hussell  P.  Reeder  was  assigned  to  the  315th 
Field  Artillery,  and  reported  for  duty  with  the  regiment  on  Sep- 
tember 24.  The  next  day  Reeder  was  placed  on  detached  duty  for 
a  three  months'  course  of  instruction,  and  Ferris  was  again  directed 
by  order  of  the  division  commander  to  take  command  and  was 
continued  in  command  until  January  7,  1918,  when  he  was  relieved 
from  the  315th  Field  Artillery,  and  ordered  to  report  to  the  314th 
Field  Artillery  for  duty.  During  the  whole  of  this  period  the  regi- 
ment was  in  training  for  overseas  service  at  Camp  Lee,  Va. 

Inasmuch  as  the  appropriate  grade  for  the  command  of  a  regiment 
is  that  of  colonel,  and  as  he  remained  permanently  assigned  to  the 
Three  hundred  and  fourteenth  Field  Artillery  when  temporarily  de- 
tailed to  the  command  of  the  Three  hundred  and  fifteenth  Field  Ar- 
tillery, claimant  asserts  that  he  is  entitled  to  the  difference  in  pay 
between  the  grades  of  colonel  and  lieutenant  colonel  for  the  period 
August  27  to  September  23  and  from  September  25,  1917,  to  Janu- 
ary 4,  1918. 

It  is  unnecessary  at  this  time  to  decide  whether  the  claimant  exer- 
cised the  higher  command  continuously  for  a  period  of  three  months 
as  required  by  the  act  of  May  26,  1900,  31  Stat.,  211,  and  paragraph 
1267,  Army  Regulations,  1913-1917,  before  the  right  to  the  pay  of 
the  higher  command  accrues  when  all  of  the  other  conditions  preced- 
ent have  been  met,  or  whether  he  was  operating  against  an  enemy 
within  the  meaning  of  the  controlling  statute,  the  act  of  April  26, 
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1898,  80  Stat,  366.  It  has  been  held,  26  Comp.  Dec,  1074,  that  an 
officer  is  not  entitled  to  the  pay  of  the  higher  command  when  per- 
manently transferred  to  an  organization  for  the  purpose  of  command- 
ing it  and  where  he  would  have  commanded  by  virtue  of  seniority 
and  in  accordance  with  paragraph  267,  Army  Regulations,  had  no 
orders  to  take  command  been  issued.  See  also  United  States  v. 
MitcheU,  205  U.  S.,  161 ;  Humphreys  v.  UnUed  States,  88  Ct.  Cls., 
<t89 ;  10  Comp.  Dec.,  389. 

The  same  reasons  which  operate  as  an  inhibition  to  the  allowance 
of  the  pay  of  the  higher  grade  to  an  officer  for  a  conmiand  exercised 
by  reason  of  seniority  when  permanently  transferred  to  an  organiza- 
tion and  is  the  senior  officer  therewith,  also  operates  as  an  inhibition 
when  an  officer  is  temporarily  detailed  to  an  organization  for  the 
purpose  of  commanding  and  is  the  senior  officer  on  duty  therewith. 
In  either  event  the  officer  is  ^'  serving  with  troops  "  and  orders  to 
command,  as  distinguished  from  orders  of  detail,  are  equally  as 
superfluous  and  nonstatutory  in  the  one  case  as  in  the  other.  No 
orders  to  command  when  unnecessary  can  make  a  case  within  the 
statute. 

For  the  reasons  given  a  rehearing  is  denied. 

COMMUTATION   OF   RATIONS— ENLISTED   MEN   OF   THE   MARINE 

CORPS  ON  FURLOUGH. 

AUowances  for  rations  of  enlisted  men  of  the  Marine  Corps  having  been  as- 
similated to  those  of  the  Navy  by  the  act  of  July  11,  1919,  41  Stat.,  154, 
instead  of  the  Army  as  theretofore,  commutation  of  rations  during  period 
of  furlough  OD  and  after  July  11,  1919,  is  not  authorized  for  enlisted  men 
of  the  Marine  Corps,  for  the  reason  that  enlisted  men  of  the  Navy  are  en- 
titled to  conmiutation  of  rations  under  the  act  of  January  80,  1885,  ^ 
Stat,  291,  only  when  attached  to  a  vessel  or  station  and  during  duty. 

Deeiflion  by  Comptroller  General  McCarl,  Jnly  SO,  1921; 

The  Chief  of  the  Navy  Department  Division  has  transmitted  as  a 
request  for  instructions  a  decision  of  the  law  board  assigned  to  the 
division,  upon  the  right  of  Paul  A.  Juneman,  corporal,  United  States 
Marine  Corps,  to  furlough  rations  for  the  period  April  13  to  June  2, 
1920,  involving  the  construction  of  certain  statutes  hereinafter 
mentioned. 

Juneman,  while  serving  at  the  Marine  Barracks,  Santo  Domingo 
City,  D.  B.,  was  given  a  10-day  furlough,  beginning  from  the  date 
of  arrival  in  the  United  States,  which  was  extended  20  days,  or  to 
June  2,  1920.  He  reported  at  Marine  Barracks,  Charleston,  S.  C, 
on  June  1, 1920,  for  transportation  to  Santo  Domingo  City,  D.  B. 

The  question  is  whether  while  on  such  furlough  Juneman  is  en- 
titled to  furlough  rations. 
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Under  the  acts  of  August  29,  1916,  39  Stat,  613,  and  March  4, 
1917,  39  Stat.,  1189,  the  ration  allowance  of  enlisted  men  of  the 
Marine  Corps  on  shore  duty  was  assimilated  to  the  ration  allowance 
of  enlisted  men  of  the  Army.  By  reason  of  that  assimilation  an  en- 
listed man  of  the  Marine  Corps  was  entitled  to  a  commuted  ratton 
while  on  furlough. 

In  the  appropriation  "  Provisions,  Marine  Corps,"  act  of  July  11, 
1919, 41  Stat.,  154,  there  is  the  following  proviso: 

That  hereafter,  except  when  detached  by  the  President  of  the  United  States 
for  duty  with  the  Army,  enlisted  men  of  the  Marine  Coi-ps  shall  be  entitled 
to  the  same. allowance  for  rations  as  are  enlisted  men  of  the  Navy,  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  Secretary  of  the  Navy. 

That  act  supersedes  the  1917  act,  and  under  its  provisions  enlisted 
men  of  the  Marine  Corps,  except  when  serving  with  the  Army,  are 
entitled  only  to  such  commutation  of  rations  as  are  enlisted  men  of 
the  Navy  in  like  circumstances. 

The  only  authority  of  law  for  a  commuted  allowance  to  enlisted 
men  of  the  Navy  is  found  in  the  act  of  January  30,  1885,  23  Stat., 
291,  which  provides  that: 

•  •  •  All  enlisted  m^  and  boys  in  the  Navy,  attached  to  any  United 
States  vessel  or  station  and  doing  duty  thereon,  *  •  ♦  shall  be  allowed  a 
ration  or  commutation  thereof  in  money,  under  such  limitations  and  regula- 
tions as  the  Secretary  of  the  Navy  may  prescribe. 

That  provision  does  not  authorize  a  commuted  ration  allowance 
to  enlisted  men  of  the  Navy  when  not  "  doing  duty,"  that  is,  when 
on  leave  or  furlough.  Accordingly,  the  Secretary  of  the  Navy  has 
instructed  supply  officers  in  all  cases  when  men  are  absent  from  their 
ship  or  station  with  or  without  leave  to  stop  commutation  of  rations 
during  such  absence.    See  Article  4552,  Naval  Instructions. 

Therefore  Corpl.  Juneman  is  not  entitled  to  furlough  ration  dur- 
ing any  period  of  the  furlough  in  question. 

The  decision  submitted  is  to  this  effect  and  is  approved. 

Instead  of  submitting  the  matter  as  a  request  for  instruction,  I 
think  the  better  ^orm,  where  it  is  necessary  to  submit  a  matter  to  me 
for  approval  on  a  legal  question,  should  be  a  memorandum  of  de- 
cision prepared  by  the  law  clerk  or  law  board  assigned  to  the  auditing 
division  and  transmitted  to  me  by  the  chief  of  the  division.  A  simple 
statement  of  the  question  which  has  arisen  in  connection  with  the 
facts  and  the  conclusions  of  the  law  clerk  or  law  board  thereon, 
showing  also  the  auditing  section  wherein  the  matter  is  pending, 
would  appear  sufficient. 
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COMMUTATION  OF  QUARTERS  FOR  DEPENDENTS— ARMY 

OFFICERS. 

The  fact  that  public  quarters  assig:ned  to  an  Army  officer  at  an  Army  supply 
base  are  2  miles  outside  the  corporate  limits  of  the  city  in  which  his 
dependents  reside  can  not  be  held  to  have  rendered  quarters  in  kind  for 
his  dependents  unavailable,  a  condition  precedent  to  the  payment  of  com- 
mutation in  lien  thereof  under  the  act  of  April  16,  1918.  40  Rtnt.  530,  but 
the  refusal  of  the  officer  or  his  dependents  to  occupy  the  public  quarters 
must  be  talcen  to  have  been  for  personal  reasons  only,  thereby  precluding 
paym«it  of  commutation. 

Comptroner  General  McCarl  to  Maj.  Eugene  Coffin,  United  States  Army, 
August  1,  1921: 

By  reference,  I  have  your  letter  dated  July  18,  1921,  with  accom- 
panying papers  wherein  decision  is  requested  as  to  whether  you  are 
authorized  to  make  payment  to  Austin  M.  Pardee,  major,  Twelfth 
Infantry,  for  commutation  of  quarters,  heat,  and  light  for  his  wife 
and  dependent  children  during  the  period  December  15,  1920,  to 
January  22, 1921,  and  for  which  a  voucher  has  been  presented  to  you. 

It  appears  that  the  Army  supply  base  is  not  within  the  corporate 
limits  of  the  city  of  Norfolk ;  that  troops  on  duty  thereat  are  quar- 
tered in  cantonment  buildings  situated  approximately  2  miles  from 
the  corporate  limits;  that  quarters  in  kind  on  the  cantonment 
grounds,  and  which  another  oflScer  has  recently  vacated,  were  avail- 
able for  Maj.  Pardee's  dependents,  but  he  alleged  that  the  quarters 
were  unsuitable  and  maintained  an  abode  for  them  within  the  cor- 
porate limits  of  Norfolk.  It  further  appears  that  The  Adjutant 
General,  December  27,  1920,  stated  that  duty  at  the  Norfolk  Army 
supply  base  was  not  considered  as  duty  in  the  field  and,  since 
quarters  in  kind  were  available  thereat,  Maj.  Pardee  was  not  entitled 
to  commutation  in  lieu  thereof.  Subsequently,  June  14,  1921, 
The  Adjutant  General  approved  an  opinion  rendered  by  the 
Judge  Advocate  General  to  the  effect  that  duty  at  Norfolk  Army 
supply  base  was  duty  in  the  field  and  if  Government  quarters  were 
not  available  for  Maj.  Pardee's  dependents  at  the  place  where  he 
maintained  an  abode  for  them,  that  is,  within  the  corporate  limits 
of  the  city  of  Norfolk,  commutation  in  lieu  thereof  should  be  paid. 

Whether  a  particular  duty  is  duty  in  the  field  within  the  meaning 
of  the  act  of  April  16, 1918,  40  Stat.,  630,  is  a  military  question  for 
the  Secretary  of  War  to  decide.  25  Comp.  Dec,  340.  It  is  im- 
material so  far  as  the  right  of  Maj.  Pardee  to  commutation  of 
quarters,  heat,  and  light  for  his  dependents  is  concerned,  whether 
he  was  on  duty  at  a  permanent  post  or  on  duty  in  the  field  during 
the  period  in  question  and  when  he  maintained  a  place  of  abode  for 
them  at,  or  in  the  vicinity  of,  his  place  of  duty.  In  either  event 
quarters  in  kind  were  available  and  when  they  are  rejected  for  per- 
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sonal  reasons,  commutation  in  lieu  thereof  does  not  accrue.  24  Comp. 
Dec,  388.  The  fact  that  the  corporate  limits  of  the  city  of  Norfolk 
and  a  distance  of  2  miles  intervened  between  the  Oovemment 
quarters  and  the  house  in  which  the  dependents  resided,  can  not 
be  held  to  have  rendered  quarters  in  kind  imavailable,  a'  condition 
precedent  to  the  payment  of  commutation  in  lieu  thereof. 
Payment  of  the  voucher  is  unauthorized. 


SUSPENSION  OF  EMPLOYEES. 

Ratification  of  the  action  of  a  subordinate  officer  of  the  Oovernment  in  suspend- 
ing an  employee  witliout  pay  relates  back  to  the  time  of  suspension,  pro- 
vided the  superior  officer  has  authority  to  perform  the  act  ratified. 

Where  a  field  employee  of  the  Government  has  been  suspended  without  pay 
by  the  field  officer  in  charge,  the  suspension  has  been  ratified  by  the  ap- 
pointing power  pending  investigation  of  charges,  and  the  charges  are  sus- 
tained and  culminate  in  dismissal,  the  employee  is  not  entitled  to  pay  from 
the  date  of  original  suspension  by  the  field  officer. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  August  2, 
1921: 

I  have  your  letter  of  the  19th  instant  requesting  a  decision  as 
follows : 

1.  Whether  the  department  can  ratify  or  approve  the  action  of  an  officer 
in  the  field,  on  a  date  subsequent  to  that  action,  in  suspending  from  the  service, 
an  employee  holding  a  classified  position,  to  which  appointed  by  the  Secretary 
of  the  Treasury,  authority  to  make  such  suspension  not  having  been  delegated 
by  the  Secretary  to  the  field  officer? 

2.  Whether  such  employee  is  entitled  to  salary  withheld  from  the  date  of 
his  suspension  by  the  field  officer  to  the  date  the  Secretary  approved  such 
action  or  to  the  date  of  receipt  by  the  suspended  employee  of  notice  of  suspen- 
sion by  the  head  of  the  department? 

The  power  of  the  head  of  a  department  to  suspend  employees  with- 
out pay  is  too  well  settled  to  require  more  than  a  mere  citation  of  au- 
thority. United  States  v,  Mwrray^  100  U.  S.,  536;  "Works  Lelman. 
V.  United  States,  37  Ct.  Cls.,  128 ;  WeHz  r.  United  States,  40  Ct.  Cls,, 
367;  StaUngs  v.  United  States,  41  Ct.  Cls.,  61;  11  Comp.  Dec.,  660; 
20irf.,  605;21irf.,478. 

A  subordinate  has  no  power  to  suspend  without  pay  an  employee 
whose  appointment  is  not  vested  in  him  unless  his  action  is  approved 
or  ratified  by  competent  authority.  12  Comp.  Dec.,  663-657.  Where 
a  subordinate  officer  suspends  an  employee  without  pay,  without  au- 
thority from  the  superior  who  made  the  appointment,  and  reports  his 
action  to  the  superior  and  the  superior  then  ratifies  the  suspension^ 
the  ratification  operates  on  the  suspension  so  ratified  in  the  same 
way  as  though  the  authority  of  the  subordinate  to  make  the  suspen- 
sion originally  existed.  Of  course,  the  ratification  can  only  be  made 
when  the  officer  ratifying  has  power  to  perform  the  act  ratified.    VoL 
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7,  Words  and  Phrases,  6927,  citing  Norton  v.  Shelby  County^  118 
n.  S.,  425,  and  id.j  5929,  citing  Shuenfeldt  y.  Jisnkermarm^  20  Fed. 
Kep.,  367. 

In  answer,  therefore,  to  your  first  question  you  are  advised  that 
your  ratification  of  the  action  of  subordinate  officers  in  suspending 
an  employee  relates  back  to  the  time  of  suspension,  you  having  the 
right  to  perform  the  act  ratified. 

In  answer  to  your  second  question  you  are  advised  that  where  a 
field  employee  has  been  suspended  without  pay  by  the  field  officer 
in  charge,  the  suspension  has  been  ratified  by  the  appointing  power 
pending  investigation  of  charges,  and  the  charges  are  sustained  and 
culminate  in  dismissal,  the  employee  is  not  entitled  to  pay  from  the 
date  of  original  suspension  by  the  field  officer.  12  Comp.  Dec.,  663 ; 
17  id.,  832;  9  id.,  666;  RuggleB  v.  United  States,  46  Ct.  Cls.,  86,  88; 
LeOman  v.  United  States,  37  Ct.  Cls.,  128. 


STREET  CAR  FARE. 

Street  car  feote  when  an  expense  Incident  to  subsistence  as  distinguished  from 
transportation  shall  be  charged  against  the  maximum  subsistence  allow- 
ance of  officers  or  employees  traveUng  on  an  actual  expense  basis. 

Dedsion  by  Comptroller  General  McCail,  August  2,  1921: 

The  Secretary  of  the  Treasury  applied  to  the  Comptroller  of  the 
Treasury  on  June  30,  1921,  for  revision  of  the  action  of  the  Auditor 
for  the  Treasury  Department  in  disallowing,  by  settlement  No.  12179, 
dated  June  30,  1921,  certain  items  in  an  account  of  J.  L.  Summers, 
disbursing  clerk  of  the  Treasury  Department,  amounting  to  $8.26. 
These  items  represent  payments  made  by  the  disbursing  clerk  to 
Treasury  Department  employees,  who  were  in  a  travel  status  and 
entitled  to  reimbursement  of  their  actual  traveling  expenses,  includ- 
ing actual  expense  of  subsistence,  in  reimbursement  of  expense  of  car 
fare  incurred  by  them  in  going  daily  from  their  hotel  in  New  York 
to  the  subtreasury  in  that  city,  where  they  were  temporarily  em- 
ployed, and  in  returning  to  the  hotel  after  the  day's  work  was  done. 
It  is  well  settled  that  all  necessary  car  fare  of  official  travelers  who 
are  on  an  allowance  of  actual  expense  of  subsistence  from  and  to  a 
hotel  or  boarding  house  is  a  proper  charge  against  the  United  States, 
although  travelers  on  a  per  diem  allowance  in  lieu  of  subsistence  are 
not  entitled  to  reimbursement  of  such  car  fare.  23  Comp.  Dec, 
440;  24  id.,  87;  25  id,,  703;  26  id.,  341.  The  disallowance  in  this 
case  raises  the  question  whether  such  car  fare  shall  be  included  in 
and  charged  against  the  maximum  limit  of  $5  per  day  for  actual 
expense  of  subsistence  which  has  been  fixed  by  statute. 
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Such  car  fare  is  not  in  itself  an  item  of  subsistence  but  it  is 
an  expense  incident  to  subsistence.  It  stands  upon  the  same 
footing  in  this  respect  as  tips  to  waiters,  etc.,  which  have  here- 
tofore been  treated  as  items  chargeable  to  the  maximum  subsist- 
ence allowances  The  maximum  should  be  applied  to,  and  made 
to  cover  all  expenses  of  the  traveler  which  are  incidental  to 
subsistence  as  distinguished  from  transportation,  which  is  the  other 
main  division  of  traveling  expenses.  Car  fare  of  this  character 
being  an  incident  to  subsistence  and  not  to  transportation  should 
be  charged  against  the  maximum  subsistence  allowance. 

In  each  of  the  cases  covered  by  this  appeal  the  traveler  had  been 
reimbursed  actual  expense  of  subsistence  each  day  to  the  full  daily 
maximum  of  $5,  exclusive  of  this  car  fare,  and  therefore  was  not 
entitled  to  any  further  reimbursement  on  account  of  subsistence. 
Payment  to  them  of  the  car  fare  was  erroneous  and  the  auditor's  dis- 
allowance of  such  payments  must  be  affirmed. 


REWARD  FOR  APPREHENSION  AND  DELIVERY  OF  DESERTERS 

FROM  ARMY. 

In  order  to  earn  the  reward  of  $50  for  apprehension  and  delivery  of  deserters 
from  military  service,  authorized  for  civil  officers  and  citizens  by  the  act  of 
July  9,  1918,  40  Stat.,  858,  and  Army  Regulations  Issued  pursuant  thereto, 
it  is  not  enough  that  the  civilian  merely  furnish  information  to  the  military 
authorities  leading  to  the  apprehension  and  arrest  of  the  deserter  and 
accompany  the  soldiers  detailed  to  make  the  arrest,  but  there  must  be 
actual  delivery  by  the  civilian  to  an  officer  of  the  Army  at  the  most  con- 
venient post  or  recruiting  station  unless  that  requirement  be  waived  by 
competent  authority. 

Decision  by  Comptroller  General  McCarl,  August  3,  1921. 

Miner  E.  Pike  applied  July  8,  1921,  for  revision  of  the  action  of 
the  Auditor  for  the  War  Department  in  settlement  No.  105003  of 
March  23, 1921,  in  allowing  the  sum  of  $1.90  only,  in  full  settlement 
of  his  claim  for  services  rendered  in  connection  with  the  appre- 
hension and  arrest  of  George  J.  Kraft,  a  deserter  from  the  United 
States  Army.  The  settlement  covered  expenses  only  and  shows  no 
specific  action  by  the  auditor  upon  the  right,  if  any,  to  a  reward. 
The  auditor  subsequently  advised  claimant,  June  1,  1921,  that  it 
was  assumed  expenses  only  were  claimed  and  not  a  reward.  The 
matter  could  be  sent  to  the  auditing  division  for  proper  settlement, 
but  in  view  of  the  legal  question  involved  it  may  be  disposed  of  in 
this  presentation. 

From  the  facts  as  evidenced  by  the  papers  in  the  case  it  appears 
that  George  J.  Kraft,  private,  Eighth  Company,  One  hundred  and 
sixty  'first  Depot  Brigade,  deserted  his  organization  at  Camp  Grant, 
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HI..  October  3,  1918;  that  he  was  at  large  until  about  the  11th  day 
of  June,  1919,  when  the  claimant  having  located  him  notified  the 
military  authorities  at  Fort  Snelling,  Minn.  Claimant  states  that 
he  was  requested  by  the  sergeant  in  charge  of  the  prison  to  accom- 
pany him  with  a  detail  of  soldiers  to  the  deserter's  hiding  place 
for  the  purpose  of  apprehending  him.  This  was  done  and  the  de- 
serter returned  'to  military  control  on  or  about  June  20,  1919. 

The  law  authorizing  the  payment  of  civil  officers  or  citizens  for 
their  services  and  expenses  in  connection  with  the  apprehension  of 
deserters  is  to  be  found  in  the  annual  appropriation  acts  for  the 
support  of  the  Army.  The  act  of  July  9,  1918,  40  Stat.,  858,  is 
applicable  to  the  present  case  and  reads  as  follows : 

*  *  *  for  the  apprehension,  securing,  and  delivering  of  deserters,  Indnd- 
ing  escaped  miUtary  prisoners,  and  the  expenses  incident  to  their  pursuit,  and 
no  greater  sum  than  $50  for  each  deserter  or  escaped  military  prisoner  shall, 
in  tlie  discretion  of  the  Secretary  of  War,  be  paid  to  any  civil  officer  or  citizen 
for  such  services  and  expenses. 

The  Secretary  of  War  has  exercised  his  discretion  as  evidenced 
by  Paragraph  121,  Army  Regulations,  which  provides : 

A  reward  of  $50  will  be  paid  to  any  civil  officer  or  civilian  for  the  appre- 
hension and  delivery  to  the  proper  military  authorities  at  a  military  post  of 
a  deserter  from  the  mUitary  service,  except  a  deserter  from  the  Philippine 
Scouts,  for  whose  apprehension  and  delivery  a  reward  of  $20  will  be  paid.  A 
reward  of  $50  will  also  be  paid  for  the  apprehension  and  delivery  to  the  proper 
XDllitary  authorities  at  a  military  post  of  an  escaped  military  prisoner.  No 
reward  will  be  paid  in  the  case  of  a  deserter  or  of  an  escaped  military  prisoner 
who  is  serving  in  the  Army,  Navy,  or  Marine  Corps,  or  in  the  case  of  a  deserter 
who.  subsequently  to  his  desertion,  has  been  dishonorably  discharged  from  any 
other  enlistment  in  the  Army,  or  who  can  claim  exemption  from  punishment 
under  the  thirty-ninth  article  of  war.  The  reward  will  be  paid  by  the  Quarter- 
master Corps  and  will  be  in  full  satisfaction  of  all  expenses  for  arresting, 
keeping,  and  delivering  the  deserter  or  escaped  military  prisoner.  The  quarter- 
master making  the  payment  will  report  that  fact  to  the  commanding  officer  of 
the  organization  to  which  the  deserter  belongs  or  to  the  commanding  officer  of 
the  military  post  or  prison  from  which  the  prisoner  escaped.    (C.  A.  R.,  No.  55.) 

In  order  to  earn  the  reward  offered  by  the  Army  Regulations  the 
deserter  must  be  not  only  apprehended  but  must  be  delivered  as 
prescribed  by  said  regulations  "to  an  officer  of  the  Army  at  the 
most  convenient  post  or  recruiting  station,"  unless  this  requirement 
be  waived  by  competent  authority. 

Such  has  been  the  consistent  holding  of  the  accounting  officers 
and  the  Judge  Advocate  General  of  the  Army.  Decision  Second 
Comptroller  March  28,  1890;  24  Comp.  Dec.,  466;  Dig.  of  Op., 
J.  A.  G.,  1912,  p.  407 ;  Dig.  of  Op.,  J.  A.  G.,  1895,  p.  347,  par.  32. 

In  the  latter  case  it  was  held — 

Where  a  civil  official  merely  informed  a  captain  of  Artilley  that  two 
soldiers  serving  in  his  battery  were  deserters  from  the  battalion  of  Engineers 
held  that  though  such  information  was  correct  the  official  was  not  entitled 
to  the  reward. 

In  the  instant  case  claimant  performed  no  service  required  by 
the  regulation  to  entitle  him  to  payment  of  the  full  amount  therein 
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offered  as  reimbursement  for  his  services,  nor  was  there  a  waiver  by 
competent  authority  of  the  necessity  for  compliance  with  the  re* 
quirements  of  the  regulation. 

The  deserter  was  apprehended  and  arrested  by  soldiers  from  Fort 
Snelling  and  the  mere  furnishing  by  claimant  of  information  leading^ 
to  such  apprehension  and  arrest  and  accompanying  them,  does  not 
constitute  delivery  within  the  meaning  of  the  law  and  regulations. 

The  action  of  the  auditor  is  accordingly  affirmed. 


TRANSPORTATION— INTERSTATE  AND  INTRASTATE 

SHIPMENTS. 

Where  interstate  and  intrastate  transactions  of  carriers  are  so  related  that 
the  government  of  the  one  involves  the  control  of  the  other,  the  Interstate 
Commerce  Commission  has  authority  to  apply  its  puhlished  tariff  rates  for 
interstate  shipments  to  shipments  within  a  State. 

Decuion  by  Comptroller  General  McCarL  Angnst  3,  1921: 

The  Union  Pacific  Railroad  Co.  applied  May  24,  1921,  for  revi- 
sion of  the  action  of  the  Auditor  for  the  Interior  Department  in 
Settlement  3683,  April  18,  1921,  in  disallowing  $6.52  on  account 
of  transportation  per  bill  of  lading  1-13254,  November  3,  1920,  of 
flour  from  Omaha,  Nebr.,  to  Genoa,  Nebr.,  the  auditor  having  based 
his  allowance  on  rates  published  in  general  order  19  (distance  rates) 
issued  by  the  Nebraska  Railroad  Commission. 

The  Interstate  Commerce  Commission  ordered  the  roads  to  desist 
using  the  Nebraska  G.  O.  19  rates  from  jobbing  centers  on  the  Mis- 
souri River,  etc.,  to  local  stations  in  Nebraska,  and  to  apply  inter- 
state rates  provided  in  the  Iowa-Nebraska  scale  in  order  to  prevent 
discriminations  to  the  detriment  of  Sioux  City,  Council  Bluffs,  etc. 
This  order  of  the  commission  related  to  the  tariff  to  iand  from  13 
jobbing  centers  which  were  named.  The  Union  Pacific  Railroad 
Co.  filed  supplements  to  its  tariffs  carrying  the  rates  authorized  by 
the  Interstate  Commerce  Commission. 

In  the  cases  of  Houston  East  <&  West  Texas  Railway  Co.  v.  United 
States^  and  T.  <6  P.  Railway  v.  United  States^  called  the  Shreveport 
cases,  the  Supreme  Court,  June  8,  1914,  234  U.  S.,  342,  held  that 
wherever  interstate  and  intrastate  transactions  of  carriers  are  so  re- 
lated that  the  government  of  one  involves  the  control  of  the  other 
it  is  Congress  and  not  the  State  that  is  entitled  to  prescribe  the 
final  and  dominant  rule,  and  that  while  Congress  does  not  possess 
authority  to  regulate  the  internal  commerce  of  the  State  as  such, 
it  does  possess  power  to  foster  and  protect  interstate  commerce 
though  in  doing  so  it  may  be  necessary  to  conrol  intrastate  trans- 
actions of  interstate  carriers,  and  that  the  use  by  a  State  of  an 
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instrument  of  interstate  commerce  in  a  discriminatory  manner  so 
as  to  inflict  injury  upon  any  part  of  that  commerce  is  ground  for 
Federal  intervention;  that  a  State  can  not  authorize  that  which  is 
forbidden ;  that  Congress  is  not  bound  to  reduce  interstate  rates  to 
the  level  of  intrastate  rates ;  and  that  Congress  having  power  to  con- 
trol intrastate  charges  of  an  interstate  carrier  may  provide  for  its 
execution  through  a  subordinate  body,  which  it  has  delegated  to 
the  Interstate  Commerce  Commission  by  section  3  of  the  interstate 
commerce  act,  24  Stat.,  379,  380. 

The  rates  claimed  by  the  company  being  regular  published  rates, 
under  the  authority  of  the  Interstate  Commerce  Commission,  are 
therefore  properly  allowable,  and  in  accordance  therewith  the  sum 
of  $6.52  will  be  certified  for  allowance. 


NATIONAL    GUARD    IN    FEDERAL    SERVICE— TERMINATION    OF 

COMMISSIONS. 

The  appointment  of  an  officer  of  the  National  Guard  as  an  officer  in  the  United 
States  Army  subject  to  examination,  when  drafted  in  the  Federal  service 
with  his  organization,  terminated  upon  notice  to  him  of  his  failure  to  pass 
the  required  examination,  and  an  order  of  the  War  Department  purporting 
to  revoke  such  discharge  and  directing  him  to  report  for  further  examina- 
tion is  insufficient  to  restore  his  commission  or  to  federally  recognize  him 
as  an  officer  of  the  National  Guard  in  Federal  service  so  as  to  entitle  him 
to  pay  from  date  of  the  order  to  date  of  final  action  by  the  examining 
board. 

Decirion  by  Comptroller  General  McCarl,  August  5,  1921: 

Frank  Geere,  major,  C.  A.  C^,  disbursing  officer,  applied  May  18, 
1921,  to  the  Comptroller  of  the  Treasury,  for  revision  of  the  action 
of  the  Auditor  for  the  War  Department  in  disallowing  in  settlement 
No.  58343,  dated  Jime  30,  1920,  of  his  disbursing  accounts  for  the 
period  ending  May  31,  1918,  a  payment  of  $166.67  to  Arthur  H. 
Johnson  for  the  month  of  December,  1917,  the  monthly  pay  of  a  firsjb 
lieutenant,  First  Connecticut  Infantry,  National  Guard. 

It  appears  that  the  First  Connecticut  Infantry,  National  Guard, 
was  called  into  the  Federal  service  on  March  16,  1917,  and  Arthur 
H.  Johnson,  who  had  theretofore  been  serving  as  a  second  lieutenant, 
was  appointed  on  that  date  by  the  governor  of  Connecticut  as  a  first 
lieutenant  subject  to  examination;  that  one  Harris  was  likewise, 
subject  to  examination,  appointed  to  take  the  commission  of  second 
lieutenant  and  Harris  successfully  passed  the  examination  on  June 
20, 1917,  and  was  announced  in  orders  as  having  been  so  appointed; 
that  Johnson  was  examined  by  a  board  of  officers  on  June  26,  1917, 
and  by  a  report  approved  on  July  5  was  found  disqualified;  that  the 
organization  was  drafted  into  the  Federal  service  on  August  4 ;  and 
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that  on  August  8  Johnson  was  notified  by  the  commanding  general, 
headquarters,  Northeastern  Department,  as  follows: 

By  direction  of  the  War  Department  •  •  •  you  are  informed  that  having 
been  appointed  subject  to  examination,  and  having  failed  in  the  subsequent 
professional  examrination,  you  are  no  longer  recognized  as  an  officer  and  are 
released  from  service,  and  by  authority  of  the  President  are  excused  from  the 
draft  of  the  National  Guard. 

So  far  as  appears,  Johnson  returned  to  his  home  and  was  there 
when  Special  Orders,  No.  178,  headquarters,  Northeastern  Depart* 
ment,  dated  November  23,  1917,  were  issued  purporting  to  revoke 
his  discharge  and  directing  him  to  report,  when  notified,  before  an 
examining  board  at  Boston  for  examination  in  accordance  with  sec- 
tion 9  of  the  act  of  May  18,  1917,  40  Stat.,  82.  He  was  notified  to 
report  on  December  12  for  examination  and  was  discharged  on  Janu- 
ary 22,  1918,  by  reason  of  the  adverse  findings  of  the  board.  The 
claimant,  as  disbursing  officer,  paid  Johnson  $166.67  as  the  pay  of 
a  first  lieutenant  for  the  month  of  December,  1917,  and  the  auditor 
disallowed  the  payment  in  the  settlement  of  his  accounts  on  the 
ground  that  the  order  of  revocation  was  insufficient  to  reinstate 
Johnson  as  a  first  lieutenant  in  the  Connecticut  National  Guard. 

It  is  contended  that  the  letter  of  August  8,  informing  Johnson  that 
he  was  no  longer  recognized  as  an  officer  of  the  National  Guard,  then 
in  the  Federal  service  by  draft,  was  insufficient  to  discharge  him  from 
his  commission  as  first  lieutenant;  that  the  separation  could  only  be 
effected  by  a  discharge  for  a  physical  disability,  by  order  of  a  court- 
martial,  by  order  of  the  President,  or  on  the  approved  adverse  report 
of  a  board  of  officers;  and  hence  that  Johnson  was  in  the  military 
service  during  the  month  of  December,  1917,  and  the  payment  was 
consequently  legal. 

Claimant  errs  in  assuming  that  Johnson  was  a  de  jurei  first  lieu- 
tenant in  the  Federal  service  with  his  organization  by  draft.  Section 
76  of  the  act  of  June  3, 1916,  39  Stat.,  202,  reads: 

The  provisions  of  this  act  shall  not  apply  to  any  person  hereafter  appointed 
an  officer  of  the  National  Guard  unless  he  first  shaU  have  successfully  passed  such 
tests  as  to  his  physical,  moral,  and  professional  fitness  as  the  President  e^U 
prescribe.  The  examination  to  determine  such  qualifications  for  commission 
shall  be  conducted  by  a  board  of  three  commissioned  officers  appointed  by 
the  Secretary  of  War  from  the  Regular  Army  or  the  National  Guard,  or  both. 

It  has  been  held,  Oreer  v.  United  States^  8  Ct.  Cls.,  182,  and  in  the 
absence  of  a  statute  requiring  the  passing  of  an  examination  as  a 
condition  precedent  to  appointment  as  an  officer,  that  a  commission 
accepted  subject  to  conditions  subsequent  is  terminated  when  the 
conditions  are  not  met  and  when  the  person  who  tentatively  accepted 
it  is  notified  thereof.  Even  assuming,  which  is  not  now  decided, 
that  Johnson  was  a  de  facto  first  lieutenant  from  March  16.  1917, 
date  of  his  appointment  subject  to  examination,  to  Auiriist  8,  1917, 
when  he  was  notified  that  he  had  failed  to  pass  the  requisite  exam- 
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ination  and  was  no  longer  recognized  as  an  officer,  the  de  facto  status 
terminated  on  that  date.  Consequently,  the  revocatory  order  of 
November  23,  1917,  could  not  operate  to  place  him  in  the  military 
service  as  a  first  lieutenant  for  he  never  held  a  de  jure  commission  as 
such;  or  as  a  second  lieutenant,  for  the  appointment  and  qualifica- 
tion of  his  successor  terminated  his  commission  as  second  lieutenant^ 
Blake  v.  Umtec^  States,  103  U.  S.,  227. 
The  action  of  the  auditor  is  affirmed. 


FEDERAL  POWER  COMMISSION— DISPOSITION  OP  CHARGES 

COLLECTED  FROM  LICENSEES. 

Fands  conaisting  of  charges  collected  from  Ucensees  under  authority  of  sec- 
tion 10  of  the  Federal  water  power  act  of  June  10,  1920,  41  Stat,  1063, 
are  to  be  distributed  in  the  manner  provided  by  section  17  of  the  same 
act,  when  express  provision  has  been  made  therefor,  otherwise  to  be  covered 
into  the  general  fund  of  the  Treasury  as  miscellaneous  receipts. 

ComptroUer  General  McCail  to  the  Chairman  Federal  Power  Commissioiiy 
Aagnst  6,  1921: 

I  have  your  letter  of  July  25  requesting  a  decision  relative  to  the 
distribution  of  charges  collected  from  licensees  under  the  Federal 
water  power  act  of  June  10, 1920, 41  Stat.,  1063. 

The  charges  to  be  collected  under  said  act  are  provided  for  under 
paragraphs  (e)  and  (f )  of  section  10  of  the  act  in  the  following 
terms: 

(e)  That  the  licensee  shaU  pay  to  the  United  States  reasonable  annual 
charges  in  an  amount  to  be  fixed  by  the  commission  for  the  purpose  of  reim- 
bursing the  United  States  for  the  costs  of  the  administration  of  this  Act ;  for 
recompeiising  it  for  the  use,  occupancyt  and  enjoyment  of  its  lands  or  other 
property ;  and  for  the  ezpropriatidn  to  the  Goy^rnment  of  excessive  profits  until 
the  reepectlve  States  shall  make  provision  for  preventing  excessive  profits  or 
for  the  expropriation  thereof  to  themselves,  or  until  the  period  of  amortization 
8!^  herein  provided  Is  reached,  and  in  fixing  such  charges  the  commissi<m  shaU 
seek  to  avoid  increasing  the  price  to  the  consumers  of  power  by  such  charges ; 
and  charges  fox  the  expropriation  of  excessive  profits  may  be  adjusted  from 
time  to  time  by  the  commission  as  conditions  may  require:  Provided,  That 
when  licenses  are  issued  involving  the  use  of  Ctovernment  dams  or  other  8true> 
tures  owned  by  the  United  States  or  tribal  lands  eml>raced  within  Indian  restf* 
vations  the  commission  shall  fix  a  reasonable  annual  charge  for  the  use  thereof, 
and  such  charges  may  be  readjusted  at  the  end  of  twenty  years  after  the 
beginning  of  operations  and  at  periods  of  not  less  than  ten  years  thereafter  in 
a  manner  to  be  described  in  each  license :    *    *    *. 

(f )  That  whenever  any  licensee  hereunder  is  directly  benefited  by  the  con- 
struction work  of  another  licensee,  a  permittee,  or  of  the  United  States  of  a 
itorage  reservoir  or  other  headwater  Improvement,  the  commission  shall  require 
as  a  condition  of  the  license  that  the  licensee  so  benefited  shall  reimburse  the 
owner  of  such  reservoir  or  other  improvements  for  such  part  of  the  annual 
charges  for  interest,  maintenance,  and  depreciation  thereon  as  the  commission 
may  deem  equitable.  The  proportion  of  sudi  charges  to  be  paid  by  any  licensee 
shall  be  determined  by  the  commission. 

Whenever  such  reservoir  or  other  improvement  is  constructed  by  the  United 
States  the  commission  shall  assess  similar  charges  against  any  licensee  directly 
benefited  thereby,  and  any  amount  so  assessed  shall  be  paid  into  the  Treasury 
of  the  United  States,  to  be  reserved  and  appropriated  as  a  part  of  the  Gtpecial 
(tand  for  headwater  improvements  as  provided  in  section  17  hereof. 
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The  provisions  of  the  act  with  reference  to  the  distribution  of 
funds  collected  are  set  forth  in  section  17  which  reads : 

That  aU  proceeds  from  any  Indian  reservation  shall  be  placed  to  the  credit 
of  the  Indians  of  such  reservation.  All  other  charges  arising  from  Ucenses 
hereunder  shall  be  paid  into  the  Treasury  of  the  United  States,  subject  to  the 
following  distribution:  Twelve  and  one>half  per  centum  thereof  is  hereby  ap- 
propriated to  be  paid  into  the  Treasury  of  the  United  States  and  credited  to 
*'  Miscellaneous  receipts  " ;  60  per  centum  of  the  charges  arising  from  licenses 
hereunder  for  the  occupancy  and  use  of  public  lands,  national  monumentSt 
national  forests,  and  national  parks  shall  be  paid  into,  reserved,  and  appropri- 
ated as  a  part  of  the  reclamation  fund  created  by  the  act  of  Congress  known 
as  the  reclamation  act,  approved  June  17,  1902;  and  871  per  centum  of  the 
charges  arising  from  licenses  hereunder  for  the  occupancy  and  use  of  national 
forests,  national  parks,  public  lands,  and  national  monuments,  from  develop- 
ment within  the  boundaries  of  any  State  shall  be  paid  by  the  Secretary  of  the 
Treasury  to  such  State ;  and  50  per  centum  of  the  charges  arising  from  all  other 
licenses  hereunder  is  hereby  reserved  and  appropriated  as  a  special  fund  in  the 
Treasury  to  be  expended  under  the  direction  of  the  Secretary  of  War  In  the 
maintenance  and  operation  of  dams  and  other  navigation  structures  owned  by 
the  United  States  or  in  the  construction,  maintenance,  or  operation  of  head- 
water or  other  improvements  of  navigable  waters  of  the  United  States. 

It  may  be  stated  here  that  the  authority  for  licensing  in  national 
parks  and  national  monuments  was  repealed  by  the  act  of  March  3, 
1921,  41  Stat.,  1353. 

There  can  be  no  doubt  as  to  the  requirements  of  the  law  with 
respect  to  the  disposition  of  the  charges  collected  under  paragraph 
(f),  that  is  to  say,  charges  on  account  of  the  benefits  to  licensee 
accruing  directly  from  reservoirs  or  other  headwater  improvements 
constructed  by  the  United  States.  All  moneys  derived  from  such 
charges  are  to  be  covered  into  the  Treasury  to  the  credit  of  the 
special  fund  created  under  authority  of  the  last  clause  of  section  17 
hereinbefore  quoted. 

The  provisions  of  paragraph  (e)  of  section  10  have  no  bearing 
upon  the  distribution  of  the  charges  provided  for  thereunder.  The 
provisions  therein  relative  to  the  basis  of  the  charges  are  for  the 
purpose  of  enabling  the  commission  to  fix  the  amount  of  the  charges, 
and  it  does  not  follow  that  because  a  certain  part  of  the  charge  is 
to  be  based  on  the  cost  of  administration  of  the  act  that  such  part 
of  the  charge  is  to  be  appropriated  and  applied  to  pay  the  cost 
of  said  administration.  The  charges  under  this  paragraph  are  to 
be  based  on  (1)  the  cost  of  administration  of  act;  (2)  the  value  of 
the  use,  occupancy,  and  enjoyment  of  the  lands  and  other  property 
of  the  United  States;  (3)  the  excessive  profits  accruing  to  the 
licensee;  (4)  the  use  of  Government  dams  or  other  structures  owned 
by  the  United  States ;  and  (5)  the  use  of  tribal  lands  embraced  within 
Indian  reservations.  But  with  reference  to  the  disposition  of  the 
funds  arising  from  the  collection  of  charges  fixed  in  accordance 
with  said  paragraph  recourse  must  be  had  to  the  provisions  of  sec- 
tion 17.  Said  section  is  clear  and  specific  in  its  direction  as  to  the 
disposition  of  all  proceeds  from  any  Indian  reservation,  to  wit,  to 
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the  credit  of  the  Indiaiis.  It  then  provides  that  12^  per  cent  of 
all  other  charges  shall  go  into  the  genera]  fund  of  the  Treasury 
as  miscellaneous  receipts;  that  50  per  cent  of  the  charges  arising 
from  licenses  for  occupancy  and  use  of  public  lands  and  national 
forests  (the  national  monuments  and  national  parks  mentioned  in 
that  clause  being  eliminated  by  the  act  of  March  3,  1921,  as  stated) 
shall  go  to  the  credit  of  the  reclamation  fund;  and  that  37^  per 
cent  of  such  charges  shall  be  paid  to  the  State  within  whose  bound- 
aries the  development  is  located.  This  makes  a  complete  distri- 
bution of  all  charges  arising  from  licenses  for  occupancy  and  use 
of  public  lands  and  national  forests.  The  only  other  specific  pro- 
vision in  the  section  with  reference  to  distribution  is  to  the  effect 
that  50  per  cent  of  the  charges  arising  from  all  other  licenses,  that 
is  to  say,  licenses  other  than  for  the  occupancy  and  use  of  public 
lands  and  national  forests  and  licenses  involving  the  use  of  tribal 
lands  embraced  within  Indian  reservations,  shall  go  to  a  special 
fund  to  be  expended  imder  the  direction  of  the  Secretary  of  War 
for  the  maintenance  and  operation  of  dams  and  other  navigation 
structures  owned  by  the  United  States  or  for  the  construction,  main- 
tenance, or  operation  of  headwater  or  other  improvements  of  navi- 
gable waters  of  the  United  States.  This  leaves  37^  per  cent  of  the 
charges  arising  from  these  licenses  undisposed  of.  But  bearing  in 
mind  the  provisions  of  section  3617,  Eevised  Statutes,  which  require 
that  all  moneys  received  for  or  on  behalf  of  the  United  States  must 
be  deposited  and  covered  into  the  general  fund  of  the  Treasury  as 
miseellaneous  receipts  unless  otherwise  expressly  provided  by  law, 
and  the  provision  in  section  9  of  the  act  of  June  30,  1906,  34  Stat., 
764,  to  the  effect  that  no  act  of  Congress  shall  be  construed  to  make 
an  appropriation  unless  it  shall  in  specific  terms  declare  an  appro- 
priation to  be  made,  it  must  be  held  that  all  funds  arising  from 
charges  under  section  10  (e)  of  the  Federal  water  power  act  must 
be  covered  into  the  general  fund  of  the  Treasury  as  miscellaneous 
receipts  except  as  otherwise  expressly  provided  in  section  17  of  said 
act  in  the  specific  cases  hereinbefore  indicated. 

It  is  assumed  that  all  moneys  arising  from  the  operations  of  the 
act  will  be  placed  in  the  Treasury  of  the  United  States  to  such 
account  as  will  permit  making  the  distributions  authorized  by  the 
enactment  and  proper  accounting  therefor  be  rendered. 


HONORABLE   DISCHARGE   GRATUITY— COAST   GUARD. 

Section  2  of  the  act  of  July  12, 1921.  42  Stat,  189,  amending  the  law  relative  to 
payment  of  honorable-discharge  gratuity  to  enlisted  men  of  the  Navy  so  as 
to  make  the  amount  of  the  gratuity  dependent  upon  length  of  the  last  ex- 
piring enlistment  as  well  as  upon  the  length  of  the  reenlistment  period,  is 
applicable  to  the  enlisted  man  of  the  Coast  Guard  under  the  assimilating 
act  of  May  18,  1020,  41  Stat,  603,  and  authorizes  a  gratuity  equal  to  one 
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month's  pay  at  the  rate  received  when  discharged  for  each  year  of  reenlist- 
ment,  provided  the  period  of  service  under  one  or  more  ^ilistments  from 
which  discharged  equals  or  exceeds  the  number  of  years  of  reenlistment. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  August  €» 
1921: 

I  have  your  letter  of  July  18, 1921,  as  follows : 

In  view  of  thfit  part  of  the  act  of  May  18»  1920,  41  Stat,  603,  providing  that 
oilisted  men  of  the  Coast  Guard  shaU  receive  the  same  allowances  as  enlisted 
men  of  the  Navy,  in  view  c  f  your  decision  of  November  16,  1920,  27  Comp.  Dec., 
457,  relative  to  honorablendischarge  gratuities  of  en  listed  men  of  the  Coast 
Guard,  and  in  view  of  the  provision  in  the.  naval  appropriation  act  of  July  12, 
1921,  that  no  enlisted  man  of  the  Navy  shall  be  paid  on  reehlistment  an  honor- 
able-discharge gratuity  or  any  proportionate  part  thereof  in  excess  of  an  amount 
equal  to  one  month's  pay  for  each  year  of  service  in  his  last  expiring  enlist- 
ment, the  Commandant,  United  States  Coast  Guard,  has  written  the  Inclosed 
circular  letter,  dated  the  18th  Instant 

Please  return  said  circular  letter  to  me  with  your  decision  as  to  its  legality. 
Issuance  of  same  to  the  Coast  Guard  personnel  will  be  withheld  pending  the 
receipt  of  your  decision. 

The  circular  letter  to  which  you  refer  is  as  follows : 

1.  Circular  Letter  No.  180  is  rescinded  as  of  July  1, 1921. 

2.  An  enlisted  man  of  the  Coast  Guard  is  entitled  to  an  honorable-discharge 
gratuity  under  the  following  conditions,  eifective  as  of  July  1, 1921 : 

(a)  When  he  shaU  have  completed  two  continuous  one-year  enlistment 
periods,  having  received  an  honorable  discharge  at  the  expiration  of  each,  and 
leenlists  within  four  months  from  the  date  of  his  last  discharge,  he  is  entitled 
to  a  gratuity  of  two  months*  pay  for  either  a  two-year  or  a  three-year  reenlist- 
ment, computed  at  the  rate  of  pay  he  was  receiving  on  the  date  of  his  last 
discharge. 

(b)  When  he  shall  have  completed  three  .continuous  one-year  enlistment 
periods,  having  received  an  honorable  discharge  at  the  expiration  of  each,  and 
reenlists  within  four  months  from  the  date  of  his  last  discharge,  he  is  entitled 
to  a  gratuity  of  three  months'  pay  for  a  three-year  reenUstment,  computed  at 
the  rate  of  pay  he  was  receiving  on  the  date  of  his  last  discharge. 

(c)  When  he  shall  have  received  an  honorable  discharge  from  a  period-of- 
the-war  enlistment  and  reenlists  within  four  months  from  date  of  said  dis- 
charge, he  is  entitled  to  a  gratuity  of  two  months*  pay  for  a  two-year  reenUst- 
ment if  he  shall  have  served  two  years  or  more  in  his  period-of-the-war  en- 
listment, or  a  gratuity  of  three  months'  pay  for  a  three-year  reenlistment,  if  he 
shall  have  served  three  years  or  more  in  his  period-of-the-war  enlistment, 
computed  at  the  rate  of  pay  he  was  receiving  on  the  date  of  his  last  discharge 

(d)  When  he  shall  have  completed  a  two-year  enlistment,  having  received 
an  honorable  discharge  therefrom,  and  reenlists  within  four  months  from  the 
date  of  said  discharge,  he  is  entitled  to  a  gratuity  of  two  months'  pay  for 
either  a  two-year  or  a  three-year  reenlistment,  computed  at  the  rate  of  pay 
he  was  receiving  on  the  date  of  his  last  discharge. 

(e)  When  he  shall  have  completed  a  three-year  enlistment  having  re- 
ceived an  honorable  discharge  therefrom,  and  reenlists  within  four  months 
from  the  date  of  said  discharge,  he  is  entitled  to  a  gratuity  of  two  months* 
pay  for  a  two-year  reenlistment  or  a  gratuity  of  three  months'  pay  for  a 
three-year  reenlistment,  computed  at  the  rate  of  pay  he  was  receiving  on  tUg 
date  of  his  last  discharge. 

3.  Honorable  discharge  gratuities  that  have  become  due  or  that  may  be- 
come due  enlisted  men  in  accordance  with  paragraph  2,  above,  wUl  be  paid 
in  each  case  in  the  settlement  of  the  first  pay  account  of  the  man  concerned 
after  his  reenlistment,  without  specific  authority  from  Headquarters. 

The  Comptroller's  decision  to  which  you  refer  determined  the  con- 
ditions under  which  enlisted  men  of  the  Coast  Guard  are  entitled 
to  honorable  discharge  gratuity  upon  the  basis  of  one  month's  pay 
for  each  year  of  the  reenlistment  period.    The  provision  of  the  act 
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of  July  12, 1921,  42  Stat,  189,  which  you  dte  makes  the  amount  of 
gratuity  dependent  upon  the  length  of  the  last  expiring  enlistment 
as  well  as  upon  the  length  of  the  reenlistment  period  by  which  alone 
the  amount  of  the  gratuity  was  formerly  measured.  The  proposed 
regulation  merely  adapts  the  practice  of  the  Coast  Guard  to  this 
change  of  law.  It  is  in  conformity  with  the  law  and  the  Comp- 
troller's decisions,  and  I  see  no  objection  to  its  promulgation. 


TRAVEL  ALLOWANCE  ON  DISCHARGE— NAVY,  ENLISTED  MEN. 

Under  the  act  of  <July  11,  1919,  41  Stat,  139,  authorizing  payment  of  travel 
allowance  on  discharge  to  enlisted  men  of  the  Navy  who  served  in  the 
war  with  the  German  Government  and  are  discharged  subsequent  to 
November  11,  1918,  before  expiration  of  their  enlistments,  service  "  in  the 
war  with  the  Grerman  Government"  means  service  under  an  enlistment 
which  was  entered  into  on  or  prior  to  November  11,  1918,  the  signing  of 
the  armistice;  hence,  enlisted  men  of  the  Navy  discharged  for  their  own 
convenience  before  expiration  of  enlistment  entered  into  after  November 
11,  1918,  are  not  entitled  to  travel  allowance  on  discharge. 

Dedsion  by  Comptroller  General  McCarl,  August  8,  1921: 

Lewis  Grant  Brower,  fonner  gunner's  mate,  second  class,  United 
States  Navy,  applied  July  14,  1921,  for  revision  of  the  action  of  the 
Auditor  for  the  Navy  Department  in  disallowing  by  settlement  No. 
235261,  dated  May  18,  1921,  his  claim  for  travel  allowance  at  5 
cents  per  mile  from  Pensacola,  Fla.,  to  Seattle,  Wash.,  upon  his 
discharge  from  the  Navy  February  4, 1921. 

Appellant  first  enlisted  in  the  Navy  for  three  years  August  15, 
1919,  and  was  discharged  for  his  own  convenience,  by  special  order 
of  the  Secretary  of  the  Navy,  with  character  good.  The  auditor  dis- 
allowed the  claims  because  discharge  was  for  own  convenience  and 
before  the  equivalent  of  an  expiration  of  enlistment. 

The  appeal  is  based  upon  a  ruling  of  the  Navy  Department  as 
promulgated  in  a  Bureau  of  Navigation  circular  letter  dated  May 
6, 1921,  wherein  the  department  in  construing  the  acts  of  February 
28, 1919,  40  Stat.,  1203,  and  July  11,  1919,  41  Stat.,  139,  announced: 

The  department  therefore  decides  that  all  men  who  have  been  discharged 
from  the  Navy  prior  to  expiration  of  enlistment  and  all  men  serving  In  the 
Navy  on  March  3,  1921,  who  may  hereafter  be  discharge<?  prior  to  expiration 
of  enlistment  and  who  receive  a  discbarge  which  Is  considered  a  discharge 
under  honorable  conditions  are  entitled  to  travel  allowance  at  the  time  of 
cilKharge  at  tiie  rate  of  5  cents  per  mile  from  place  of  discharge  to  bona  fide 
home,  residence,  or  place  of  muster  into  the  service  at  the  man's  option. 

Instruction  was  also  given  therein  to  "  pay  men  discharged  under 
honorable  conditions  who  served  in  the  Navy  between  April  6,  1917, 
and  March  3,  1921,  five  cents  per  mile  travel  allowance    *    •    */' 

The  act  of  February  28,  1919,  40  Stat.,  1203,  provided  as  follows: 

That  an  enlisted  man  honorably  discharged  from  the  Army,  Navy,  or  Marine 
Corps  since  November  eleventh,  nineteen  hundred  and  eighteen,  or  who  may 
liereafter  be  honorably  discharged,  shall  receive  five  cents  per  mile  from  the 
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place  of  his  discharge  to  his  actual  bona  fide  home  or  residence,  or  ortgfnal 
muster  Into  the  service,  at  his  option:  Provided,  That  for  sea  travel  on  dis- 
charge, transportation,  and  subsistence  only  shall  be  furnished  to  enlisted 
men    •    •    ♦. 

The  act  of  July  11, 1919, 41  Stat.,  189,  to  i^hich  the  circular  relates 

provided  in  part  as  follows :  9 

All  enlisted  men  of  the  Navy  and  Coast  Guard  who  have  served  In  the  war 
with  the  German  Gk>vemment  and  who  may  hereafter  be  discharged  or  who 
have  been  discharged  from  the  service  since  November  11,  1018,  and  before 
the  expiration  of  their  full  enlistment  shall  receive,  under  such  rules  and  regu- 
lations as  the  Secretary  of  the  Navy  may  prescribe,  an  honorable  discharge,  and 
shall  receive  5  cents  per  mile  from  the  place  of  his  discharge  to  his  actual  bona 

fide  home  or  residence,  or  original  muster  into  the  service  at  his  option: 

•    *    • 

Material  differences  between  the  act  of  February  28, 1919,  and  July 
11,  1919,  may  be  briefly  stated  to  be  that  the  latter  provides  for  the 
travel  allowance  to  enlisted  men  honorably  discharged  before  ex- 
piration of  enlistment  who  served  in  the  war  with  the  German  Gov- 
ernment, the  discharge  before  enlistment  and  service  in  the  war 
being  matters  which  do  not  expressly  appear  in  the  act  of  Febru- 
ary 28,  1919.  The  specific  provision  for  the  men  discharged  before 
expiration  of  enlistment  is  an  extension  of  the  travel  allowance  to 
that  class,  while  the  stipulation  requiring  service  to  have  been  in  the 
war  with  the  German  Government  is  apparently  a  restriction. 
Whether  the  enactment  of  July  11,  1919,  as  a  whole  should  be  taken 
in  modification  of  the  act  of  February  28,  1919,  it  is  unnecessary  to 
say,  but  it  is  apparently  an  extension  of  a  f prmer  enactment  to  a  class 
that  did  not  appear  to  be  within  its  provisions. 

The  terms  of  the  circular  issued  by  the  Navy  Department  broadly 
authorize  the  payment  of  the  travel  allowances  to  men  discharged 
under  honorable  conditions  whose  service  was  between  April  6, 1917, 
and  March  3, 1921,  being  the  beginning  date  and  the  ending  date  of 
the  war  as  declared  by  joint  resolution  of  Congress.  In  so  far  as 
claims  arising  under  the  act  of  July  11, 1919,  are  concerned — ^that  is, 
claims  because  of  the  discharge  before  expiration  of  enlistment — ^the 
act  in  naming  the  date  November  11,  1918,  makes  its  own  definition 
of  when  service  may  be  considered  as  "  in  the  war  with  the  German 
Government"  and  that  service  must  have  been  under  an  enlistment 
which  was  entered  into  on  or  prior  to  November  11,  1918,  and  the 
discharge  must  be  before  expiration  of  the  enlistment.  In  the  pres- 
ent case  the  claimant  enlisted  subsequent  to  November  11.  1918,  was 
discharged  before  expiration  of  the  enlistment,  and  his  discharge 
was  for  his  own  convenience.  He  did  not  serve  in  the  war  with  the 
German  Government  within  the  meaning  of  the  act  of  July  11, 1919, 
wd  he  is  not  entitled  to  the  travel  allowance  provided  therein. 

The  action  of  the  auditor  is  affirmed. 
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TRAVEL  ALLOWANCE  ON  DISCHARGE— NAVT,  ENUSTED  MEN. 

An  enlisted  man  discliarged  after  November  11,  1918,  from  the  Navy  before  ex- 
piration of  his  enlistment,,  on  medical  survey  because  of  disability  Incurred 
in  line  of  duty,  is  not  limited  by  the  appropriation  in  the  act  of  July  11, 
1919,  41  Stat.,  134,  to  transportation  to  his  home,  with  subsistence  and 
transfers  en  route,  but  is  entitled  to  travel  allowance,  under  the  act  of 
February  28,  1919,  40  Stat,  1203,  from  place  of  discharge  to  his  bona  fide 
home,  or  residence,  or  original  muster  into  the  service,  less  the  value  of  the 
transportation,  if  any,  furnished  him  by  the  Government. 

Decision  by  Comptroner  General  McCail,  August  9,  1921: 

The  Chief  of  the  Navy  Department  Division  has  transmitted  as  a 
request  for  instruction  a  memorandum  decision  of  the  law  board 
assigned  to  the  division  upon  the  right  of  Paul  Adam  Schlefsky, 
former  seamen,  second  class,  United  States  Navy,  to  travel  allow- 
ance on  discharge,  the  law  board  expressing  the  opinion — 

that  enlisted  men  of  the  Navy,  honorably  discharged  by  reason  of  medical 
survey,  since  November  11, 1918,  are  not  entitled  to  five  cents  per  mile  provided 
by  the  act  of  February  28,  1919,  but  are  only  entitled  to  transportation,  sub- 
sistence, and  transfers  en  route  to  their  home  as  provided  by  the  acts  of  July 
1, 1918,  July  11,  1919,  and  June  4,  1920. 

Schlefsky  enlisted  at  Milwaukee,  Wis.,  February  1,  1918,  and 
was  discharged  March  11, 1919,  on  the  receiving  ship  at  Pelham  Bay 
Park,  New  York,  on  account  of  physical  disability  incurred  in  line 
of  duty,  and  was  furnished  transportation  to  his  home  at  Chaska, 
Minn.  He  now  claims  difference  between  travel  allowance  at  5  cents 
per  mile  and  the  value  of  the  transportation  furnished  him  from 
Pelham  Bay  Park,  New  York,  to  Chaska,  Minn. 

The  act  of  February  28, 1919, 40  Stat,  1203,  provides: 

Ssc.  126.  That  an  enlisted  man  honorably  discharged  from  the  Army,  Navy, 
or  Marine  Corps  since  November  eleventh,  nineteen  hundred  and  eighteen,  or 
who  may  hereafter  be  honorably  discharged,  shaU  receive  five  cents  per  mile 
from  the  place  of  his  discharge  to  his  actual  bona  fide  home  or  residence  or 
original  muster  into  the  service,  at  his  option :    *    *    *. 

The  act  of  July  11, 1919,  41  Stat,  139,  provides  that— 

All  enlisted  men  of  the  Navy  and  Coast  Guard  who  have  served  in  the  war 
with  the  German  Government  and  who  may  hereafter  be  discharged  or  who 
have  been  discharged  from  the  service  since  November  11,  1918,  and  before  the 
expiration  of  their  full  enlistment  shall  receive,  under  such  rules  and  regula- 
tioDs  as  the  Secretary  of  the  Navy  may  prescribe,  an  honorable  discharge  and 
shall  receive  5  cents  per  mile  from  the  place  of  his  discharge  to  his  actual  bona 
fide  home  or  residence  or  original  muster  into  the  service  at  his  option :  *  *  ^ 
Provided,  That  the  records  of  such  men  warrant  such  honorable  discharge. 

Except  as  stipulated  by  the  act  of  July  11, 1919,  the  right  to  travel 
allowance  does  not  accrue  to  men  discharged  for  their  own  con- 
venience. That  restriction,  however,  is  the  only  one  recognized  in 
decisions  of  this  office  as  concerns  travel  allowance  under  the  act  of 
February  28,  1919.  See  decision  of  the  Comptroller  General  dated 
July  14, 1921, 1  Comp.  Dec.,  17.  Since  Schlefsky  was  entitled  to  an 
honorable  discharge  upon  the  findings  of  a  medical  survey  and  was 
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not  discharged  for  his  own  convenience  he  is  entitled  to  travel  allow- 
ance  unless  the  travel  allowance  law  is  modified  by  the  terms  of  the 
appropriation  in  the  act  of  July  11,  1919,  41  Stat,  134,  which  pro- 
vi4< 


*  *  *  transportation  to  their  homes,  if  residents  of  the  United  States, 
of  enUsted  men  and  apprentice  seamen  discharged  on  medical  survey,  with 
subsistence  and  transfers  en  route  or  cash  in  lieu  thereof. 

The  question  arises  whether  this  specific  provision  of  the  appro- 
priation shows  a  legislative  intent  to  except  all  men  discharged  by 
medical  survey  from  application  of  the  travel  allowance  law. 

The  same  language  occurs  in  the  appropriation  act  of  June  4, 
1920,  41  Stat.,  816 ;  also  in  the  act  of  July  1, 1918,  and  prior  statutes 
for  many  years.  When  travel  allowance  was  limited  to  travel  within 
the  United  States  and  right  thereto  accrued  only  in  case  of  men 
discharged  at  expiration  of  enlistment,  this  provision  in  the  appro- 
priation was  the  only  authority  of  law  to  furnish  men  so  discharged 
transportation  in  kind. 

Under  the  terms  of  the  present  law  right  to  travel  allowance  is 
not  limited  to  residents  of  the  United  States  nor  to  travel  within  the 
United  States,  26  Comp.  Dec,  960,  and,  therefore,  the  terms  of  the 
appropriation  are  not  sufficiently  broad  to  apply  to  all  men  entitled 
to  travel  allowance.  Also  the  appropriation  applies  where  right  to 
travel  allowance  does  not  accrue,  as  in  case  of  men  so  discharged 
under  other  than  honorable  conditions. 

It  is  apparent,  therefore,  that  the  terms  used  in  the  appropriation 
could  not  have  been  intended  to  substitute  transportation  in  kind 
for  travel  allowance  in  all  cases  of  men  discharged  by  medical  sur- 
vey. It  is  also  apparent  that  the  language  of  the  appropriations  for 
the  fiscal  years  1920  and  1921  has  not  been  changed  to  comply  with 
the  present  travel  allowance  law,  since  the  appropriations  still  limit 
travel  allowance  to  ^^  enlisted  men  discharged  on  account  of  expira- 
tion of  enlistment"  and  make  no  provision  for  such  allowance  to 
members  of  the  Naval  Reserve  Force. 

In  view  of  these  facts  I  am  of  opinion  that  the  right  of  an  enlisted 
man  to  travel  allowance  is  not  limited  by  the  provision  in  the  ap- 
propriations for  the  fiscal  years  1920  and  1921,  for  transportation 
of  men  discharged  by  medical  survey. 

An  officer  of  the  Navy  who  is  furnished  transportation  for  travel 
performed  under  conditions  which  entitle  him  to  mileage  is  entitled 
to  mileage  less  cost  of  the  transportation  furnished  by  the  Gov- 
ernment. Acceptance  of  the  transportation  does  not  waive  his  right 
to  mileage.    20  Comp.  Dec,  690. 

The  same  rule  applies  to  travel  allowance  in  case  of  enlisted  men. 
It  is  a  statutory  right  and  is  not  waived  by  the  acceptance  of  trans- 
portation in  kind. 
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The  single  matter  determined  here  is  that  the  terms  of  the  appro- 
priation in  providing  for  the  transportation  and  subsistence  of  en- 
listed men  discharged  on  medical  survey  do  not  affect  the  provisions 
of  the  specific  statutes  which  otherwise  authorize  the  payment  of 
travel  allowances  to  those  honorably  discharged.  The  terms  of  the 
appropriation  can  not  be  considered  as  legislation  denying  rights 
given  by  express  statute. 

Accordingly,  Schlefsky  is  entitled  to  the  difference  between  travel 
allowance  accruing  to  him  by  reason  of  the  discharge  in  question  and 
the  value  of  the  transportation  furnished  him  by  the  Government. 

The  memorandum  decision  submitted  is  disapproved. 


PAY  OF  MIDSHIPMEN  IN  THE  NAVY. 

The  Increase  In  pay  from  $600  to  $780  per  annum  authorized  by  the  act  of  Jnly 
11,  1919,  41  Stat.,  146,  for  midshipmen  in  the  Navy  is  effective  only  from 
the  date  of  the  act,  and  not  retroactive  to  July  1, 1919. 

Decision  by  Comptroller  General  MeCarl,  August  9,  1921: 

The  Chief  of  the  Navy  Department  Division  submits  for  my  de- 
cision the  question  presented  through  the  Law  Board  as  to  the  pay 
of  midshipmen  under  the  act  of  July  11,  1919,  41  Stat,  146,  as  af- 
fected by  the  joint  resolution  of  July  31, 1919,  41  Stat,  272: 

The  pay  rolls  of  the  U.  S.  S.  Arizona  for  the  first  quarter,  1920, 
show  that  Lieutenant  Commander  W.  W.  Lamar,  Supply  Corps, 
United  States  Navy,  has  credited  the  account  of  Midshipman  Edwin 
D.  Graves,  jr.,  and  others,  with  the  difference  between  the  pay  of  a 
midshipman  at  $600  and  $780  per  annum  from  July  1  to  July  10, 
1919,  and  the  question  arises  whether  the  increased  pay  authorized  by 
the  act  of  July  11,  1919,  is  retroactive  to  July  1,  1919,  or  whether 
it  is  only  effective  from  the  date  of  the  approval  of  the  act. 

The  act  making  appropriations  for  the  naval  service  for  the  fiscal 
year  ending  June  30,  1920,  approved  July  11,  1919,  41  Stat.,  146, 
contains  the  following  provision : 

*    •    •    the  pay  of  midshipmen  shall  hereafter  be  $780  per  annum    •    •    ♦. 

The  joint  resolution  of  July  31,  1919,  41  Stat.,  272,  provides  as 
follows : 

That  appropriations  for  the  service  of  the  fiscal  year  1920,  contained  In  the 
Agricoltural,  Army,  District  of  Ck>lunibia,  Navy,  and  Sundry  Civil  Appropria- 
tions Acts,  and  the  **  Third  Deficiency  Appropriation  Act,  fiscal  year  1919/* 
shall  be  available  from  and  including  July  1, 1919,  for  the  purposes  respectively 
provided  in  the  said  appropriations  for  the  service  of  the  said  fiscal  year.  And 
all  obligations  incurred  pursuant  to  the  terms  of  such  appropriations  in  the 
aforesaid  Acts  as  approved  are  ratified  and  confirmed  from  and  including 
July  1,  1919. 

There  would  be  no  question  of  the  date  of  the  commencement  of 
the  higher  rate  of  pay  if  the  appropriation  act  stood  alone,  but  the 
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disbursing  officer  apparently  has  construed  the  joint  resolution  as 
authorizing  the  increase  from  July  1,  1919.  The  resolution  makes 
the  appropriations  effective  from  the  beginning  of  the  fiscal  year, 
and  obligations  incurred  pursuant  to  the  terms  of  such  appropria* 
tions  are  ratified  and  confirmed,  but  no  reference  is  therein  made  to 
personnel  legislation  contained  in  the  appropriation  act. 

I  am  therefore  of  the  opinion  that  the  joint  resolution  should  not 
be  construed  as  affecting  the  increased  rate  of  pay  granted  to  mid- 
shipmen. The  act  of  July  11,  1919,  provides  that  the  pay  of  mid- 
shipmen shall  "hereafter"  be  $780  per  annum,  and  following  the 
rule  of  construction  that  general  and  permanent  legislation  con- 
tained in  an  annual  appropriation  act  qualified  by  the  word  "  here- 
after" takes  effect  on  the  date  of  the  approval  of  the  act,  it  is  ac- 
cordingly held  that  July  11,  1919,  is  the  date  on  which  midshipmen 
became  entitled  to  the  higher  rate  of  pay  authorized  by  the  said  act. 
3  Comp.  Dec,  473 ;  19  irf.,  193. 


PASSENGER-CARRYING  VEHICLES. 

Unserviceable  automobiles,  trucks,  and  motor  cycles  which  have  lost  their  char- 
acter as  passenger-carrying  vehicles  may  be  purchased  Uy  the  Federal 
Board  for  Vocational  Education  from  the  War  Department  and  paid  for 
from  appropriations  for  vocational  rehabilitation  without  violation  of  the 
provisions  of  the  act  of  July  16,  1914,  38  Stat.,  508,  prohibiting  use  of  any 
appropriation  for  purchase  of  motor-propelled  passenger-carrying  vehicles 
unless  specific  authority  therefor  is  given,  provided  the  board  will  certify 
that  the  vehicles  are  to  be  kept  as  trade-teaching  equipment  for  trainees 
and  not  used  for  passenger-carrying  purposes. 

Comptroller  General  McCarl  to  the  Chairman,  Federal  Board  for  Voca- 
tional Educatioiit  August  10,  1921: 

I  have  your  letter  of  August  3,  1921,  requesting  decision  whether 
the  appropriation  for  vocational  rehabilitation  made  by  the  act  of 
March  4, 1921, 41  Stat.,  1379,  may  be  used  to  purchase  from  the  War 
Department  certain  unserviceable  automobiles,  trucks,  and  motor 
cycles,  to  be  used  by  your  board  for  instructional  purposes  only 
in  the  shops  and  classrooms  where  training  in  automotive  courses 
is  given  to  trainees  of  the  board. 

Section  6  of  the  act  of  July  16,  1914,  38  Stat.,  508,  prohibits  the 
use  of  any  appropriation  for  the  purchase  of  any  motor-propelled 
passenger-carrying  vehicle  unless  specific  authority  therefor  is  given. 
There  is  no  specific  authority  of  law  for  the  purchase  of  such  vehicles 
from  the  appropriation  now  in  question.  Unless  the  vehicles  which 
you  now  propose  to  purchase  are  so  unserviceable  as  to  have  lost 
their  character  as  passenger-carrying  vehicles  their  purchase  is 
within  the  inhibition  of  this  statute,  whether  purchased  from  the 
War  Department  or  elsewhere. 


DECISIONS  OF  THE  OOMPTBOLLEB  QBNBBAIi.  69 

The  prohibition  of  the  act  of  1914  is  upon  procuring  motor-pro- 
pelled passenger-carrying  vehicles  "for  the  service  of  any  of  the 
executive  departments  or  other  Government  establishments  or  any 
branch  of  the  Government  service."  The  purpose  for  which  it  is 
stated  the  motor-propelled  vehicles  are  to  be  acquired  sufficiently 
indicates  that  it  is  not  "  for  the  service  "  of  your  board,  but  rather 
what  may  be  termed  trade-teaching  equipment,  and  if  the  vehicles 
are  in  the  general  sense  unserviceable  for  passenger-carrying  pur- 
poses and  are  to  be  used  for  shop  and  class  instruction  in  the  me- 
chanics of  the  machines  only,  and  are  to  be  kept  for  such  purposes 
exclusively  and  not  used  as  passenger-carrying  vehicles,  and  the 
board  will  so  certify,  they  may  be  purchased  as  indicated  without 
violation  of  the  act  of  1914.  Otherwise  the  proposed  purchase  is 
unlawful. 

Attention  is  iuvited  to  the  provisions  of  the  act  of  July  11,  1919, 
41  Stat,  105,  and  of  March  15,  1920,  41  Stat.,  630,  authorizing  the 
transfer  of  certain  motor-propelled  vehicles  to  certain  services  of 
the  Government.  Attention  is  also  invited  to  section  5  of  the  act 
of  July  11,  1919,  41  Stat.,  67,  requiring  executive  departments  of 
the  Government  to  purchase  material,  supplies,  and  equipment  from 
other  services  of  the  Government  possessing  material,  supplies,  and 
equipment  no  longer  required  because  of  the  cessation  of  war  ac- 
tivities. It  is  primarily  for  the  administrative  branch  of  the  Gov- 
ernment to  determine  its  authority  to  make  sale  of  any  of  its 
equipment. 

ADVERTISING  FOR  BIDS. 

Purchase  of  sapplies  from  appropriations  for  the  Panama  Canal  for  sale  to 
the  Panama  Oanal  RaUroad  are  subject  to  the  same  statutory  restrictions 
upon  purchases  without  advertising  that  applies  to  other  purchases  made 
from  the  appropriations. 

Comptroller  General  McCarl  to  the  GoTemor  of  the  Panama  Canal»  August 


10, 1921. 

I  have  your  letter  of  July  28, 1921,  as  follows : 

The  Panama  Canal  desires  to  purchase  as  proprietary 


The  Panama  Canal  desires  to  purchase  as  proprietary  articles  and  without 
advertising  switch  lamps  from  the  Adams  and  Westlake  Company.  These 
lamps  are  to  he  purchased  for  resale  to  the  Panama  Railroad  Company.  The 
Panama  RaUroad  Company  desires  to  standardize  upon  the  "Adlake"  lamp» 
which  has  always  given  satisfaction  and  which  la  a  proprietary  article  pro- 
duced hy  the  Adams  and  Westlake  Company. 

lou  are  requested  to  advise  whether  the  purchase  from  the  Adams  and  West- 
lake  Companay  of  this  lamp  as  a  proprietary  article,  without  advertising, 
vonld  be  authorized  based  upon  a  certificate  that  the  article  is  required  for 
resale  to  the  Panama  RaUroad  Company  to  meet  a  definite  demand  for  a  par* 
tlcular  make  and  that  it  is  proprietary  and  produced  by  the  Adams  and  West- 
lake  Company. 

I  understand  that  your  purpose  is  to  make  these  purchases  from 
the  appropriation  for  maintenance  and  operation  of  the  Panama 
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Canal  made  by  the  act  of  March  4,  1921,  41  Stat,  1432,  which  pro- 
vides for  purchase  of  material,  supplies,  and  equipment  for  issue — 

to  all  departments  of  the  Panama  Canal,  the  Panama  Railroad,  other  branches 
of  the  United  States  Government,  and  for  authorized  salea 

A  later  provision  of  the  same  act  appropriates  for  expenditure  and 
reinvestment  under  the  several  heads  of  appropriations  in  the  act — 

all  moneys  received  by  the  Panama  Canal  from  services  rendered  or  materials 
and  supplies  furnished  to  the  United  States,  the  Panama  BaUroad  Company, 
the  Canal  Zone  government,  or  to  their  employees,  respectively,  or  to  the 
Panama  Government 

The  general  purchase  appropriation  of  the  Panama  Canal  is  thus 
chargeable  with  purchase  of  supplies  for  the  railroad  and  is  reim- 
bursable for  supplies  so  purchased.  The  purchase  is  made  from  the 
appropriation,  however,  and  is  subject  to  the  same  statutory  restric- 
tion upon  purchase  without  advertisement  that  applies  to  other  pur- 
chases made  from  the  appropriation.  Primarily  the  purchases  are 
on  account  of  the  Panama  Canal  and  to  whom  the  supplies  may  be 
eventually  issued,  is  immaterial  in  connection  with  the  procedure  of 
purchase. 

It  does  not  appear  that  the  purchases  in  question  are  of  a  character 
which  could  lawfully  be  made  by  the  Panama  Canal  from  its  appro- 
priation for  its  own  use  without  advertising.  See  27  Comp.  Dec, 
896.  They  are  equally  unauthorized  if  made  for  the  Panama  Bail- 
road  from  the  same  appropriation,  subject  to  reimbursement  of  the 
appropriation  from  moneys  of  the  railroad.  The  competition  con- 
templated and  provided  for  by  the  statute  is  as  desirable  in  the  one 
case  as  in  the  other. 


SUBSISTENCE  ON  TEMPORARY  DUTY. 

An  order  directing  an  employee  of  the  War  Department  to  proceed  to  and 
perform  duty  at  a  certain  place  incident  to  change  of  station,  without 
direction  as  to  return  to  the  place  of  original  employment  or  to  any  other 
station  upon  completion  of  such  duty,  is  not  sufficient  to  place  the  em- 
ployee on  temporary  duty,  but  the  place  to  which  assigned  must  be  con- 
sidered as  his  permanent  station  at  which  he  is  not  entitled  to  the  per 
diem  allowance  in  lieu  of  subsistence. 

Decisioii  by  ComptroUer  General  McCarl,  August  10,  1921: 

John  E.  Fagan  applied  April  2,  1921,  to  the  Comptroller  of  the 
Treasury  for  revision  of  the  action  of  the  Auditor  for  the  War  De- 
partment in  disallowing  per  certificate  dated  February  15, 1921,  case 
No.  760289,  his  claim  for  additional  50  cents  per  diem  for  the  period 
August  19,  1918,  to  January  31,  1919,  a  total  of  166  days,  while  on 
temporary  duty  as  shoe  inspector.  Quartermaster  Corps,  United 
States  Army. 

Claimant  was  given  a  temporary  appointment  as  shoe  inspector  on 
•Tune  11, 1917,  appointed  probationary  shoe  inspector  March  14, 1918| 
with  station  at  Boston,  Mass. 
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By  travel  order  dated  May  10,  1918,  claimant  was  directed  as 
follows: 

TSAVEL  OBDEB. 

Wab  Depastment, 
Office  of  Depot  Quabtebmastek,  U.  S.  Abut, 
400  Brookline  Street^  Camlnidge^  Ma89,,  May  10,  191%. 

Depot  Order  No.  291,  par.  a 
File  No.  230.423.    PLM. 

From :  Depot  quartermaster,  Cambridge,  Mass. 

To :  John  E.  Fagan,  Shoe  &  leather  inspector. 

Subject:  Change  of  station  from  Boston,  Mass.,  to  Bridgewater,  Mass. 

You  are  hereby  directed  to  proceed  from  Boston,  Mass.,  to  Bridgewater,  Mass., 
and  report  leaving  on  the  10th  instant  in  connection  with  contract  No.  273&-B 
with  L.  Q.  White  Shoe  Co.  for  shoes. 

While  on  duty  there  you  will  inspect  material  and  the  manufacture  of  the 
articles  under  that  contract 

Tou  will  make  reports  as  required  to  this  office  as  to  the  progress  of  the  con- 
tract and  any  remarks  you  may  have  to  make  pertinent  thereto. 

Transportation  is  herewith  inclosed  covering  the  Journey. 

Remarks: 

You  will  be  allowed  $4.00  per  day  for  the  first  30  days ;  $1.00  per  day  there- 
after while  on  duty  at  your  temporary  station. 

TransporUtion  furnished  5/10/18  via  NYNH&H  RR.    Req.  #613484. 

By  direction  of  the  depot  quartermaster : 

C.  S.  RiDGWAY,  Jr., 

Ut  Lieut.,  Q,  Jf .  C.  N,  A. 

The  per  diem  provided  by  this  order  was  paid  and  the  present 
claim  arises  under  the  provisions  of  Changes  Army  Regulations  No. 
78,  dated  August  19^  1918,  increasing  the  per  diem  after  the  first  30 
da^s  from  $1  to  $1.50. 

The  question  presented  whether  the  above  order  was  sufficient  to 
place  employee  on  temporary  duty  is  not  new,  twice  having  been 
considered  in  published  deqisions  of  the  Comptroller  of  the  Treasury 
in  crises  identical  as  to  facts.  25  Comp.  Dec,  899 ;  27  id,^  816.  The 
latter  case  is  in  effect  a  reversal  of  the  earlier  decision. 

Section  733  of  the  Army  Regulations,  as  amended,  provides : 

733.  Reimbursement  of  actual  expenses  when  traveling  under  competent 
orders  will  be  allowed,  under  the  following  heads,  to  civilians  in  the  employ 
of  any  branch  of  the  military  service,  excepting  the  expert  accountant  of  the 
Inspector  General's  Department  and  those  mentioned  in  paragraph  734,  viz : 

e.  Cost  of  meals,  including  tips,  not  to  exceed  $5.00  a  day  while  en  route, 
when  meals  are  not  included  in  the  transportation  fare  paid,  and  not  to  exceed 
$5.00  a  day  for  meals,  tips,  and  lodgings  during  necessary  delay  en  route,  and 
when  meals  are  included  in  the  transportation  fare  paid,  tips  for  meals  not  to 
exceed  15  cents  each. 

/.  Cost  of  meals  and  lodgings,  including  baths,  tips,  and  laundry  work,  not 
to  exceed  $5.00  a  day  for  the  first  30  days  while  on  duty  at  places  designated 
In  the  orders  for  the  performance  of  temporary  duty,  and  a  flat  per  diem 
allowance  of  $1.50  a  day  after  the  first  30  days  of  temporary  duty  at  any 
one  place.  In  time  of  actual  war  no  such  reimbursement  of  exi)enses  or  per 
diem  allowance  will  be  allowed  to  the  civilian  employees  specified  who  ac- 
company troops  in  the  field,  but  in  lieu  thereof  the  allowance  of  tents  pre- 
scribed by  the  war  Wepartment  and  a  ration  will  be  furnished  such  employees. 

2.  In  lieu  of  reimbursement  for  the  actual  expenses  provided  In  e  and  f  of 
subparagraph  1,  civilian  employees  not  accompanying  tniops  in  time  of  actual 
war*  nor  traveling  on  Army  transports,  may,  when  their  orders  so  prescribe,  be 
allowed  flat  per  diem  allowances  not  exceeding  the  following  rates  when  travel- 
ing and  when  on  duty  for  the  first  30  days  at  places  designated  in  their  orders 
for  the  performance  of  temporary  duty. 
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These  sections  of  the  Army  Begulations  promulgated  by  the  Sec- 
retary of  War  imder  authority  of  the  act  of  August  1, 1914, 88  Stat., 
680,  provide  for  the  reimbursement  of  traveling  expenses  of  em- 
ployees of  the  Government  temporarily  away  from  their  designated 
post  of  duty. 

The  law  and  regulations  relating  to  per  diem  allowances  in  lieu 
of  actual  traveling  expenses  authorize  payment  thereof  for  travel 
and  temporary  duty  incident  to  employment  at  a  permanent  sta- 
tion, and  orders  to  travel  should  clearly  show  this  fact. 

To  entitle  claimant  to  traveling  expenses  under  this  order  it  must 
be  shown  that  he  was  in  a  travel  status  while  at  Bridgewater,  Mass. 
Whether  an  officer  or  employee  of  the  Government  is  in  a  travel 
status  during  a  given  period  is  not  so  much  dependent  upon  the 
wording  of  his  orders  as  upon  the  facts  of  the  case.  He  must  have 
a  permanent  station  at  which  he  has  definite  duties  to  perform,  and 
his  absence  therefrom  must  be  of  a  temporary  nature;  his  orders 
to  travel  on  temporary  duty  should  be  such  as  to  direct  that  upon  the 
completion  of  the  duties  enjoined  by  his  orders  he  is  to  return  to  his 
permanent  station. 

The  order  of  May  10,  1918,  specifically  directed  a  change  of  sta- 
tion from  Boston  to  Bridgewater.  There  is  nothing  in  the  record 
showing  intent  that  the  employment  at  Bridgewater  was  to  be  tem- 
porary. There  was  no  direction  in  the  order  that  the  employee  was 
to  return  to  Boston  on  the  completion  of  his  duties  at  Bridgewater. 
The  word  "  temporary  "  under  the  head  of  "  Remarks  **  in  the  order 
is  a  mere  conclusion,  unsupported  by  convincing  facts,  and  must  be 
disregarded.  It  is  held  that  during  the  period  May  10, 1918,  to  March 
10, 1919,  the  designated  post  of  duty  of  this  employee  was  at  Bridge- 
water,  Mass. 

Upon  a  review  of  the  matter  no  differences  are  found,  and  the 
settlement  is  sustained. 

To  the  extent  above  indicated  the  decision  of  March  23,  1921,  27 
Comp.  Dec,  816,  holding  to  the  contrary  will  not  hereafter  be 
followed. 

Payments  heretofore  made  and  allowances  heretofore  granted  in 
similar  cases  will  not  now  be  disturbed. 

A  copy  of  this  decision  will  be  sent  to  the  Quartermaster  General, 
United  States  Army,  and  in  otherwise  proper  cases  orders  hereafter 
issued  directing  travel  and  the  performance  of  temporary  duty 
should  be  worded  so  as  to  clearly  show  the  character  of  travel  and 
duty  to  be  performed.  In  this  connection  attention  is  invited  to 
the  following  decisions  of  the  Comptroller  of  the  Treasury.  26 
Comp.  Dec,  899,  881,  and  321;  23  id.^  813  and  8;  22  id.,  496;  18  id.^ 
847  and  110. 
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PRIVATE  PROPERTY  LOST  IN  THE  MILITARY   SERVICE. 

TtLere  Is  no  authority  under  the  act  of  March  4,  1921,  41  Stat.,  1436,  providing 
for  reimbursement  of  value  of  private  property  lost  In  the  military  service 
under  certain  conditions  therein  specified,  to  reimburse  a  former  officer  of 
the  Army  who  entered  the  service  through  the  medium  of  the  National 
Guard  for  value  of  personal  baggage  lost  while  being  returned  to  his  home 
after  his  discharge  from  the  service. 

Comptroller  General  McCar!  to  Capt.  C.  E.  Gray,  United  States  Army, 
August  11,  1921: 

By  reference  of  the  Chief  of  Finance,  I  have  your  letter  dated 
August  5,  1921,  transmitting  an  approved  voucher  with  accompany- 
ing papers,  wherein  decision  is  requested  as  to  whether  or  not  you 
are  authorized  under  the  act  of  March  4,  1921,  41  Stat.,  1436,  to 
make  a  payment  of  $210.35  to  Arthur  Smith,  first  lieutenant,  In- 
fantry, discharged,  as  reimbursement  for  the  loss  of  his  private 
property.  The  Secretary  of  War  has  determined  that  $210.35  is 
the  value  of  the  articles  lost  which  were  reasonable,  useful^  necessary, 
and  proper  for  the  officer  to  have  in  his  possession  in  the  military 
service. 

It  appears  that  Arthur  Smith  was  a  second  lieutenant  of  Com- 
pany G,  Second  Infantry,  Maine  National  Guard,  which  was  called 
into  the  Federal  service  on  April  12,  1917;  that  he  returned  from 
overseas  duty  on  May  5, 1919 ;  and  that  he  was  honorably  discharged 
from  the  military  service  on  June  6,  1919,  at  Camp  Devens,  Mass. 
It  further  appears  that  a  trunk,  which  it  is  alleged  contained  the 
articles  of  personal  property  damaged  or  destroyed  and  constituting 
delayed  baggage,  was  shipped  August  12,  1919,  by  the  port  and 
zone  transportation  officer,  Hoboken,  N.  J.,  via  the  Hoboken  Shore 
Sailroad  and  connecting  lines,  to  Arthur  Smith  at  Bangor,  Me.; 
that  the  shipment  was  made  on  a  Government  bill  of  lading  at  a 
released  valuation  of  $10  per  100  pounds;  that  the  shipment  was 
"  practically  totally  destroyed  "  at  Rotterdam  Junction,  N.  Y. ;  and 
that  the  carrier  refused  to  recognize  a  claim  therefor  in  excess  of 
$9.20. 

The  act  of  March  4,  1921,  41  Stat.,  1436,  provides  reimbursement 
of  the  value  of  private  property  belonging  to,  and  lost  without  fault 
or  negligence  of,  "  officers,  enlisted  men,  and  members  of  the  Nurse 
Corps  (female)  of  the  Army  "  transferred  by  a  common  carrier — 

When  during  travel  under  orders  such  private  property,  including  the  regu- 
lation allowance  of  baggage,  transferred  by  a  common  carrier,  or  otherwise 
transported  by  the  proper  agent  or  agency  of  the  United  States  Government, 
is  lost,  damaged,  or  destroyed ;  but  replacement,  recoupment,  or  commutation  in 
these  circumstances,  where  the  property  was  or  shall  be  transported  by  a  com- 
mon carrier,  shall  be  limited  to  the  extent  of  such  loss,  damage,  or  destruction 
over  and  above  the  amount  recoverable  from  said  carrier. 

Payment  of  the  voucher  herewith  returned  is  unauthorized  for  the 
reason  that  Arthur  Smith  was  not  an  officer  of  the  Army  traveling 
under  orders  when  his  trunk  and  the  contents  were  damaged  by  fire 
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subsequent  to  August  12, 1919,  as  he  had  been  discharged  therefrom 
on  June  5,  1919,  22  Comp.  Dec,  228 ;  also,  as  he  entered  the  service 
through  the  medium  of  the  National  Guard,  there  was  no  authority 
for  the  transportation  of  his  baggage  to  his  home  on  discharge,  25 
Comp.  Dec,  786.  Under  what  authority  shipment  was  made  at  Gov- 
ernment expense  does  not  appear,  and  in  the  absence  of  proper  au- 
thority no  obligation  could  be  imposed  on  the  Government  for  the 
loss  of  the  property. 

LEAVE  OF  ABSENCE— ARSENAL  EMPLOYEES. 

The  Secretary  of  War  being  vested  with  authority  to  make  the  necessary  regu- 
lations under  act  of  July  9,  1918,  40  Stat.,  870,  permitting  payment  during 
the  period  of  the  war  for  leave  not  taken  by  arsenal  employees,  and  having 
on  June  30, 1920,  ordered  that  no  payments  for  leave  should  be  made  on  and 
after  July  1,  1920,  arsenal  employees  are  not  entitled  to  pay  for  leave  accru- 
ing on  and  after  July  1,  1920,  and  not  taken. 

Decision  by  Comptroller  General  McCarl,  August  11,  1921: 

F.  E.  GDbert  applied  August  4,  1921,  for  review  of  the  action  of 
the  War  Department  Division  in  disallowing  per  settlement  (claim 
No.  787666)  dated  July  20,  1921,  his  claim  for  pay  for  leave  accrued 
but  not  taken  during  the  service  year  while  performing  service  as 
an  arsenal  employee. 

The  act  of  August  29,  1916,  39  Stat.,  617,  grants  30  days'  leave 
with  pay  to  arsenal  employees,  beginning  with  the  second  service 
year. 

It  has  been  held  that  the  leave  authorizd  by  the  act  of  August  29, 
1916,  is  not  cumulative  and  if  not  allowed  during  the  service  year  in 
which  it  accrues  it  may  not  lawfully  be  granted  in  a  subsequent 
service  year.  It  has  also  been  held  that  an  employee  who  is  granted 
leave  under  that  act  but  who  is  retained  on  duty  during  such  leave 
may  not  lawfully  be  paid  for  such  leave  and  also  for  the  service  per- 
formed during  the  period.    See  23  Comp.  Dec,,  724. 

The  act  of  July  9,  1918,  40  Stat.,  870,  authorized  and  empowered 
the  Secretary  of  War,  during  the  period  of  the  war,  to  make  pay- 
ment, under  such  regulations  as  he  might  prescribe,  to  arsenal  em- 
ployees for  work  performed  on  all  days  of  leave  granted  by  law  to 
such  employees.  Under  date  of  December  21,  1918,  the  Secretary 
of  War  promulgated  regulations  under  the  act  of  July  9,  1918,  and 
thereafter  payment  was  made  to  afsenal  employees  for  leave  accrued 
but  not  taken. 

On  June  30, 1920,  however,  the  Secretary  of  War  issued  an  order  to 
the  effect  that  on  and  after  July  1,  1920,  no  further  payments  would 
be  made  under  the  act  of  July  9,  1918,  for  leave  not  taken.  That 
order  terminated  pay  for  leave  for  any  period  during  which  an 
arsenal  employee  performed  service  and  was  paid  therefor. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the 
settlement  is  sustained. 
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OFFICERS  AND  EMPLOYEES  HOLDING  TWO  POSITIONS. 

▲  clerk  of  United  States  district  court  may  legally  be  paid  as  clerk  while 
bolding  a  commission  in  the  Officers'  Reserve  Corps  of  the  United  States 
Army,  except  for  such  periods  as  he  may  be  on  active  duty  as  an  officer 
in  the  Officers'  Reserve  Corps  when  he  wonld  be  prohibited  by  provisions 
of  section  6  of  the  act  of  May  10,  1916,  as  amended  by  the  act  of  August 
29,  1916,  39  Stat,  682,  from  receiving  compensation  as  a  clerk  of  court 

Comptroller  General  McCail  to  the  Attorney  General,  Augoat  11,  1921: 

I  have  your  letter  of  August  8  requesting  decision  whether  the 
clerk  of  the  United  States  District  Court  for  the  Eastern  District 
of  Tennessee  ^  may  legally  be  paid  for  his  services  as  clerk  of  said 
court,  provided  he  holds  a  commission  in  the  Officers'  Beserve  Corps 
of  the  United  States  Army.'' 

In  deciding  the  question  presented  consideration  must  be  given 
to  the  provisions  of  section  2  of  the  act  of  July  31, 1894, 28  Stat.,  205, 
'  and  section  6  of  the  act  of  May  10,  1916,  as  amended  by  the  act  of 
August  29, 1916,  39  Stat,  582. 

Section  2  of  the  act  of  July  31, 1894,  provides : 

I  ^    *    *    No  person  who  holds  an  office  the  salary  or  annual  compensation 

I         attached  to  which  amonnts  to  the  sum  of  two  thousand  five  hundred  dollars 

:         shall  be  appointed  to  or  hold  any  other  office  to  which  compensation  is  attached 

I         unless  specially  heretofore  or  hereafter  speciaUy  authorized  thereto  by  law; 

but  this  shaU  not  apply  to  retired  officers  of  the  Army  or  Navy  whenever  they 

may  be  elected  to  public  office  or  whenever  the  President  shall  appoint  them 

to  office  by  and  with  the  advice  and  consent  of  the  Senate. 

!  The  clerk  of  the  United  States  District  Court  for  the  Eastern  Dis- 

!        trict  of  Tennessee  holds  an  office  the  salary  or  annual  compensation 

attached  to  which  amounts  to  the  sum  of  $2,500  or  more.    Section  2, 

act  of  February  26,  1919,  40  Stat.,  1182.    Therefore,  the  provision 

thus  quoted  expressly  precludes  him  from  holding  an  office  in  the 

I        Officers'  Reserve  Corps  if  compensation  is  attached  to  said  office. 

But  with  reference  to  the  matter  of  compensation  of  officers  of  the 

Officers'  Beserve  Corps  section  37  of  the  act  of  June  8,  1916.  as 

amended  by  section  32  of  the  act  of  June  4,  1920,  41  Stat.,  776, 

provides : 

To  the  extent  provided  for  from  time  to  time  by  appropriations  for  this 
specific  purpose,  the  President  may  order  reserve  officers  to  active  duty  at  any 
time  and  for  any  period ;  but  except  in  time  of  a  national  emergency  expressly 
declared  by  Congress*  no: reserve  officer  rshall  be  employed  on  active  duty  for 
more  than  fifteen  days  in  any  calendar  year  without  his  own  consent.  A  reserve 
officer  shall  not  be  entitled  to  pay  and  allowances  except  when  on  active  duty. 
When  on  active  duty  he  shall  receive  the  same  pay  and  allowances  as  an 
officer  of  the  Regular  Army  of  the  same  grade  and  length  of  active  service,  and 
mileage  from  his  home  to  his  first  station  and  from  his  last  station  to  his  home, 
but  shall  not  be  entitled  to  retirement  or  retired  pay. 

From  this  provision  it  will  be  seen  that  compensation  attaches  to 
officers  in  the  Officers'  Reserve  Corps  only  while  on  active  duty. 
Therefore,  while  the  officer  in  the  case  presented  by  you  can  not 
legally  hold  the  office  of  clerk  of  the  court  while  on  active  duty  as 
an  officer  of  the  Army  in  the  Officers'  Reserve  Corps  the  provisions 
of  section  2  of  the  act  of  July  81,  1894,  do  not  preclude  biiQ  from 
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holding  at  the  same  time  the  office  of  clerk  of  the  court  and  a  com- 
mission in  the  Officers'  Beserve  Corps  when  not  on  active  duty. 
Section  6  of  the  act  of  May  10, 1916,  provides : 

That  unless  otherwise  specially  authorized  hy  law,  no  money  appropriated 
by  this  or  any  other  Act  shall  be  available  for  payment  to  any  person  receivlns 
more  than  one  salary  when  the  combined  amount  of  said  salaries  exceeds  tlie 
sum  of  $2,000  per  annum,    ♦    •    ♦. 

This  provision  would  clearly  prohibit  the  payment  to  the  officer 
in  question  of  any  compensation  as  a  clerk  of  the  court  while  en- 
titled to  compensation  as  an  officer  of  the  Officers'  Beserve  Corps. 
23  Comp.  Dec,  62. 

Answering  your  question  specifically,  you  are  advised  that  the 
officer  referred  to  in  your  letter  may  legally  be  paid  as  a  clerk  of 
the  district  court  while  holding  a  commission  in  the  Officers'  Reserve 
Corps  except  for  such  periods  as  he  may  be  on  active  duty  as  an 
officer  in  the  Officers'  Reserve  Corps. 


ENLISTED  MAN  HOLDING  TEMPORARY  COMMISSION  AS 

OFFICER. 

An  enlisted  man,  holding  temporary  commission  as  officer,  is  entitled,  by  virtue 
of  section  13,  act  of  May  22,  1917,  40  Stat.,  87,  to  the  pay  and  allowances 
of  the  permanent  enlisted  grade  held  by  him  when  accepting  the  commis- 
sion or  attained  during  his  commission,  when  they  exceed  the  pay  and 
allowances  to  which  he  would  be  entitled  under  the  commission. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  August  11,  1921 : 
I  have  your  letter  of  July  29,  1921,  referring  for  decision  the 
question  whether  Ensign  Charles  H.  Gordon,  United  States  Navy, 
is  entitled  to  the  pay  of  a  gunner  after  12  years  or  to  the  pay  of  an 
ensign  after  10  years. 

Transcript  of  Ensign  Gordon's  service  record  shows  that  while 
holding  commission  as  ensign,  temporary,  in  the  Navy  he  accepted 
appointment  as  permanent  gunner.  Since  your  question  indicates 
that  Gordon  is  now  a  temporary  ensign,  presumably  his  appointment 
as  gunner  did  not  vacate  his  temporary  appointment  as  ensign,  and 
the  question  is  whether  an  officer  who,  while  holding  a  temporary 
appointment  under  the  act  of  May  22,  1917,  40  Stat.,  85,  was  pro- 
moted in  permanent  grade,  is  entitled  to  the  pay  and  allowances  of 
such  permanent  grade  when  same  is  greater  than  the  pay  and  allow- 
ance of  his  temporary  grade. 
The  act  of  May  22, 1917, 40  Stat.,  86,  87,  provides : 

Sec  7.  That  the  permanent  and  probationary  commissions,  appointments^ 
and  warrants  of  officers  shall  not  be  vacated  by  reason  of  their  temporary  ad- 
vancement or  appointment,  nor  shall  said  officers  be  prejudiced  in  their  rela- 
tive lineal  rank  in  regard  to  promotion  in  accordance  with  the  Act  of  August 
twenty-ninth,  nineteen  hundred  and  sixteen :  Provided,  That  the  rights,  bene- 
fits, privileges,  and  gratuities  of  all  enlisted  men  of  the  Navy  and  Marine  Corps 
now  authorized  by  law  shall  not  be  lost  or  abridged  in  any  respect  whatever 
by  their  acceptance  of  temporary  commissions  or  warrants  hereunder :  Provided 
further.  That  no  person  who  shall  receive  a  temporary  appointment  shall  be 
entitled  to  pay  or  allowances  except  under  such  tempor:.ry  appointment:  And 
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provided  further^  That  upon  the  termination  of  temporary  appointments  in  a 
higher  grade  or  rank  as  authorized  by  this  Act  the  officers  so  advanced,  includ- 
hig  probationary  second  lieutenants,  warrant  officers,  clerks  to  assistant  pay- 
masters, and  enlisted  men  of  the  Navy  and  Marine  C!orps,  commissioned  and 
warrant  officers  of  the  United  States  Coast  Guard,  shall  revert  to  the  grades 
rank,  or  rating  from  vrhich  temporarily  advanced,  unless  such  officers  or  en- 
listed moi  in  the  meantime,  in  accordance  with  law,  become  entitled  to  pro- 
motion to  a  higher  grade  or  rank  in  the  permanent  Navy  or  Marine  Corps,  in 
which  case  they  shall  revert  to  said  higher  grade  or  rank  and  shall  after 
passing  the  prescribed  examination,  be  commissioned  accordingly. 

Sec.  13.  Nothing  contained  in  this  Act  shall  operate  to  reduce  the  rank,  pay 
or  allowances  that  would  have  been  received  by  any  person  in  the  Navy,  Marine 
Corps,  or  Coast  Guard  except  for  the  passage  of  this  Act 

In  24  Comp.  Dec,  229,  it  was  held  that  under  these  provisions  a 
warrant  officer  who  is  given  a  temporary  commission  is  entitled  to 
continue  to  receive  the  pay  and  allowances  of  his  permanent  grade 
or  rank  when  same  exceeds  the  pay  and  aUowances  of  his  temporary 
rank.  In  this  instance  we  have  the  condition  in  which  the  officer's 
permanent  grade  is  changed  while  holding  a  temporary  appointment 
and  the  question  is  whether  the  officer  is  entitled  to  the  pay  and 
allowances  of  the  higher  permanent  grade  when  same  exceeds  the 
pay  and  allowances  of  his  temporary  commissioned  rank. 

The  act  of  May  22,  1917,  provides  that  the  temporary  appoint- 
ments shall  not  effect  the  officer's  rights  relative  to  promotion  in 
permanent  grade.  It  also  provides  that  such  temporary  appoint- 
ments or  commissions  shall  not  operate  to  reduce  the  rank,  pay,  or 
allowances  that  the  officer  would  have  received  except  for  the  tempor- 
ary appointment.  It  not  only  saves  to  him  the  pay  and  allowances 
of  his  permanent  grade  when  given  a  temporary  appointment,  but 
saves  to  him  the  pay  and  aUowances  of  any  permanent  grade  or 
rank  attained  while  holding  the  temporary  appointment.  In  the 
case  in  question  the  permanent  grade  of  gunner  was  attained  by 
Gordon  independent  of  the  temporary  appointment  as  ensign,  and 
therefore  the  pay  and  allowances  thereof  would  have  accrued  to 
Ensign  Gordon  regardless  of  his  temporary  appointment  as  ensign. 

Accordingly,  you  are  advised  that  Ensign  Gordon  is  entitled  to 
receive  the  pay  and  allowances  of  a  gunner  after  12  years  when  same 
is  greater  than  his  pay  and  allowances  as  an  ensign. 


ARMY  OFFICER  PERFORMING  AERIAL  FLIGHTS. 

The  performance  of  aerial  flights  by  assignment  from  a  subordinate  ofBcer  does 
not  entitle  an  ofllcer  to  the  increased  pay  for  flying  duty,  as  provided  by 
acts  of  June  3,  1916,  89  Stat,  175,  and  July  24, 1917,  40  Stat.,  245,  when  no 
orders  assigning  him  to  duty  requiring  regular  and  frequent  aerial  flights 
have  been  issued  by  a  competent  official  of  the  War  Department 

Oedrion  by  Comptroller  General  ycCarl,  August  11»  1921: 

Eugene  F.  Wermuth,  formerly  a  first  lieutenant,  A.  S.,  S.  O.  R.  C, 

United  States  Army,  applied  August  1, 1921.  for  revision  of  the  ac- 
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tion  of  the  Auditor  for  the  War  Department  in  disallowing  by  settle* 
ment  No.  740643,  dated  March  1, 1921,  his  claim  for  flying  pay,  Janu- 
ary to  September,  1918  (exact  dates  not  indicated),  while  on  duty 
with  the  Fourth  Balloon  Company  in  France. 

The  commanding  officer  of  the  Fourth  Balloon  Company  reported 
February  10, 1920,  as  follows : 

1.  The  retained  overaeas  records  of  the  4th  BaUoon  Company  show  that 
Lieut.  Eugene  F.  Wermuth  was  a  member  of  this  organization,  known  in  its 
inception  as  Company  **  D/'  2nd  Balloon  Sqnadron,  and  later  as  the  4th  BaUoon 
Company,  from  February  12,  1918,  being  assigned  by  paragraph  17,  Special 
Orders  38,  Headquarters,  Air  Service,  L.  of  C,  A.  E.  F.,  dated  February  12, 
1918.  A  letter  from  1st  Lieut.  C.  E.  Smith,  A.  S.  A.,  commanding  officer  of  the 
company,  dated  February  2,  1919,  states  that  Lieut  Wermuth  was  transferred 
from  the  company  July  28,  1918,  to  the  U.  S.  Balloon  School,  Camp  de  Souge, 
Gironde. 

No  actual  orders  placing  Lieut  Wermuth  on  flying  status  appear  among  the 
records  of  this  organization ;  however,  copies  of  several  reports  rendered  to  the 
C.  A.  S.,  A.  E.  F.  (bimonthly)  (semimonthly?),  show  Lieut.  Wermuth  as  having 
a  total  of  10  hours  and  8  minutes  flying  time  in  the  air.  These  reports  include 
the  time  from  March  to  June,  1918.    Further  reports  not  found. 

3.  Copies  of  all  other  data  bearing  on  Lieut  Wermuth,  found  in  the  overseas 
records  of  this  company  are  enclosed. 

Attached  to  this  indorsement  are  certified  copies  of  reports  dated 
March  15, 1918  (for  the  period  subsequent  to  March  6,  1918),  April 
1,  May  1,  May  15,  and  June  1,  and  a  certified  copy  of  a  report  made 
to  the  commanding  officer  of  the  Second  Balloon  Squadron  June  24, 
1918,  by  the  commanding  officer  of  Company  D  of  that  squadron,  sub- 
mitting ''  the  names  of  officers  of  this  company  that  are  on  duty  re- 
quiring them  to  participate  in  regular  and  frequent  aerial  flights,'' 
among  which  is  the  name  of  claimant. 

The  auditor  disallowed  the  claim  because  "  in  view  of  the  fact  that 
no  orders  were  issued  placing  the  officer  on  a  flying  status  and  as- 
signed to  duty  this  office  has  tio  authority  to  make  payment  over 
above  period  "  (March  6  to  June  24, 1918). 

The  act  of  June  3, 1916,  39  Stat.,  175,  provides : 

Each  aviation  officer  authorized  by  this  Act  shall,  while  on  duty  that  requires 
him  to  participate  repnilarly  and  frequently  in  aerial  flights,  receive  an  increase 
of  twenty-five  per  centum  in  the  pay  of  his  grade  and  length  of  service  under 
his  commission.    ♦    •    ♦. 

The  act  of  July  24, 1917, 40  Stat.,  245,  provides : 

Any  officer  attached  to  the  aviation  section  of  the  Signal  Corps  for  any  mili- 
tary duty  requiring  him  to  make  regular  and  frequent  flights  shall  receive  an 
increase  of  twenty-five  per  centum  of  the  pay  of  his  grade  and  length  of  service 
under  his  commission. 

Paragraph  1269^,  Army  Regulations,  1913,  is  in  part  as  follows: 

Aviation  officers  ♦  •  ♦  may  be  assigned  to  duty  requiring  them  to  par- 
ticipate in  regular  and  frequent  aerial  fights  by  the  commanding  officer  of 
the  aviation  station,  camp,  school,  field,  post,  or  aeronautical  organization  in 
the  field  to  which  the  ofilcer  may  be  assigned.  No  officer  will  be  continued  on 
such  duty  except  as  authorized  by  the  acts  of  Congress  of  July  18,  1914,  June 
S,  1916,  and  July  24,  1917.  • 
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OUta.„.  h«  ».bmi«^  .  min>.ogr.ph.d  doe»n>«.t  ^ta,  - 

follows : 

G.  H.  Q.,  American  Expeditionabt  Fobces 

(AiB  Service), 
January  26,  1918. 
MemoraDdmn :  To  commanding  oflScers  of  all  Air  Service  units. 

The  Commander-ln-Cblef  has  recommended  to  the  War  Department  that  the 
law  giving  Increased  pay  and  rank  for  officers  on  aviation  duty  be  revoked. 
Until  such  time  as  notification  Is  received  as  to  whether  or  not  this  law  has 
been  revoked,  the  Commander-ln-Ohlef  has  decided  that  no  officers  will  be  an- 
nounced in  orders  as  on  duty  requiring  them  to  participate  regularly  and  fre- 
quently In  aerial  flights. 

While  above  is  pending,  no  application  will  be  made  to  this  office  to  Issue 
orders  placing  officers  on  flying  duty.  Upon  receipt  of  definite  Information^ 
same  will  be  communicated  to  all  concerned  without  delay. 

By  direction  of  the  C.  A.  S. 

W.  B  BUBTT, 

Oolimel,  Siffndl  Corps, 
G.  H.  Q.,  A.  B.  F.,  C.  A-  S.,  Jan.  26.  1918. 
CJopy  to :  1st  Lt  E.  F.  Wermuth,  A.  S.,  S.  O.  R.  O. 

It  appears  that  on  or  about  May  2,  1918,  the  commanding  officer 
of  the  Second  Balloon  Squadron,  to  which  claimant  was  then  at- 
tached, authorized  claimant  to  wear  the  insignia  of  an  ^'  observer.'' 
The  Director  of  Air  Service  reported  April  5, 1920,  as  follows : 

No  record  can  be  found  of  orders  announcing  this  officer  on  duty  requiring 
regular  and  frequent  participation  In  aerial  fights,  and  It  has  not  been  possible 
to  establish  the  fact  that  he  was  on  such  duty  from  January,  1918,  to  September, 
1918,  as  claimed  In  his  original  communication,  but  It  will  be  seen  from  the 
preceding  indorsements  and  Inclosures  thereto  that  he  was  on  flying  duty 
from  March  6  to  June  24,  1918,  and  it  Is  thought  that  orders  f^bould  issue 
announcing  him  as  on  such  duty  between  those  dates,  and  orders  are  recom- 
maided  accordingly,  provided  his  dismissal  and  confinement  do  not  prohibit 
BQcb  action.  * 

The  Adjutant  General  of  the  Army  reported  to  the  Auditor  for 
the  War  Department  February  12,  1921,  that  "  Orders  in  this  case 
have  not  and  will  not  be  issued,  in  view  of  the  fact  that  this  officer 
is  no  longer  in  the  service." 

The  question  thus  presented  is  whether  an  officer  assigned  by  a 
subordinate  officer  to  duty  requiring  him  to  participate  regularly 
and  frequently  in  aerial  flights  and  who  performs  that  duty  can  be 
deprived  of  the  increased  pay  therefor  authorized  by  statute  by  the 
neglect,  failure,  or  refusal  of  the  appropriate  officer  to  issue  in  writ- 
ing the  order  evidencing  such  assignment  or  detail.  The  statute 
authorizes  the  increased  pay  when  an  officer  is  assigned  to  duty  re- 
quiring him  to  participate  regularly  and  frequently  in  aerial  flights ; 
the  regulations  provide  that  aviation  officers  may  be  so  assigned  by 
the  commanding  officer  of  an  aeronautical  organization  in  the  field 
to  which  the  officer  may  be  assigned. 

I  am  of  opinion  that  the  statute  requires  that  an  authorized  official 
of  the  War  Department  shall  determine  whether  an  officer  of  the 
Air  Service  is  ^^on  duty  that  requires  him  to  participate  regularly 
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and  frequently  in  aerial  flights,"  and  that  the  permission,  request, 
or  direction  of  subordinate  officers  to  undertake  duties  of  this  char- 
acter gives  no  right  to  the  increased  pay  therefor  in  the  absence 
of  a  competent  order  assigning  the  officer  to  such  duty.  As  claim- 
ant has  submitted  no  order  issued  by  a  competent  officer  of  the 
War  Department  announcing  him  as  on  duty  requiring  him  to  par- 
ticipate regularly  and  frequently  in  aerial  flights  during  any  period 
in  1918  no  payment  is  authorized. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the 
settlement  is  sustained. 


SPECIAL  ALLOWANCES  TO  NAVAL  AND  MARINE  CORPS  OFFI- 
CERS AND  ENLISTED  MEN  SERVING  UNDER  UNUSUAL  CONDI- 
TIONS. 

Under  the  appropriations  for  special  allowances  for  maintenance  to  officers  and 
enlisted  men  of  the  Navy  and  the  Marine  Corps  serving  under  unusual 
conditions,  the  determination  of  the  amount  of  such  allowances  and  the 
basis  for  their  computation,  as  weU  as  the  question  whether  service  is 
"under  unusual  conditions/'  are  within  administrative  discretion  of  the 
Secretary  of  the  Navy.    26  Comp.  Dec.,  195,  overruled  in  part 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  August  12,  1921: 
I  have  your  letter  of  June  29,  1921,  addressed  to  the  Comptroller 
of  the  Treasury,  as  follows : 

The  department  has  noted  certain  disallowances  made  by  the  Auditor  for  the 
Navy  Department  in  his  statement  of  differences,  dated  May  31, 1921,  certificate 
No.  16964D,  in  the  disbursing  account  of  Major  Jeter  R,  Horton,  A.  Q.  M., 
special  disbursing  agent,  Paymaster's  Department,  United  States  Marine  Corps, 
of  payments  of  maintenance  aUowance  to  officers  and  enlisted  men  of  the  Navy 
and  Marina  Corps  on  duty  with  the  Marine  Detachment,  American  Legation, 
Peking,  China. 

The  question  of  affording  some  relief  to  officers  serving  in  China  was,  for 
some  time  after  the  declaration  of  war,  made  the  subject  of  individual  and 
personal  representation  and  appeal  to  the  Secretary  of  the  Navy  by  the  friends 
and  relatives  of  officers  and  men  serving  in  China,  but  without  avaU  until  the 
matter  was  taken  up  officially  on  May  21,  1918,  by  Major  R.  H.  Davis,  A.  Q.  M., 
United  States  Marine  Corps,  and  special  disbursing  agent  of  the  Paymaster's 
Department  at  Peking  at  that  time.  Upon  these  official  recommendations  it 
was  decided  to  take,  as  soon  as  practicable,  such  action  as  would  afford  the 
necessary  relief.  This  relief  could  not  be  extended  immediately,  as  no  appro- 
propriation  then  appeared  to  be  available  to  pay  such  allowances  to  officers  and 
men  of  the  Marine  Corps,  but  there  was  specific  legislation  under  "  Contingent, 
Navy,"  in  the  act  of  July  1,  1918,  which  authorized  the  payment  of  a  mainte- 
nance allowance  to  officers  of  the  Navy  serving  under  the  circumstances  reported 
in  China.  The  department,  however  in  the  next  annual  appropriation,  had 
enacted  under  •*  Pay,  miscellaneous,"  in  the  act  of  July  11,  1919,  the  following 
legislation  which  makes  specific  provision  for  the  payment  of  this  allowance 
to  both  officers  and  enlisted  men  of  the  Navy  and  Marine  Corps,  viz : 

"That  this  appropriation  and  the  appropriation  *  Pay,  Marine  Corps,*  shall  be 
available  for  special  allowances  for  maintenance  to  officers  and  enlisted  men  of 
the  Navy  and  Marine  Corps  serving  under  unusual  conditions.*' 

Under  the  above  provision  the  Major  General  Commandant  of  the  Marine 
Corps,  under  date  of  September  3,  1919,  was  authorized  to  Issue  the  necessary 
instructions  granting  all  officers  and  enlisted  men  of  the  Navy  and  Marine 
Corps  attached  to  the  American  Legation  Guard,  Peking,  or  on  shore  duty 
elsewhere  in  China,  from  July  1,  1919,  the  same  allowances  as  those  which 
bad  been  granted  by  the  State  Department  to  its  officers  and  employees   In 
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Gbinft,  as  shown  in  the  report  from  that  d^artment,  dated  August  29,  1919. 
Copies  of  the  correspondence  above  referred  to  are  attached. 

The  items  now  disallowed  by  the  Auditor  for  the  Navy  Department  In  the 
settlement  of  the  account  of  Major  Horton  are  the  payments  made  by  him  in 
pursuance  of  the  department's  instructions  enclosed. 

The  necessity  for  the  department's  action  in  granting  relief  to  the  officers 
and  enlisted  men  serving  in  China  is  apparent  from  the  following  state  of 
facts  that  existed  at  that  time,  viz:  The  official  value  of  the  Chinese  dollar 
increased  from  approximately  $0.43  in  1916  to  $0.8610  on  July  1,  1919,  and 
farther  to  approximately  $1.0302  on  April  1,  1920.  This  state  of  affairs  alone 
resulted  in  reducing  the  purchasing  power  of  the  salaries  of  officers  and 
men  in  China  to  less  than  half  its  prewar  value.  But  in  addition  to  this 
the  purchasing  power  of  their  salaries  was  further  decreased  by  an  increase, 
due  to  the  war  conditions,  of  from  50%  to  100%  in  the  cost,  as  expressed 
in  Chinese  currency,  of  the  necessaries  of  life,  as  shown  by  official  reports  from 
China.  They  were,  therefore,  not  only  suffering  from  the  high  cost  of  living 
the  same  as  officers  and  men  serving  elsewhere,  but  also  from  the  unprecedented 
high  rate  of  exchange  for  Chinese  currency,  thereby  decreasing  the  purchasing 
power  of  their  salaries  from  150%  to  200%  below  their  prewar  level.  These 
facts  created  a  condition  that  made  it  impossible,  without  great  sacrifice,  for 
our  officers  and  enlisted  men  on  duty  in  China  to  meet  their  current  living 
expenses.  It  was  considered  then  a  military  necessity  that  some  relief  be 
granted  these  officers  and  men,  and  in  consequence  thereof,  the  provision  con- 
tained in  the  act  of  July  11,  1919,  was  intended  to  provide  authority  for  the 
department  to  afford  the  necessary  relief  to  the  officers  and  enlisted  men  of 
the  Marine  Corps  serving  under  these  unusual  conditions,  and  it  was  deemed 
advisable  that  this  relief  be  granted  as  recommended,  in  the  same  manner 
and  to  the  same  extent  as  that  previously  provided  for  officers  and  employees 
of  the  State  Department.  All  these  expenditures  were  made  in  pursuance  of 
and  in  accordance  with  the  specific  instructions  of  the  department,  which  were 
issued  in  execution  of  and  in  pursuance  of  law,  and  it  is  therefore  not  deemed 
proper  that  the  disbursing  officer  in  who^  accounts  these  disbursements 
appear  shall  be  now  held  responsible  for  the  same  in  the  settlement  of  his 
accounts  by  the  accounting  officers  of  the  Treasury  Department. 

The  decision  of  the  Comptroller  referred  to  by  the  Auditor  for  the  Navy  De- 
partment, 26  Comp.  Dec.,  195,  was  not  in  the  hands  of  the  department,  when 
the  original  instructions  were  sent  to  China,  and  a  reply  to  the  department's 
request  for  decision  in  this  case,  dated  July  25,  1919,  was  not  awaited  due  to 
the  precedent  established  by  the  State  Department  in  paying  similar  allow- 
ances to  its  officers  and  employees  for  a  long  time  previous,  which  action,  it 
was  assumed,  had  the  sanction  and  approval  of  the  accounting  officers  of  the 
Treasury  Department. 

In  view  of  the  above,  it  is  requested  that,  if  deemed  proper,  the  disallow- 
ances in  question  be,  by  your  direction,  allowed  in  the  settlement  in  question, 
as  well  as  in  future  settlements  yet  to  be  made  by  the  auditor  involving  simi- 
lar payments. 

These  allowances  in  all  cases  were  stopped  by  order  of  the  department  from 
May  18,  1920,  the  date  of  the  act  to  provide  temporarily  for  increased  com- 
pensation to  officers  and  enlisted  men  of  the  several  branches  of  the  military 
service. 

Early  information  as  to  the  action  of  your  office  in  this  connection  is 
requested. 

The  disbursing  officer  concerned  has  been  advised  of  this  action. 

In  the  decision  of  the  Comptroller  of  the  Treasury,  26  Comp.  Dec, 
195,  dated  September  16,  1919,  the  question  for  determination  was 
whether  the  Secretary  of  the  Navy  has  authority  under  the  appro- 
priation "Pay,  miscellaneous,"  act  of  July  11,  1919,  41  Stat,  131, 
authorizinir  "  special  allowances  for  maintenance  to  officers  and  en* 
listed  men  of  the  Navy  and  Marine  Corps  serving  under  unusual 
conditions,"  to  grant  to  officers  and  enlisted  men  of  the  Navy  and 
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Marine  Corps  serving  in  foreign  countries  allowances  that  would 
bring  their  compensation,  measured  in  Chinese  silver  dollars  (the 
currency  in  which  their  salaries  have  been  paid)  up  to  what  their 
pay  would  have  been  at  the  prewar  value  of  $0.43  United  States  cur- 
rency for  a  Chinese  silver  dollar.  You  were  advised  by  the  Comp- 
troller in  that  decision  that  the  determination  of  the  question  whether 
service  is  ^^  under  unusual  conditions  "  is  within  the  discretion  of  the 
Secretary  of  the  Navy,  but  that  authority  to  grant  such  special  al- 
lowance did  not  authorize  the  Secretary  to  grant  an  allowance  that 
would  bring  the  compensation  of  officers  and  men  so  serving  up  to 
their  prewar  value  in  Chinese  silver  dollars.  The  reason  for  such 
limitation  apparently  was  that  such  measure  of  maintenance  allow- 
ance would  result  in  an  increase  of  pay  which  was  not  the  legislative 
intent. 

I  agree  with  the  Comptroller's  statement  in  said  decision  that  the 
determination  of  the  question  whether  the  service  is  ''under  un- 
usual conditions  "  as  contemplated  in  the  appropriation  act  is  within 
administrative  discretion.  I  see  no  reason,  however,  why  the  meas- 
ure thereof  is  not  also  left  in  the  first  instance  to  administrative 
action  to  be  exercised,  of  course,  with  due  regard  to  the  conditions 
which  justify  the  allowance.  Since  the  law  leaves  the  determination 
of  the  conditions  under  which  such  allowance  may  be  paid  and  the 
amount  thereof  to  administrative  determination  it  would  seem  that 
the  method  or  basis  for  determining  the  amount  is  by  implication 
also  left  to  administrative  determination. 

Any  indefinite  money  allowance  which  is  not  in  lieu  of,  nor  addi- 
tional to,  a  specific  allowance  must  necessarily  partake  of  the  nature 
of  an  increase  in  compensation  regardless  of  the  method  by  which 
its  measure  is  determined.  Such  was  the  character  of  this  allowance, 
the  intent  and  purpose  of  which  was  to  grant  relief  to  officers  and 
men  serving  under  conditions  which  adnormally  increased  their  liv- 
ing expenses. 

In  granting  an  allowance  under  the  authority  of  the  act  of  July 
11,  1919,  some  basis  for  determining  the  amount  of  the  allowance 
necessarily  had  to  be  adopted,  and  since  the  "  unusual  conditions  " 
under  which  the  officers  and  men  were  serving  were  due  to  the  in- 
creased cost  of  Chinese  silver  dollars  it  seems  just  and  equitable  to 
have  based  the  special  allowance  on  such  increase  the  results  of  which 
it  was  intended  to  relieve.  Such  determination  of  the  measure  of  the 
allowance  is  not  different  in  principle  from  a  per  diem  allowance, 
or  an  allowance  based  on  rank  or  rating,  so  long  as  it  is  paid  as  an 
allowance  separate  and  distinct  from  pay. 

The  method  of  thus  basing  the  allowance  upon  a  comparison  of 
the  value  of  Chinese  silver  money  prior  to  1916  with  its  value  dur- 


DECISIONS  OF  THE  OOMPTBOLLEB  CmNESAIi.  73 

ing  the  period  in  question  formed  a  definite  rule  for  fixing  an  allow- 
ance, and,  being  apparently  just  and  reasonable,  it  can  not  be  said 
to  be  unauthorized.  In  so  far  as  the  decision  in  26  Comp.  Dec,  195, 
is  in  conflict  herewith,  it  will  not  be  followed. 


RELEASE  FROM  ACTIVE  DUTY— ARMY  OFFICER. 

The  assignment  of  a  retired  Army  officer  to  active  duty  and  his  riglit  to  the 
full  pay  and  allowances  of  his  grade  by  virtue  of  act  of  May  18,  1917,  40 
Stat.,  76,  terminate  upon  the  date  of  the  order  relieving  him  from  active 
duty  if  the  conditions  named  in  the  order  are  otherwise  fulfilled,  and  the 
date  the  officer  receives  the  order  is  immaterial. 

Decision  by  ComptroHer  General  McCarl,  August  12,  1921: 

Col.  John  A.  Dapray,  United  States  Army,  retired,  applied  June 
29,  1921,  for  revision  of  the  action  of  the  Auditor  for  the  War  De- 
partment in  disallowing  by  settlement  No.  99198,  dated  July  29, 1920, 
his  claim  for  the  active-duty  pay  and  allowances  of  his  grade  Janu- 
ary 27  to  February  24,  1919,  less  retired  pay  received  during  the 
period,  because  of  his  failure  to  receive  notice  until  February  24, 
1919,  of  his  relief  from  active  duty  by  order  dated  January  24,  1919, 
at  which  date  he  was  ill  and  not  in  actual  performance  of  duty. 

Claimant  was  placed  on  active  duty  by  paragraph  337  of  Special 
Orders,  No.  208,  dated  War  Department,  Washington,  D,  C.,  Sep- 
tember 5, 1918,  as  follows : 

By  direction  of  the  President,  Cot  John  A.  Dapray,  United  States  Army,  re- 
tired, is  relieved  from  duty  .as  professor  of  military  science  and  tactics  at  the 
Catholic  University  of  America,  Washington,  D.  O.  He  is  assigned,  under 
section  1,  paragraph  3,  act  of  Congress  approved  May  18,  1917,  to  active  duty 
as  commanding  officer  of  the  Students'  Army  Training  Ck>rps  unit  at  that 
institution. 

The  statute  cited,  40  Stat.,  76,  entitled  "An  act  to  authorize  the 
President  to  increase  temporarily  the  Military  Establishment  of  the 
United  States,"  authorized  the  President,  by  paragraph  3,  section  1, 
to  secure  officers  for  the  increased  forces  therein  provided,  among 
other  methods,  "by  assigning  retired  officers  of  the  Regular  Army 
to  active  duty  with  such  force  with  their  rank  on  the  retired  list 
and  the  full  pay  ard  allowances  of  their  grade." 

Pursuant  to  the  order  of  September  5,  1918,  Col.  Dapray  took 
command  of  the  unit  of  the  Students'  Army  Training  Corps  at  the 
university  named.  On  or  about  November  29,  1918,  he  became  ill 
and  was  confined  to  his  home  in  the  city  of  Washington  for  several 
months,  being  reported  as  "  sick  in  quarters  "  on  the  reports  of  his 
organization  so  long  as  it  existed. 

Claimant's  command  was  during  December,  1918,  and  January, 
1919,  demobilized,  subordinate  officers  with  the  command  were  either 
relieved  or  discharged,  and  finally,  on  February  20, 1919,  the  contract 
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of  the  contract  surgeon  employed  for  duty  with  the  command  was 
terminated.  Claimant  states  that  this  contract  surgeon  is  the  last 
person  upon  whom  the  command  of  the  organization  deyolved  during 
his  absence  on  account  of  illness.  Because  of  inquiry  by  telephone 
in  February  from  the  Zone  Finance  Office  as  to  his  status  claimant 
wrote  The  Adjutant  General  as  to  the  matter  and  on  February  24, 
1919,  received  in  response  a  copy  of  paragraph  154,  Special  Orders, 
No.  20-O,  dated  War  Department,  Washington,  D.  C,  January 
24, 1919,  as  follows : 

Each  of  the  following-named  retired  officers  Is  relieved  from  duty  at  the 
institution  specified  after  his  name,  and  from  further  duty  with  the  Committee 
on  Education  and  Special  Training,  and  will  proceed  to  his  home,  and  upon 
arrival  there  will  report  by  telegraph  to  The  Adjutant  General  of  the  Army. 
Each  of  the  officers  named  is  relieved  from  active  duty,  to  take  effect  upon 
his  arrival  at  his  home : 

Colonel  John  A.  Dapray,  Catholic  University  of  America,  Washington,  D.  C 

Claim  is  for  active-duty  pay  and  allowances  to  the  date  of  receipt 
of  this  order  in  the  circumstances  already  indicated,  and  the  conten- 
tion is  made  that  claimant  was  assigned  to  active  duty  until  the 
actual  receipt  of  the  order  relieving  him  therefrom. 

The  statute  under  which  he  was  placed  on  active  duty  authorizes 
the  full  pay  and  allowances  of  his  grade  while  assigned  to  active 
duty.  It  has  been  held,  8  Comp.  Dec.,  50,  under  the  act  of  November 
3,  1893,  28  Stat.,  7,  authorizing  the  full  pay  and  allowances  of  their 
grade  to  retired  officers  detailed  as  professors  of  military  science 
and  tactics  "  when  so  detailed  "  that  they  were  entitled  to  the  active- 
duty  pay  and  allowances  from  the  date  of  promulgation  of  the  order 
so  detailing  them. 

By  the  same  reasoning,  under  a  statute  authorizing  the  full  pay 
and  allowances  to  retired  officers  assigned  to  active  duty,  active-duty 
pay  accrues  while  so  assigned,  and  only  while  so  assigned,  and  tho 
failure  to  receive  notice  of  relief  from  active  duty  in  the  circum- 
stances of  this  case  can  not  continue  the  assignment  of  the  officer 
to  active  duty. 

The  fact  of  assignment  to  active  duty  is  established  by  the  orders 
of  the  War  Department.  In  this  case  the  order  of  September  5, 
1918,  assigned  claimant  to  active  duty  and  the  order  of  January 
24,  1919,  relieved  him  from  active  duty  effective  upon  his  arrival 
home.  As  claimant  was  then  confined  to  his  home  because  of  illness 
the  latter  order  might  be  construed  as  a  relief  from  active  duty  on 
the  date  of  its  promulgation.  However  that  may  be,  I  shall  not  now 
question  the  allowance  by  the  disbursing  officer  in  paying  claim- 
ant's January  voucher  of  two  days  for  the  receipt  of  the  order  and 
compliance  therewith. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the  set* 
tlement  is  sustained. 
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LONGEVITY  PAY— NATIONAL  GUARD  SERVICE. 

An  Army  officer  who  entered  the  Federal  service  otherwise  than  through  draft 
with  the  National  Guard,  either  as  an  officer  or  private,  before  July  9, 
1918.  is  entitled  under  the  act  of  that  date,  40  Stat.,  875,  to  count  prior 
service  in  the  National  Guard  or  State  militia  for  the  purpose  of  comput- 
ing longevity  pay  from  July  9,  1918,  until  the  date  of  the  act  of  June  4, 
1920,  41  Stat,  785,  which  act  limits  credit  for  longevity  pay  purposes  to 
active-duty  service  under  appointment  from  the  United  States  Government 
in  the  Regular,  provisional,  or  temporary  forces. 


by  Comptroller  General  McCarl,  August  16,  1921: 
Bichard  J.  Arnold,  of  2380  Fairfax  Street,  Denver,  Colo.,  applied 
July  22,  1921,  for  revision  of  the  action  of  the  Auditor  for  the  War 
Department  in  the  settlement  (No.  758096,  dated  April  14,  1921) 
disallowing  his  claim  for  longevity  pay  as  a  commissioned  officer 
of  Infantry,  National  Army. 

The  adjutant  general  of  the  State  of  New  York  has  certified  as 
follows : 

This  is  to  certify  that  according  to  the  records  of  this  office  Richard  J. 
Arnold  enlisted  in  Co.  B,  23rd  Infantry,  National  Guard,  N.  Y.,  April  2,  1906 ; 
promoted  corporal  Nov.  1,  1909 ;  fuU  and  honorable  discharge,  January  2,  1912. 

The  military  records  on  file  in  the  War  Department  Division  of 
this  office  show  that  he  enlisted  September  22,  1917,  at  Camp  Upton, 
N.  Y.,  as  private  in  Company  C,  Three  hundred  and  fifth  Infantry ; 
promoted  sergeant  November  1,  1917;  left  the  United  States  for 
foreign  service  April  16,  1918,  and  was  discharged  in  France  July 
12,  1918,  to  accept  commission  as  second  lieutenant.  National  Army ; 
and  that  he  was  paid  on  said  discharge  as  of  the  first  enlistment 
period  up  to  and  including  July  12,  1918. 

The  following  is  an  extract  from  Special  Orders,  No.  182,  General 
Headquarters,  American  Expeditionary  Forces,  France,  dated  July 
1, 1918: 

Pursuant  to  authority  contained  in  War  Departnrent  cable  No.  1431,  May  31, 
1918,  the  foUowing-named  graduates  of  the  Third  Officers'  Training  School  are 
temporarily  appointed  second  lieutenants,  National  Army,  as  of  Jane  1,  1918, 
subject  to  confirmation  by  the  War  Department,  and  will  report  as  indicated 
therein  for  assignment  to  duty:  *  ♦  ♦  To  commanding  general  28th  Di- 
vision, for  assignment  to  Infantry:  R.  J.  Arnold,  sergeant,  Co.  C,  305th  lul 
•     •     *.    The  travel  directed  is  necessary  in  the  military  service. 

By  command  of  General  Pershing. 

By  Col.  Stanton,  disbursing  officer.  Quartermaster  Corps  (voucher 
3918),  said  Arnold  was  paid  as  second  lieutenant  of  less  than  five 
years  of  service  from  July  13  to  31,  1918,  inclusive,  and  in  said 
voucher  over  his  signature  is  his  certificate  in  writing,  as  follows : 

I  certify  that  I  have  accepted  a  commission  as  2nd  Lt.,  Infantry,  N.  A.,  July 
IS,  1918. 

He  was  promoted  to  first  lieutenant,  eflfective  November  9,  1918, 
arrived  in  the  United  States  May  30,  1919,  and  was  honorably  dis- 
charged from  the  service  August  31, 1920.  He  was  paid  as  an  officer 
of  lees  than  five  years  of  service. 
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Claimant  contends  that  in  computing  his  pay  under  laws  relating 
to  increase  of  pay  for  length  of  service  his  State  service  in  the  Na- 
tional  Guard,  covering  a  period  of  five  years,  nine  months,  and  one 
day,  should  be  cotmted,  and  that  during  the  period  of  his  service  as 
a  commissioned  officer  he  should  be  paid  the  longevity  pay  to  which 
an  officer  of  over  five  years  and  less  than  ten  years  of  service  is 
entitled. 

Prior  to  July  9,  1918,  only  those  officers  and  enlisted  men  who 
were  in  the  Federal  service  by  way  of  draft  with  the  National  Guard 
were  entitled  to  count  prior  National  Guard  or  Organized  Militia 
State  service  in  computing  increase  of  pay  based  on  length  of  serv- 
ice.   24  Comp.  Dec,  120,  292,  660. 

The  act  of  July  9, 1918,  40  Stat.,  875,  provides : 

Longevity  Pay  far  men  other  than  the  Regular  Army:  That  officers  and 
enlisted  men  of  the  forces  of  the  Army  of  the  United  States  other  than  the 
Regular  Army  who  have  had  service  in  the  National  Guard  and  Organized 
MiUtia  of  any  State,  Territory,  or  District  but  who  have  entered  the  service 
in  the  forces  of  the  Army  of  the  United  States,  otherwise  than  through  draft 
under  the  provisions  of  section  one  hundred  and  eleven  of  the  Act  of  June 
third,  nineteen  hundred  and  sixteen,  known  as  the  national  defense  Act,  shall 
be  on  the  same  footing  as  to  pay  and  allowan/ce  a9  the  members  ojF  qaid  forces 
who  were  drafted  under  the  provisions  of  said  section. 

The  purpose  of  this  act  was  to  operate  as  a  benefit  to  those  who 
had  entered  the  branches  of  the  military  service  not  excepted,  other 
than  by  way  of  draft,  before  July  9, 1918.  The  words  "  but  who  have 
entered  "  limit  and  restrict  and  do  not  apply  to  the  specified  class 
who  were  not  in  the  service  on  July  9,  1918.  27  Comp.  Dec,  754. 
Claimant  was  in  the  service  as  an  enlisted  man  on  and  before  July 
9, 1918,  and  during  the  period  from  July  9  to  12,  1918,  is  entitled  to 
j^  of  ($47.60  less  $44.)  $3.60,  amounting  to  4S  centSy  continuous- 
service  pay,  being  pay  as  of  the  second  enlistment  period  less  the 
pay  of  the  first  enlistment  period  he  received  for  that  time. 

Having  been  in  the  service  continuously  from  a  date  prior  to  July 
9, 1918,  his  right  to  count  lor  longevity  pay  purposes  his  State  serv- 
ice in  the  National  Guard  continued  on  his  promotion  and  appoint- 
ment as  second  lieutenant. 

For  the  period  from  July  13,  1916,  to  November  8,  1918,  during 
which  he  served  as  second  lieutenant  in  foreign  service,  counting  the 
prior  service  as  an  enlisted  man  in  the  National  Guard  and  in  the 
Federal  service  there  is  on  account  of  longevity  pay  a  credit  of 
$60.24,  being  31^  months  at  ($171.41,  less  $165.83  paid)  $15.58  per 
month. 

And  for  the  period  from  November  9,  1918,  to  May  30,  1919,  dur- 
ing which  he  was  a  first  lieutenant  in  foreign  service,  there  is  on 
account  of  longevity  pay  a  credit  of  $123.45,  being  6|J  months  at 
($201.66}  less  $183.33}  paid)  $18.3S}  per  month. 
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Section  11  of  the  act  of  May  18,  1920,  41  Stat,  604,  contains  a 
proviso  as  follows: 

Provided^  Tbat  hereafter  longeyity  pay  for  officers  In  the  Army,  Navy, 
Marine  Corps,  Coast  Guard,  Public  Health  Service,  and  Coast  and  Geodetic 
Survey  shall  be  based  on  the  total  of  all  service  in  any  or  all  of  said  servicea 

This  provision  of  law  which  became  effective  on  May  18,  1920, 

indicates  the  service  which  shall  be  credited  in  computing  longevity 

pay;  and  the  service  therein  contemplated  is  active  duty  or  sendee 

on  the  active  list.    Prior  State  service  must  be  excluded.    27  Comp. 

Dec,  287.    There  is,  however,  a  saving  clause  embodied  in  said  act 

as  section  14, 41  Stat,  604,  which  reads  as  follows : 

Sic  14.  That  nothing  contained  in  this  Act  shall  operate  to  reduce  the  pay 
or  allowances  of  any  oflScer  or  enlisted  man  on  the  active  or  retired  list:  fro- 
vi4led.  That  the  aUowances  and  gratuities  now  authorized  by  existing  law  are 
not  changed  hereby,  except  as  otherwise  specified  in  this  Act. 

This  saved  to  said  Arnold  the  right  in  the  computation  of  lon- 
gevity pay  to  continue  to  count  his  prior  service  in  the  National 
Guard  until  June  4,  1920,  when  by  the  sixth  paragraph  of  section 
127a  of  the  act  of  June  4, 1920,  41  Stat.,  785,  Congress  declared — 

In  determining  ♦  ♦  •  increase  of  pay  for  length  of  service,  ♦  •  •,  active 
duty  performed  while  usde^  appointment  from  the  United  States  Gk>vemment, 
whether  in  the  Regular,  provisional,  or  temporary  forces,  shall  be  credited  to 
the  same  extent  as  service  under  a  Regular  Army  commission. 

This  excludes  service  that  is  not  Federal  service  on  the  active  list, 
and  precludes  payment  of  longevity  pay  in  this  case  for  any  time  on 
or  after  June  4, 1920.    27  Ownp.  Dec,  290. 

By  reading  section  49  of  the  Army  reorganization  act  of  June  4, 
1920,  41  Stat.,  784,  in  connection  with  the  longevity  pay  paragraph 
of  the  act  of  July  9, 1918,  it  seems  clear  that  it  is  only  those  who  enter 
the  service  in  the  forces  of  the  Army  of  the  United  States  in  time 
of  war,  to  serve  during  the  war,  who  are  entitled  to  count  their  prior 
State  service  on  the  active  list  in  the  National  Guard  in  computing 
increase  of  pay  for  length  of  service.   27  Comp.  Dec,  248. 

For  the  period  from  May  31,  1919,  to  June  3,  1920,  during  which 
he  was  a  first  lieutenant  serving  in  the  United  States,  there  is  on 
account  of  longevity  pay  a  credit  of  $201.59,  being  12^  months  at 
$16.66  per  month.  The  sum  of  the  credits,  48  cents,  $60.24,  $123.45, 
and  $201.59  hereinbefore  stated,  is  $385.76. 

The  settlement  is  reversed. 


RETAINER  PAY— FLEET  NAVAL  RESERVE. 

BnlUrted  men  who  enter  the  Fleet  Naval  Reserve  by  transfer  from  the  Regular 
Navy  are  limited  by  the  act  of  August  29,  1916,  39  Stat.,  590,  to  retainer 
pay  computed  upon  the  base  pay  they  were  receiving  at  the  close  of  their 
last  naval  service  pins  all  permanent  additions,  and  are  not  entitled,  there- 
fore, to  connt  for  retainer  pay  purposes  previous  service  in  the  Marine 
Corps  for  which  they  were  not  entitled  to  credit  In  computing  their  pay 
while  in  the  Regular  Navy. 
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ComptroUer  Genenl  McCarl  to  Gommander  L.  W.  JamingB^  Jr.,  United 
States  NaTy»  August  17,  1921: 

By  reference  of  the  Judge  Advocate  General,  your  letter  of  June 
20, 1921,  addressed  to  the  Comptroller  of  the  Treasury,  was  received 
by  this  office  July  23,  1921,  for  decision  upon  the  matter  therein 
stated  as  follows: 

George  August  Shumacher,  chief  machinist's  mate,  was  transferred  to  the 
Fleet  Naval  Reserve  on  8  January,  1918,  after  service  as  foUows : 

U.  8.  Marine  Corps: 

December  4,  1901,  to  December  3,  1905. 
U.  8.  Navy: 

February  24,  1906,  to  February  23,  1910. 
February  24,  1910,  to  January  8,  1914. 
January  9,  1914,  to  January  8,  1918. 
The  act  of  1  July.  1918,  40  Stat,  710,  contains  the  provision : 
*•  Service  in  the  Navy,  Marine  Corps,  National  Naval  Volunteers,  and  Navnl 
Militia  shall  be  counted  as  continuous  service  in  the  Naval  Reserve  Force,  botb 
for  the  purpose  of  retirement  and  of  computing  retainer  pay." 

It  Is  requested  that  I  be  advised  whether  In  computing  his  retainer  pay,  I 
am  authorized  to  credit  the  above-named  man  with  the  Increase  provided  by 
article  4427  (23),  Navy  Regulations,  1913,  on  account  of  his  enlistment  in  the 
Navy  on  24  February,  1906,  following  his  discbars^  from  the  Marine  CJorps,  on 
8  December,  1905. 

The  act  of  August  29,  1916,  39  Stat.,  690,  provides: 

Members  of  the  Fleet  Naval  Reserve  who  have,  when  transferred  to  the 
Fleet  Naval  Reserve,  completed  naval  service  of  sixteen  or  twenty  or  more 
years  shall  be  paid  a  retainer  at  the  rate  of  one-third  and  one-half  respectively, 
of  the  base  pay  they  were  receiving  at  the  close  of  their  last  naval  service  plus 
aU  permanent  additions  thereto:     ♦    ♦    • 

It  will  thus  be  seen  that  the  retainer  pay  of  a  "  transferred  "  mem- 
ber of  the  Fleet  Naval  Reserve  is  computed,  as  to  "  permanent  addi- 
tions," on  those  he  was  entitled  to  as  a  member  of  the  Regular  Navy 
on  date  of  tranfer. 

In  27  Comp.  Dec,  846,  it  was  held,  quoting  from  the  syllabus: 

Enlisted  men  of  the  Navy  are  not  entitled  to  credit  for  prior  service  in  the 
Marine  Corps  in  computing  continuous-service  pay    •    •    •. 

As  Shumacher  was  not,  as  an  enlisted  man  of  the  Regular  Navy, 
entitled  to  continuous-service  pay  by  reason  of  his  service  in  the 
Marine  Corps,  he  was  not  on  date  of  transfer  in  receipt  of  a  "  perma- 
nent addition  "  of  $1.60  per  month  by  reason  thereof. 

The  provision  from  the  act  of  July  1,  1918,  quoted  in  your  letter, 
IS  taken  from  a  paragraph  which  from  its  general  application  as 
well  as  its  opening  and  closing  sentences,  shows,  by  excepting  "  trans- 
ferred "  members  of  the  Fleet  Naval  Reserve,  that  the  whole  para- 
graph relates  to  "  enrolled  "  members.  It  has  also  been  held  by  the 
Comptroller  of  the  Treasury  that  the  restriction  on  eligibility  for 
retirement  does  not  apply  to  "  transferred  '*  members. 

Fui^thermore,  length  of  service  in  the  Naval  Reserve  Force  does 
not  enter  into  the  computation  of  retainer  pay  of  ^transferred" 
members  of  the  Fleet  Naval  Reserve. 
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Tou  are  aooordingly  advised  that  Chief  Machinist's  Mate  Shu- 
macher  is  not  entitled  in  computing  his  retainer  pay  to  credit  for 
the  increase  provided  by  article  4427  (28),  Naval  Regulations,  1918, 
on  account  of  the  enlistment  in  question. 


HONORABLE  DISCHARGE  GRATUITY— ARMT,  ENLISTED  MEN. 

An  enlisted  man  who  enlisted  in  the  Army  tor  a  term  of  seven  years  and  is 
continued  in  active  service  for  more  than  four  years  does  not  thereby 
become  entitled  to  the  honorable  discharge  gratuity  at  the  expiration  of 
the  four-year  period,  as  such  gratuity  is  payable  only  upon  a  reenlistmeDt 
within  three  months  after  rec^pt  of  an  honorable  discharge. 

Decision  by  ComptroDer  General  McCarl,  August  17,  1921:  . 

Wade  V.  Jones  applied  August  8,  1921,  for  revision  of  the  action 
of  the  Auditor  for  the  War  Department  in  disallowing  by  settle- 
ment No.  780276,  dated  June  13,  1921,  his  claim  for  three  months' 
extra  pay  as  a  private,  Company  H,  Nineteenth  Infantry. 

It  appears  that  the  claimant  entered  the  military  service  on  June 
27,  1914,  as  a  private  of  Company  H,  Nineteenth  Infantry,  and 
served  continuously,  as  a  private,  until  October  20,  1919,  when  he 
was  furloughed  to  the  Regular  Army  Reserve.  He  was  discharged 
on  June  4, 1920. 

It  is  contended  that  on  the  expiration  of  four  years'  active  service 
the  claimant  was  entitled  to  three  months'  extra  pay  under  the  act 
of  May  11, 1908,  35  Stat,  110,  which  reads : 

That  hereafter  any  private  soldier,  musician,  or  trumpeter  honorably  dis- 
charged at  the  termination  of  his  first  enlistment  period  who  reenllsts  within 
three  months  of  the  date  of  said  discharge  shall,  upon  such  reenllstment,  receive 
an  amount  equal  to  three  months'  pay  at  the  rate  he  was  receiving  at  the  time 
of  his  discharge. 

The  statute  in  force  at  the  time  of  claimant's  enlistment  was  the 
act  of  August  24,  1912,  37  Stat.,  590,  which  provided  that  an  enlist- 
ment should  be  for  a  period  of  seven  years.  It  was  further  provided, 
among  other  things,  that  at  the  end  of  four  years  of  active  service 
a  soldier  could  be  discharged  and  reenlisted  or  furloughed  to  the 
Regular  Army  Reserve.  Section  7  of  the  act  of  May  18,  1917,  40 
Stat.,  81,  states  that  all  enlistments,  including  those  in  the  Regular 
Army  Reserve,  which  were  in' force  on  the  date  of  the  approval 
of  the  act,  should  continue  in  force  during  the  emergency,  unless 
sooner  terminated.  This  provision  operated  as  an  inhibition  to  a 
discharge  during  the  emergency  not  ordered  by  the  Secretary  of 
War  under  his  general  power  to  grant  discharges  in  the  interest  of 
the  Government.    24  Comp.  Dec,  345. 

As  conditions  precedent  to  the  payment  of  the  three  months' 
extra  pay  under  the  act  of  May  11,  1908,  the  soldier  must  have  been 
honorably  discharged  and  reenlisted  within  three  months  from  the 
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date  of  discharge.  The  oontinuation  of  the  enlistment  after  four 
years'  service  without  being  furloughed  was  in  accordance  with 
the  requirements  of  the  act  of  May  18,  1917,  and  the  conditions 
do  not  entitle  the  claimant  to  three  months'  extra  pay  simply  be- 
cause four  years'  active  service  had  been  rendered  under  the  enlist- 
ment which  had  seven  years  to  run. 

Upon  review  of  the  matter  no  differences  are  found,  and  the 
settlement  is  sustained. 


TRAVEL  ALLOWANCE  ON  EXTENSION  OF  ENLISTMENT— MARINE 

CORPS,  ENUSTED  M^. 

An  enlisted  man  who  is  discharged  after  November  11,  1918,  from  any  branch 
of  the  naval  service  for  the  purpose  of  reenUsting  in  the  Navy  or  Marine 
Corps,  or  who  extends  his  enlistment  in  the  Navy  or  Marine  Corps,  is  en- 
titled, under  section  6,  act  of  June  4, 1920,  41  Stat,  836,  to  travel  allowance 
to  his  actual  bona  fide  home  or  residence,  or  place  of  original  muster  into 
the  service,  irrespective  of  the  date  of  his  enlistment. 

Comptroller  Geneiml  McCarl  to  the  Secretary  of  the  Navy,  August  18,  1921: 
By  your  direction  on  July  20,  1921,  there  wes  forwarded  to  this 
office  by  the  Judge  Advocate  General  of  the  Navy  a  letter  from  the 
Paymaster  of  the  United  States  Marine  Corps,  wherein  is  requested 
decision  of  the  following  question : 

Is  a  man  who  has  enlisted  since  November  11,  1918,  and  who  shaU  extend 
his  enUstment  for  one,  two,  three,  or  four  years,  entitled  to  travel  pay  at  five 
cents  per  mile  from  place  where  extension  of  enlistment  becomes  effective  to 
his  actual  bona  fide  home  or  residence,  or  original  muster  into  the  service  at 
his  option? 

This  question  has  arisen  in  the  consideration  and  application  of  the 
provisions  of  section  6  of  the  act  of  June  4, 1920,  41  Stat.,  836,  which 
so  far  as  they  relate  to  travel  pay  are  as  follows : 

That  in  case  any  enlisted  man  or  enrolled  man,  who,  since  the  11th  day  of 
November,  1918,  has  been  or  hereafter  shall  be  discharged  from  any  branch  or 
class  of  the  naval  service  for  the  purpose  of  reenUsting  in  the  Navy  or  Marine 
Corps  or  heretofore  has  extended  or  hereafter  shall  extend  his  enlistment 
therein,  he  shall  be  entitled  to  ♦  ♦  ♦  travel  pay  as  authorized  in  section 
3  of  the  act    ♦    •    •    approved  February  28,  1919 :    ♦     •    ♦. 

Section  3  of  the  act  of  February  28, 1919,  40  Stat.,  1203,  amends  the 
travel-pay  section  (126)  of  the  act  of  June  3, 1916,  to  read  as  follows : 

That  an  enlisted  man  honorably  discharged  from  the  Army,  Navy,  or  Marine 
Corps  since  November  eleventh,  nineteen  hundred  and  eighteen,  or  who  may 
hereafter  be  honorably  discharged,  shall  receive  five  cents  per  mile  from  the 
place  of  his  discharge  to  his  actual  bona  fide  home  or  residence,  or  original 
muster  into  the  service  at  his  option :  Provided,  That  for  sea  travel  on  dis>- 
charge,  transportation  and  subsistence  only  shall  be  furnished  to  enlisted  men : 
Provided,  That  naval  reservists  duly  enrolled  who  have  been  honorably  re- 
leased from  active  service  since  November  eleventh,  nineteen  hundred  and 
eighteen,  or  who  may  hereafter  be  honorably  released  from  active  service,  shall 
be  entitled  lilsewise  to  receive  mileage  as  aforesaid. 

The  paymaster  in  his  letter  referring  to  section  6  of  the  act  of 

June  4, 1920,  says : 
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Tbe  wording  of  the  law  in  this  case  Indicates  that  it  is  permanent  legislation 
intended  to  apply  to  enlistments  entered  into  after  November  11,  1918,  as  well 
as  to  those  entered  into  prior  to  that  date,  although  the  purpose  of  the  law 
apparently  was  to  put  those  men  who  extended  war  enlistments  on  an  equality 
with  those  who  were  discharged  from  their  war  enlistments  and  who  imme- 
diately reentered  the  service.  It  has  t>een  held  that  travel  allowance  can  be 
paid  for  one  extension  only,  but  it  doea  not  appear  that  the  Comptroller  has 
decided  the  point  raised  herein. 

In  section  6,  supra^  provision  is  made  for  two  classes  of  enlisted 
or  enrolled  men  of  the  naval  service,  namely : 

1.  Any  such  man  discharged  after  November  11,  1918,  from  any 
branch  of  the  naval  service  for  the  purpose  of  reenlisting  in  the  Navy 
or  Marine  Corps. 

2.  Any  such  man  who,  either  prior  to  or  after  June  4, 1920,  extends 
his  enlistment  in  the  Navy  or  Marine  Corps. 

Under  the  terms  of  said  section  6  any  such  man  of  either  class  1 
or  2  is  ^'entitled  to  travel  pay  as  authorized  in  section  3  "  of  the  act 
of  February  28,  1919,  which  is  5  cents  per  mile  to  one  of  the  two 
places  therein  described,  at  his  option. 

An  extension  of  an  enlistment  becomes  effective  at  the  time  of  the 
expiration  of  such  enlistment,  and  by  said  section  0  the  man  who  ex- 
tends his  enlistment  is,  when  the  extension  becomes  effective,  placed 
on  the  same  footing  as  to  travel  pay  as  the  man  discharged  from  any 
branch  of  the  naval  service  for  the  purpose  of  reenlisting  in  the 
Navy  or  Marine  Corps. 

In  other  words,  in  so  far  as  travel  pay  is  concerned,  the  extension 
of  an  enlistment  at  expiration  of  term  of  such  enlistment  is  equiva* 
lent  to  a  discharge  and  reenlistment. 

The  specific  question  submitted  is  answered  in  the  affirmative. 


COMPENSATION--FBDERAL   RESERVE   BANK   OFFICIALS. 

The  payment  of  the  salary  of  a  Federal  reserve  bank  official,  in  charge  of  the 
Government  fiscal  agency  department,  for  any  time  after  his  death  is  a 
fO'atiiity  and  can  not  be  considered  a  '* necessary  expense**  payable  from 
the  apnropriation  for  expenses  of  loans,  act  of  September  24,  1917,  40 
Stat,  292. 

Decision  by  Comptroller  General  McCarl,  August  20,  1921: 

The  Secretary  of  the  Treasury  applied  August  6^  1921,  for  review 
of  settlement  No.  12227,  dated  July  27, 1921,  of  the  General  Account- 
ing Office,  Treasury  Department  Division,  whereby  the  amount  of 
$1,733.73,  was  disallowed  in  voucher  No.  22,  account  of  J.  L.  Sum- 
mers, disbursing  clerk.  Treasury  Depaitment,  which  amount  covered 
reimbursement  made  by  the  said  disbursing  officer  from  the  appro- 
priation for  "Expenses  of  loans,  act  of  September  24,  1917,  as 
amended,"  to  the  Federal  Reserve  Bank  of  New  York  of  payments 
made  by  it  to  the  widow  of  Channing  Rudd,  controller  of  the  Gov- 
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ernment  loan  organization  of  the  bank,  of  the  equivalent  of  his 
salary  from  November  9  to  December  31,  1920,  he  having  died  sud- 
denly on  November  8,  1920. 

As  to  the  payment  and  subsequent  reimbursement  the  Secretary 
states : 

The  payment  was  made  pursuant  to  a  vote  of  the  board  of  directors  of  the 
bank,  continuing  Mr.  Rudd's  sakrry  to  the  end  of  the  calendar  year.  This 
action  is  stated  to  have  been  in  accordance  with  the  policy  of  the  bank,  ap- 
plicable to  cases  of  its  employees  engaged  in  purely  bank  work. 

The  department,  in  line  with  its  established  policy  to  accord  to  the  employees 
of  tlie  fiscal  agency  departments  of  Federal  reserve  banks,  the  same  treatment 
accorded  by  the  banks  to  their  other  employees,  gave  the  item  administrative 
approval  after  mature  consideration,  and  it  stiU  feels  that  no  modification  of 
the  approval  should  be  made. 

The  appropriation  for  "  Expenses  of  loans,  act  of  September  24, 
1917,  as  amended,"  40  Stat.,  292,  provides: 

Sec.  10.  That  in  order  to  pay  all  necessary  ezi)enses,  including  rent,  con- 
nected with  any  operations  under  this  Act,  except  under  section  twelve,  a  sum 
not  exceeding  one-fifth  of  one  per  centum  of  the  amount  of  bonds  and  war- 
saving  certificates  and  one-tenth  of  one  per  centum  of  the  amount  of  certifi- 
cates of  indebtedness  herein  authorised  is  hereby  appropriated,  or  as  much 
thereof  as  may  be  necessary,  out  of  any  money  in  the  Treasury  not  otherwise 
uppro|»rinted,  to  be  expended  as  the  Secretary  of  the  Treasury  may  direct: 
Provided.  That  in  addition  to  the  reports  now  required  by  law,  the  Secretary 
of  the  Treasury  shall,  on  the  first  Monday  in  December,  nineteen  hundred  and 
eighteen,  and  annually  thereafter,  transmit  to  the  Congress  a  detailed  state- 
ment of  all  expenditures  under  this  Act. 

The  authority  of  the  Federal  reserve  banks  to  act  as  fiscal  agents 
of  the  Government  and  to  be  reimbursed  for  their  expenses  in  con- 
nection therewitli  is  in  section  15  of  the  Federal  reserve  act  ap- 
proved December  23,  1913,  38  Stat.,  265.  Decision  of  the  Comptrol- 
ler of  the  Treasury  dated  November  12,  1919. 

The  appropriation  against  which  this  item  is  sought  to  be  charged 
is  in  broad  terms,  as  is  indicated  by  that  part  thereof  providing  for 
it  "to  be  expended  as  the  Secretary  of  the  Treasury  may  direct.'' 
Undoubtedly  the  reason  therefor  was  because  of  the  necessity,  con- 
sidering the  importance  of  the  subject  matter,  for  obtaining  prompt 
and  effective  results  unfettered  by  matters  as  affecting  the  ordinary- 
routine  of  Government  business  of  less  relative  importance.  But, 
however  broad  the  powers  lodged  in  the  Secretary  by  virtue  of  this 
act  may  be,  the  exercise  thereof,  as  affecting  payments  to  be  made, 
must  be  subject  to  other  provisions  of  the  act  and  existing  law. 
The  act  provides  an  appropriation  "  in  order  to  pay  all  necessary 
expenses."  An  expense  to  be  necessary  must  be  authorized.  The 
payment  to  the  widow  of  this  deceased  bank  employee  was  clearly 
a  gratuity  and  apparently  as  such  it  was  approved  by  the  Secre- 
tary. Payments  of  gratuities  as  such  are  not  authorized  except  in 
pursuance  of  express  statutory  enactment;  therefore,  the  payment 
of  the  gratuity  in  this  case,  not  being  so  authorized,  must  be  held 
not  to  be  a  necessary  expense  of  loans  within  the  moaning  of  the  act. 
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RBTIRSD  PAY— NAVAL  RESERVE  FORCE  OFFICERS. 

An  officer  of  the  Naval  Reoerve  Force  who  is  retired  after  July  12.  1921,  for 
dlaabillty  incurred  in  time  of  war,  is  entitled  by  virtue  of  the  act  of  that 
date,  42  Stat,  140,  and  sections  1453  and  1688,  Revised  Statutes,  to  re- 
tired pay  amounting  to  75  per  cent  of  the  shore-duty  pay  of  the  rank  held 
when  retired  exclusive  of  any  addition  to  his  pay  provided  by  the  act  of 
May  18, 1020,  41  Stat,  004. 

Comptroller  General  MeCarl  to  Lieat  L.  S.  Steeves,  United  States  Navy, 
Angnst  20,  1921: 

I  have  your  letter  of  August  9,  1921,  requesting  to  be  informed 
what  is  the  rate  of  pay  to  which  Lieut.  Raymond  J.  Mercey,  United 
States  Naval  Beserve  Force,  is  entitled  since  being  transferred  to  the 
retired  list  under  orders  dated  July  23, 1921. 

A  naval  retiring  board  found  Lieut.  Mercey  incapacitated  for 
naval  service  and  that  his  incapacity  was  the  result  of  an  incident  of 
the  service.  The  President  of  the  United  States  approved  the  board's 
finding  on  July  14,  1921,  and  directed  that  Mercey  be  retired  from 
active  service  and  placed  on  the  retired  list  in  conformity  with  the 
provisions  of  section  1453  of  the  Revised  Statutes  and  the  act  of 
June  4,  1920. 

The  act  of  June  4, 1920, 41  Stat.,  834,  provides: 

That  all  officers  of  the  Naval  Reserve  Force  and  temporary  offlrers  of  the 
Navy  who  have  heretofore  Incurred  or  may  hereafter  Incur  physical  disability 
in  line  of  duty  shall  be  eligible  for  retirement  under  the  same  conditions  as  now 
provided  by  law  for  officers  of  the  Regular  Navy  who  have  Incurred  physical 
disability  in  line  of  duty. 

This  was  modified  by  the  act  of  July  12,  1921,  42  Stat.,  140,  which 
provides: 

That  all  officers  of  the  Naval  Reserve  Force  and  temporary  officers  of  the 
Navy  who  have  heretofore  incurred  or  mjiy  hereafter  incur  physical  disability 
in  line  of  duty  in  time  of  war  shall  be  eligible  for  retirement  under  the  same 
conditions  as  now  provided  by  law  for  officers  of  the  Regular  Navy  who  have 
incurred  physical  disability  in  line  of  duty. 

Section  1463  of  the  Eevised  Statutes  provides : 

When  a  retiring-board  finds  that  an  officer  Is  incapacitated  for  active  serv- 
ice and  that  his  incapacity  is  the  result  of  an  incident  of  the  service,  such 
i»fficer  shall,  If  said  decision  is  approved  by  the  President  be  retired  from 
active  service  with  retired  pay,  as  allowed  by  Chapter  Eight  of  this  Title. 

Chapter  8  referred  to  relates  to  the  pay.  emoluments,  and  allow- 
nnces  pertaining  to  the  personnel  of  the  Navy,  and  section  1588 
therein  provides: 

Tiie  pay  of  all  officers  of  the  Navy  who  have  been  retired  •  •  •  on  ac- 
count of  incapacity  resulting  from  long  and  faithful  wrvice,  from  wounds  or 
injuries  received  in  the  line  of  duty,  or  from  sickness  or  exposure  therein^ 
shaH  when  not  on  active  duty,  be  equal  to  seven ty-flve  per  centum  of  the  sea 
pay  provided  by  this  chapter  for  the  grade  or  rank  which  they  held,  respec- 
Uvely,  at  the  time  of  their  retirement 

This  provision  is  further  modified  by  the  act  of  May  30,  1908, 
35  Stat.,  501,  which  provides  that — 
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In  computing  the  pay  of  retired  officers  of  the  Navy,  the  ten  per  cent  addi< 
tlonal  pay  allowed  for  sea  duty  or  for  shore  duty  heyond  the  continental  limits 
of  the  United  States  shall  not  he  included. 

Also,  the  act  of  May  18, 1920,  41  Stat.,  604,  provides: 

That  the  increases  provided  in  this  Act  shall  not  enter  into  the  computation 
of  the  retired  pay  of  officers  or  enlisted  men  who  may  be  retired  prior  to 
July  1, 1922. 

The  only  authority  of  law  for  retiring  officers  of  the  Naval  Re- 
serve Force  is  that  quoted  above  from  the  acts  of  June  4,  1920,  and 
July  12,  1921,  and  otherwise  there  is  no  pay  provided  for  retired 
officers  of  that  force.  It  is  reasonable  to  presume  that  Congress 
would  not  have  provided  a  retired  status  for  these  officers  without 
authorizing  pay  therefor.  Therefore  I  am  of  opinion  that  the  ^^  same 
conditions"  includes  pay  as  provided  in  sections  1463  and  1588  of 
the  Revised  Statutes  for  officers  of  the  Regular  Navy  so  retired  for 
physical  disability. 

Accordingly,  you  are  advised  that  Lieut.  Mercey,  having  been 
retired  after  July  12,  1921,  if  his  disability  was  incurred  "in 
time  of  war,"  is  entitled  to  75  per  cent  of  the  shore-duty  pay  of  the 
rank  he  held  when  retired  as  provided  in  the  act  of  May  13,  1908, 
35  Stat.,  128,  such  being  the  pay  of  his  rank  when  retired  exclusive 
of  additional  pay  provided  in  the  act  of  May  18, 1920. 


LEfAVE  OF  ABSENCE— ARSENAL  EMPLOYEES. 

A  person  who  is  paid  a  salary  of  $10,000  as  superintendent  of  construction  for 
a  contractor  on  arsenal  work,  which  contractor  by  the  terms  of  his  con- 
tract is  an  agent  of  the  United  States,  occupies  the  status  of  an  official  of 
the  Government  and  can  not  be  considered  an  employee  within  the  mean- 
ing of  the  acts  of  August  29,  1916.  39  Stat.,  617,  and  July  9,  1918,  40  Stat^ 
870,  which  permit  payment  to  arsenal  employees  for  leave  of  absence  ac- 
crued but  not  taken. 

Decision  by  Comptroller  General  McCart  August  20,  1921: 

A.  G.  Moulton  applied  May  20,  1921,  for  revision  of  the  action  of. 
the  Auditor  for  the  War  Department  in  disallowing  per  settlement 
(claim  No.  719471),  dated  May  24,  1920,  his  claim  for  $1,134.26  pay 
for  leave  earned  but  not  granted  or  taken  while  serving  as  superin- 
tendent of  construction  at  Nitro,  W.  Va.,  during  the  period  from 
January  1, 1918,  to  March  3, 1919. 

It  appears  that  the  claimant  was  employed  by  the  Thompson- 
Starrett  Co.,  acting  as  construction  manager  and  agent  of  the  United 
States  in  the  construction  of  Government  Explosives  Plant  "  C,"  at 
a  salary  of  $833.33  a  month. 

It  has  been  held  that  employees  of  a  contractor,  who  by  the 
terms  of  his  contract  is  an  agent  of  the  Government,  are  employees 
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of  the  United  States  and  entitled  to  the  benefits  of  the  arsenal  leave 
act  of  August  29,  1916,  39  Stat,  617.    See  26  Comp.  Dec,  827. 

It  has  also  been  held  that  employees  entitled  to  the  benefits  of  the 
act  of  August  29, 1916,  may  be  paid  for  leave  of  absence  accrued  but 
not  taken.    See  27  Comp.  Dec,  156. 

It  appears  that  claimant's  service  was  continuous  during  the 
period  covered  by  the  claim  and  that  no  leave  with  pay  was  taken 
by  him.  Under  the  decisions  cited  claimant  is  entitled  to  pay  for 
37^  days  at  the  rate  of  $833.33  per  month,  if  he  is  an  employee  within 
the  meaning  of  the  act  of  August  29, 1916. 

The  various  acts  granting  leave  to  Government  employees  are  for 
the  benefit  of  those  who  are  subject  to  rules  and  regulations  regard- 
ing the  actual  rendering  of  service  during  fixed  periods  on  every 
working  day.  A  person  who  is  paid  a  salary  of  $10,000  a  year  as 
superintendent  of  construction  is  not  one  who  would  be  ordinarily 
classed  as  an  employee  and  be  subject  to  the  regulations  which  usually 
apply  to  those  in  the  subordinate  status  of  employee,  and  particularly 
in  respect  to  accountability  for  time  in  rendering  service  as  to  which 
leave  with  pay  has  its  relation.  His  status  is  that  of  an  official 
rather  than  that  of  an  employee,  and  I  am  constrained  to  hold  that 
the  claimant  in  this  case  was  not  an  employee  wiUiin  the  meaning  of 
the  act  of  August  29,  1916,  and  therefore  not  entitled  to  payment 
under  the  act  of  July  9, 1918, 40  Stat.,  870. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment is  sustained. 


$60  BONUS--CONSCIENTIOUS  OBJECTORS. 

A.  person  Inducted  into  the  military  service  under  the  selective-service  law  who 
is  assigned  to  noncombatant  service  as  a  conscientious  objector  and  who  is 
honorably  discharged  is  entitled  to  tlie  $60  bonus,  or  war-service  payment, 
authorized  by  the  act  of  February  24, 1919,  40  Stat,  1151. 

Decision  by  Comptroller  General  McCarl,  August  20,  1921: 

Charles  A.  Pelieymounter  applied  July  16,  1921,  for  revision  of 
the  action  of  the  Auditor  for  the  War  Department  in  deducting  $60 
in  settlement  No.  114487,  dated  June  25, 1921,  from  an  amount  other- 
wise due  him  as  a  private.  Detachment  of  Conscientious  Objectors. 

The  claimant  was  enlisted  July  25,  1918,  and  was  assigned  to  an 
organization  composing  a  portion  of  the  coast  defenses  of  San  Fran- 
cisco, Calif.,  where  he  remained  until  August  81, 1918.  He  was  then 
transferred  to  a  detachment  of  conscientious  objectors,  and  from 
which  he  was  discharged  the  military  service  on  December  18,  1918. 
The  Adjutant  General  of  the  Army,  August  12,  1921,  states  that 
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claimant  was  discharged  under  honorable  conditions  and  that  nothing 
had  been  found  of  record  to  show  that  he  at  any  time  refused  to  wear 
his  uniform  or  perform  such  military  duties  as  were  assigned  to  him. 
After  claimant's  transfer  on  August  31  to  the  date  of  his  discharge 
his  military  duties  appear  to  have  been  those  of  a  noncombatant. 

On  March  8, 1920,  claim  was  made  to  the  Auditor  for  $60  bonus. 
This  claim  was  disaU^wed,  April  16, 1920,  on  the  ground  that  claim- 
ant was  not  in  an  honorable  status  within  the  meaning  of  the  act  of 
February  24, 1919,  at  the  time  of  his  discharge.  On  March  12, 1921, 
a  disbursing  officer  of  the  Army,  by  check,  paid  claimant  the  $60 
bonus.  In  settlement  No.  114487,  dated  June  25,  1921,  the  auditor 
deducted  this  payment  from  trayel  pay  f oimd  due,  because  the  bonus 
had  been  previously  disallowed  by  the  auditor  and  no  revision 
thereof  had  been  applied  for.  The  payment  by  the  disbursing  officer 
after  disallowance  by  the  auditor  was  an  irregular  procedure,  but 
does  not  affect  the  right  of  the  claimant  to  this  bonus. 

The  precise  question  presented  for  decision  is  whether  claimant's 
religious  tenets  which  made  of  him  a  conscientious  objector  to  bear- 
ing arms  disentitles  him  to  the  $60  gratuity,  when  he  performed 
such  noncombatant  services  as  were  assigned  to  him  while  in  the 
military  service  and  from  which  he  was  honorably  discharged. 

The  controlling  statute,  section  1406  of  the  act  of  February  24, 
1919,  40  Stat.,  1151,  so  far  as  is  material  to  this  question,  reads: 

That  all  persons  serving  In  the  military  «  •  •  forces  of  the  United  States 
during  the  present  war  who  have,  since  April  6,  1917,  resigned  or  been  dis- 
charged under  honorable  conditions,  •  •  •  shaU  be  paid,  in  addition  to  all 
other  amounts  due  them  in  pursuance  of  law,  $60  each    *    ^    *. 

Section  4  of  the  act  of  May  18,  1917,  40  Stat.,  78,  exempted  front 
combatant  military  service  members  of  any  well-recognized  religious 
sect  or  organization  then  organized  whose  existing  creeds  or  prin- 
ciples forbid  its  members  to  participate  in  war  in  any  form  or 
whose  religious  convictions  are  against  war  or  participation  therein 
in  accordance  with  the  creed,  or  principles,  of  their  religious  organi- 
zations, but  such  persons  were  expressly  made  subject  to  such  servioe 
as  the  President  should  declare  to  be  noncombatant. 

The  claimant  was  honorably  discharged.  During  his  period  of 
military  service  he  wore  the  uniform  of  the  United  States  and  per- 
formed such  military  duties  as  were  assigned  to  him.  Provision 
was  made  for  noncombatant  service  on  the  part  of  those  whose  re- 
ligious creeds  or  principles  were  against  combatant  ^rvice,  and  in 
GO  far  as  the  payment  of  the  $60  gratuity  is  concerned  it  is  imma- 
terial whether  the  claimant  served  in  the  combatant  or  noncombatant 
arms  of  the  military  service. 

The  settlement  is  modified  and  a  difference  of  $C0  is  certified  due 
claimant 
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CIVILIAN  EMPLOYEE  SENTENCED  BY  COURT-MARTIAL. 

A  civilian  employee  of  the  Army  in  France,  subject  to  military  control  by  yirtae 
of  article  2,  act  August  29, 1916,  39  Stat,  651,  who  is  unable  to  perform  the 
duty  for  which  employed  by  reason  of  his  misconduct  resulting  in  trial, 
couTlction,  and  sentence  to  confinement  by  court-martial,  is  not  entitled  to 
compensation  for  the  period  absent  from  his  duty  by  reason  of  such  con- 
finement. 

Decurion  by  Comptroller  General  MeCarl,  August  22,  1921: 

The  Chief  of  the  War  Department  Division  submitted  August  3, 
1921,  for  approval,  disapproval,  or  modification  a  memorandum  de- 
cision by  the  Law  Board  on  the  question  whether  a  civilian  employee 
of  the  Quartermaster  Corps  of  the  Army  is  entitled  to  pay  while 
in  military  confinement  pursuant  to  a  sentence  of  general  court- 
martial. 

A  classified  civil-service  employee  holding  the  position  of  clerk 
in  the  Quartermaster  Corps  of  the  Army  stationed  at  St.  Nazaire, 
France,  was  tried  by  general  court-martial  and  convicted  of  vio- 
lating certain  Articles  of  War  and  sentenced  "  to  be  confined  at  hard 
labor  at  such  place  as  the  reviewing  authority  may  direct  for  5 
months  and  to  forfeit  $300.00  of  his  pay."  The  findings  and  sen- 
tence were  approved  May  17, 1919,  and  the  prison  camp,  base  section 
No.  1,  designated  as  place  of  confinement.  The  employee  was  a  per- 
son subject  to  the  Articles  of  War.  Article  2,  act  of  August  29, 1916, 
39  Stat,  651. 

On  July  23,  1919,  the  Secretary  of  War  approved  a  recommenda- 
tion of  the  Judge  Advocate  General  that  the  unexecuted  portion  of 
the  sentence  be  remitted.  Voucher  No.  10639,  September,  1919,  ac- 
counts of  Sam  Alexander,  major,  S.  C,  covers  pay  of  this  employee 
from  May  9  to  September  11, 1919,  inclusive.  A  deduction  was  made 
thereon  in  the  sum  of  $300,  to  cover  the  court-martial  forfeiture. 

The  Law  Board  concludes: 

The  civiUan  being  subject  entirely  to  military  law  could  be  tried  by  a  mili- 
tary court  for  any  violation  of  the  Articles  of  War.  That  tribunal  could  pro- 
nounce a  sentence  according  to  the  gravity  of  the  offense,  even  to  the  extent 
of  fine,  imprisonment,  or  both,  or  discharge  from  the  service,  the  same  as  in 
rane  of  an  enlisted  man.  The  fact  that  the  sentence  was  to  forfeit  only  a 
specific  amount  of  his  pay  would  by  inference  appear  to  be  the  intention  to 
let  his  pay  continue,  while  in  confinement  as  a  matter  of  discipline,  the  same 
as  an  enlisted  man,  both  being  under  the  same  military  control.  The  amount 
claimed  should  be  refunded. 

In  the  military  and  naval  services  the  right  to  compensation  rests 
upon,  and  is  governed  by,  certain  statutory  provisions,  or  regulations 
made  in  pursuance  thereof,  which  specially  apply  to  such  service. 
These  fix  the  pay  to  which  oflScers  and  men  belonging  to  the  naval 
or  military  service  are  entitled,  and  the  rule  to  be  deduced  therefrom 
is  that  both  officers  and  men  become  entitled  to  the  pay  thus  fixed 
80  long  as  they  remain  in  their  respective  services,  whether  they 
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actually  perform  serrice  or  not,  unless  their  right  thereto  is  for- 
feited or  lost  in  some  one  of  the  modes  prescribed  in  the  provi^ons 
or  regulations  adverted  to. 

On  the  contrary  the  theory  of  civilian  employment  is  one  of 
service  to  be  rendered  at  the  compensation  fixed  by  statute  or  by 
agreement  between  the  proper  authority  and  the  employee.  If  the 
employment  consists  of  an  office  authorized  by  statute  with  a  definite 
fixed  compensation  it  seems  evident  that  the  general  principles  of 
law  applicable  to  employer  and  employee  or  master  and  servant 
would  not  be  applicable. 

However,  where  the  employment  is  one  of  agreement  between  the 
proper  authority  and  the  person  to  be  employed  it  is  a  well-settled 
principle  of  law  that  one  who  is  rendered  incapable  through  his  own 
fault  or  negligence  of  fulfilling  his  part  of  a  contract  can  recover 
nothing  under  that  contract.  When  by  a  person's  misconduct  he 
fails  to  render  the  service  called  for  by  his  oontract  of  employment 
he  can  not  hold  the  Government  to  performance  of  its  part  of  the 
contract,  i.  e.,  payment  of  compensation  for  services  to  be  rendered. 

I  am  therefore  of  the  opinion  that  a  civilian  employee  is  not  en- 
titled to  compensation  during  a  period  of  confinement  while  wait- 
ing trial  if  subsequently  convicted  or  under  sentence  by  a  court- 
martial  of  competent  jurisdiction. 

The  sentence  was  remitted  by  authority  of  the  Secretary  of  War 
July  23,  1919,  after  which  date  claimant,  if  no  other  objection  ex- 
isted, was  entitled  to  his  pay. 

The  decision  of  the  Law  Board  is  disapproved. 


FRENCH  EMPLOYEES  OF  AMERICAN  EXPEDITIONARY  FORCES. 

The  procte  verbal  agreement  between  the  representatives  of  the  American 
forces  and  the  officials  of  the  French  Government  that  claims  for  arrears 
of  compensation  due  French  workers  employed  by  the  AmeHcan  Expedi- 
tionary Forces  should  be  filed  before  November  11,  1919,  does  not  release 
the  United  States  from  liability  for  such  claims  filed  after  that  time,  and 
such  claims,  if  based  upon  agreements  entered  into  prior  to  November  12, 
1918,  may  be  adjusted  by  the  Secretary  of  War  under  section  3.  act  of 
March  2,  1919,  40  Stat,  1273,  and  paid  from  the  unexpended  balance  of 
the  "General  appropriations,  Quartermaster  Corps,  1919,"  extended  to 
June  30, 1922,  by  act  of  June  16, 1921,  42  Stat.,  63. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  Angust  23,  1921. 

I  have  your  letter  of  August  6  requesting  decision  whether  the 
proces  verbal  agreement  between  the  French  and  American  serv- 
ices dated  at  Paris  October  24, 1919,  precludes  the  payment  of  claims 
of  French  employees  on  account  of  services  with  the  American  Ex- 
peditionary Forces  when  said  claims  were  not  filed  prior  to  Novem- 
ber 12,  1919,  and  whether,  if  such  daims  are  not  barred,  they  are 
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payable  from  the  unexpended  balance  of  funds  under  the  appropria- 
tion ^'  General  appropriations,  Quartermaster  Corps,  1919,"  which 
is  continued  on  the  books  of  the  Treasury  under  authority  of  a  pro- 
vision in  the  act  of  June  16,  1921,  42  Stat,  63.  You  ask  also 
whether  said  unexpended  balance  is  available  to  pay  like  claims 
filed  before  November  12,  1919.  where  the  contract  of  employment 
was  entered  into  after  November  11,  1918. 

The  proems  verbal  agreement  referred  to  was  nothing  more  than 
an  understanding  or  agreement  arrived  at  as  a  result  of  a  con- 
ference between  representatives  of  the  American  Expeditionary 
Forces  and  certain  officials  of  the  French  Government  for  the 
publication  of  notices  to  the  effect  that  no  claims  of  the  class  under 
consideration  would  be  received  after  November  11,  1919,  by  the 
bureau  charged  with  the  settlement  in  France  of  claims  of  French 
workers  employed  by  the  American  Expeditionary  Forces.  The 
sole  purpose  of  this  arrangement  was  to  expedite  the  settlement  of 
such  claims  and  the  return  of  the  American  forces  to  the  United 
States.  The  publication  of  the  notices  was  not  intended  to  and  could 
not  release  the  United  States  from  its  liability  to  the  French  em- 
ployees on  account  of  services  rendered  by  them.  You  are  advised, 
therefore,  that  the  so-called  agreement  dated  at  Paris  October  24, 
1919,  does  not  preclude  the  payment  of  claims  of  French  employees 
filed  subsequently  to  November  11,  1919,  if  such  claims  otherwise 
represent  legal  obligations  against  the  United  States. 

The  question  as  to  the  availability  of  the  appropriation  referred  to 
in  the  first  paragraph  hereof  for  the  payment  of  these  claims  depends 
upon  whether  or  not  said  claims  are  such  as  the  Secretary  of  War  is 
authorized  to  adjudicate  and  settle  under  the  act  of  March  2,  1919, 
40  Stat.,  1273. 

Section  3  of  said  act  provides : 

That  the  Secrptary  of  War,  through  such  agency  as  he  may  designate  or 
estahlish  is  empowered,  upon  such  terms  as  he  or  it  may  determine  to  be  in 
the  interest  of  the  United  States,  to  make  equitable  and  ti\ir  adjustments  and 
agreements,  upon  the  termination  or  in  settlement  or  readjustment  of  agree- 
ments or  arrangements  entered  into  with  any  foreign  government  or  govern- 
ments or  nationals  thereof,  prior  to  November  twelfth,  n-neteen  hundred  and 
eighteen,  for  the  furnishhig  to  the  American  Expeditionary  Forces  or  other- 
wise for  war  purposes  of  supplies,  materials,  facilities,  services  or  the  use 
of  property,  or  for  the  furnishing  of  any  thereof  by  the  United  States  to  any 
foreign  government  or  governments,  whether  or  not  such  agreements  or  ar- 
rangements have  been  entered  into  in  accordance  with  applicable  statutory  pro- 
TiJdons:  and  the  other  provisions  of  this  Act  shall  not  be  applicable  to  such 
adjustments. 

The  agreements  made  between  the  American  forces  and  repre- 
sentatives of  the  French  Government  relative  to  the  rates  of  com- 
pensation to  be  paid  to  French  nationals  employed  bv  the  American 
Expeditionary  Forces  and  the  contracts  of  employment  made  with 
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said  nationals  would  appear  to  bring  the  claims  of  the  French  em- 
ployees for  arrears  of  compensation  fairly  within  the  provisions  of 
the  statute  hereinbefore  quoted.  And  since  the  provision  in  the  act 
of  June  16,  1921,  makes  the  unexpended  balances  therein  referred  to 
available  to  pay  claims  adjusted  under  the  said  act  of  March  2, 1919, 
the  unexpended  balance  of  the  appropriation  ^^  General  appropria- 
tions, Quartermaster  Corps,  1919,"  would  appear  to  be  available 
for  payment  of  claims  of  the  class  now  under  consideration,  provided 
the  contract  of  employment  was  entered  into  prior  to  November  12, 
1918,  and  tlie  claims  are  adjusted  by  the  Secretary  of  War  or  some 
agency  designated  or  established  by  him  for  that  purpose. 

The  appropriation  in  question  is  not  available  to  pay  claims  for 
arrears  of  compensation  under  contracts  of  employment  entered 
into  after  November  11,  1918,  because  the  provision  in  the  act  of 
June  16,  1921,  expressly  provides  that  no  part  of  the  unexpended 
balances  therein  referred  to  "  shall  be  used  to  pay  any  claim  arising 
out  of  any  contract  or  other  obligation  unless  such  contract  or  obli- 
gation was  entered  into  subsequently  to  April  6,  1917,  and  prior  to 
November  12,  1918." 

TRANSPORTATION  OF  DEPENDENTS. 

The  act  of  May  18.  1920,  41  Stat,  604,  as  amended  by  act  of  June  4,  1920. 
41  Stat..  T61.  providing  for  transportation  of  dependents  of  officers  and 
the  first  three  grades  of  enlisted  men,  upon  a  permanent  change  of  sta- 
tion, contemplates  that  such  transportation  be  furnished  at  the  same  time 
as  the  change  of  station,  or  within  a  reasonable  time  thereafter;  what  is 
a  rea.sonable  time  is  primarily  for  determination  by  the  Secretary  of  War, 
and  there  would  be  no  objection  to  the  issuance  of  regulations  by  the  Sec- 
retary of  War  providing  a  time  limit  within  which  such  transportation 
would  be  furnished  and  the  conditions  under  which  the  time  might  be 
extended.    27  Comp.  Dec.,  510,  790.  modified. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  August  23,  1921: 
I  have  your  letter  dated  August  12,  1921,  reading  as  follows : 

Section  12  of  the  act  of  May  18,  1920,  41  Stat.  604,  is  worded  as  follows: 
"That  hereafter  when  any  commissioned  ofllcer,  noncommissioned  ofilcer  of 
the  gmde  of  color  sergeant  and  above,  including  any  noncommissioned  officer 
of  the  Marine  Corps  of  corresi)onding  grade,  warrant  officer,  chief  petty  officer, 
or  petty  officer  (first  class),  having  a  wife  or  dependent  child  or  children,  is 
ordered  to  make  a  permanent  change  of  station,  the  United  States  shall  furnish 
transportation  in  kind  from  funds  appropriated  for  the  transportation  of  the 
Army,  the  Navy,  the  Marine  Ctorps.  the  Coast  Guard,  the  Coast  and  Geodetic 
Survey,  and  the  Public  Health  Service  to  his  new  station  for  the  wife  and 
dependent  child  or  children:  Provided,  That  for  persons  in  the  naval  service, 
the  term  'permanent  station,*  as  used  in  this  section,  shall  be  interpreted  to 
mean  a  shore  station  or  the  home  yard  of  the  vessel  to  which  the  person 
<*oncemed  may  be  ordered :  and  a  duly  authorized  change  In  home  yard  or  home 
port  of  such  vessel  shall  be  deemed  a  change  of  station :  Provided  further.  That 
if  the  cost  of  such  transportation  exceeds  that  for  transportation  from  the  old 
to  the  new  station  the  excess  cost  shall  be  paid  to  the  United  States  by  the 
oQlcer  concerned:  Provided  further.  That  transportation  supplied  the  wife  or 
dependent  child  or  chUdren  of  such  officer,  to  or  ftom  stations  beyond  the 
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continental  limits  of  the  United  States,  shall  not  be  other  than  by  Oovernmeut 
transport.  If  such  transportation  is  available:  And  provided  further.  That  the 
personnel  of  the  Navy  shall  have  the  benefit  of  all  existing  la>y8  applying  ta 
tbe  Army  and  Marine  Ck>rp8  for  the  transportation  of  household  effects.*' 

This  legislation  authorizes  the  furnishing  of  transportation  in  kind  to  the 
wife  and  dependent  child  or  children  of  an  officer,  warrant  officer,  or  non- 
commissioned officer  of  the  grade  of  color  sergeant  and  above  on  permanent 
change  of  station,  and  does  not  fix  any  time  limit  within  which  the  travel 
sboQld  be  performed.  It  would,  therefore,  appear  that  the  travel  should  be 
performed  within  a  reasonable  time,  depending  upon  the  circumstances  in  each 
particular  case,  and  it  is  believed  that  the  act  contemplates  the  determination 
by  the  head  of  the  executive  department  concerned  of  what  is  a  reasonable 
time  within  which  such  transportation  In  kind  may  be  furnished.  In  this  con- 
nection see  decisions  of  the  Comptroller  of  the  Treasury  of  December  4,  1920, 
27  Ck)mp.  Dec.,  510,  and  March  11,  1921,  27  Comp.  Dec.,  790. 

I  have,  therefore,  to  request  your  decision  whether  regulations  promulgated 
by  me  pursuant  to  the  foregoing  act,  to  the  effect  that,  so  far  as  Army  per- 
sonnel is  concerned,  the  journey  will  be  completed  by  the  wife  and  dependent 
child  or  children  within  ninety  days  from  date  of  compliance  with  change  of 
station  ordered ;  that  whenever  exceptional  circumstances  make  a  longer  delay 
imperative,  application  will  be  made  for  a  further  extension,  in  terms  of  days 
and  months,  to  The  Adjutant  General  of  the  Army,  setting  forth  in  detail  all 
reasons  therefor;  that  such  application  must  be  forwarded  in  time  to  permit 
action  to  be  taken  before  the  ninety-day  time  limit  expires;  and  that  the  ap- 
proval of  the  application  by  The  Adjutant  General  of  the  Army  will  constitute 
the  authority  for  the  quartermaster  to  issue  transportation  within  the  time 
provided  for  therein,  will  meet  with  the  approval  of  the  General  Accounting 
Office. 

The  purpose  of  this  legislation  was  to  place  upon  the  Government 
the  expense  of  transportation  of  dependents  of  officers  or  enlisted 
men  of  the  grades  named  in  section  12  of  the  act  of  May  18,  1920,  41 
Stat,  604,  as  modified  by  section  4b  of  the  act  of  June  4,  1920,  41 
Stat.,  761,  upon  a  permanent  change  of  station  of  the  officers  or  en- 
listed men,  thus  relieving  them  of  the  expense  thereof. 

The  transportation  furnished  dependents  on  change  of  station 
should  be  within  a  reasonable  time  after  the  issuance  of  orders  there- 
for, and  what  is  a  reasonable  time  within  which  such  transportation 
in  kind  may  be  furnished  is  primarily  for  determination  by  the  Sec- 
retary of  War,  I  see  no  reason,  however,  why  you  may  not  issue 
regulations  that  the  dependents  move  at  the  same  time  as  the  officer 
or  enlisted  man,  or  that  they  fix  a  time,  say  30  days,  within  which 
the  travel  must  be  performed,  but  providing  that  upon  a  presenta- 
tion of  facts  showing  conditions,  such  as  illness,  etc.,  rather  than 
personal  convenience  of  the  officer  or  enlisted  man,  which  prevented 
moving  at  the  time  of  change  of  station  or  within  the  time  specified 
in  the  regulations,  an  extension  may  be  granted. 

No  objection  is  seen  to  tbe  promulgation  of  regulations  of  the  tenor 
herein  stated. 

So  much  of  the  decisions  in  27  Comp.  Dec,  510,  790,  as  conflicts 
with  the  facts  here  stated  is  modified  to  accord  herewith. 
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PURCHASE  OF  NEWSPAPERS. 

As  section  192.  Revised  Statutes,  shows  an  Intention  of  Congress  to  restrict 
and  confine  expenditures  in  the  executive  d^artments  on  account  of  news- 
papers, authority  to  make  such  purchases  should  appear  in  express  terms 
in  the  appropriation. 

In  the  absence  of  express  authority,  the  appropriation  "  Collecting  the  war  rev- 
enue, 1922,"  is  not  available  for  payment  by  collectors  of  internal  revenue 
of  subscriptions  to  newspapers  purchased  for  the  purpose  of  gathering 
therefrom  items  reporting  violations  of  the  internal-revenue  laws  and  other 
matters  of  interest  to  the  Internal  Revenue  Service. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  August  25* 
1921: 

I  have  your  letter  of  the  12th  instant  transmitting  a  letter  dated 
August  9,  1921,  from  the  Commissioner  of  Internal  Revenue  to  you, 
as  follows : 

I  have  the  honor  to  request  that  an  opinion  be  obtained  from  the  Comptroller 
General  of  the  United  States  as  to  whether  or  not  the  appropriation  **  Collecting 
the  war  revenue,  1922,"  is  available  for  payment  by  collectors  of  internal  rev- 
enue of  subscriptions  to  newspapers  purchased  for  the  purpose  of  gathering 
therefrom  items  reporting  violations  of  the  internal-revenue  laws  and  other 
matters  of  interest  to  the  Internal  Revenue  Service.  It  is  believed  that  much 
good  can  be  accomplished  if  authorization  is  given  to  several  collectors  of  in- 
ternal revenue  for  each  of  them  to  subscribe  to  two  or  three  newspaiiers,  and 
after  securing  any  valuable  information  therefrom  for  their  use,  to  forward  the 
clippings  to  tills  office  for  the  benefit  of  the  bureau. 

Section  192  of  the  Revised  Statutes  contains  the  foUowing  provision : 

'*  The  amount  expended  in  any  one  year  for  newspapers  for  any  department, 
except  the  Department  of  State,  including  all  the  bureaus  and  offices  coimected 
therewith,  shall  not  exceed  $100.00/' 

The  appropriation  entitled  "Collecting  the  war  revenue,  1922,"  provides  for 
expenses  of  assessing  and  collecting  the  internal-revenue  taxes,  including  the 
purchase  of  such  supplies,  equipment,  furniture,  mechanical  devices,  printing, 
stationery,  law  books,  and  books  of  reference,  and  such  other  articles  as  may 
be  necessary  for  use  in  the  District  of  Columbia  and  the  several  coUection  dis- 
tricts; and  further  provides  that  not  more  than  $500,000  of  the  total  amount 
appropriated  ($29,600,000)  may  be  expended  by  the  Commissioner  of  Internal 
Revenue  for  detecting  and  bringing  to  trial  persons  guilty  of  violating  the  in- 
ternal-revenue laws  or  conniving  at  the  same,  including  payments  for  informa- 
tion and  detection  of  such  violations. 

Particular  reference  is  made  to  the  ruling  of  the  Comptroller  of  the  Treasury, 
volume  10,  page  706,  in  connection  with  the  cost  of  newspapers  purchased  by 
internal-revenue  agents  for  the  purpose  of  ascertaining  the  market  price  of 
stocks  and  bonds  in  fixing  the  value  of  legacies.  It  was  held  in  this  opinion 
that  such  expenditure  did  not  come  within  the  provision  of  section  192  of  the 
Revised  Statutes,  and  that  the  expense  was  incident  to  the  agents  duty  and 
was  therefore  authorized. 

The  act  of  March  3,  1921,  41  Stat,  1274,  under  the  heading  "  In- 
ternal revenue"  makes  two  appropriations,  one  for  salary  and  ex- 
penses collectors,  deputy  collectors,  etc.,  and  the  other  for  expenses 
assessing  and  collecting  the  internal-revenue  taxes,  and  as  it  appears 
that  this  contemplated  expenditure  is  apparently  for  the  uses  of 
the  collectors  it  must,  if  payable  at  all,  be  paid  out  of  the  first  named. 
The  Congress  has  clearly  evinced  an  intention  to  restrict  and  con- 
fine expenditures  in  the  executive  departments  on  account  of  news- 
papers, section  192,  Revised  Statutes.  The  proposed  purchase  for 
the  collectors  and  the  sending  of  clippings  therefrom  to  the  Com- 
missioner of  Internal  Bevenue  at  Washington  indirectly  procures  the 
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papers  for  that  bureau.  ITie  benefit  that  collectors  would  derive 
through  the  use  of  newspapers  in  regard  to  violations  of  the  in- 
ternal-revenue laws  and  detecting  and  bringing  to  trial  offenders  is 
not  determinative  of  the  expenditure.  The  purchase  of  newspapers 
at  public  expense  is  one  so  readily  open  to  abuse  that  I  feel  justified 
in  requiring  that  the  authority  to  make  such  purchases  should  ex-, 
pressly  appear  in  the  appropriation. 
The  inquiry  is  answered  in  the  negative. 


CONTRACTS  FOR  EMPLOYMENT  OF  ACCOUNTANTS. 

Contracts  for  employment  of  accountants  and  assistants  in  connection  with 
InstaUation  of  a  cost-keeping  system  in  a  Government-owned  arsenal,  where 
such  employment  is  not  expressly  authorized  by  law,  are  Ulegal,  and  con- 
stitute no  basis  for  a  claim  against  the  Government,  the  provisions  of 
section  5  of  the  act  of  April  6,  1014,  38  Stat,  335,  having  prohibited  the 
use  of  any  appropriation  for  compensation  or  payment  of  expenses  of 
accountants  or  other  experts  employed  for  similar  work  and  their  assist- 
ants, unless  authority  for  employment  of  such  services  or  payment  of  such 
expenses  is  stated  in  specific  terms  in  the  act  making  provision  therefor. 

Decision  by  Comptroller  General  McCarl,  August  29,  1921: 

The  Chief,  War  Department  Division,  General  Accounting  Office, 
transmitted  to  this  office  under  date  of  August  16,  1921,  settlements 
No.  66645,  dated  July  2, 1921,  and  67207,  dated  August  6, 1921,  where- 
in credit  was  allowed  for  $3,618  and  $6,066,  respectively,  on  account 
of  payments  made  by  Maj.  H.  C.  Minton,  Ordnance  Department, 
to  the  firm  of  Patterson,  Teele  &  Dennis  for  services  rendered  in 
connection  with  the  installation  of  a  cost-keeping  system  at  Water- 
ton  Arsenal  under  contract  dated  October  14,  1919,  as  per  vouchers 
No.  92,  May,  1920,  and  No.  472,  July,  1920, 

The  contract  in  question  provides  that  the  contractors  shall  fur- 
nish the  necessary  services  for  making  a  preliminary  survey  of  the 
cost-keeping  system  at  Watertown  Arsenal,  make  recommendations 
for  devising  a  cost-keeping  system  and  install  and  put  the  recom- 
mended system  in  full  operation  after  same  has  been  approved  by 
the  contracting  officer  for  the  sum  of  $14,250,  payments  to  be  made 
not  oftener  than  once  a  month  and  to  be  based  upon  the  following 
schedule : 

a.  For  supervision  by  partners,  $50  per  diem. 

&.  For  time  of  senior  cost  accountants,  $25  per  diem. 

c.  For  time  of  assistant  accountants,  $15  per  diem. 

There  is  no  law  expressly  authorizing  in  specific  terms  the  em- 
ployment of  such  services  or  the  payment  of  such  expenses.  There- 
fore, the  contract  of  October  14,  1919,  and  the  payments  made  there- 
under were  in  direct  contravention  of  the  plain  provisions  of  section 
e  of  the  act  of  April  6, 1914,  38  Stat,  335,  which  reads: 

That  no  part  of  any  money  appropriated  In  this  or  any  other  Act  shall  be 
tised  for  compensation  or  payment  of  expenses  of  accountants  or  other  ex- 
perts In  Inaugurating  new  or  changing  old  methods  of  transacting  the  business 
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of  the  United  States  or  the  District  of  Ck>liimbia  unless  authority  for  em- 
ployment of  such  services  or  piiyment  of  such  expenses  is  stated  in  specific 
terms  in  the  Act  making:  provision  therefor  and  the  rate  of  compensation  for 
such  services  or  expenses  is  specifically  fixed  therein,  of  be  used  for  compen- 
sation of  or  expenses  for  persons,  aiding  or  assisting  such  accountants  or  other 
experts,  unless  the  rate  of  comi)ensation  of  or  expenses  for  such  assistants  is 
fixed  by  officers  or  employees  of  the  United  States  or  District  of  CX)lumbia 
having  authority  to  do  so,  and  such  rates  of  compensation  or  expenses  so 
fixed  shall  be  paid  only  to  the  person  so  employed. 

Upon  a  reopening  and  review  on  my  own  motion  of  the  settlements 
referred  to  they  are  reversed  and  differences  of  $3,618  and  $6,066, 
respectively,  are  certified  in  favor  of  the  United  States. 

The  contract  being  in  violation  of  law  will  be  listed  for  report 
to  Congress  in  compliance  with  section  312  (c)  of  the  act  of  June 
10,  1921,  42  Stat,  26, 

REPORT  OF  ILLEGAL  EXPENDITURES  AND  CONTRACTS  TO 

CONGRESS. 

Bbqpenditures  and  contracts  made  In  violation  of  law  which  must  be  reported 
to  Congress  by  the  Comptroller  General  of  the  United  States  under  pro- 
visions of  seetion  312  (c)  of  the  budget  and  accounting  act  of  June  10, 
1921,  42  Stat,  20,  Include  only  those  resulting  from  action  of  the  admin- 
istrative officers  of  any  department  or  establishment  of  the  Government, 
but  not  Illegal  payments  by  a  disbursing  officer  unless  based  on  an  expendi- 
ture or  contract  made  by  an  administrative  officer  In  violation  of  law 
when  not  the  payment  alone  but  the  entire  amount  of  the  expenditure  or 
contract  must  be  reported. 

Deeision  by  Comptroller  General  McCarl,  August  29,  1921: 

The  Chief  of  the  Treasury  Department  Division  of  the  General 
Accounting  Office  has  submitted  for  my  consideration  a  memoran- 
dum to  the  effect  that  certain  payments  are,  and  that  certain  other 
payments  are  not,  required  to  be  reported  to  Congress  under  authority 
of  a  provision  in  section  312  (c)  of  the  budget  and  accounting  act 
of  June  10, 1921,  which  reads : 

(c)  The  Comptroller  General  shall  specially  report  to  Congress  every  expendi- 
ture or  contract  made  by  any  department  or  establishment  in  any  year  In 
violation  of  law. 

The  payments  listed  in  the  memorandum  as  coming  within  the 

classes  required  to  be  reported  are  as  follows : 

1.  Any  duplicate  payment  charsred  by  a  disbursing  officer. 
2   Payments  under  orders  or  requests  for  meals  or  transportation  Issued  Id 
the  name  of  a  particular  person  but  used  and  signed  by  a  different  person. 

3.  Unofficial  telegrams  paid  for  by  the  department  or  bureau  where  received. 

4.  Any  payment  not  authorized  by  law  and  all  payments  not  In  conformity 
with  established  practice  or  rulings  applicable  in  the  particular  case. 

The  provision  in  question  does  not  require  that  all  erroneous  or 
illegal  payments  shall  be  reported  to  Congress.  It  refers  only  to 
expenditures  and  contracts  made  by  any  department  or  establish- 
ment in  violation  of  law.  Therefore  an  illegal  payment  by  a  dis- 
bursing officer  is  not  required  to  be  reported  unless  it  is  based  on 
an  expenditure  or  contract  made  by  an  administrative  officer  of 
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the  department  or  establishment,  and  in  such  cases  it  is  not  the 
payment  alone  but  the  entire  amount  of  the  expenditure  or  con- 
tract that  should  be  so  reported.  It  is  the  administrative  act  and 
not  the  disbursing  act  which  must  appear  as  in  violation  of  law. 

Neither  of  the  first  three  classes  of  p&yments  hereinbefore  listed 
and  only  such  payments  under  the  fourth  class  as  may  relate  to 
obligations  incurred  by  administrative  officers  in  violation  of  law 
are  required  to  be  reported. 

The  following  classes  of  payments  are  set  forth  in  the  memoran- 
dum as  not  being  affected  by  the  provision : 

1.  DupUcate  payments  shown  by  checks  received  but  not  charged  by  the  dis- 
bursing officer. 

2.  Payments  made  from  a  wrong  appropriation  when  there  was  an  appropri- 
ation properly  chargeable  under  the  control  of  the  department  or  establishment 
which  Incurred  the  obligation. 

3.  OTerpayments,  that  is  to  say,  payments  in  which  the  amount  was  excessive 
but  the  object  of  the  expenditure  was  legal. 

The  conclusion  as  to  each  of  these  three  classes  is  correct. 

What  has  been  stated  herein  must  not  be  understood  as  any  limita- 
tion upon  reporting  expenditures  or  contracts  in  violation  of  law. 
If  in  the  audit  there  appears  a  doubt,  the  matter  should  be  submitted 
to  the  law  clerk  assigned  to  the  auditing  division,  whose  views 
thereon  shall  be  reported  to  the  law  division  for  consideration. 


JAPANESE— CERTIFICATES  OF  NATURALIZATION  AS  AFFECTING 
PAY  STATUS  IN  ARMY,  NAVY,  OR  MARINE  CORPS. 

Accounting  officers  of  tlie  Government  will  accept  certificates  of  naturalization 
issued  by  certain  Federal  courts,  under  provisions  of  the  act  of  May  9» 
1918, 40  Stat,  542,  to  Japanese  who  serve  in  the  United  States  Army,  Navy, 
or  Marine  Corps  as  sufficient  evidence  that  the  grantees  of  the  certificates 
are  lawful  citizens  of  the  United  States  and  entitled  to  pay  under  General 
Order  No.  34,  during  reenllstment  periods  in  the  Navy,  or  any  other  char- 
acter of  pay  that  may  accrue  to  them  by  reason  of  such  citlxenshtp  and 
their  service  in  the  Army,  Navy,  Marine  Corps,  or  Reserves,  notwithstand- 
ing the  fact  that  other  Federal  courts  may  refuse  to  issue  certificates  of 
naturalization  to  Japanese  under  said  act    27  Contp.  Dec.,  770,  overruled. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Nary,  August  30,  1921: 
By  your  direction  I  have  the  letter  of  the  Judge  Advocate  General 
of  August  10,  1921,  requesting  revision  of  the  action  of  the  Auditor 
for  the  Navy  Department  in  disallowing  by  settlement  No.  68765, 
dated  March  29,  1921,  the  claim  of  Frank  Fujuwara,  cabin  steward. 
United  States  Navy,  for  pay  under  General  Order  No.  34,  from 
May  19,  1919,  to  February  25,  1920. 

Fujuwara  holds  certificate  of  naturalization  showing  that  he  was 
"  admitted  as  a  citizen  of  the  United  States  of  America  "  on  the  19th 
day  of  May,  1919,  by  the  United  States  District  Court,  Southern 
District  of  California.  The  certificate  was  granted  under  authority 
of  the  act  of  May  9, 1918,  40  Stat.,  542.  It  appears  that  the  Federal 
courb?  are  divided  in  their  opinion  relative  to  whether  tlie  act  of 
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May  9, 1918,  extends  right  of  naturalization  to  Japanese  in  the  mili- 
tary or  naval  service,  and  that  some  courts  have  denied  them  naturali- 
zation. 

The  Auditor  for  the  Navy  Department  submitted  to  the  Comp- 
troller of  the  Treasury  for  approval  or  disapproval  his  opinion  that 
Japanese  who  have  been  granted  certificates  of  naturalization  by  the 
lower  courts  of  the  United  States  under  the  act  of  May  9,  1918,  are 
not  entitled  to  the  benefits  of  the  increased  pay  provided  in  General 
Order  No.  34  of  November  28, 1906.  The  Comptroller  in  decision  of 
March  3, 1921, 27  Comp.  Dec.,  770,  stated  that— 

In  view  of  the  diversity  of  opinion  in  the  inferior  Federal  courts  as  to 
whether  Japanese  may  be  naturalized  under  the  act  of  May  9,  1918,  40  Stat. 
542,  notwithstanding  section  2169  Revised  Statutes,  and  in  the  absence  of  an 
authoritative  decision  by  the  United  States  Supreme  Ck>urt,  the  auditor's  de- 
cision is  approved. 

Upon  request  of  the  Secretary  of  the  Navy  for  a  reconsideration 
of  this  question  the  Comptroller  of  the  Treasury  in  letter  of  April 
7,  1921,  refused  to  modify  said  decision  as  to  right  to  pay  under 
General  Order  34,  except  as  to  payments  made  by  disbursing  officers 
prior  to  the  date  of  decision  March  3,  1921,  which  payments  he 
stated  would  not  be  disturbed.  In  that  letter  he  also  made  the 
following  statement: 

As  to  transfer  to  the  Fleet  Naval  Reserve  of  Japanese  holding  naturalization 
certificates  issued  under  authority  assumed  to  be  given  by  the  act  of  May  9, 
1918,  the  legality  of  these  transfers  in  the  last  analysis  must  rest  upon  the  de- 
termination by  the  courts  of  the  validity  of  the  naturalization  certificates  held 
by  the  men  transferred.  As  to  transfers  accomplished  prior  to  March  3,  1921, 
I  see  no  objection  to  continuing  the  men  already  transferred  in  their  present 
status  in  the  Fleet  Naval  Reserve.  The  Navy  Department's  action  in  thus 
changing  the  status  of  the  men  by  transferring  them  to  the  Naval  Reserve, 
where  citizenship  is  a  requisite,  in  the  present  state  of  the  law,  is  of  doubtful 
legality.  As,  however,  the  transfers  heretofore  made  were  accomplished  under 
what  seems  to  have  been  a  misapprehension  of  decisions  of  this  office,  their 
right  to  membership  in  the  Fleet  Naval  Reserve  will  not  be  challenged  by  the 
accounting  officers  until  their  status  as  to  citizenship  shall  have  been  authori- 
tatively determined  as  herein  indicated. 

Since  right  to  membership  in  the  Naval  Reserve  Force  is  limited 
to  citizens  of  the  United  States,  39  Stat.,  587,  it  follows  that  the 
Comptroller's  action  in  thus  recognizing  such  certificates  of  natu- 
ralization with  respect  to  the  status  of  men  transferred  to  the  Fleet 
Naval  Reserve  and  refusing  to  recognize  the  same  certificates  as  con- 
ferring right  to  pay  under  General  Order  34  is  questionable.  Such 
recognition  results  in  allowing  the  men  to  continue  in  receipt  of  re- 
tainer pay,  which  is  just  as  much  predicated  on  citizenship  as  is  pay 
under  General  Order  34,  and  which  is  much  greater  than  pay  under 
that  order. 

A  certificate  of  naturalization  is  a  grant  of  political  privileges, 
and,  like  other  public  grants,  is  subject  to  revocation  or  cancellatioa 
if  found  to  have  been  unlawfully  or  fraudulently  procured.  Such 
certificates  is  prima  facie  evidence  that  the  grantee  is  lawfully  ea- 
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titled  to  citizenship.  That  evidence,  however,  is  rebuttable  by  evi- 
dence that  it  was  unlawfully  or  fraudulently  procured.  A  certificate 
issued  to  one  of  a  class  of  persons  to  whom  the  law  positively  denies 
admission  to  citizenship  would  be  null  and  void  on  its  face. 

It  follows  that  a  certificate  of  naturalization,  though  granted 
by  the  court  in  proceedings  in  which  the  Government  was  heard 
in  opposition,  as  provided  in  section  11  of  the  act  of  June  29,  1906, 
34  Stat.,  599,  does  not  confer  upon  the  grantee  vested  rights  as 
against  the  Government,  since  such  is  not  an  adversary  proceeding 
which  estops  the  Government  from  thereafter  questioning  the  va- 
lidity of  the  certificate. 

While  it  is  not  within  the  province  of  this  office  to  finally  deter- 
mine whether  a  certificate  of  naturalization  was  lawfully  procured, 
it  is  within  the  authority  of  this  office  to  determine  whether  such 
certificate  is  sufficient  evidence  to  establish  the  grantee's  right  to 
pay,  which  can  legally  accrue  only  to  citizens  of  the  United  States; 
and  in  all  cases  where  there  is  evidence  to  show  that  the  certificate 
was  unlawfully  or  fraudulently  procured,  it  is  the  duty  of  the  ac- 
counting officers  to  withhold  benefits  accruing  to  citizens  only. 

In  the  case  in  question  the  certificate  of  naturalization  was  granted 
under  authority  of  the  act  of  May  9,  1918,  40  Stat.,  542,  which 
act  prescribes  the  procedure  and  requirements  necessary  on  the  part 
of  persons  serving  and  who  have  served  in  the  military  and  naval 
forces  of  the  United  States  to  secure  certificates  of  naturalization. 
Under  authority  of  that  act  some  of  the  Federal  courts  issued  certifi- 
cates of  naturalization  to  Japanese  in  the  military  and  naval  serv- 
ice, while  other  Federal  courts  refused  to  issue  certificates  of  natu- 
ralization to  such  Japanese. 

The  fact  that  some  of  the  courts  refused  to  issue  such  certificates, 
while  it  may  create  a  doubt  as  to  the  authority  conferred  by  the 
act,  does  not  prove  that  the  act  confers  no  such  authority,  especially 
since  other  Federal  courts  have  construed  that  act  as  authorizing 
the  naturalization  of  Japanese  in  the  United  States  military  or  naval 
service. 

Under  the  present  status  of  the  construction  of  the  act  of  May  9, 
1918,  by  the  courts  it  can  not  be  said  that  there  is  no  authority  of 
law  for  issuing  certificates  of  naturalization  to  Japanese  in  the 
military  or  naval  service  of  the  United  States,  and  since  such  cer- 
tificates were  issued  under  the  courts'  decisions  that  full  authority  of 
law  existed  therefor,  I  am  of  opinion  that  is  the  duty  of  the  account- 
ing officers  to  accept  such  certificates  as  sufficient  evidence  that  the 
grantees  thereof  are  lawful  citizens  of  the  United  States  and  entitled 
to  any  pay  that  may  accrue  to  them  by  reason  of  such  citizenship 
and  their  service  in  the  Army  or  the  Navy. 

Accordingly  the  auditor's  settlement  is  reversed. 
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TRAVELING  EXPENSES— ARMY  AND  NAVAL  OFFICERS  DETAILED 

TO  CIVIL  BRANCH. 

Officers  of  the  Army  and  Navy  who  are  detailed  for  duty  with  the  United 
States  Shipping  Board  or  any  other  civil  branch  of  the  Government  are 
entitled  to  the  same  traveling  allowances  that  they  are  entitled  to  when 
assigned  to  duty  in  the  military  or  naval  service  and  no  other  unless  spe- 
dfic  provision  is  made  by  statute  for  other  traveling  allowances. 

Comptroller   General   McCarl   to   the   Chmirman,    United    States    Shipping 
Board,  August  31,  1921: 

By  letter  dated  February  8, 1921,  addressed  to  the  former  Comp- 
troller of  the  Treasury,  decision  was  requested  by  the  then  chairman 
of  the  United  States  Shipping  Board  of  a  question  presented,  as 
follows : 

Pursuant  to  section  4  of  the  act  of  September  7,  1916,  89  Stat,  729,  under 
which  the  Shipping  Board  was  established  certain  officers  of  the  Army  and 
Navy  have  been  from  time  to  time  detailed  to  the  United  States  Shipping 
Board  and  have  by  the  United  States  Shipping  Board  been  assigned  to  the 
United  States  Shipping  Board  Emergency  Fleet  Corporation  for  duty. 

In  your  opinion  of  March  15,  1920,  regarding  Capt.  G.  L.  Garden,  you  state : 

"Officers  detailed  under  this  provision  of  law  are  required  to  serve  under 
such  detail  without  any  Increase  In  compensation  or  allowance,  and  the  pay- 
ment to  them  of  any  additional  compensation,  or  aUowance  equivalent  thereto, 
on  account  of  such  detail  would  be  in  direct  contravention  of  the  provisions 
of  section  1765,  Revised  Statutes." 

We  have  been  reimbursing  these  officers  for  travel  expenses  Incurred  In  ac- 
cordance with  the  fiscal  regulations  of  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation,  and  your  opinion  Is  request«»d  as  to  whether 
your  opinion  of  March  15,  1920,  is  to  be  construed  as  limiting  reimbursement 
for  travel  in  accordance  with  the  fiscal  regulations  of  the  department  from 
which  said  officer  has  been  detailed. 

What  particular  regulations  of  the  department  are  concerned  has 
not  been  set  out,  but  I  do  not  understand  the  reference  to  the  "  fiscal 
regulations  of  the  department  from  which  said  officer  has  been  de- 
tailed "  as  relating  to  the  travel  regulations  which  generally  concern 
only  civilian  employees. 

The  decision  to  which  you  refer,  26  Comp.  Dec,  670,  held  specifi- 
cally that  payment  to  these  detailed  officers  of  any  additional  allow- 
ances would  be  in  direct  contravention  of  law. 

The  traveling  allowances  of  officers  of  the  Army  and  the  Navy- 
are  fixed  by  law  and  regulations  and  the  payment,  by  reimbursement 
or  otherwise,  of  an  amount  in  excess  of  the  allowances  as  so  fixed  is 
the  payment  of  an  additional  allowance  within  the  meaning  of  the 
law  and  the  decision  referred  to. 

Even  as  early  as  June  8,  1893,  it  was  held  in  the  case  of  officers  of 
the  Army  and  Navy  detailed  under  authority  of  law  for  duty  in  con- 
nection with  the  Government  exhibit  at  the  World's  Columbian  Ex- 
position and  whose  traveling  allowances  were  a  proper  charge  against 
the  appropriation  for  said  exhibit,  that  officers  serving  under  such 
details  were  entitled  only  to  the  regular  allowances  fixed  by  law  and 
regulations  for  said  officers  as  such.    Decisions  of  First  ComptroUei 
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Bowler,  page  5.    It  was  urged  in  that  case  that  such  a  ruling  would 

work  a  great  hardship  on  the  officers  detailed,  but  in  that  connection 

it  was  said,  page  10 — 

However  nnjiist  it  may  be  to  compel  Army  and  Navy  officers  to  remain  in 
Chicago  at  their  own  expense  whUe  in  attendance  upon  the  Chicago  exposition, 
the  Comptroller,  while  exercising  quasi- Judicial  functions,  is  no  more  permitted 
than  are  the  Judiciary  to  make  legislation.  His  duties  are  to  construe  the  acta 
of  Congress  as  he  finds  them,  and  if  they  work  a  hardship  in  certain  cases,  the 
remedy  Ues  with  Congress  and  not  with  the  accounting  officers  of  the  Govern- 
ment 

In  the  same  volume,  page  88,  it  was  held  that  Army  officers  detailed 
for  service  on  a  boundary  commission  under  the  direction  of  the 
Secretary  of  State  were  entitled  to  no  travel  or  other  allowances  in 
addition  to  those  fixed  by  law  for  officers  of  the  Army  generally. 
Like  ruling  was  made  with  reference  to  an  Army  officer  detailed  for 
duty  in  connection  with  the  Bering  Sea  Tribunal  of  Arbitration,  id,, 
275.  See  also  case  of  an  officer  of  the  Army  detailed  as  an  assistant 
to  the  Engineer  Commissioner  of  the  District  of  Columbia  and  travel- 
ing under  orders  of  the  board  of  commissioners,  id.^  11,  and  case  of 
officer  of  the  Army  detailed  to  Hot  Springs  Reservation  and  travel- 
ing under  orders  of  the  Secretary  of  the  Interior,  id.,  96. 

The  decisions  of  the  Comptroller  of  the  Treasury  were  uniformly 
to  the  same  effect.  See  1  Comp.  Dec,  87 ;  3  irf.,  192,  332,  688,  703 ;  8 
«2.,  789;  12  id.j  510,  and  unpublished  decision  of  March  8,  1921,  on 
the  appeal  of  J.  F.  Victory,  disbursing  agent  for  the  National  Ad- 
visory Committee  for  Aeronautics.  Therefore,  it  is  now  well  estab- 
lished that  officers  of  the  Army  and  Navy  who  are  detailed  for  duty 
in  any  civil  branch  of  the  Government  are  entitled  to  the  same  trav- 
eling allowances  that  they  are  entitled  to  when  assigned  to  duty  in 
the  military  or  naval  service  and  no  other  unless  specific  provision 
is  made  by  statute  for  other  traveling  allowances. 

Answering  your  question  specifically,  I  have  to  advise  that  not  only 
the  decision  to  which  you  refer,  but  numerous  other  decisions,  ex- 
tending over  a  period  of  nearly  30  years,  limit  the  travel  allowances 
of  officers  of  the  Army  and  Navy  detailed  to  other  services  to  such 
allowances  only  as  are  fixed  by  law  and  the  regulations  of  the  service 
from  which  detailed. 

With  reference  to  the  payments  heretofore  made  I  assume  that  in 
the  audit  of  the  accounts  in  which  credit  is  claimed  for  such  pay- 
ments appropriate  action  has  been  or  will  be  taken  in  accordance 
with  established  principles. 


OPERATION  AND  MAINTENANCE  OF  THE  ARLINGTON  BUILDING. 

The  statutory  transfer  of  unexpended  balances  of  appropriations  and  aU  per- 
sonnel,  fadlitieB,  property,  etc.,  of  the  Bureau  of  War  Risk  Insurnuce  to 
the  Veterans'  Bureau  by  the  act  of  August  0,  1921,  42  Stat.,  147.  efttab^ 
Ushlng  the  Veterans*  Bureau  as  an  independent  estubUsbment  dlrectli 
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under  the  President,  did  not  include  tbe  appropriati(ms  for  maintenance 
and  operation  of  the  Arlington  Building  nor  the  personnel  employed  there- 
under which  remain  under  administration  of  the  Secretary  of  the  Treasury 
through  his  chief  clerk. 

Comptroller  General  McCarl  to  the  Director,  United  States  Veterans'  Bureau, 
August  31,  1921: 

I  have  your  letter  of  August  27, 1921,  requesting  decision  as  to  the 
legality  of  a  proposed  transfer  of  the  personnel  and  the  unexpended 
balances  of  appropriations  provided  by  law  for  operation  and  main- 
tenance of  the  Arlington  Building  from  the  Treasury  Department 
to  the  Veterans'  Bureau. 

The  appropriations  in  question  are  carried  by  the  legislative,  ex- 
ecutive, and  judicial  appropriation  act  of  March  8,  1921,  41  Stat., 
1264,  1265,  1273,  under  the  Treasury  Department  as  providing  for 
administrative  ,and  contingent  expenses  of  that  department,  the 
building  having  been  occupied  by  the  Bureau  of  War  Bisk  Insurance, 
a  subordinate  bureau  of  the  Treasury  Department,  since  its  pur- 
chase and  completion  by  the  Government,  and  having  now  been  as- 
signed by  the  Public  Buildings  Commission  to  the  Veterans'  Bureau. 

The  act  of  August  9,  1921,  42  Stat,  147,  established  the  Veterans' 
Bureau  as  an  independent  establishment  directly  under  the  President, 
abolished  the  office  of  Director  of  the  Bureau  of  War  Risk  Insurance, 
and  transferred  the  powers  and  duties  pertaining  to  that  office  to 
the  Director  of  the  Veterans'  Bureau.  The  act  also  specifically  trans- 
ferred all  personnel,  facilities,  property,  etc.,  of  the  Bureau  of  War 
Bisk  Insurance  to  the  Veterans'  Bureau  and  made  unexpended  bal- 
ances of  appropriations  for  carrying  out  the  provisions  of  the  war 
risk  insurance  act  available  for  expenditure  by  the  Veterans'  Bureau 
as  the  director  thereof  may  deem  necessary  for  the  purposes  of  the 
act.  This  statutory  transfer,  however,  does  not  include  the  personnel 
end  appropriations  for  maintenance  and  operation  of  the  Arlington 
Building,  the  said  personnel  and  appropriation  having  to  do  with 
such  operation  only,  which  had  theretofore  been  under  the  control 
and  administration  of  the  chief  clerk  of  the  Treasury  Department, 
and  not  under  the  Bureau  of  War  Risk  Insurance  or  involved  in  the 
administration  of  the  business  of  that  bureau  which  was  transferred 
to  the  Veterans'  Bureau. 

The  appropriations  in  question  consist  of  a  statutory  salary  roll 
of  assistant  superintendent,  mechanics,  engineers,  etc.,  and  an  appro- 
priation for  operating  expenses  of  the  building.  In  addition  to 
these  provisions  the  appropriation  act  provides  that  $30,000  of  the 
appropriation  "  Salaries,  Bureau  of  War  Risk  Insurance,"  shall  be 
credited  to  the  appropriation  for  the  office  of  the  chief  clerk  and 
superintendent.  Treasury  Department,  and  be  available  for  the  em- 
ployment of  personnel  in  that  office. 
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It  is  clear  that  the  appropriation  act  has  placed  these  appropri- 
ations under  the  administration  of  the  Secretary  of  the  Treasury^ 
through  his  chief  clerk,  and  that  neither  the  appropriations  nor  the 
personnel  employed  thereunder  have  been  transferred  by  law  to  the 
Veterans'  Bureau. 

I  find  no  authority  of  law  for  transferring  the  appropriations  in 
question  from  the  Treasury  Department  to  the  Veterans'  Bureau. 


SETTLEMENT  OF  CLAIMS  OF  COMMON  CARRIERS  DURING  FED- 
ERAL CONTROL. 

A  daim  for  ordinary  repairs  to  the  equipment  used  by  a  commoD  carrier  In 
rendering  transportation  service  to  the  War  Department  during  period  of 
Federal  control  is  of  the  class  embraced  within  the  settlement  by  the 
Auditor  for  the  War  Department  between  the  United  States  Railroad  Ad- 
miniiitration  and  War  Department  of  August  4,  1U::0,  revised  by  the  Comp- 
troller of  the  Treasury,  August  12,  1920,  for  all  services  rendered  the  War 
Department  by  various  carriers  under  control  of  the  United  States  during 
Federal  control,  and  no  additional  payment  is  authorized. 


by  Comptroller  General  McCarl,  September  1,  1921: 

The  Pennsylvania  Kailroad  Co.  applied  August  18,  1921,  for  a 
revision  of  the  action  of  the  War  Department  Division,  General 
Accounting  Office,  in  disallowing  by  certificate  No.  116226,  dated  July 
20,  1921,  its  claim  for  $103.52  as  set  forth  in  bills  3/36074,  October 
16,  1918,  and  3/46590,  November  7,  1919,  on  account  of  reimburse- 
ment of  costs  of  repairing  cars  alleged  to  have  been  damaged  while 
on  the  Aberdeen  Proving  Ground  railroad  during  the  month  of 
August,  1918. 

This  claim  was  disallowed  for  the  reason  that  it  arose  during  the 
period  the  Pennsylvania  Railroad  system  was  under  Federal  con- 
trol and  that,  therefore,  said  claim  must  be  regarded  as  having  been 
included  in  the  settlement  made  by  the  Auditor  for  the  War  De- 
partment August  4,  1920,  as  affirmed  by  the  Comptroller  of  the 
Treasury  August  12, 1920. 

The  settlement  referred  to  allowed  the  United  States  Bailroad 
Administration  the  sum  of  $38,169,294.39  "  for  all  services  rendered 
the  War  Department  by  various  carriers  under  control  of  the  United 
States  Kailroad  Administration  for  the  transportation  of  passen- 
gers, including  Pullman  charges,  freight,  express,  demurrage,  and 
miscellaneous  service." 

In  a  letter  to  the  Secretary  of  War  signed  by  the  comptroller  of  the 

United  States  Bailroad  Administration  and  approved  by  the  Director 

Greneral  of  Railroads,  with  reference  to  the  amount  allowed  in  the 

August,  1920,  settlement,  it  was  said : 

On  bebalf  of  the  United  States  Railroad  Administration,  we  hereby  accept 
tfaase  f^garem  to  automatlcaUy  dose  out,  effective  at  once,  billa  rendered  or  in 
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transit,  bills  being  compiled,  or  yet  to  be  compiled,  covering  any  and  all  trans- 
portation service,  or  service  of  a  like  nature,  performed  for  Uie  War  Department 
by  systems  of  transportation  that  were  under  Federal  control  during  the  period 
of  Federal  control. 

The  zone  finance  officer  in  a  memorandum  to  the  Chief  of  Finance 

with  reference  to  that  settlement  said : 

*  *  *  it  is  the  understanding  that  it  includes  all  unpaid  accounts  now  in 
the  office  of  the  Auditor  for  the  War  Department  or  any  office  of  the  War  De- 
partment, or  which  may  be  received  at  any  future  time,  covering  any  service 
rendered  for  the  War  Depmrtment  during  the  period  of  Federal  control  by  any 
carriers  under  the  Jurisdiction  of  the  United  States  Railroad  Admin. st ration. 

In  the  decision  of  August  12,  1920,  relative  to  the  same  settlement, 
the  Comptroller  of  the  Treasury  said : 

The  payment  of  said  amount  must  be  regarded  as  acceptance  in  full  of  any 
unpaid  claims  of  the  United  States  Railroad  Administration  against  the  War 
Department  for  the  entire  period  of  Federal  control  of  railroads. 

The  claim  now  under  consideration  is  a  claim  for  ordinary  repairs 
to  the  equipment  used  in  rendering  transportation  service  to  the  War 
Department  during  the  period  of  Federal  control  and  I  am  con- 
strained to  hold  that  it  is  a  claim  of  the  class  embraced  within  the 
August,  1920,  settlement.  Therefore,  regardless  of  whether  this  par- 
ticular claim  was  in  fact  considered  in  connection  with  that  settle- 
ment, the  legal  effect  of  said  settlement  is  to  extinguish  all  such  claims 
and  no  allowance  thereon  can  now  be  made. 

Upon  a  revision  of  the  matter  no  differences  are  found  and  the  set- 
tlement is  sustained. 


HEAT  AND  LIGHT  ALLOWANCE— NAVAL  OFFICERS. 

Heat  and  light  allowances  to  officers  of  the  Navy  for  fractional  parts  of  a  month 
should  be  computed  on  the  basis  of  the  actual  number  of  days  in  the  montli 
and  not  on  the  basis  of  30  days  to  the  month. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  September  1»  1921: 
I  have  your  letter  of  August  19,  1921,  requesting  decision  whether 
in  making  payments  for  commutation  of  heat  and  light  to  officers 
of  the  Navy  for  fractional  parts  of  a  month  the  computation  may  be 
made  upon  the  basis  of  30  days  to  the  month,  regardless  of  the  actual 
number  of  days  therein,  in  like  manner  as  compensation  is  author- 
ized to  be  computed  under  the  provisions  of  section  6  of  the  act  of 
June  80, 1906,  34  Stat.,  763. 

This  question  was  decided  adversely  by  the  Comptroller  of  the 
Treasury  in  a  decision  rendered  May  22,  1912,  and  published  in  18 
Comp.  Dec,  908.  It  is  now  contended,  however,  that  at  the  time  that 
decision  was  rendered  heat  and  light  allowances  were  authorized  in 
kind  only  or  by  way  of  reimbursement  whereas  under  existing  laws 
the  payment  of  conmiutation  is  authorized. 

It  is  true  that  payment  of  commutation  of  heat  and  light  under 
eertain  conditions  and  subject  to  certain  limitations  is  now  authorized 
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and  has  been  8o  authorized  since  July  1,  1915.  Such  payment  is 
made  to  depend^  however,  upon  the  duty  status  of  the  officer,  the 
number  of  rooms  actually  occupied,  etc.,  and  the  accounting  officers 
have  repeatedly  held  that  such  payments  form  no  part  of  the  officer's 
compensation  and  are  in  the  nature  of  allowances. 

The  decision  of  May  22, 1912,  to  the  effect  that  heat  and  light  allow- 
ances for  a  fractional  part  of  a  month  should  be  computed  on  the 
basis  of  the  actual  number  of  days  in  the  month  has  been  reaffirmed 
at  least  twice  since  payment  of  commutation  was  authorized.  I  refer 
to  the  unpublished  decision  of  the  Comptroller  of  the  Treasury  dated 
July  26, 1916,  and  March  25, 1919. 

The  only  theory  upon  which  commutation  of  heat  and  light  could 
be  computed  on  a  30-day  month  basis  is  that  such  commutation  is 
compensation  within  the  meaning  of  section  6  of  the  act  of  June  30, 
1906,  and  I  think  it  is  quite  clear  that  it  can  not  be  so  regarded. 

I  am  constrained  to  hold  therefore  that  whatever  may  be  the  ad- 
vantages of  the  proposed  method  of  computation  it  is  not  authorized 
under  existing  law. 


UNITED  STATES  VETERANS'  BUREAU— TRANSFER  OF  APPRO- 
PRIATIONS. 

Section  8  of  thfi  act  of  August  9,  1921,  42  Stat.,  149,  transferring  all  sums 
theretofore  appropriated  for  carrying  out  the  provisions  of  the  war  risk  in- 
surance act  and  the  vocational  rehabUitation  act  to  the  Veterans'  Bureau 
for  expenditure  as  the  director  may  deem  necessary  in  carrying  out  the 
purposes  of  the  act  creating  the  Veterans'  Bureau,  does  not  in  terms  con- 
solidate all  of  the  appropriations  into  one  lump  sum  to  be  available  for 
exi)enditure  generaUy  without  regard  to  the  particular  purposes  for  which 
they  were  appropriated. 

Comptroller  General  McCarl  to  the  Director,  United  States  Veterans'  Bureau, 
September  1,  1921: 

I  have  your  letter  of  August  19, 1921,  as  follows : 

The  question  has  been  presented  as  to  the  availability  of  the  appropriations 
mentioned  in  section  8  of  the  act  approved  August  9,  1921,  42  Stat,  149,  for  ex- 
penditure for  the  purposes  of  said  statute  irrespective  of  the  particular  purpose 
for  which  the  appropriation  was  limited  when  made. 

The  section  of  the  statute  reads  as  follows : 

''AH  sums  heretofore  appropriated  for  carrying  out  the  provisions  of  the 
war  risk  insurance  act  and  amendments  thereto,  and  to  carry  out  the  pro- 
Tlsions  of  the  act  entitled  '  An  act  to  provide  for  vocational  rehabilitation  and 
return  to  civil  employment  of  disabled  persons  discharged  from  the  military 
or  naval  forces  of  the  United  States,  and  for  other  purposes,'  approved  Juno 
27,  1918,  and  amendments  thereto,  shall,  where  unexpended,  be  made  available 
for  the  Veterans'  Bureau,  and  may  be  expended  in  such  manner  as  the  director 
deems  necessary  in  carrying  out  the  purposes  of  this  act  with  the  restrictions 
heretofore  imposed  as  to  number  of  persons  that  may  be  employed  at  stated 
aalaries.** 

Your  opinion  Is  therefore  requested  as  to  whether  the  limitation  of  the  ap- 
propriations heretofore  made  under  the  several  headings  obtains  in  connection 
with  the  expenditure  of  such  appropriation  available  for  the  Veterans'  Bureau. 

The  submission  is  in  such  general  terms  as  to  permit  of  no  moT% 
than  a  general  answer. 
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While  the  section  quoted  authorizes  the  director  to  expend  the  ap- 
propriations made  available  therein  as  he  may  d&em  necessary  in 
carrying  out  the  purposes  of  the  act,  it  does  not  in  terms  consolidate 
all  of  those  appropriations  into  one  lump  sum  to  be  available  for 
expenditure  generally  without  regard  to  the  particular  purpose  for 
which  they  were  appropriated,  and  the  appropriations  are  not  so  car- 
ried on  the  books  of  the  Treasury  Department  and  of  the  Gt^neral 
Accounting  Office. 

Section  1  of  the  act  authorizes  the  director  to  prescribe  what 
officers,  expeits,  and  assistants  shall  be  included  on  his  staff,  and  what 
sections  and  subdivisions  thereof  there  shall  be  in  the  Veterans' 
Bureau.  It  may  be  that  the  exercise  of  this  power  may  necess'tate 
some  consolidation  or  rearrangement  of  appropriations,  but  I  do  not 
find  any  authority  of  law  for  the  use  of  any  and  all  of  the  appro- 
priations without  reference  to  the  headings  under  which  they  were 
originally  made.    Such  use  of  them  therefore  would  be  unauthonzed. 

If  you  have  in  contemplation  the  use  of  any  one  of  the  appropria- 
tions for  a  purpose  other  than  that  for  which  it  was  made,  you  may 
submit  the  question  of  such  use  for  decision,  with  a  statement  of 
facts  showing  the  particular  appropriation  and  the  particular  pur- 
pose for  which  it  is  to  be  used. 


PRIVATE  PROPERTY  LOST  IN  THE  NAVAL  SERVICE. 

A  civilian  employee  of  the  Navy  on  duty  at  a  naval  training  station  is  not 
"  in  the  naval  service  *'  and  therefore  is  not  entitled  to  the  benefits  ol 
the  act  of  October  6,  1917,  40  Stat,  390,  authorizing  reimbursement  to 
officers,  enlisted  men,  and  others  in  the  naval  service  of  the  United  States 
for  loss  or  destruction  of  or  damage  to  personal  property  and  effects  in 
the  naval  service  under  certain  prescribed  conditions. 

Decision  by  Comptroller  General  McCarl,  September  2,  1921: 

The  Chief  of  the  Navy  Department  Division  of  this  office  trans- 
mitted August  22,  1921,  for  approval,  disapproval,  or  modification, 
a  memorandum  decision  of  the  law  board  assigned  to  that  division 
upon  the  right  of  Commander  C.  G.  Mayo  (S.  C),  United  States 
Navy,  to  receive  credit  for  expenditures  aggregating  $248  made 
during  the  fourth  quarter,  1920,  to  four  civilian  employees  of  the 
Great  Liakes  Naval  Training  Station  as  reimbursement  for  the  loss 
of  their  private  property. 

It  appears  that  these  four  civilians  were  employed  ashore  in  a 
civilian  capacity  at  the  Naval  Training  Station,  Great  Lakes,  on 
July  81,  1919,  when  a  fire  occurred  thereat  and  destroyed  their 
private  property  which  was  stored  in  the  public  works  building. 
The  property  lost  consisted  of  three  pairs  of  working  pants,  one 
raincoat,  one  pair  of  Army  shoes,  various  mathematical  and  engi- 
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neering  books,  and  two  notebooks.    Reimbursement  was  made  of 
$100  for  one  notebook  and  $60  for  the  other  one. 

The  authority  for  the  reimbursement  for  the  value  of  private 
property  lost  by  civilian  employees  of  naval  training  stations,  if  it 
exists,  must  be  found  in  the  act  of  October  6,  1917,  40  Stat,  390, 
which,  so  far  as  material  to  the  question,  reads : 

That  the  Paymaster  General  of  the  Navy  be,  and  he  is  hereby,  authorized 
and  directed  to  reimburse  such  officers,  enlisted  men,  and  others  in  the  naval 
service  of  the  United  States  as  may  have  suffered,  or  may  hereafter  suffer, 
lofls  or  destruction  of  or  damage  to  their  personal  property  and  effects  In  the 
naval  service  due  to  the  operations  of  war  or  by  shipwreck  or  other  marine 
disaster  when  such  ioss.  destruction,  or  damage  was  without  fault  or  negligence 
on  the  part  of  the  claimant,  or  where  the  private  property  so  lost,  destroyed, 
or  damaged  was  shipped  on  board  an  unsea worthy  vessel  by  order  of  an 
officer  authorized  to  give  such  onler  or  direct  such  shipment,  or  where  It  appears 
that  the  loss,  destruction,  or  damage  of  or  to  the  private  property  of  the 
claimant  was  in  consequence  of  his  having  given  his  attention  to  the  saving 
of  the  lives  of  others  or  of  property  bolonging  to  the  United  States  which  was 
in  danger  at  the  same  time  and  under  similar  circumstances. 

The  beneficiaries  of  this  statute,  as  stated  therein,  are  "  officers, 
enlisted  men,  and  others  in  the  naval  service  of  the  United  States." 

The  memorandum  decision  is  to  the  effect  that  the  loss  of  a  build- 
ing by  fire  can  not  be  regarded  as  within  any  of  the  causes  named  by 
the  act — shipwreck  or  other  marine  disaster  or  operations  of  war; 
that  few  of  the  articles  were  authorized  by  Navy  regulations,  and 
that  civilian  employees  of  naval  training  stations  are  not  included 
in  the  phrase  "others  in  the  naval  service"  and  are  not  entitled 
under  the  act  of  October  6,  1917,  to  reimbursement  for  the  value  of 
personal  property  lost  ashore  with  the  destruction  of  naval  training 
stations. 

It  is  obvious  that  a  civilian  employee  of  such  a  station  is  not  nn 
officer  or  enlist^ed  man  in  the  naval  service.  It  is  equally  obvious  that 
a  civilian  employee  of  such  a  station  is  not  embraced  in  the  term 
"others  in  the  naval  service."  See  ex  parte  Reed^  100  U.  S.,  22; 
26  Comp.  Dec,  147.  The  act  does  not  include  civilian  employees  of 
naval  training  stations  whose  services  are  rendered  without  being  in 
the  Navy  and  not  in  a  military  status. 

The  memorandum  decision  is  approved. 


COMMUTATION   OF  QUARTERS,   HEAT,   AND   LIGHT— ARMY 

OFFICERS. 

Daring  the  period  an  officer  or  enlisted  man  of  tbe  Army  is  absent  from  duty 
on  account  of  dinease  from  any  cause  stated  in  the  act  of  April  27,  1914, 
38  Stat.,  353,  which  results  in  his  being  absent  from  duty  on  a  nonpay 
status,  or  during  other  obsence  from  duty  on  a  nonpay  status,  he  is  not 
entitled  to  commutation  of  quarters,  heat,  and  light. 

Comptroller  (veneral  McCarl  to  the  Secretary  of  War,  September  2,  1921: 

I  have  your  letter  of  August  13,  1921,  requesting  decision  of  the 
question  whether  payment  of  commutation  of  quarters,  heat,  and 
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light  is  authorized  in  any  case  of  an  officer  or  soldier  absent  from 

duty  on  account  of  disease  resulting  from  any  cause  stated  in  the 

following  proviso  of  the  act  of  April  27, 1914,  38  Stat,  353,  354 : 

Provided,  That  hereafter  no  officer  or  enUsted  man  In  active  seryice  who 
shall  be  absent  from  duty  on  account  of  disease  resulting  from  his  own  intem- 
perate use  of  drugs  or  alcoholic  liquors  or  other  misconduct  shall  receive  pay 
for  the  period  of  such  absence,  the  time  so  absent  and  the  cause  thereof  to  be 
ascertained  under  such  procedure  and  regulations  as  may  be  prescribed  by  the 
Secretary  of  War. 

The  Army  appropriation  act  for  the  fiscal  year  ending  June  30, 

1922,  approved  June  30, 1921,  42  Stat,  76,  provides : 

For  commutation  of  quarters  and  heat  and  light  to  commissioned  officers, 
warrant  officers,  members  of  the  Nurse  Corps,  and  enUsted  men  on  duty  at 
places  where  no  public  quarters  are  available,    ♦    •    *. 

This  accords  with  the  acts  of  February  27,  1893,  27  Stat,  480; 
March  2,  1901,  31  Stat.,  901;  March  2,  1907,  34  Stat,  1169;  and 
March  4,  1915,  38  Stat.,  1069,  relating  to  such  commutation.  The 
person  entitled  to  the  commutation  is  the  person  described  in  the 
act  who  is  on  duty  at  a  place  where  no  public  quarters  are  available. 

In  the  cases  of  commissioned  officers  of  the  Army  who  during 
the  emergency  were  on  d/uty  in  the  field  or  on  dcti/ve  duty  without 
the  territorial  jurisdiction  of  the  United  States,  and  maintained  a 
place  of  abode  for  a  wife,  child,  or  dependent  parent,  where  quarters 
in  kind  were  not  available,  the  act  of  April  16,  1918,  40  Stat.,  530, 
provides  for  such  officer^s  commutation  of  quarters,  heat,  and  light 
for  such  dependents.  The  limitation  to  period  "  during  the  present 
emergency"  was  extended  by  section  2  of  the  act  of  May  18,  1920, 
41  Stat,  602,  "  until  June  30,  1922  ";  and  by  said  section  such  rights 
and  benefits  as  are  prescribed  for  officers  in  said  act  of  April  16, 
1918,  "  shall  apply  equally  for  enlisted  men  now  entitled  by  regula- 
tions to  quarters  or  to  commutation  therefor." 

Paragraph  1301,  Army  Regulations,  as  amended  May  13,  1919, 

by  C.  A.  R.  No,  88,  is  as  follows : 

An  officer  on  duty  at  a  station  where  he  U  properly  In  receipt  of  commuta- 
tion of  quarters  is  entitled  to  the  allowance  during  ordinary  leave  on  full 
pay,  and  on  sick  leave.  If  he  is  relieved  from  duty  at  the  station  and  then 
avails  himself  of  a  leave,  his  commutation  ceases. 

The  question  presented  for  decision  is  whether  an  officer  or  soldier 
"  absent  from  duty  "  under  conditions  described  in  the  act  of  April 
27,  1914,  is  ^'on  duty"  within  the  meaning  of  the  statutes  relating 
to  the  payment  of  commutation  of  quarters,  heat,  and  light,  and 
the  regulations  prescribed  by  the  Secretary  of  War  which  are  in 
conformity  with  the  statutes. 

The  provisions  of  law  relating  to  commutation  of  quarters,  heat, 
and  light  are  such  that  for  the  period  an  officer  or  enlisted  man  is 
not  actually  or  constructively  on  duty  he  is  not  entitled  to  the  com- 
mutation  in  his  own  right,  and  for  ^e  period  he  is  not  either  acta- 
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aOy  or  constructively  on  duty  in  the  field  or  an  active  duty  without 
the  territorial  jurisdiction  of  the  United  States  he  is  not  entitled  to 
commutation  for  his  dependents. 

If  an  officer  or  a  soldier  is  absent  from  duty  on  a  pay  status  the 
fact  of  such  absence  does  not  deprive  him  of  such  commutation. 
If  he  is  absent  from  duty  on  account  of  disease  resulting  from  any 
cause  stated  in  the  act  of  April  27,  1914,  he  is  not  in  a  pay  status. 

Your  question  is  answered  as  follows : 

An  officer  or  soldier  during  the  period  he  is  absent  from  duty  on 
account  of  disease  resulting  from  any  cause  stated  in  the  act  of 
April  27,  1914,  38  Stat.,  353,  354,  which  results  in  his  being  absent 
from  duty  on  a  nonpay  status  or  who  is  otherwise  absent  from  duty 
on  a  nonpay  status  is  not  entitled  to  commutation  of  quarters,  heat, 
and  light. 


CLERKS,  UNITED  STATES  COURTS— COMPENSATION. 

Where  the  salary  of  a  clerk  of  a  United  States  court  was  Inadyertently  fixed 
In  a  lower  grade  thnn  he  was  entitled  to  under  provisions  of  the  act  of 
February  26.  1919,  40  Stat.,  1182,  the  certificate  of  the  Attorney  General 
correcting  the  erroneous  action  of  his  predecessor,  by  placing  the  cleric  in 
the  proper  grade,  may  be  given  retroactive  effect  to  July  1,  1919,  tLe  date 
the  controlling  act  became  effective,  and  payment  of  back  pay  to  that  date 
at  the  increased  rate  is  authorized. 

Decision  by  Comptroller  General  McCarl,  September  3,  1921: 

The  Chief,  State  and  Other  Departments  Division,  has  submitted 
for  approval,  disapproval,  or  modification,  memorandum  decision  to 
the  effect  that  a  certificate  by  the  Attorney  General  dated  June  28, 
1921,  can  not  be  given  a  retroactive  application  in  fixing  the  sal- 
aries of  the  clerks  of  the  Federal  courts  for  North  Dakota  and  Wyo- 
ming at  $4,000  per  annum  from  July  1,  1919,  instead  of  $3,500  per 
annum,  as  stated  in  the  general  schedule  fixing  all  such  salaries  under 
the  act  of  February  26, 1919,  40  Stat,  1182,  and  also  that  said  certifi- 
cate being  stated  to  correct  error  in  the  previous  fixing  of  the  sal- 
aries, it  is  sufficient  to  authorize  the  payment  of  such  salaries  at 
$4,000  per  annum  after  June  28,  1921. 
The  certificate  of  the  Attorney  General  is  as  follows : 

Dbpartment  of  Justice, 
Washinffian,  D,  C,  June  28,  192L 

Obdeb  No. 

In  order  to  correct  error  arising  through  inadvertently  faUing  to  take  into 
consideration  certain  vital  facts  affecting  the  relative  earnings  of  the  clerk  of 
the  United  States  district  courts,  for  the  Judicial  districts  of  North  Dakota  and 
Wyoming,  and  peculiar  to  said  districts,  which  if  they  had  been  taken  into  con- 
sideration would  have  placed  said  cl^'ks  in  the  class  for  which  salaries  ot 
$4,000  per  annum  were  fixed,  the  salaries  of  the  clerks  of  the  United  States 
district  courts  for  said  district  are  hereby  fixed  at  $4,000  per  annum,  respec- 
tlTSly*  trom  Jnlj  1, 1919,  instead  of  $3,500  per  annum,  as  stated  in  the  general 
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schedule  fixing  all  such  salaries  under  the  provisions  of  the  act  of  February  28, 

1919,  entitled  "  An  act  fixing  the  salaries  of  the  clerks  of  the  United  States  dis- 
trict courts,  and  to  provide  for  their  office  expenses  and  for  other  purposes," 
and  said  general  schedule  of  salaries  is  hereby  modified  accordingly. 

H.  M.  Daughebtt, 

Attorney  Oeneral. 

The  question  of  the  salaries  of  the  clerks  of  the  United  States 
district  courts  for  the  judicial  districts  of  North  Dakota  and  Wyo- 
ming was  the  matter  of  several  decisions  by  the  former  Comptroller 
of  the  Treasury.    26  Comp.  Dec,  1073,  July  24,  1920,  December  10, 

1920,  and  June  16,  1921.  The  former  Comptroller  of  the  Treasury 
was  of  the  opinion,  as  expressed  in  these  decisions,  that  when  the 
salaries  of  the  clerks  had  been  fixed  by  the  Attorney  General  in 
pursuance  of  the  act  of  February  26, 1919,  his  power  thereunder  was 
exhausted,  and  neither  he  nor  his  successor  could  thereafter  lawfully 
readjust  any  salaries  so  fixed  in  any  individual  case,  but  also  ex- 
pressed the  view  that — 

If,  however,  through  error,  or  inadvertence,  the  salaries  of  these  two  clerks 
have  not  been  adjusted  in  accordance  with  a  construction  of  the  statute  as 
applied  generally  to  clerks  similarly  situated,  I  think  they  are  still  open  to 
adjustment  upon  such  legal  basis,  the  failure  of  your  predecessor  to  so  adjust 
them  being  an  error  of  fact  open  to  correction  by  you. 

I  understand  that  the  certificate  of  the  Attorney  General  of  June 
28,  1921,  is  given  in  connection  with  this  view  of  the  former  Comp- 
troller of  the  Treasury.  The  certificate  does  not  set  out  in  detail  the 
facts  relating  to  the  errors  therein  corrected,  and  I  think  that  it 
properly  should  have  shown  the  general  character  of  those  errors. 
The  responsibility,  however,  is  that  of  the  Attorney  General,  and  the 
issuing  of  that  certificate  justifies  the  accounting  officers  in  assuming 
in  coimection  with  what  was  heretofore  submitted  to  the  accounting 
officers  that  there  was  before  him  everything  necessary  showing 
error  in  the  action  of  the  former  Attorney  General.  If  such  error 
existed  it  necessarily  must  have  existed  in  the  original  fixing  of  the 
amounts  of  the  salaries,  and  hence  the  correction  must  relate  back  to 
the  original  date.  This  is  not  giving  retroactive  effect  in  the  ordinary 
sense,  but  making  the  salaries  the  true  salaries  from  their  proper 
date.    The  memorandum  decision  submitted  is  modified  accordingly 


REINSTATEMENT  OF  LAPSED   OR  CANCELED   WAR  RISK 

INSURANCE. 

Where  permanent  total  disability  of  persons  insured  under  the  war  risk 
insurance  act  intervenes  between  the  lapse  or  concellation  of  the  policies 
and  applications  for  reinstatement  there  is  no  longer  any  insurance  to  be 
reinstated,  the  contingency  insured  against  having  already  happened. 

Reinstatement  of  lapsed  or  canceled  war  risk  insurance  is  authorized  regard- 
less of  the  physical  condition  of  the  applicant  at  time  the  application  is 
made,  provided  that  any  disqualifying  disease  or  injury  or  aggravatioii 
thereof  existing  at  that  time  was  suffered  in  active  service  in  the  World 
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War,  and  tbat  proof  showing  the  service  origin  of  the  disease,  Injury,  or 
aggravation  thereof,  satisfactory  to  tlie  director,  be  submitted  during  the 
lifetime  of  the  insured. 

Comptroller  Creneral  McCarl  to  the  Secretary  of  the  Treasury,  September  3, 
1921: 

Referring  to  your  request  of  July  8, 1921,  for  review  by  the  Comp- 
troller General  of  a  decision  rendered  by  the  Comptroller  of  the 
Treasury  June  28,  1921,  27  Comp.  Dec,  1084,  dealing  with  reinstate- 
ment of  war  risk  insurance  which  had  lapsed  or  been  canceled,  you 
are  advised  that  at  the  time  j'our  request  was  received  there  was 
pending  before  Congress  a  bill  to  establish  a  Veterans'  Bureau  and 
to  further  amend  the  war  risk  insurance  act  which  dealt  with  the 
matter  of  reinstatement  of  lapsed  or  canceled  insurance.  Action 
upon  your  request  was  postponed  until  this  bill  should  have  been 
disposed  of  in  order  that  the  contemplated  review  might  be  had  in 
the  light  of  this  legislation  if  it  should  be  enacted  into  law.  The 
bill  as  finally  amended  has  now  been  enacted  into  the  law  of  August 
9,  1921,  42  Stat.,  156,  and  the  way  is  open  to  final  disposition  of 
your  request. 

The  law  establishes  the  Veterans'  Bureau  as  an  independent  bureau 
under  the  President,  so  that  the  Secretary  of  the  Treasury  is  no 
longer  charged  with  supervision  of  the  administration  of  war  risk 
insurance  laws.  However,  your  request  for  review  of  the  Comp- 
troller's decision  was  presented  to  me  while  you  were  still  in  charge 
of  that  work,  and  therefore  may  properly  be  taken  up  and  disposed 
of  by  a  decision  for  the  information  and  guidance  of  the  officials 
of  the  newly  created  bureau,  to  whom  a  copy  of  the  decision  will 
be  sent. 

The  facts  before  the  Comptroller  and  his  conclusion  thereon  are  set 
forth  in  his  decision  and  need  not  be  reviewed  at  length  in  this  con- 
nection. The  general  question  for  decision  was  whether  the  Bureau 
of  War  Risk  Insurance  should  pay  certain  insurance  which  had 
lapsed  or  been  canceled,  and  had  subsequently  been  reinstated  with- 
out medical  examination  upon  a  statement  by  the  applicant  that  he 
was  in  as  good  health  as  at  the  date  of  discharge  or  expiration  of  the 
grace  period,  when  in  fact  after  discovered  evidence  disclosed  facts 
upon  which  the  medical  officers  of  the  bureau  based  opinions  that  the 
reinstated  applicants  were  not  in  as  good  health  at  the  time  of  rein- 
statement as  at  the  time  of  discharge  or  expiration  of  grace  period. 
The  Comptroller  found  no  statute  expressly  regulating  reinstate- 
ment of  lapsed  or  canceled  insurance.  He  did  not  question  the  right 
of  the  bureau  to  reinstate  such  insurance,  but  decided  that  reinstate- 
ment must  be  subject  to  the  general  right  to  insurance  as  conferred 
and  limited  by  statute.  As  the  statute  provided  for  issuance  of  in- 
surance without  medical  examination,  he  decided  that  lapsed  or  can- 
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celed  insurance  must  be  reinstated,  if  at  all,  upon  the  footing  thoa 
established  for  war  risk  insurance.  The  only  qualification  placed 
upon  this  decision  was  that  the  applicant  for  reinstatement  must  not 
during  the  lapse  interval  have  become  totally  disabled  so  as  to  have 
no  insurable  interest  to  reinstate,  and  must  not  during  said  interval 
have  contracted  any  new  disqualifying  disease  or  injury,  the  risk  of 
which  had  not  been  assumed  by  the  Government  under  tlie  policy  of 
insurance  to  be  reinstated. 

Section  27  of  the  act  of  August  9,  1921,  42  Stat.  156,  hereinbefore 
referred  to  provides : 

Sec.  27.  A  new  section  is  hereby  added  to  Article  IV  of  the  war  risk  insur- 
ance act,  to  be  Icnown  as  section  408,  and  to  read  as  follows : 

*'  Sec.  408.  In  the  event  that  all  provisions  of  the  rules  and  regulations  other 
than  the  requirements  as  to  the  physical  condition  of  the  appUcant  for  insur- 
ance have  been  complied  with,  an  application  for  reinstatement  of  lapsed  or 
canceled  yearly  renewable  term  insurance  or  application  for  United  States  Gov- 
ernment life  insurance  (converted  insurance)  hereafter  made  may  be  approved  : 
Provided,  That  the  applicant's  disability  is  the  result  of  an  injury  or  disease  or 
of  an  aggravation  thereof  suffered  or  contracted  In  the  active  military  or  naval 
service  during  the  World  War:  Provided  further.  That  the  applicant  during  his 
lifetime  submits  proof  satisfactory  to  the  director  showing  the  service  origin  of 
the  disability  or  aggravation  thereof  and  that  the  applicant  is  not  totally  and 
permanenly  disablel  As  a  condition,  however,  to  the  acceptance  of  an  appli- 
cation for  the  reinstatement  of  lapsed  or  canceled  yearly  renewable  term  in- 
surance or  United  States  Government  life  insurance  (converted  Insurance)  the 
applicant  shaU  be  required  to  pay  all  the  back  monthly  premiums  which  would 
have  become  payable  if  such  insurance  had  not  lapsed,  together  with  interest 
at.the  rate  of  5  per  centum  per  annum  compounded  annually  on  each  premium 
from  the  date  said  premium  is  due  by  the  terma  of  the  policy :  Provided  further. 
That  where  any  soldier  has  heretofore  allowed  his  insurance  to  lapse,  while 
suffering  from  wounds  or  disease  suffered  or  contracted  in  line  of  service,  and 
was  at  the  time  he  allowed  his  said  policy  to  lapse  entitled  to  compensation  on 
account  thereof  in  a  sum  equal  to  or  in  excess  of  the  amount  due  from  him  in 
premiums  on  his  said  insurance,  and  has  since  died  from  said  wounds  or  disease 
without  collecting  or  making  claim  for  said  compensation,  or  being  allowed  to 
reinstate  his  said  policy  on  account  of  his  physical  condition,  then  and  in  that 
event  said  policy  shall  not  be  considered  as  lapsed,  and  the  Veterans*  Bureau 
is  hereby  authorized  and  directed  to  pay  to  the  beneficiaries  of  said  soldier 
under  said  policy  the  amount  of  said  insurance  less  the  premiums  and  interest 
thereon  at  5  per  centum  per  annum  compounded  annually  in  installments  as 
provided  by  law." 

All  pending  or  future  applications  for  reinstatement  of  insur- 
ance will  be  dealt  with  under  this  section,  and  if  any  doubtful  ques- 
tion of  payment  shall  arise  in  connection  with  any  such  application 
it  may  be  submitted  by  the  Veterans'  Bureau  for  decision  of  the 
Comptroller  General.  The  effect  of  the  Comptroller's  decision  is 
now  limited  to  those  cases  which  were  in  fact  reinstated  by  the 
Bureau  of  War  Bisk  Insurance  upon  a  misstatement  of  the  com- 
parative condition  of  the  applicant's  health,  intentional  or  other- 
wise. This  review,  therefore,  will  be  limited  to  the  operation  of 
his  decision  upon  those  cases. 

Both  the  Comptroller's  decision  and  the  new  statute  bar  from  the 
right  to  reinstatement  those  who  have  become  permanently  totally 
disabled  after  lapse  or  cancellation  of  their  insurance  and  before 
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applying  for  reinstatement  thereof.  Permanent  total  disability  of 
the  insured  vests  the  right  to  payment  of  otherwise  effective  war 
risk  insurance  as  effectively  as  death  itself,  and  where  such  dis* 
ability  has  intervened  between  the  lapse  and  the  application  for  re- 
instatement, it  is  clear,  I  think,  that  there  is  no  longer  insurance  to 
be  reinstated,  the  contingency  insured  against  having  already  hap- 
pened. The  Comptroller  was  correct  in  deciding  that  any  such 
reinstatement  was  contrary  to  law. 

As  regards  cases  which  have  been  reinstated  upon  incorrect  state- 
ments of  the  comparative  physical  condition  of  the  applicant  at 
the  time  of  the  application  in  which  the  applicant  had  not  during 
the  period  of  lapse  become  permanently  totally  disabled,  both  the 
Comptroller's  decision  and  the  new  statute  bar  from  the  legal  right 
to  reinstatement  those  applicants  who  during  such  period  have 
contracted  or  sustained  a  new  disqualifying  disease  or  injury.  I 
see  no  reason  to  doubt  the  correctness  of  the  Comptroller's  decision 
in  that  respect. 

His  decision,  however,  admits  to  the  legal  right  of  reinstatement 
those  applicants  who  had  a  disease  or  injury  not  of  service  origin 
existing  at  the  time  of  lapse  notwithstanding  progress  during  the 
lapse  interval  of  such  disease  or  injury.  The  act  of  August  9,  1921, 
hereinbefore  quoted  establishes  a  different  rule  for  future  reinstate- 
ments in  that  it  requires  that  the  reinstatement,  without  regard  to 
physical  condition  of  the  applicant,  may  be  approved  only  if  the 
injury  or  disease,  or  aggravation  thereof,  was  suffered  or  contracted 
in  active  service  in  the  World  War,  and  that  such  approval  must 
be  upon  proof  satisfactory  to  the  director  showing  the  service  origin 
of  the  disability  or  aggravation  thereof.  In  reaching  his  conclusion 
on  this  point  the  Comptroller  had  no  express  statutory  provision  to 
guide  him,  but  construed  the  general  provisions  of  war  risk  insur- 
ance laws  according  to  his  view  of  the  spirit  and  intent  of  those 
laws.  While  the  provision  of  the  new  statute  on  this  point  relates 
in  terms  to  reinstatement  upon  applications  thereafter  made,  I 
think  the  statute  should  be  taken  as  declaratory  of  the  general  legis- 
lative policy  and  intent  with  respect  to  all  reinstatements,  past  and 
fature,  and  that  the  Comptroller's  decision  should  now  be  modified 
so  that  one  general  rule  to  govern  all  reinstated  insurance  shall  pre- 
vail. Accordingly  reinstatements  of  this  class  heretofore  made 
should  now  be  taken  as  lawful  or  unlawful  according  as  evidence 
of  the  service  origin  of  the  disability  or  aggravation  is  or  is  not 
forthcoming. 

There  remains  for  consideration  the  legal  effect  of  the  action  of 
the  bureau  in  reinstating  insurance,  which  action  was  afterwards 
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determined  to  be  without  authority  of  law.    This  is  understood  to  be 

the  question  intended  to  have  been  submitted  for  the  Comptroller's 

decision. 

Section  30  of  the  act  of  August  9,  1921,  42  Stat.,  157,  adds  to 

Article  IV  of  the  war  risk  insurance  act  a  new  section  as  follows: 

Seo.  411.  Subject  to  the  provisions  of  section  29  of  the  War  Risk  Insurance 
Act  and  amendments  thereto  policies  of  insurance  heretofore  or  hereafter 
issued  in  accordance  with  Article  IV  of  the  War  Risk  Insurance  Act  shaU 
be  incontestable  after  six  months  from  date  of  issuance,  or  reinstatement, 
except  for  fraud  or  nonpayment  of  premiums. 

Section  29  of  the  war  risk  insurance  act  referred  to  in  this  new 
section  of  the  act  deals  with  insurance  of  enemy  aliens,  conscientious 
objectors,  deserters,  etc.  The  new  section  clearly  defines  and  limits 
the  power  and  duty  of  the  director  in  the  premises.  If  the  mis- 
statements upon  which  a  policy  of  insurance  has  been  reinstated 
amount  to  fraud,  it  is  the  director's  right  and  duty  to  revoke  the 
reinstatement  and  cancel  the  insurance,  regardless  of  when  it  was 
reinstated.  If  insurance  has  stood  reinstated  for  six  months  the 
reinstatement  can  not  be  revoked  or  the  insurance  canceled  for  any 
other  cause  than  fraud  or  failure  to  pay  premiums.  Conversely,  if 
reinstatement  has  not  stood  for  six  months,  the  director  may  correct 
any  error  of  law  or  fact  involved  in  the  reinstatement  and  may 
revoke  the  reinstatement,  or  cancel  the  insurance,  or  take  other 
action  to  make  the  correction  effective. 

I  think  what  has  been  said  covers  fully  all  of  the  questions  in- 
volved in  the  Comptroller's  decision.  If  any  other  question  has 
arisen  or  shall  arise  in  this  connection,  or  if  this  decision  leaves  any 
phase  of  this  matter  still  in  doubt,  the  Director  of  the  Veterans' 
Bureau  may  submit  for  decision  of  the  Comptroller  General  such 
question  or  questions  as  may  arise  imder  his  administration. 


PANAMA  CANAL— EMPLOYMENT  OF  NAVAL  OFFICERS. 

Daring  the  period  an  officer  of  the  Navy  is  employed  by  the  Panama  Canal, 
all  amounts  received  nnder  his  commission  in  the  Navy,  whether  denomi' 
nated  pay  or  aUowances,  either  in  his  own  right  or  by  reason  of  main- 
taining dependents,  are  construed  as  **  official  salary  **  within  the  meaning 
of  the  act  of  August  24,  1912,  37  Stat.,  561,  and  must  be  deducted,  as  di- 
rected by  provisions  of  that  statute,  from  the  compensation  paid  him  by 
the  Panama  Canal. 

Comptroller  General  McCarl  to  the  Governor  of  the  Panama  Canal*  September 
6,  1921: 

I  received  on  August  30,  your  letter  of  August  20, 1921,  as  follows : 

I  have  the  honor  to  submit  for  your  determination  the  question  as  to  whether 
Lieutenant  Harry  Champeno,  an  officer  of  the  United  States  Navy,  may  be 
employed  by  the  Panama  Canal  on  the  Isthmus  without  deducting  ftom  the 
pay  fixed  for  the  position  which  he  occupies  under  the  Panama  Canal,  that 
part  of  the  pay  he  receives  from  the  Navy  as  aUowances  for  heat,  light,  and 
quarters. 
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BectloD  4  of  the  Panama  Canal  Act  approved  August  24,  1912,  contains  the 
fdllowlng  language : 

**  If  any  of  the  persons  appointed  or  employed  as  aforesaid  shall  be  persons 
In  the  military  or  naval  service  of  the  United  States,  the  amount  of  the  official 
salary  paid  to  any  such  person  shall  be  deducted .  from  the  amount  of  salary 
or  compensation  provided  by  or  which  shall  be  flbced  under  the  terms  of  this 
act." 

Effective  June  28,  1920,  Lieutenant  Ghampeno  was  employed  by  the  Panama 
Canal  as  supervisor  of  harbor  craft.  The  rate  of  pay  for  this  position  was 
only  $346.00  a  month  up  to  July  31,  1920,  but  effective  August  1,  it  was  in- 
creased to  $400.00  a  month.  This  office  was  informed  that  this  party's  Navy 
pay  was  $346.00  a  month,  and  this  amount  was  accordingly  deducted  from  the 
$400.00  beginning  August  1,  which  left  a  balance  of  $54.00  a  month  to  be  paid 
by  the  Panama  Canal. 

However,  additional  information  has  Just  been  received  regarding  the  Navy 
pay  in  question  which  discloses  the  fact  that,  in  addiUon  to  the  regular  monthly 
Navy  pay  of  $346.00,  a  monthly  allowance  of  approximately  $70.00  for  com- 
mutation of  heat,  light,  and  quarters  maintained  for  dependents,  is  being  al- 
lowed. The  question  therefore  now  arises  as  to  whether  this  allowance  should 
be  included  in  the  amount  of  the  official  naval  salary  to  be  deducted  from  the> 
total  pay  of  the  Panama  Canal  position. 

In  view  of  the  foregoing,  no  further  payments  will  be  made  to  Lieutenant 
Ghampeno  by  the  Panama  Canal  until  your  decision  in  the  matter  has  been 
received. 

The  applicable  statute,  87  Stat^  561,  including  the  portion  quoted 

by  you,  provides : 

*  *  *  the  President  is  thereafter  to  complete,  govern,  and  operate  the 
Panama  Canal  and  govern  the  Canal  Zone,  or  cause  them  to  be  completed* 
governed,  and  operated,  through  a  governor  of  the  Panama  (Janal  and  such  oth^ 
persons  as  he  may  deem  competent  to  discharge  tlie  various  duties  connected 
with  the  completion,  care,  maintenance,  sanitation,  operation,  government,  and 
protection  of  the  canal  and  Canal  Zone.  If  any  of  the  persons  appointed  or 
employed  as  aforesaid  shall  be  persons  in  the  military  or  naval  service  of  the 
United  States,  the  amount  of  the  official  salary  paid  to  any  such  person  shaU 
be  deducted  from  the  amount  of  salary  or  compensation,  provided  by  or  which 
shall  be  fixed  under  the  terms  of  this  Act.  The  governor  of  the  Panama  Canal 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  commissioned  for  a  term  of  four  years,  and  until  his  successor  shall  be 
appointed  and  qualified.  He  shall  receive  a  salary  of  ten  thousand  dollars  a 
year.  All  other  persons  necessary  for  the  completion,  care,  management,  main- 
tenance, sanitation,  government,  operation,  anci  protection  of  the  Panama  Canal 
and  Canal  Zone  shall  be  appointed  by  the  President,  or  by  his  authority,  remov- 
able at  his  pleasure,  and  the  compensation  of  such  persons  shall  be  fixed  by 
the  President,  or  by  his  authority,  until  such  time  as  Congress  nuiy  by  law 
regulate  the  same,  but  salaries  or  compensation  fixed  hereunder  by  the  Presi- 
dent shall  in  no  instance  exceed  by  more  than  twenty-five  per  centum  the 
salary  or  compensation  paid  for  the  same  or  similar  services  to  persons  em- 
ployed by  the  Government  in  cohtlnental  United  States. 

It  appears  from  the  Navy  Register  for  1921  that  the  officer  holds 
a  temporary  commission  as  lieutenant  in  the  line  of  the  Navy  under 
the  act  of  May  22,  1917,  40  Stat.,  84,  and  that  he  holds  the  grade  of 
chief  machinist  in  the  permanent  naval  establishment. 

The  question  presented  of  what  is  to  he  considered  the  ^'official 
salary  ^  of  officers  of  the  Army  and  Navy  and  to  be  deducted  from 
the  compensation  received  by  tiiem  by  reason  of  employment  in  con- 
nection with  the  canal  enterprise  is  not  a  new  one,  as  the  act  of  Jime 
28j  1902,  82  Stat.,  481,  providing  for  the  construction  of  the  canal^ 
contained  the  following  in  section  7 : 

m  m  m  qi^  President  is  hereby  authorised  through  said  Commission  to 
sDpiiv  in  said  service  any  of  the  engineers  of  the  United  States  Army  at  hig 
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discretion,  and  likewise  to  employ  any  engineers  In  civil  Uf^,  at  his  dlscretiOD, 
and  any  other  persons  necessary  for  the  proper  and  expeditious  prosecution  of 
said  work.  The  compensation  of  all  such  engineers  and  other  persons  employed 
under  this  Act  shall  he  fixed  by  said  Ck>mmi8sion,  suhject  to  the  approval  of 
the  President.  The  official  salary  of  any  officer  appointed  or  employed  under 
this  act  shall  be  deducted  from  the  amount  of  salary  or  compensation  provided 
by  or  which  shall  be  fixed  under  the  terms  of  this  Act. 

In  construing  the  term  ^^  official  salary '^  in  this  act,  it  was  said, 
81  MS.,  Comp.  Dec.,  565,  567,  December  9,  1904  (Case  of  Maj.  Louis 
A.  La  Garde) : 

The  intent  of  the  act  of  June  28,  1902.  supra,  would  appear  to  be  to  place 
the  civilian  and  Army  and  Navy  officers,  employed  under  the  act,  upon  a  footing 
of  equality  as  to  compensation  and  emoluments,  and,  therefore,  the  words  "  offi- 
cial salary  *'  should  be  construed  in  the  general  and  broad  sense  to  mean  "  offi- 
cial compensation.'* 

That  decision  approved  the  following  decision  of  the  Auditor  for 
the  State  and  Other  Departments : 

I  therefore  decide  that  the  term  "  official  salary  **  is  to  be  taken  in  the  sense 
of  '*pay  and  allowances**  or  "compensation,"  and  that  when  an  officer  of  the 
Army  or  Nnvy,  or  any  other  branch  of  the  Government  service,  Is  employed  by 
the  commission  all  pay  and  allowances  he  receives,  or  is  entitled  to  receive,  as 
such  officer,  is  to  be  deducted  from  his  compensation  as  fixed  by  the  commission. 

In  33  MS.,  Comp.  Dec,  242,  April  9, 1905  (case  of  Maj.  La  Garde), 
it  was  said  with  respect  to  the  claim  for  forage  allowance  of  an  of- 
ficer of  the  Arm]^  employed  by  the  Isthmian  Canal  Commission : 

Forage  is  a  conditional  allowance  made  to  officers  serving  in  the  military 
service,  conditions  being  such  as  to  authorize  such  allowance.  While  Major  La 
Garde  is  a  military  man,  yet  his  service  in  the  Canal  Ck>mmissio]i  is  that  of  a 
civilian,  and  I  know  of  no  law  granting  forage  to  a  person  in  the  civil  servi*^ 
of  the  Government.  Kven  if  it  should  be  held  otherwise,  and  if  such  allowance 
was  made,  it  would  have  to  be  held  that  such  allowance  was  part  of  his  official 
salary  as  a  surgeon  in  the  United  States  Army,  and  any  such  amount  paid  him 
would  have  to  be  deducted  from  the  salary  of  six  thousand  dollars  aUowed  him 
as  an  officer  under  the  Isthmian  Canal  Commission. 

In  12  Comp.  Dec,  143,  it  was  held  that  an  allowance  paid  an 
officer  of  the  Army  for  commutation  of  quarters  is  a  part  of  his 
**  official  salary  "  and  should  be  deducted  from  his  compensation  as 
fixed  by  the  Canal  Commission. 

In  12  Comp.  Dec,  343,  it  was  held  that  an  officer  of  the  Armj-  em- 
ployed by  the  Canal  Commission  was  not  entitled  to  the  10  per  cent 
increase  of  pay  for  foreign  service  (at  that  time  authorized  for  Army 
service  proper  in  the  Canal  Zone),  but  if  he  had  received  said  in- 
crease it  was  a  part  of  his  "  official  salary  "  and  must  be  deducted 
from  his  compensation  as  fixed  by  the  commission.  To  the  same 
•effect  is  13  Comp.  Dec,  150, 153. 

It  thus  appears  that  the  term  "  official  salary  "  as  applied  to  officers 
on  the  active  list  of  the  Army  and  Navy  employed  under  authority 
of  legislation  for  the  construction  of  the  canal  had  a  well-defined 
and  accepted  meaning  prior  to  August  24,  1912.  Under  a  well- 
established  rule  of  statutory  construction,  when  the  same  phrase  or 
term  is  found  in  later  legislation  of  the  same  or  similar  character. 
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and  without  language  of  any  kind  to  indicate  otherwise,  there  is  a 
presumption  that  the  legislature  has  used  the  phrase  or  term  with 
the  construction  theretofore  placed  upon  it ;  that  is,  has  adopted  the 
construction  in  the  later  legislation.  United  States  v.  Cerecedo 
Hermmos  y  Cia.,  209  U.  S.,  337. 

To  adopt  any  other  construction  of  the  term  "  official  salary  **  as 
used  in  the  act  of  August  24, 1912,  would  make  impracticable,  if  not 
impossible,  the  application  of  the  25  per  cent  clause  to  officers  on 
the  active  list  of  the  Army  and  Navy  employed  by  the  Panama 
Canal. 

Accordingly,  you  are  informed  that  all  amounts,  whether  denomi- 
nated pay  or  allowances,  received  by  Lieut.  Champeno  imder  his  com- 
mission in  the  Navy,  whether  received  in  his  own  right  or  by  reason 
of  maintaining  dependents,  and  whether  received  properly  or  im- 
properly, are  construed  as  "  official  salary  "  within  the  meaning  of 
the  act  of  August  24,  1912,  and  must  be  deducted  from  the  compen- 
sation paid  him  by  the  Panama  Canal,  that  compensation  being  the 
total  compensation  he  is  entitled  to  receive  from  the  United  States, 
and  it  is  not  to  be  supplemented  in  any  form  or  manner  whatsoever. 


SUPPLEMENTAL  CONTRACTS  —  FISCAL  YEAR  .APPROPRIATION 
CHARGEABLE  WITH  PRICE  OF  GASOLINE  ORDERED  LATE  IN 
JUNE. 

The  weU-establisbed  rule  of  law  that  the  amendment,  modification,  or  supple- 
ment of  a  Government  contract  must  be  in  the  interest  of  the  United  States, 
is  complied  with  if  there  is  an  actual  saving  in  money  to  the  Government, 
regardless  of  the  fact  t)iat  the  purchase  price  of  a  commodity  may  be  in- 
creased ;  hence,  contracts  for  furnishing  gasoline  to  the  Government  fixing 
a  certain  price  per  gallon  and  specifying  certain  methods  of  delivery  may 
,  be  supplemented  by  increasing  the  price  per  gallon,  if  the  method  of  de- 
livery is  so  changed  as  to  net  the  Government  an  actual  saving. 

Where  contracts  for  delivery  of  large  quantities  of  gasoline  were  entered  into 
late  in  June,  1921,  providing  for  delivery  in  monthly  installments  over  a 
period  of  eight  months  during  the  fiscal  year  1922,  it  is  apparent  that  the 
gasoline  was  required  for  the  current  monthly  needs  of  the  service  for  the 
fiscal  year  1922,  and  the  purchase  price  must  be  charged  to  the  appropria- 
tions for  that  year. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  September  6,  1921: 

By  letter  dated  August  31,  you  transmit  a  contract  with  the  Midoo 
Oil  Sales  Co.  dated  June  27, 1921,  the  draft  of  a  proposed  agreement 
supplemental  thereto  and  certain  other  papers  and  request  an  opinion 
^as  to  the  legality  of  the  proposed  supplemental  agreement  in  all  its 
phases  in  order  to  bind  the  United  States  and  the  contractor  in  its 
performance  as  written,  and  the  disbursement  of  funds  in  the  set- 
tlement of  the  deliveries  provided  for  therein  from  the  appropria- 
tion *Air  Service,  Army,  1921.^ " 

In  reply  I  have  to  advise  that  it  is  no  part  of  the  duty  of  this  office 
to  constme  provisions  in,  or  render  opinions  as  to  the  legality  of, 


116  DECISIONS  OF  THE  COMPTBOIXEB  GENEBAL. 

proposed  contracts,  and  nothing  that  may  be  said  herein  is  to  be 
interpreted  as  preventing  the  General  Accounting  Office  from  having 
and  exercising  entire  freedom  of  action  in  passing  upon  any  accounts 
or  claims  that  may  hereafter  come  before  it  involving  any  payments 
under  the  contract  of  June  27,  1921,  or  any  amendment  thereof  or 
supplement  thereto. 

The  contract  dated  June  27,  1921,  provided  for  the  furnishing  of 
gasoline  for  delivery  in  contractor's  tank  cars  at  various  flying  fields 
throughout  the  United  States  at  stipulated  prices  presumed  to  be 
based  on  the  price  of  15J  cents  per  gallon  at  the  refinery  plus  an 
amount  sufficient  to  cover  cost  of  delivery,  the  fixed  prices  ranging 
from  18J  cents  for  delivery  at  Post  Field,  Okla.,  and  Scott  Field, 
III.,  to  25  cents  for  deliveries  to  fields  in  California. 

The  contractor's  proposal  on  which  the  contract  was  based  quoted 
a  price  of  19  cents  in  Government  tank  cars  and  15f  cents  in  con- 
tractor's tank  cars,  f.  o.  b.  refinery,  in  addition  to  the  delivered 
prices  in  contractor's  tank  cars  at  the  various  flying  fields  hereinbe- 
fore referred  to.  The  contractor's  bid  was  accepted  and  contract 
awarded  at  the  delivered  prices  for  quantities  aggregating  2,439,000 
gallons  for  delivery  at  14  different  fields,  and  for  419,250  gallons 
to  be  delivered  in  the  contractor's  tank  cars  at  the  refinery  at  15J 
cents,  but  the  Government  expressly  reserved  the  right  to  accept 
any  quantity  f.  o.  b.  refinery  in  Government's  tank  cars  at  19  cents. 

It  appears  that  although  the  gasoline  was  required  and  purchased 
for  the  Air  Service  the  contract  was  made  by  the  Quartermaster 
Corps  and  that  after  the  contract  was  executed  the  Air  Service  ad- 
vised the  Quartermaster  General  that  there  were  no  storage  facili- 
ties at  the  flying  fields  to  which  deliveries  are  to  be  made  under  the 
contract  and  that  therefore  the  tank  cars  can  be  unloaded  only^  as 
the  gasoline  is  used  from  day  to  day,  thus  entailing  large  and  ex- 
traordinary  expenditures  to  cover  the  cost  of  demurrage  and  stor- 
age for  the  detention  of  the  contractor's  tank  cars  in  which  delivery 
is  made.  It  is  due  to  this  alleged  condition  that  the  supplemental 
agreement  is  proposed  to  provide  for  deliveries  in  Government  tank 
cars  instead  of  in  contractor's  tank  cars,  the  prices  stipulated  in  the 
proposed  supplemental  agreement  for  deliveries  aggregating  2,439,000 
gallons  at  the  14  stations  ranging  from  20.6  cents  for  delivery  at 
Chanute  Field,  111.,  to  27.1  cents  for  delivery  at  Carlstrom  Field,  Fla., 
and  are  alleged  to  be  based  on  the  refinery  price  of  18  cents  per  gallon 
in  Government  tank  cars  (not  19  cents  as  provided  in  the  original 
contract) ,  plus  transportation  charges.  I  may  state  here  that  there  is 
a  discrepancy  in  the  statement  of  the  price  in  several  cases  in  the 
proposed  supplemental  agreement,  for  instance,  '^  twenty-seven  and 
1/100  cents  ($0,271)  per  gallon,"  which  evidently  was  intended  to  be 
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•  twenty-seven  and  1/10  cents  ($0,271)  per  gallon."  With  reference 
to  the  remainder,  consisting  of  419^50  gallons,  provision  is  mfide  for 
delivery  as  follows : 

F.  o.  b.  destinations  to  be  named  by  the  contracting  officer,  in  Goyemment 
tank  cars,  to  be  fumisbed  by  the  contracting  officer  at  contractor's  refineries 
at  a  net  price  per  gaUon  made  np  on  a  basis  of  eighteen  ($.1S)  cents  f.  o.  b. 
cars  at  loading  point  plos  actual  freight  rate  to  destination.  Contractor's 
invoices  wiU  indicate  freight  rate  used  in  computing  unit  price  at  destination. 
The  word  "Destination"  as  used  herein  shall  be  construed  to  mean  Govem- 
ment  siding  at  field  where  cars  are  unloaded. 

The  proposed  supplemental  agreement  also  contains  a  reservation 
as  follows : 

The  Government  reserves  the  right  to  accept  any  quantity  f.  o.  b.  refinery 
in  Government  tank  cars  at  eighteen  ($.18)  cents  per  gallon,  or  in  contractor's 
tank  cars  f.  o.  b.  refinery  at  fifteen  and  seven-eighths  (15|)  cents  per  gallon 
or  f.  o.  b.  any  other  destination  hereafter  designated  by  the  contracting 
ofllcer  at  a  unit  price  per  gallon  at  destination  established  on  the  basis  of  the 
prices  hereinbefore  mentioned  f.  o.  b.  refinery,  in  either  contractor's  or  QoY- 
emment  tank  cars,  plus  freight  rate  to  destination. 

The  reason  assigned  by  the  contractor  for  quoting  a  lower  price 
for  delivery  in  its  own  tank  cars  than  for  delivery  in  Government 
tank  cars  is  that  by  the  use  of  its  own  tank  cars  it  would  receive 
from  the  carrier  for  such  use  a  drawback  or  payment  amounting 
to  3  cents  per  mile  on  the  movement  of  loaded  cars.  It  is  also 
alleged  that  the  Government  would  receive  a  like  drawback  for  the 
use  of  its  tank  cars  and  that  considering  this  item,  together  with  the 
demurrage  resulting  from  the  necessary  detention  of  contractor's 
tank  cars  when  deliveries  are  made  therein,  the  proposed  supple- 
mental agreement,  even  with  the  increased  prices  stipulated  therein, 
will  be  in  the  interest  of  the  United  States  and  result  in  a  consider- 
able saving  in  money  over  the  original  contract.  If  such  are  the 
facts,  and  of  course  this  office  can  assume  no  responsibility  for  the 
correctness  of  the  allegations  or  the  existence  of  the  facts,  I  do  not 
understand  why  there  should  have  been  any  doubt  as  to  the  author- 
ity to  enter  into  a  supplemental  agreement,  because  it  is  too  well 
established  to  require  the  citation  of  authorities  that  a  Government 
contract  always  can  be  amended,  modified,  or  supplemented  by  the 
contracting  officer  with  the  consent  of  the  contractor  when  such 
amendment,  modification,  or  supplement  is  clearly  in  the  interest 
of  the  United  States. 

The  proposed  supplemental  agreement  purports  to  cover  the  en- 
tire purchase,  although  deliveries  under  the  original  contract  were 
to  be  made  in  equal  monthly  installments  beginning  July  1,  1921, 
and  ending  February  28,  1922.  It  is  assumed  that  deliveries  have 
been  made  as  required  under  the  original  contract  for  the  months 
of  Jtdy  and  August  and  so  far  as  now  appears  the  increased  prices 
stipulated  in  the  proposed  supplemental  agreement  can  not  be  mada 
to  apply  to  such  deliveries. 
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I  note  that  the  original  contract  as  well  as  the  proposed  supple* 
mental  agreement  indicates  that  the  expenditures  involved  are  to 
be  charged  to  the  appropriation  for  the  fiscal  year  1921.  This  would 
appear  to  be  a  clear  case  of  misapplication  of  an  appropriation. 
The  advertisement  requesting  bids  in  this  case  stated  that  the  bids 
would  be  opened  June  27,  1921,  and  the  contract  purports  to  have 
been  entered  into  on  said  date,  but  it  expressly  provides  that  deliv- 
eries shall  be  made  in  equal  monthly  installments  beginning  with 
the  month  of  July,  1921,  and  extending  over  a  period  of  eight  months 
ending  February  28,  1922,  on  calls  made  by  the  oflSce  of  the  Chief 
of  Air  Service.  It  is  also  shown  that  there  were  no  storage  facilities 
and  that  the  gasoline  was  to  be  consumed  as  delivered.  There  was 
no  exigency  during  the  fiscal  year  1921  requiring  the  purchase  of  this 
large  quantity  of  gasoline  for  immediate  delivery  to  supply  the  needs 
of  said  fiscal  year.  On  the  contrary  no  deliveries  were  required 
or  authorizekl  prior  to  July  1,  1921,  and  it  is  shown  conclusively 
that  the  gasoline  was  required  for  the  current  monthly  needs  of 
the  Air  Service  for  the  first  eight  months  of  the  fiscal  year  1922. 
It  is  not  difficult  to  understand  how  the  need  for  an  article  of  equip- 
ment, such  as  a  typewriter,  might  arise  during  the  fiscal  year  1921 
and  its  purchase  be  delayed  until  the  latter  part  of  June,  but  as  to 
supplies  that  are  consumed  as  used,  such  as  gasoline,  it  can  not  be 
held  that  they  were  purchased  to  supply  a  need  of  the  fiscal  year 
1921  when  the  contract  is  made  late  in  the  month  of  June  and  ex- 
pressly precludes  the  possibility  of  delivery  before  July  1,  1921. 


TRANSPORTATION  OF  HOUSEHOLD  GOODS— NAVAL  RESERVE 

FORCE. 

An  officer  of  the  Naval  Reserve  Force  relieved  from  active  duty,  who  npon  his 
own  responsibility  and  at  his  own  expense  packs,  crates,  and  transports 
his  household  goods,  instead  of  making  proper  application  In  writing  and 
receiving  written  authority  to  effect  shipment  at  his  own  expense,  or  other- 
wise complying  with  the  Navy  Regulations,  Is  not  entitled  to  be  reimbursed 
the  expenses  connected  therewith. 

Decision  by  Comptroller  General  McCarl,  September  7, 1921: 

William  A.  Nichols,  lieutenant  (chaplain),  United  States  Naval 
Reserve  Force,  applied  August  19, 1921,  for  a  review  of  the  action  of 
the  Navy  Department  Division,  General  Accounting  Office,  in  dis- 
allowing by  settlement  No.  237136,  of  August  13,  1921,  his  claim 
"for  transportation  of  household  effects  from  Newport,  R.  I.,  to 
New  Dorp,  Staten' Island,  New  York  City,  including  packing,  box- 
ing, crating,  and  forwarding  as  per  vouchers  herewith,  $258.74." 

As  to  the  facts:  By  order  of  March  24,  1921,  delivered  April  4, 
1&21,  the  claimant  was  "  detached  from  duty  at  the  Naval  Torpedo 
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Station,  Newport,  K.  I.,"  and  directed  to  "  proceed  ♦  ♦  ♦  home 
and  upon  arrival  •  •  •  honorably  discharged  from  active  serv- 
ice in  the  Navy."  By  letter  of  February  9, 1921,  preliminary  to  the 
issuance  of  the  above  order,  the  claimant  was  informed  by  the  Sec- 
retary of  the  Navy  that  '*  on  being  relieved  of  all  active  duty,  the 
Navy  Regulations  give  you  transportation  for  •  •  ♦  household 
effects  to  your  official  home.''  It  appears  that  the  claimant  personally 
arranged  for  the  packing,  crating,  and  transportation  of  his  effects; 
at  least  there  is  no  evidence  with  the  papers  indicating  that  ^^  proper 
application  has  been  made  therefor  in  writing ''  or  that  the  claimant 
received  ^  authority  in  writing  to  effect  shipment  at  his  own  expense, 
subject  to  claim  for  reimbursement." 
Section  12  of  the  act  of  May  18, 1920, 41  Stat.,  604,  provides  in  part : 

♦  •  ♦  And  provided  further.  That  the  personnel  of  the  Navy  shall  have  the 
benefit  of  all  existing  laws  applying  to  the  Army  and  the  Marine  Corps  for  the 
transportation  of  household  effects. 

Navy  Department  General  Order  No.  35  of  January  6, 1921,  cover- 
ing '^  Transportation  of  household  effects,"  paragraph  4,  section  2, 
under  the  head  of  ^'Allowances,  special  cases  "  provides  in  part : 

For  •  •  •  commissioned  officers,  warrant  officers,  chief  petty  officers,  and 
petty  officers,  flmt  class,  of  the  Naval  Reserve  Force  who  may  be  ordered  from 
an  inactive  to  an  active  du^  status  (if  for  purposes  other  than  for  training) , 
packing,  crating,  and  transportation  of  the  permanent  change  of  station  aUow- 
ance,  as  fixed  in  table  of  section  1,  are  authorized  from  their  homes  to  places  of 
duty  when  ordered  to  active  duty,  and  also  from  places  of  active  duty  to  their 
homes  on  termination  of  such  duly    *    *    ^. 

The  same  order,  section  8,  under  the  head  of  ^^Application  for  traitfh 

portation  of  household  effects,"  provides : 

L  No  household  effects  shall  be  packed,  crated,  or  transported  at  public 
expense — 

(a)  Until  proper  application  has  been  made  therefor  in  writing;  and  (if 
shipment  is  not  made  or  arranged  for  by  a  supply  officer). 

(b)  Until  the  owner  or  his  agent  receives  authority  in  writing  to  effe«2t  ship- 
ment at  his  own  expense,  subject  to  claim  for  reimbursement  (See  par.  8 
below.) 

2.  Where  household  effects  are  located  within  established  zone  limits,  applica^ 
tions  for  shipment  shall  be  addressed  to  the  supply  officer  at  the  yard,  station, 
or  ha»e  concerned. 

8.  Where  household  effects  are  not  located  within  established  zone  limits, 
applications  for  authority  to  pack,  crate,  haul  (and  ship,  if  shipment  is  made  on 
commercial  bill  of  lading)  at  one's  own  expense,  subject  to  claim  for  reimburse- 
ment, shall  be  addressed  to  the  applicant's  immediate  commanding  officer,  who 
aball,  in  writing,  authorize  the  same  in  all  proper  cases ;  provided,  that  commis- 
sioned officers  serving  at  interior  points  of  the  United  States  and  having  no 
aoperior  officer  at  the  immediate  point  concerned,  and  naval  attach^  and  other 
commissioned  officers  serving  on  special  duty  at  points  abroad  (including  terri- 
torial possessions  of  the  United  States),  where  they  have  no  superior  officer  at 
the  immediate  point  concerned,  may  issue  their  own  authorization. 

It  is  well  settled  that  an  officer  or  other  person  connected  with  the 
Diilitaiy  establishment  who  upon  his  own  reseponsibility  and  at  his 
own  expense  packs,  crates,  and  transports  his  baggage  contrary  to  the 
provisions  of  the  Army  Regulations  is  not  entitled  to  be  reimbursed 
the  expenses  connected  therewith.    18  Comp.  Dec.,  416 ;  26  id.j  211« 
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As  with  the  military  establishment  under  its  regulations,  so  with  the 
naval  establishment  under  its  regulations.  The  injunction  must  be 
given  effect,  that  "  No  household  effects  shall  be  packed,  crated,  or 
transported  at  public  expensef"  except  under  certain  specified  con- 
ditions, none  of  which  conditions  appears  to  be  present  in  this  case. 
Upon  a  review  of  the  matter  the  settlement  is  sustained. 


PER  DIEM  IN  LIEU  OF  SUBSISTENCE. 

Regulations  of  a  department  providing  that  an  officer  or  employee  Is  not  en- 
titled to  per  diem  in  lieu  of  subsistence  during  absence  from  his  official 
headquarters  and  while  on  official  duty  at  the  place  where  he  maintains 
his  home  may  be  amended  so  as  to  authorize  payment  of  per  diem  in  such 
a  case, .but  the  amendment  would  be  prosx>ective  only,  authorizing  pay- 
ment of  the  per  diem  only  on  and  after  date  of  Its  approval  by  the  proper 
administrative  officer. 

Decision  by  Comptroller  General  McCarl,  September  7,  1921: 

The  Secretary  of  the  Treasury  applied  August  8,  1921,  for  revi- 
sion of  the  action  of  the  Auditor  for  the  Treasury  Department  in 
disallowing  by  his  settlement  No.  12131  of  June  15, 1921,  an  item  in 
the  account  of  J.  L.  Summers  for  the  period  from  January  1  to  31, 
1921,  as  follows: 

112.  Prank  A.  BelU  Cleveland.  O.,  $133.04.  On  Nov.  6,  8,  9,  10,  11,  12,  13. 15, 
16,  17,  18,  19,  20  examiner  works  in  bome  town  and  claims  $4  per  diem  while 
there,  or  a  total  of  $56.  Also  6  daya  charged  for  on  Nov.  7,  14,  21,  25,  28 
($20.00)  which  is  incorrect  as  set  forth  in  letter  5/4/21.  Total  disallowed, 
$76.00. 

The  five  days  referred  to  "  as  set  forth  in  letter  5/4/21,"  were  four 
Sundays  and  one  holiday  spent  at  Wilkinsburg,  Pa.,  located  at  a 
point  approximately  6^  miles  from  Pittsburgh. 

The  application  of  the  Secretary  is  as  follows : 

There  Is  enclosed  herewith  for  your  action  a  communication  of  the  Deputy 
Comptroller  of  the  Currency  of  August  2,  1921,  with  accompanying  papers, 
relative  to  a  disaUowance  of  $76  *  ♦  ♦.  The  letter  of  the  Deputy  Comptroller 
refers. to  an  office  circular  of  February  20,  1920,  as  modified  by  office  circular 
of  June  27,  1921,  and  requests  that  the  questions  Involved  be  submitted  for 
revision  of  the  findings  of  the  auditor. 

It  appears  that  the  said  Frank  A.  Bell  in  whose  voucher  the  dis- 
allowance was  made  was  appointed  an  assistant  to  national  bank 
examiner  by  the  Comptroller  of  the  Currency,  with  the  approval  of 
the  Secretary  of  the  Treasury,  by  an  appointment  which,  in  addi- 
tion to  fixing  the  amount  of  compensation,  provided  for  reimburse- 
ment of  "  necessary  traveling  expenses  and  allowed  per  diem  at  the 
rate  of  $4  in  lieu  of  subsistence  while  absent  from  headquarters  on 
official  business";  furthermore,  as  indicated  on  the  voucher,  his 
**  headquarters "  or  post  of  duty  was  at  Cleveland,  Ohio,  although 
during  the  period  over  which  the  per  diem  was  claimed  on  the 
voucher  he  was  operating  in  Pittsburgh  and  vicinity,  apparently 
traveling  back  and  forth  from  the  ^Pittsburgh  office"  after  each 
tour  of  duty  in  the  vicinity  thereof. 
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The  home  of  the  said  examiner  is  stated  on  the  voucher  as  7929 
Tioga  Street,  Pittsburgh,  Pa. 

Circular  No.  10  of  February  20,  1920,  issued  by  the  Comptroller 
of  the  Currency,  provided : 

To  aU  fMtional  bank  exinniners: 

It  has  come  to  the  attention  or  this  office  that  in  a  number  of  cases  examiners 
maintain  homes  at  a  city  other  than  the  one  designated  his  official  headquarters. 

In  cases  of  this  kind  the  examiner  will  not  be  entitled  to  per  diem  when  work- 
ing in  the  town  where  he  maintains  a  home. 

Circular  No.  49  of  June  27,  1921,  likewise  issued  by  the  Comp- 
troller of  the  Currency,  provided : 

To  aU  national  hank  examiners: 

Referring  to  office  circular  of  February  20,  1920,  you  are  advised  that  the 
position  therein  taken  is  hereby  modified  to  entitle  an  examiner  or  an  assistant 
to  per  diem  when  actually  engaged  in  the  examination  of  a  banlc  in  a  town,  not 
official  headquarters,  in  which  he  maintains  a  home. 

Section  13  of  the  act  of  August  1,  1914,  38  Stat.,  680,  provides  ia 
part: 

Sec.  13.  That  the  heads  of  executive  departments  and  other  Government 
establishments  are  authorized  to  prescribe  per  diem  rates  of  allowance  not 
exceeding  $4  in  lieu  of  subsistence  to  persons  engaged  in  field  work  or  traveling 
on  official  business  outside  of  the  District  of  Columbia  and  away  from  their 
detignated  posts  of  duty  when  not  otherwise  fixed  by  law    *    *    *. 

The  office  order.  Circular  No.  10,  which  apparently  has  been  ap- 
plied at  least  for  the  period  between  the  date  of  its  issuance,  Febru- 
ary 20,  1920,  and  the  date  of  issuance  of  the  amendatory  order,  Cir- 
cular No.  49,  June  27, 1921,  is  in  effect  a  regulation  which,  under  the 
circumstances,  may  be  presumed  to  have  had  at  least  the  implied 
approval  of  the  Secretary  of  the  Treasury. 

Under  section  13  of  the  act  of  August  1, 1914,  the  Secretary  of  the 
Treasury  alone  may  prescribe  "the  per  diem  rates  of  allowance"; 
however,  it  is  competent  for  the  Comptroller  of  the  Currency  to 
make  changes  in  designated  headquarters  or  posts  of  duty  if  so 
authorized  by  the  Secretary.  27  Comp.  Dec.,  439.  Circular  No.  10 
in  effect  provides  for  the  fixing  of  headquarters  at  an  examiner's  or 
assistant  examiner's  home  when  there  engaged  in  the  performance 
of  official  duties. 

It  is  recognized,  in  the  absence  of  regulations  provided  to  the  con- 
trary, that  an  employee  with  designated  headquarters  elsewhere,  en- 
gaged in  the  performance  of  official  duties  at  his  home,  is  entitled 
in  a  proper  case  to  the  per  diem  allowance  while  so  engaged,  21  Comp. 
Dec.,  785 ;  25  id.,  240 ;  therefore  the  amendment  of  Circular  No.  10 
of  February  20, 1920,  by  Circular  No.  49  of  June  27, 1921,  if  legally 
effective,  it  is  prospective  only,  with  the  understanding,  of  course, 
that  the  assignment  to  duty  at  one's  home  is  not  for  the  convenience 
of  the  one  so  assigned.   27  Comp.  Dec.,  981. 

Upon  a  review  of  the  matter  the  settlement  as  to  this  item  is  sua- 
tained. 


..J 
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SUPPLEMENTAL  CONTRACTS. 

Where  an  original  contract  specifies  a  certain  number  of  articles  to  be  famished 
the  Government  at  a  fixed  unit  price,  without  mention  of  the  war  sales  tax, 
the  contractor  must  bear  the  war  sales  tax,  and  a  supplemental  contract 
which  increases  the  number  of  articles  to  be  furnished  and  provides  that 
the  Government  shall  pay  the  war  sales  tax  on  the  entire  number  called 
for  by  both  original  and  supplemental  contracts,  without  any  other  change 
in  the  specifications  or  conditions  of  delivery,  is  an  attempt  to  increase  the 
Government's  obligation  to  the  extent  of  the  tax  on  the  articles  called  for 
by  the  original  contract  with  no  consideration  passing  to  the  Government, 
and  is,  therefore,  to  that  extent  null  and  void.  The  only  legal  effect  of  the 
supplemental  contract  is  to  provide  for  furnishing  the  additi<Hial  number 
of  articles  at  the  unit  price  plus  the  war  sales  tax. 

Decision  by  Comptroller  General  McCarl,  September  7,  1921: 

By  settlement  No.  63924,  dated  March  21, 1921,  and  settlement  No. 
65183,  dated  April  30, 1921,  the  former  Auditor  for  the  War  Depart- 
ment allowed  credit  for  payments  aggregating  $74,943.85  and 
$12,278.95,  respectively,  made  by  Maj.  C.  E.  Gray,  as  disbursing 
officer.  Quartermaster  Corps,  United  States  Army,  to  Pierce- Arrow 
Motor  Car  Co.  during  the  months  of  January,  February,  March, 
and  April,  1919,  covering  the  amount  of  war  sales  tax  on  842  chassis 
and  certain  quantities  of  extra  equipment  furnished  and  delivered 
under  contract  dated  September  24,  1918,  as  amended  by  supple- 
mental agreement  dated  October  23,  1918. 

The  contract  of  September  24,  1918,  provided  for  the  furnishing 
and  delivering  of  1,100  chassis  at  the  unit  price  of  $3,000  each,  with 
no  stipulation  whatever  as  to  tax,  deliveries  to  be  made  as  follows : 

100  in  October,  1918. 
200  in  December,  1918. 
400  in  January,  1919. 
400  in  February,  1919. 
The  supplemental  agreement  dated  October  23,  1918,  after  re- 
ferring to  the  contract  of  September  24, 1918,  provided : 

Now,  therefore,  it  is  hereby  agreed  that  the  provisions  ot  said  contract  shall 
be  changed  in  the  following  particulars,  and  in  these  respects  only,  and  in  con- 
sideration thereof  the  contractor  shall  receive  $1,677,450.00  more  than  stipu- 
lated in  said  original  contract,  viz: 

1.  Schedule  "A"  of  said  contract  shall  be  amended  by  striking  out  the  words 
••  1,100  "  and  substituting  the  words  "  1,600." 

2.  By  adding  the  foUowing  clause  to  the  d^ivery  schedule:  "125  each  in 
March,  April,  May,  and  June,  1919." 

8.  The  foUowing  clause  shaU  be  added  to  Schedule  "A" :  "  plus  an  amount  ap- 
proximating $144,000,  equivalent  to  the  war  tax  on  the  manufacture  and  sale 
of  motor  trucks." 

4.  The  following  clause  shall  be  added  to  the  contract:  "In  addition  to  the 
contract  price  hereinbefore  provided,  the  Government  shall  pay  to  the  contractor 
a  sum  equal  to  such  direct  war  tax  on  the  manufacture  and  sale  of  the  articles 
herein  contracted  for  as  is  now  in  effect  or  as  may  hereafter  be  imposed :  Pro- 
vided, however,  that  such  tax  as  may  hereafter  become  effective  shall  only 
apply  and  be  added  to  the  price  of  such  articles  herein  ccmtracted  for  as  may 
be  delivered  after  the  said  tax  becomes  operative. 

5.  Bach  and  every  term  and  condition  of  the  original  contract  shall  remain 
In  full  force  and  effect 
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It  is  clear  that  the  intent  and  purpose  of  this  supplemental  agree- 
ment was  not  only  to  provide  for  the  furnishing  and  delivering  of 
500  additional  chassis  but  also  to  add  the  amount  of  the  war  sales  tax 
to  the  purchase  price  of  the  entire  lot  of  1,600  chassis,  but  I  can  not 
concede  that  such  was  its  legal  force  and  effect. 

Under  the  contract  of  September  24,  1918,  the  Government  ac- 
quired the  right  to  have  the  1,100  chassis  covered  thereby  furnished 
and  delivered  to  it  at  the  net  price  of  $3,000  per  chassis,  the  contractor 
to  bear  any  and  all  war  sales  taxes.  No  executive  or  administrative 
officer  of  the  Government  had  the  power  or  authority  to  relinquish 
that  right  or,  without  good  and  valid  consideration,  to  enter  into  a 
contract  involving  any  curtailment  thereof. 

The  so-called  amendments  provided  for  in  the  supplemental 
agreement  of  October  23,  1918,  in  so  far  as  they  relate  to  the  1,100 
chassis  and  sets  of  equipment  covered  by  the  contract  of  September 
24, 1918,  made  no  change  in  quantity,  quality,  or  specifications  of  the 
articles  to  be  delivered,  or  in  the  time,  place,  manner,  or  condition 
of  delivery,  the  only  change  with  reference  to  such  chassis  and 
equipment  being  the  attempt  to  add  to  the  purchase  price  the  amount 
of  the  war  sales  tax.  This  must  be  construed  as  an  attempt  to  in- 
crease the  Government's  obligation  under  the  contract  of  September 
24,  1918,  or  to  relinquish  or  curtail  the  rights  acquired  thereunder 
without  any  consideration  passing  to  the  Government.  To  the  ex- 
tent therefore  that  the  supplemental  agreement  of  October  28,  1918, 
attempted  to  increase  the  purchase  price  of  the  chassis  and  equip- 
.ment  covered  by  the  contract  of  September  24,  1918,  it  is  null  and 
void.  And  it  must  be  held  that  the  legal  effect  of  the  said  supple- 
mental agreement  was  merely  to  provide  for  the  furnishing  and 
delivering  of  500  additional  chassis  at  the  unit  price  of  $3,000  each, 
plus  the  war  sales  tax  thereon,  deliveries  to  be  made  in  March, 
April,  May,  and  June,  1919,  as  stipulated. 

The  auditor's  action  in  allowing  credit  for  the  payments  now 
under  consideration  was  erroneous  and  upon  a  revision  on  my  own 
motion  of  the  two  settlements  hereinbefore  mentioned,  in  so  far  as 
they  relate  to  said  pajonents,  they  are  reversed  and  differences  of 
$75,943.85  and  $12,278.95,  respectively,  are  certified  in  favor  of  the 
United  States. 

The  War  Department  Division  of  the  General  Acaounting  Office 
will  note  these  and  like  erroneous  payments  as  a  caveat  against  any 
daims  which  the  Pierce- Arrow  Motor  Car  Co.  may  hereafter  pre- 
sent and  take  such  other  steps  as  may  be  necessary  to  collect  .the 
•mount  of  such  erroneous  payments. 
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FEES  OF  UNITED  STATES  MARSHALS  UNDER  FOOD  AND  DRUG  ACT. 

Under  the  food  and  drug  act  of  June  30,  1906,  34  Stat.,  771,  providing  that 
proceedings  thereunder  shall  conform  as  near  as  may  be  to  proceedinscs 
in  admiralty,  a  deputy  United  States  marshal  is  entitled  to  a  fee  of  ^ 
only,  as  provided  by  paragraph  13  of  section  829,  Revised  Statutes,  for 
service  of  each  warrant  of  arrest  of  goods  seized  for  violation  of  the  act, 
whether  constituent  parts  of  the  goods  described  in  each  warrant  are 
located  at  one  spot  in  an  establishment,  in  different  locations  in  the 
same  establishment,  or  In  different  establishments  at  widely  separated 
points. 

In  proceedings  under  the  food  and  drug  act  of  June  30,  1906,  34  Stat.,  771, 
which  the  statute  directs  shall  conform  to  admiralty  proceedings  as  near 
as  may  be,  when  a  deputy  United  States  marshal  finds  the  goods  described 
in  a  warrant  of  arrest  at  more  than  one  place  and  constitutes  the  pro- 
prietors of  the  several  establishments  In  whidi  the  goods  are  arrested 
to  serve  as  keepers  without  pay,  copies  of  warrants  furnished  such 
keepers  are  not  "  writs  or  papers  furnished  at  the  request  of  any  par^  " 
within  the  meaning  of  paragraph  11  of  section  829,  Revised  Statutes,  and 
the  marshal,  therefore,  is  not  entitled  to  the  fee  of  10  cents  a  folio  pro- 
vided by  that  statute. 

The  furnishing  of  a  copy  of  a  warrant  of  arrest  seizing  goods  under  the  f6od 
and  drug  act  of  June  30,  1906,  34  Stat.,  771,  proceedings  under  which  con- 
form to  admiralty  proceedings,  to  a  newspaper  for  publication,  may  be 
considered  as  a  "proclamation  in  admiralty "  within  the  meaning  of 
paragraph  12  of  section  829,  Revised  Statutes,  for  which  a  deputy  United 
States  marshal  is  entitled  to  a  fee  of  30  cents. 

Decision  by  ComptroUer  General  McCarl,  September  7,  1921: 

The  Chief,  State  and  Other  Departments  Division  submitted 
August  13, 1921,  the  following : 

I  have  the  honor  to  submit,  for  your  approval,  disapproval  or  modification, 
holding  upon  explanations  to  suspensions  in  the  settlement  by  Auditor  for 
State  and  Other  Departments,  of  the  account  of  P.  J.  Duane,  United  States 
marshal  for  the  district  of  Massachusetts,  for  the  December  quarter,  1920,  per 
J.  F.  O.  certificate  No.  11131,  dated  May  81,  1921,  which  Involves  the  construc- 
tion of  paragraphs  11, 12,  and  13  of  section  829,  R.  S.,  and  of  the  act  of  June  30, 
1906,  34  Stat.,  768  and  771. 

It  is  h^d : 

(1)  That  only  one  fee  for  service  of  an  attachment  in  rem  may  be  charged. 

(2)  That  any  additional  service  fees  charged  for  seizure  of  segregated  Iota 
of  the  merchandise  covered  by  the  writ  and  erroneously  allowed  in  tiie  settle- 
ment of  the  account  may  be  recharged. 

(3)  That,  as  the  writ  is  directed  solely  against  the  merchandise  and  in  it 
no  particular  persons  are  summoned  to  answer,  it  constitutes  a  "  general  moni- 
tion," according  to  the  definition  in  Bouvier,  and  there  was  no  occasion  for 
personal  service  and  there  were  no  persons  to  accept  services;  and  conse- 
quently the  charge  of  fees  for  service  of  monition  in  executing  the  writ 
^ould  be  disallowed. 

(4)  That  copies  furnished  to  the  keepers  appointed  to  hold  in  custody  the 
parcels  of  merchandise  were  not  furnished  to  "parties"  as  provided  in 
paragraph  11  of  section  829,  R.  S.,  U.  S.,  and  should  be  disallowed. 

(5)  That,  although  deputy  did  not  charge  specifically  for  "proclamation 
In  admiralty,'*  under  paragraph  12,  said  proclamation  is  covered  by  the  charge 
for  copies  and  is,  in  my  Judgment,  actually  a  copy  of  the  writ  and  should  be 
allowed. 

(6)  That  as  the  warrant  directs  notice  to  be  advertised  in  certain  news- 
papers and  a  like  notice  to  be  posted  at  the  Boston  courthouse,  fees  should  be 
Allowed  for  these  copies. 

Paragraphfl  11,  12,  and  13  of  section  829  of  the  Revised  Statutes 

are  as  follows : 

Far  copies  of  writs  or  papers  furnished  at  the  request  of  any  party,  ten  cents 
a  folio. 
For  every  proclamation  in  admiralty,  thirty  cents. 
Vor  serving  an  attachment  in  rem  or  a  libel  in  admiralty,  two  dollars. 
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Section  10  of  the  act  of  June  20, 1906,  34  Stat.,  771,  is  as  follows: 

Sec.  10.  That  any  article  of  food,  drug,  or  liquor  that  Is  adulterated  or  mis- 
branded  within  the  meaning  of  this  Act,  and  is  being  transported  from  on« 
State,  Territory,  District,  or  insular  possession  to  another  for  sale,  or,  having 
l)€en  transported,  remains  unloaded,  unsold,  or  in  original  unbroken  pacliages, 
or  if  it  be  sold  or  offered  for  sale  in  the  District  of  Columbia  or  the  Territories, 
or  insular  possessions  of  the  United  States,  or  if  it  be  imported  from  a  foreign 
country  for  sale,  or  if  it  is  intended  for  export  to  a  foreign  country,  shall  be 
liable  to  be  proceeded  against  in  any  district  court  of  the  United  States  within 
the  dLstrict  where  the  same  is  found,  and  seized  for  confiscation  by  a  process  of 
libel  for  condemnation.  And  if  such  article  is  condemned  as  being  adulterated 
or  misbranded,  or  of  a  poisonous  or  deleterious  character,  within  the  meaning 
of  this  Act,  the  same  shall  be  disposed  of  by  destruction  or  sale,  as  the  snid 
court  may  direct,  and  the  proceeds  thereof,  if  sold,  less  the  legal  costs  and 
charges,  shall  be  paid  into  the  Treasury  of  the  United  States,  but  such  gonds 
shall  not  be  sold  in  any  jurisdiction  contrary  to  the  provisions  of  this  Act  or 
the  laws  of  that  jurisdiction :  Provided,  hotoever,  That  upon  the  payment  of  the 
costs  of  such  libel  proceedings  and  the  execution  and  delivery  of  a  good  snd 
sufficient  bond  to  the  effect  that  such  articles  shall  not  be  sold  or  otherwise 
disposed  of  contrary  to  the  provisions  of  this  Act,  or  the  laws  of  any  State, 
Territory,  District,  or  insular  possession,  the  court  may  by  order  direct  that 
such  articles  be  delivered  to  the  owner  thereof.  The  proceedings  of  such  llbeL 
cases  shall  conform,  as  near  as  may  be,  to  the  proceedings  In  admiralty,  except 
that  either  party  may  demand  trial  by  jury  of  any  issue  of  fact  joined  in  any 
such  case,  and  all  such  proceedings  shall  be  at  the  suit  of  and  in  the  name  of 
the  United  States. 

Process  entitled  "  Warrant  and  monition  ^  and  issued  in  conform- 
ity with  rule  9,  Rules  and  Practice  for  the  Courts  of  the  United 
States  in  Admiralty  and  Maritime  Cases,  published  in  the  Digest, 
United  States  Supreme  Court  Reports,  volume  6  (see  rule  10,  Ad- 
miralty Rules  and  Practice,  promulgated  on  December  6,  1920,  to  be 
in  force  on  and  after  March  7, 1921,  published  in  Supreme  Court  Re- 
porter, volume  41,  No.  7,  p.  XI) ,  was  issued  against  certain  merchan- 
dise called  Antilaiteuse.  One  warrant  was  for  the  arrest  of  12  pack- 
ages "  which  had  been  transported  from  Manchester  in  the  State  of 
New  Hampshire  into  the  Commonwealth  of  Massachusetts,  and  which 
remain  in  original  unbroken  packages  at  said  Fall  River,  Lowell, 
Lawrence,  and  New  Bedford  in  the  possession  of  persons  unknown; " 
another  warrant  was  for  the  arrest  of  39  packages  transported  to  the 
same  destinations  and  also  stated  as  being  in  the  possession  of  per- 
sons unknown.  Each  process  directed  the  marshal  to  give  notice  that 
trial  would  be  had,  on  information  filed,  at  the  district  court  at  Bos- 
ton on  a  date  specified,  by  advertising  the  same  in  certain  named 
newspaper^  and  by  posting  copies  of  notices  at  the  courthouse  in 
Boston.  The  returns  on  the  warrants  show  that  the  marshal  adver- 
tised the  substance  of  the  monitions  in  the  New  Bedford  Standard,  a 
newspaper  printed  at  New  Bedford,  Mass.,  and  the  Fall  River  Even- 
ing News,  a  newspaper  printed  at  Fall  River,  Mass.,  and  also  by  post- 
ing a  copy  of  the  notice  in  each  case  in  the  United  States  courthouse 
in  Boston.  The  returns  on  the  warrants  also  show  that  on  the  war- 
rant for  12  packages  the  marshal  took  and  seized  6  packages  of  the 
product  at  one  place,  3  packages  at  another  place,  and  1  package  at 
still  another  place ;  that  on  the  warrant  for  39  packages  he  took  and 
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seized  3  packages  at  one  place,  83  packages  at  another  place,  and  2 
packages  at  still  another  place;  that  he  constituted  certain  named 
persons,  being  the  managers  or  proprietors  of  the  places  in  which 
the  goods  were  arrested,  to  serve  as  keepers  without  pay  in  connec- 
tion with  each  of  the  six  seizures;  and  that  he  furnished  true  and 
attested  copies  of  the  warrants,  one  each  to  the  six  designated  keep- 
ers. It  is  alleged  by  the  marshal  whose  accounts  are  under  consider- 
ation that  it  was  necessary  for  the  fee  deputy  marshal  executing  the 
warrants  to  have  36  folios  copied  because  of  the  fact  that  the  notice 
of  seizure  had  to  be  furnished,  one  to  each  of  the  two  newspapers, 
and  that  true  and  attested  copies  of  the  warrants  had  to  be  furnished, 
one  each  to  the  six  keepers. 
The  matters  presented  will  be  taken  up  in  the  order  submitted : 

(1)  Eule  9  of  the  Kules  of  Practice  for  the  Courts  of  the  United 
States  in  Admiralty  and  Maritime  Cases,  in  effect  prior  to  March  7, 
1921,  is  as  follows : 

In  all  cases  of  seizure,  and  In  other  suits  and  proceedings  in  rem,  the  process, 
unless  otherwise  provided  for  by  statute,  shall  be  by  a  warrant  of  arrest  of 
the  ship,  goods,  or  other  thing  to  be  arrested ;  and  the  marshal  shall  thereupon 
arrest  and  take  the  ship,  goods,  or  other  thing  into  his  possession  for  safe  cus- 
tody, and  shall  cause  public  notice  thereof  and  of  the  time  assigned  for  the 
return  of  such  process  and  the  hearing  of  the  cause,  to  be  given  in  such  news- 
paper within  the  district  as  the  district  court  shall  order;  and  if  there  is  no 
newspaper  published  therein,  then  in  such  other  public  places  in  the  district 
as  the  court  shall  direct 

A  fee  deputy  marshal  is  entitled  to  a  fee  of  $2  for  the  serving  of 
each  ^^ warrant  and  monition"  under  paragraph  13  of  section  829. 
of  the  Revised  Statutes ;  this  much  is  not  and  need  not  be  questioned. 
The  question  arises  in  this  submission  and  under  the  circumstances 
thereof,  as  to  how  many  distinct  services  there  actually  were  as  affect- 
ing the  allowance  of  fees  therefor*  Rule  9  hereinbefore  set  out  pro- 
vides that  there  shall  be  a  warrant  of  arrest  of  the  goods,  and  it  fur- 
ther  provides  that  the  marshal  shall  thereupon  arrest  and  take  the 
goods  into  his  possession  for  safe  custody.  The  goods,  or  the  thing, 
in  each  of  these  cases  was  12  and  39  unbroken  packages,  respectively. 
Manifestly  it  matters  not,  for  instance,  whether  the  constituent  parts 
of  the  thing  were  located  at  one  spot  in  an  establishment,  whether 
they  were  in  different  locations  in  the  same  establishment,  or  whether 
they  were  located  in  different  establishments  at  widely  separated 
points.  By  analogy :  The  process  in  an  action  in  rem  against  a  ves- 
sel is  a  warrant  to  attach  the  vessel ;  it  covers  not  only  the  hull,  but 
also  rigging  and  sails,  even  if  the  latter  have  been  taken  ashore.  See 
section  359,  ^Benedict's  Admiralty,  fourth  edition,"  page  245.  In 
this  case  there  were  but  two  distinct  services  for  which  the  fee  of  $2 
legally  may  be  allowed  under  the  statute,  one  fee  of  $2  under  each 
writ- 

(2)  The  settlement  under  which  the  Auditor  for  the  State  and 
Other  Departments  allowed  the  six  fees  referred  to,  three  fees  of  $8 
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each  for  service  on  each  warrant,  is  numbered  11131,  and  dated  May 
31, 1921.    In  this  connection  see  the  last  paragraph  of  this  decision. 

(3)  It  appears  from  an  examination  of  the  vouchers  that  the  fee 
deputy  claimed  12  fees  of  $2  each,  six  under  each  writ.  As  herein^ 
before  stated,  the  Auditor  for  the  State  and  Other  Departments  al- 
lowed six  of  such  fees,  three  under  each  writ ;  six  fees,  or  three  under 
each  writ,  remain  suspended.  The  nimiber  of  fees  allowable  is  stated 
under  subdivision  (1)  hereof. 

(4)  The  copies  of  the  writs  furnished  to  the  keepers  appointed  to 
hold  in  custody  the  parcels  of  merchandise  were  not  furnished  to  or 
^  at  the  request  of  any  party "  within  the  meaning  of  the  statute. 
Rather  they  were  fumild  in  conformity  with  the  practice  which 
obtains  in  admiralty  cases,  and  independent  of  the  request  of  anyone, 
a  "parly"  or  otherwise.  See  in  this  connection  section  361,  page 
247,  "  Benedict's  Admiralty,  fourth  edition." 

(5)  and  (6)  The  fee  deputy,  as  stated,  did  not  charge  specifically 
for  "proclamation  in  admiralty";  however,  he  did  charge  30  cents 
for  each  of  the  two  copies  of  the  writs  furnished  to  the  two  news- 
papers, the  marshal  in  whose  accounts  the  items  appear  explaining 
that  the  charge  covered  six  folios,  three  folios  to  each  writ.  Pre- 
sumably this  charge  was  made  under  paragraph  11  of  section  829  of 
the  Revised  Statutes.  No  charge  was  made  for  the  copies  of  writs 
or  notices  posted  in  the  courthouse.  Presumably  the  fee  deputy  was 
furnished  with  sufficient  copies  of  the  writs  to  accomplish  these 
postings. 

While  not  altogether  free  from  doubt,  I  am  constrained  to  author- 
ize the  allowance  of  fees  for  "  proclamation  in  admiralty  "  covering 
the  furnishing  of  copies  of  writs  to  newspapers  under  the  circum- 
stances of  this  case. 

The  auditing  division  will  adjust  and  settle  the  accounts  in  accord* 
ance  with  the  views  herein  expressed. 


EMPLOYMENT  OF  PERSONAL  SERVICES— BUREAU  OF  NATURAL- 
IZATION. 

Tbe  onployment  of  personal  services  by  the  Bureau  of  NaturaUzation,  either 
in  the  District  of  Columbia  or  elsewhere,  under  the  appropriation  in  the 
act  of  March  4,  1021,  41  Stat,  1425,  providing  for  compensation,  to  be 
fixed  by  the  Secretary  of  Labor,  of  examiners,  interpreters,  clerks,  and 
stenographers,  for  the  purpose  of  carrying  on  the  work  of  the  Bureau  of 
Naturalization,  is  limited  to  the  classes  of  persons  specifically  enumerated 
in  the  act,  and  there  is  no  authority  to  use  the  appropriation  to  organize 
a  division  of  citizenship  training  in  the  District  of  Columbia  or  to  employ 
field  agents  to  promote  instruction  and  training  in  citizenship  responsibili- 
ties of  applicants  for  naturalization. 

Gmptroner  General  McCarl  to  the  Secretary  of  Labor,  Septeiiil>er  7»  1921: 

I  haye  your  letter  of  August  26,  1921,  requesting  decision  (1) 

whether  the  appropriation  ^Miscellaneous  expenses,   Bureau    of 
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Naturalization,  1922,"  is  available  for  the  employment  of  field  agents 
to  carry  on  work  authorized  by  the  ninth  subdivision  of  section  4  of 
the  act  of  June  29,  1906,  as  amended  by  the  act  of  May  9,  1918,  40 
Stat.,  544,  and  (2)  whether  the  item  of  $50,000  "  for  personal  serv- 
ices in  the  District  of  Columbia"  contained  in  the  appropriation 
^'Miscellaneous  expenses.  Bureau  of  Naturalization,  1922,"  is  avail- 
able for  the  employment  of  personal  services  in  the  District  of  Co- 
lumbia "to  carry  on  the  work  of  the  Division  of  Citizenship  Train- 
ing "  in  the  Bureau  of  Naturalization. 

The  appropriation  involved  in  these  two  questions  is  made  in  the 
sundry  civil  appropriation  act  of  March  4,  1921,  41  Stat.,  1425, 
and,  in  so  far  as  material  to  the  questions  here  presented,  reads : 

For  compensation,  to  be  fixed  by  the  Secretary  of  Labor  of  examiners^ 
interpreters,  clerks,  and  stenographers,  for  the  purpose  of  carrying  on  the 
work  of  the  Bureau  of  Naturalization,  provided  for  by  the  Act  appt^ved  June 
29,  1906,  as  amended  by  the  Act  approved  March  4,  1913  (Statutes  at  Large, 
volume  87,  page  786),  and  May  9,  1918  (Statutes  at  Large,  volume  40,  pages 
542  to  548,  inclusive),  including  not  to  exceed  $50,000  for  personal  services  In 
the  District  of  Columbia,    •    ♦    ♦    $550,000. 

The  ninth  subdivision  of  section  4  of  the  act  of  June  29,  1906,  as 
amended  by  the  act  of  May  9, 1918,  authorizes  the  work  of  "  promot- 
ing instruction  and  training  in  citizenship  responsibilities  of  appli- 
cants for  naturalization,"  the  securing  of  the  aid  of  and  coopera- 
tion with  official  State  and  national  organizations  in  connection  with 
said  work,  and  the  employment  of  personal  services  in  the  District 
of  Columbia  incident  thereto.  For  the  purpose  of  carrying  on  this 
work  for  the  fiscal  year  1922  the  act  of  March  4,  1921,  aupra^  makes 
an  appropriation  available  for  the  employment  of  examiners,  inter- 
preters, clerks,  and  stenographers  and  authorizes  the  use  of  not  to 
exceed  $50,000  of  said  appropriation  for  personal  services  in  the  Dis- 
trict of  Columbia. 

The  only  classes  of  employees  provided  for  under  the  appropria- 
tion in  question  are  examiners,  interpreters,  clerks,  and  stenographers ; 
and  personal  services  of  these  classes  may  be  employed  either  in  the 
field  or  in  the  District  of  Columbia. 

Neither  the  act  of  May  9,  1918,  nor  any  other  law  specifically  re- 
quires or  authorizes  the  employment  of  field  agents  or  the  creation  of 
a  division  of  citizenship  training  in  the  Bureau  of  Naturalization. 
The  authority  to  employ  personal  services  in  connection  with  said 
work  must  be  held  to  depend  upon  the  annual  appropriation  made 
therefor  and  to  be  limited  by  the  terms  of  said  appropriation.  The 
appropriation  enumerates  specifically  the  classes  of  personal  services 
which  may  be  employed  thereunder  and  contains  no  general  clause 
relative  to  the  employment  of  any  other  classes.  It  must  be  held, 
therefore,  that  the  employment  of  persons  either  in  the  field  or  in 
the  District  of  Columbia  of  classes  other  than  those  specifically 
enumerated  in  the  appropriation  is  unauthorized. 
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If  Congress  had  intended  the  creation  and  establishment  of  a  divi- 
sion of  citizenship  training  in  the  Bureau  of  Naturalization  it  may 
be  presumed  that  provision  therefor  would  have  been  made  in  the 
legislative,  executive,  and  judicial  appropriation  act  of  March  3, 1921, 
41  Stat.,  1304,  in  which  provision  is  made  for  the  regular  personnel 
of  the  Bureau  of  Naturalization. 


RETIRED  PAY— NAVAL  RESERVE  FORCE. 

The  act  of  July  1, 1918,  40  Stat.,  710,  having  limited  retirement  from  the  Naval 
Reserve  Force  to  those  incurring  disability  in  the  line  of  du^y,  except  In 
case  of  enUsted  transferred  members,  retired  pay  or  cash  gratuity  equal 
to  the  total  amount  of  their  retainer  pay  during  the  last  term  of  their 
enrollment  is  no  longer  payable  to  enrolled  members  voluntarily  retiring 
after  20  years'  service,  as  authorized  by  the  act  of  August  29.  1916.  2^ 
Stat,  588. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  September  9»  1921: 
By  your  direction,  I  have  the  letter  of  the  Judge  Advocate  General, 
Navy  Department,  requesting  decision  whether  Commander  Edward 
E.  Spafford,  United  States  Naval  Keserve  Force-1  Eet.,  is  entitled  to 
a  cash  gratuity  equal  to  the  total  amount  of  the  retainer  pay  received 
by  him  during  his  last  term  of  enrollment  in  the  Naval  Beserve 
Force  upon  his  retirement  on  June  6, 1921. 

It  is  stated  that  Commander  Spafford  resigned  his  commission  as 
lieutenant  commander  in  the  Navy  on  December  10,  1914;  enrolled 
in  the  Naval  Beserve  Force  June  9,  1917,  and  was  appointed  a  lieu- 
tenant commander  in  the  Fleet  Naval  Beserve,  and  later  a  commander 
therein;  that  he  was  retired  June  6, 1921,  after  20  years'  service  under 
the  provisions  of  the  acts  of  August  29,  1916,  and  July  1,  1918. 
The  act  of  August  29, 1916, 39  Stat.,  688,  provides : 

Tliat  enrolled  members  who  shall  have  completed  twenty  years  of  service  in 
the  Naval  Reserve  Force,  and  who  shall  have  performed  the  minimum  amount 
of  active  service  required  in  their  class  for  maintaining  efficiency  during  each 
term  of  enrollment  shall,  upon  their  own  application,  be  retired  with  the  rank 
or  rating  held  by  them  at  the  time,  and  shall  receive  in  lieu  of  any  pay,  a  cash 
gratuity  equal  to  the  total  amount  of  their  retainer  pay  during  the  last  term 
of  their  enrollment. 

The  same  act  also  contained  provision  for  the  voluntary  retire- 
ment of  transferred  members  of  the  Fleet  Naval  Beserve  after  30 
years'  service,  including  prior  naval  service. 

The  act  of  July  1, 1918,  40  Stat,  710,  provides  thal^- 

•  ♦  •  Service  In  the  Navy,  Marine  Corps,  National  Naval  Volunteers, 
and  Naval  Militia  shall  be  counted  as  continuous  service  in  the  Naval  Reserve 
Force,  both  for  the  purpose  of  retirement  and  of  computing  retainer  pay: 
Provided,  That  no  member  of  the  Naval  Reserve  Force  shall  be  eligible  for 
vettrement  other  than  for  physical  disability  incurred  in  line  of  duty : 

Also  in  a  preceding  paragraph  on  the  same  page  of  that  statute  is 
the  following: 

Provided,  That  nothing  herein  shall  operate  to  reduce  the  retainer  pay 
tQciwed  by  existing  law  to  enlisted  men  who,  after  sixteen  years*  or  more  naval 
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service,  are  transferred  to  the  Fleet  Naval  Reserve,  nor  to  deny  to  such  enlisted 
men  their  privilege  of  retirement  upon  completing  thirty  years*  naval  service 
as  now  provided  by  law. 

The  act  of  June  4, 1920,  41  Stat,  834,  provides : 

That  all  officers  of  the  Naval  Reserve  Force  and  temporary  officers  of  the 
Navy  who  have  heretofore  incurred  or  may  hereafter  incur  physical  disability 
In  line  of  duty  shall  be  eligible  for  retirement  under  the  same  conditions  as  now 
provided  by  law  for  officers  of  the  Regular  Navy  who  have  incurred  physical 
disabUity  in  line  of  duty. 

There  is  also  a  provision  further  modifying  the  retirement  privi- 
lege of  officers  of  the  Naval  Reserve  Force  in  the  act  of  July  12, 
1921,  42  Stat,  140,  but  since  the  retirement  in  question  was  effected 
on  June  6, 1921,  that  provision  need  not  herein  be  considered. 

Although  the  act  of  August  29,  1916,  provides  a  cash  gratuity 
**  in  lieu  of  any  pay,'*  the  privilege  granted  was  retirement  "  with 
the  rank  or  rating  held  by  them  at  the  time,"  and  the  act  of  July  1, 
1918,  conditions  the  eligibility  for  retirement  of  all  members,  except 
transferred  members  of  the  Fleet  Naval  Reserve,  to  physical  dis- 
ability incurred  in  line  of  duty.  Therefore  it  is  evident  from  the 
language  therein  used  that  it  was  the  legislative  intent  in  the  act 
of  July  1, 1918,  to  modify  the  retirement  privileges  granted  to  mem- 
bers of  the  Naval  Reserve  Force  in  the  act  of  August  29,  1916,  and 
to  restrict  the  privilege  of  retirement  therein,  except  in  case  of  en- 
listed transferred  members,  to  retirement  for  physical  disability  in- 
curred in  line  of  duty.  The  Comptroller  of  the  Treasury  so  held  in 
letter  of  February  24,  1921,  referred  to  in  your  submission  and  in 
decision  of  the  Comptroller  General  of  August  20,  1921,  1  Comp. 
Gen.,  83,  it  is  stated  that  the  only  authority  of  law  for  retiring 
officers  of  the  Naval  Reserve  Force  is  that  contained  in  the  acts  of 
June  4,  1920,  and  July  12, 1921,  and  that  otherwise  there  is  no  pay 
provided  for  retired  officers  of  that  branch  of  the  naval  service. 

Accordingly,  you  are  advised  that  since  the  provision  in  the  act  of 
August  29,  1916,  for  voluntary  retirement  of  enrolled  members  of 
the  Naval  Reserve  Force  after  having  completed  twenty  years'  serv- 
ice therein  was  modified  by  the  act  of  July  1, 1918,  Commander  Spaf - 
ford  is  not  entitled  to  any  cash  gratuity  or  retired  pay  by  reason  of 
bis  apparent  voluntary  retirement  on  June  6,  1921,  from  the  Naval 
Reserve  Force  under  the  provisions  of  the  acts  of  August  29,  1916, 
and  July  1, 1918. 

RETIRED  PAT— ENLISTED  MEN  OF  THE  NAVT. 

Ballsted  men  of  the  Navy  retired  before  expiration  of  enlistment  prior  to  Jaly 
1,  1920,  with  the  war  increase  of  pay  authorized  by  the  acts  of  May  22» 
1917,  40  Stat,  87,  and  July  11,  1919,  41  Stat,  140,  retain  the  right  to  in- 
clude such  war  increase  in  computing  their  retired  pay  only  until  the  ex- 
piration of  the  enlistment  in  which  ti^ey  were  serving  w^en  retired  or 
leased  from  active  duty  under  the  act  of  July  1,  1918,  40  Stat,  719. 
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Comptroner  Creneral  McCarl  to  Commander  Robert  H.  Orr,  United  States 
Navy,  September  9,  1921: 

By  reference  of  the  Judge  Advocate  General  of  the  Navy,  I  re- 
ceived on  August  6,  1921,  your  letter  of  July  12,  1921,  requesting 
decision  whether  enlisted  men  of  the  Navy  who  were  retired  prior 
to  July  1,  1920,  with  the  increase  of  pay  authorized  by  the  act  of 
May  22,  1917,  40  Stat.,  87,  made  permanent  rates  by  the  act  of  July 
11,  1919,  41  Stat.,  140,  are  entitled  to  the  same  indefinitely  or  only 
until  such  dates  as  the  enlistment  in  which  they  were  serving  when 
retired  would  have  expired  had  they  not  been  retired. 

Section  16  of  the  act  of  May  22,  1917,  40  Stat.,  87,  provides : 

That  commencing  June  first,  nineteen  hundred  and  seventeen,  and  continuing 
nntil  not  later  than  ^z  months  after  the  termination  of  the  present  war,  all  en- 
listed men  of  the  Navy  of  the  United  States  in  active  service  whose  base  pay 
does  not  exceed  $21  per  month  sliall  receive  an  increase  of  $15  per  month; 
those  whose  base  pay  is  over  $21  and  does  not  exceed  $24  per  month,  an  in- 
crease of  $12  per  month ;  those  whose  base  pay  is  over  $24  and  less  than  $45 
per  month,  an  increase  of  $8  per  month ;  and  those  whose  base  pay  is  $45  or 
more  i)er  month,  an  increase  of  $6  per  month,    *    *    *. 

The  act  of  July  11,  1919,  41  Stat,  140,  provides : 

The  rates  of  pay  prescribed  in  section  15  of  an  Act  entitled  "An  Act  to  tem- 
porarily increase  the  commissioned  and  warrant  and  enlisted  strength  of  the 
Navy  and  Marine  Ck)rps,  and  for  other  purposes"  approved  May  22,  1917,  are 
hereby  made  the  permanent  rates  of  pay  of  the  enlisted  men  of*  the  Navy  dur- 
ing their  present  current  enlistment  and  for  those  who  enlist  or  reenlist  prior 
to  July  1,  1920,  for  the  term  of  such  enlistment  or  reenlistment. 

The  law  for  retirement  of  enlisted  men  of  the  Navy  is  found  in 
the  act  of  March  2,  1907,  84  Stat.,  1217,  and  provides: 

That  when  an  enlisted  man  shall  have  served  thirty  years  either  in  the  Army, 
Navy,  or  Marine  Corps,  or  in  all,  he  shall  *  *  *  be  placed  upon  the  retired 
list,  with  seventy-five  per  centum  of  the  pay  and  allowances  he  may  then  be  in 
receipt  of,  and  that  said  allowances  shall  be  as  follows :  Nine  dollars  and  fifty 
cents  per  month  in  lieu  of  rations  and  clothing  and  six  dollars  and  twenty-five 
cents  per  month  in  lieu  of  quarters,  fuel,  and  light    •    ^    • 

Prior  laws  affecting  a  change  of  pay  for  enlisted  ratings  in  the 
Navy  have  carried  a  provision  that  the  pay  of  men  on  the  retired 
list  was  to  be  based  on  the  changes  in  the  active  duty  pay.  The  act 
of  May  13, 1908,  36  Stat.,  128,  provided : 

The  pay  of  all  ^  *  *  enlisted  men  of  the  Navy  now  on  the  retired  list  sliall 
be  based  on  the  pay,  as  herein  provided  for,  of  *  *  *  enlisted  men  of  cor- 
responding rank  and  service  on  the  active  list;  and  all  pay  herein  provided 
shall  remain  in  force  until  changed  by  Act  of  Congress    *    *    *. 

In  26  Comp.  Dec.,  478,  it  was  held,  quoting  from  the  syllabus : 

Retired  enlisted  men  of  the  Navy  called  to  active  duty  under  the  act  of  July 
X  IftLS,  40  Stat,  719,  and  relieved  therefrom  on  or  subsequent  to  July  11,  1919, 
•are  entitled  to  credit  for  the  increase  of  pay  authorized  by  the  act  of  July  11, 
1919, 41  Stat,  140,  In  computing  their  pay  on  the  retired  list 

This  decision  was  based  upon  a  provision  in  the  act  of  July  1, 1918, 
therein  quoted,  that  the  retired  man  should  '^  retain  upon  the  retired 
list  ihe  rank  and  service  held  by  him  at  the  time  of  such  relief ,  with 
the  pay  and  allowances  of  such  rank  on  the  retired  list." 
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It  is  evident  that  in  enacting  this  provision  in  the  act  of  July  1, 
1918,  Congress  did  not  differentiate  betwen  the  man  recalled  who  had 
been  on  the  retired  list  beyond  the  date  on  which  the  enlistment  in 
which  retired  had  expired,  and  the  man  whose  enlistment  in  which 
retired  had  not  expired  when  recalled,  or  had  or  had  not  expired 
when  relieved  from  active  duty. 

In  27  Comp.  Dec.  481,  it  was  held,  however,  quoting  from  the 
syllabus : 

Enlisted  men  of  the  Navy  who  were  not  on  active  duty  during  the  period 
from  July  11,  1919,  to  June  30,  1920,  inclusive,  are  not  entitled  to  credit  for 
the  war  increase  of  pay  authorized  by  the  act  of  July  11,  1919,  41  Stat,  140, 
in  computing  their  pay  on  the  retired  list. 

The  question  here  concerned  is  whether  a  certain  increase  of  pay 
given  to  enlisted  men  of  the  Navy  by  the  acts  of  1917  and  1919  shall 
continue  to  be  paid  to  a  retired  man  beyond  the  period  of  his  enlist- 
ment, he  having  been  retired  before  his  enlistment  expired. 

The  acts  give  the  retired  man  the  pay  but  it  is  specifically  a  pay 
provided  for  active  service  and  the  reason  he  is  entitled  to  it  after 
retirement  before  expiration  of  enlistment  is  that  the  acts  state  that 
it  shall  continue  '^  for  the  term  of  such  enlistment  or  reenlistment.^ 

The  question  whether  the  retired  man  is  entitled  to  it  after  the 
expiration  of  his  enlistment  arises  because  other  general  laws  relat- 
ing to  retirement  pay  stipulate  that  it  shall  be  a  percentage  of  the 
pay  he  was  in  receipt  of  on  retirement.  The  specific  directions  of 
the  acts  relating  to  the  increase  of  pay  are,  (1)  the  act  of  1917  that 
it  is  for  enlisted  men  "  in  active  service,"  and  (2)  the  act  of  1919 
that  it  is  "  for  the  term  of  such  enlistment  or  reenlistment.'*  These 
acts  control  the  increase  of  pay  and  that  limits  it  to  the  period  of 
particular  enlistment.  When  that  is  at  an  end  the  increase  is  at 
an  end  and  it  is  immaterial  whether  the  man  is  retired  or  absolutely 
out  of  the  service.  The  only  condition  apparently  which  entitles 
a  continuation  of  the  increase  is  reenlistment.  No  other  act  relating 
to  retired  pay  can  overcome  the  basic  acts  concerning  the  increase  and 
such  increase  is  not  authorized  after  the  retired  man's  enlistment  is 
terminated. 


DRILL  PAY— NATIONAL  GUARD. 

In  making  payments  of  driU  pay,  disbursing  officers  of  the  National  Gnard  will 
be  sufficiently  protected  so  far  as  age  limitations  of  the  men  are  concerned 
if  a  certificate  is  placed  on  each  pay  roll  over  the  signature  of  the  organi- 
Eation  commander  to  the  effect  that  "No  officer  or  enlisted  man  whose 
name  appears  on  this  roll  as  entitled  to  pay  has  attained  the  age  of  sixty- 
four  yeara**    27  Ck>mp.  Dec.,  1021,  modified. 

ComptroUer  General  McCarl  to  the  Secretary  of  War,  September  9,  1921: 

Your  letter  of  August  81,  1921,  relating  to  the  provision  in  a 
paragraph  of  the  National  Guard  drill-pay  law,  which  precludes 
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payment  of  drill  pay  "  to  any  person  over  sixty-four  years  of  age,** 
was  received  in  this  office  September  6,  1921,  and  is  as  follows : 

I  wish  to  invite  your  attention  to  the  following:  Under  date  of  May  81, 
1921,  Assistant  Ck>mptroller  Foree  rendered  a  decision,  27  Gomp.  Dec.,  1021,  to 
Major  F.  J.  Baker,  United  States  Army  (Finance  Department),  regarding  drill 
pay,  National  Guard.  This  decision  inoidentally  stated  that  '*in  connection 
with  the  name  of  each  enlisted  man  there  should  be  a  statement  showing  his 
age  •    ♦    ♦." 

Under  existing  law  and  regulations,  each  member  of  an  organization  pro- 
posed for  Federal  recognition  as  a  National  Guard  unit  is  carefully  investi* 
gated  and  required  to  be  within  the  age  limits  fixed  by  law  in  such  instances, 
and  individual  members  Joining  such  organizations  after  Federal  recognition 
are  not  accepted  unless  within  ihe  lawful  ages.  Furthermore,  officers  of  the 
Regular  Army  are  on  duty  with  National  Guard  units  as  instructors  and  are 
required  to  ascertain  that  the  members  of  National  Guard  units  are  limited 
at  all  times  to  those  within  the  required  age  limits,  which,  together  with  the 
records  in  the  Militia  Bureau,  are  reasonably  presumed  to  place  the  proper 
restrictions  on  age  limits  as  to  the  personnel  of  the  National  Guard.  In  view 
of  the  fact  that  to  require  a  detailed  statement  on  the  pay  roll  each  time  as 
to  each  man's  age  would  add  considerably  to  what  is  c6nsidered  by  many  of  the 
National  Guard  authorities  as  excessive  requirement,  and  of  the  further  fact 
that  the  decision,  so  far  as  the  age  requirement  is  concerned,  would  have  ne- 
cessitated the  return  of  pay  rolls  to  all  the  States  for  correction  and  thus 
•  delay  desired  payment,  the  foregoing  facts  were  informally  presented  to  the 
office  of  the  Ck)mptrol1er  General  of  the  United  States  (to  Mr.  Lurtin  R.  Ginn)» 
and  an  informal  opinion  obtained  to  the  effect  that  the  desired  protection  to 
disbnrsing  officers  could  be  effectively  covered  by  a  certificate  on  each  pay 
roll,  and  signed  by  the  organization  commander  to  the  following  effect : 

'*A11  the  officers  and  enlisted  men  whose  names  appear  on  this  roll  are  within 
the  age  limits  fixed  by  law  and  regulations." 

Information  of  the  above  opinion  was  promptly  communicated  to  the  National 
Guard  authorities  and  to  the  disbursing  officers  affected,  this  action  resulting 
in  obviating  the  repreparation  of  the  large  number  of  pay  rolls  and  consequent 
delays  in  payment. 

It  would  be  very  mudi  appreciated  if  formal  approval  of  the  certificate  in 
lieu  of  the  detailed  ages  would  be  announced  by  the  Comptroller  General,  in 
order  that  the  record  as  to  the  former  decision  may  be  completed. 

Sections  109  and  110  of  the  act  of  June  3, 1916,  39  Stat.,  209,  210, 
authorized  drill  pay  for  National  Guard  officers  and  enlisted  men,  re- 
spectively. These  sections  were  amended  by  sections  47  and  48  of  the 
act  of  June  4, 1920,  41  Stat.,  783,  784.  The  last  paragraph  of  section 
110, 39  Stat.,  210,  which  is  still  in  force,  is  worded,  in  part,  as  follows : 

Except  as  otherwise  specifically  provided  herein,  no  money  appropriated 
under  the  provisions  of  this  or  the  last  preceding  section  shall  be  paid  to  any 
person  not  on  the  active  list,  nor  to  any  person  over  sixty-four  years  of 
age,    •    •    • 

So  far  as  the  restriction  as  to  age  is  concerned,  the  desired  protec- 
tion to  disbursing  officers  may  be  effectively  covered  by  a  certificate 
on  each  pay  roll,  over  the  signature  of  the  organization  commander, 
to  the  following  effect : 

No  officer  or  enlisted  man  whose  name  appears  on  this  roll  as  entitled  to  pay 
has  attained  the  age  of  sixty-four  years. 
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ADVERTISING  FOR  BIDS. 

The  Panama  Canal  Is  authorized  to  purchase  articles,  which  in  the  conduct 
of  its  business  it  is  required  to  keep  in  stock  for  sale  to  private  parties,  to 
limit  competition  in  advertising?  for  proposals  to  furnish  them  to  the  par- 
ticular articles  required,  or  where  advertising  is  not  practicable  to  pur- 
chase the  articles  without  advertising,  but  in  purchasing  particular  articles 
for  resale,  all  available  competition  should  be  obtained.  1  Comp.  Oen.,  5d, 
distinguished. 

Comptroller  General  McCarl  to  the  Governor  of  the  Panama  Canal*  September 
13,  1921: 

I  have  your  request  of  August  16,  1921,  for  decision  whether  the 
Panama  Canal  would  be  authorized  in  purchasing  articles,  which  in 
the  conduct  of  its  business  it  is  required  to  keep  in  stock  for  sale,  to 
limit  competition  in  advertising  for  proposals  to  furnish  them  to  the 
particular  articles  required,  or,  where  advertising  is  not  practicable 
to  purchase  the  articles  without  advertising. 

You  cite  laws  authorizing  the  Panama  Canal  to  sell  coal  and  other 
material  and  supplies  to  passing  vessels  at  reasonable  prices,  and  sug- 
gest that  in  the  conduct  of  this  business  it  is  necessary  to  keep  in 
stock  particular  articles  which  are  in  demand,  and  for  which  substi- 
tutes will  not  be  accepted  by  the  officers  of  the  vessels  to  whom  the 
sales  are  to  be  made. 

I  see  no  reason  why  the  Panama  Canal  may  not  purchase  and  keep 
in  stock  any  article  for  which  there  is  a  demand  from  authorized 
purchasers.  In  such  case  any  extra  expense  which  may  be  involved 
in  the  exclusive  use  of  some  particular  make  or  brand  of  article  falls 
upon  the  purchaser  and  not  upon  the  United  States.  This  submis- 
sion differs  in  this  respect  from  that  of  purchases  by  the  Panama 
Canal  for  issue  to  the  Panama  Kailroad  decided  by  this  office  August 
10, 1921, 1  Comp.  Gen.,  69. 

Purchase  of  particular  articles  through  limited  competition,  or 
without  competition,  should  be  limited  strictly  to  those  articles  re- 
quired for  authorized  resales  to  private  parties,  and  all  purchases 
for  issue  to  the  Panama  Canal,  the  Panama  Railroad,  and  other 
branches  of  the  United  States  Government,  should  conform  strictly 
to  established  rules  governing  purchases  of  Government  supplies, 
etc  In  purchasing  particular  articles  for  resale  all  available  com- 
petition should  be  obtained. 


DAMAGES  UNDER  LEASE. 

Where  a  lease  stipulated  that  the  property  was  to  be  used  by  the  Goyernment 
for  a  training  camp  and  maneuver  g:round  and  for  the  construction  of 
necessary  buildings  for  soldiers  with  necessary  military  adjuncts  and  ap- 
purtenances, the  Government  can  not  be  held  liable  for  damages  to  the 
surface  of  the  ground  resulting  from  construction  of  roads,  grading,  and 
excavating  for  buildings,  and  laying  of  pipe  lines,  in  the  absence  of  a 
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■pedfic  provision  therefor  in  the  lease,  for  the  reason  that  the  disturbance 
ot  the  surface  of  the  ground  was  occasioned  by  a  reasonable  and  proper 
use  of  the  land  for  the  purpose  for  which  it  was  leased. 

Dedston  by  Comptroller  Gener^  McCarl,  September  13, 1921: 

George  E.  Bates  applied  August  1,  1921,  for  a  revision  of  the  ac- 
tion of  the  Auditor  for  the  War  Department  in  disallowing  by  set- 
tlement No.  766944,  dated  March  11,  1921,  his  claim  for  $331  on 
account  of  alleged  damages  to  his  land  while  occupied  by  the  United 
States  Army  under  lease  as  a  part  of  Camp  Fremont,  Calif. 

It  appears  that  the  property  in  question  was  leased  by  Maj.  C.  E. 
Hathaway,  for  and  on  behalf  of  the  United  States,  from  one  Edward 
F.  Fitzpatrick  and  that  there  was  no  contractual  relation  between  the 
United  States  and  George  E.  Bates.  Therefore,  any  liability  of  the 
United  States  in  this  case  would  run  to  Fitzpatrick  and  not  to  claim- 
ant. But  in  view  of  all  the  circumstances  appearing  a  consideration 
of  the  Government's  liability  arising  out  of  its  occupation  of  the  land 
may  not  be  improper  at  this  time. 

The  lease  was  dated  April  15,  1918,  and  covered  the  period  from 
July  1,  1918,  to  June  30, 1919,  with  an  option,  which  was  exercised, 
covering  the  fiscal  year  1920  under  the  same  terms,  conditions,  etc. 

The  lease  expressly  stipulated  that  the  property  was  to  be  used 
as  a  training  camp  and  maneuver  ground  and  for  the  construction 
of  necessary  buildings  for  the  soldiers  with  the  necessary  miilitary 
adjuncts  and  appurtenances  and  the  only  provisions  therein  relative 
to  damages,  waste,  restoration,  etc.,  are  to  the  effect  (1)  that  the 
United  States  shall  '*  at  its  own  cost  and  expense  restore  any  of  the 
buildings  now  on  the  demised  premises,"  which  had  been  occupied 
by  the  Army  during  the  life  of  the  lease,  "  to  as  good  condition  as 
they  were  in  prior  to  the  term  created  by  this  lease;"  (2)  that  no 
trees  should  be  cut  nor  gravel  removed  from  the  premises  without 
the  written  consent  of  the  owner,  and  (3)  that  any  sewer  or  water 
mains  placed  beneath  the  surface  are  to  remain  under  the  ground 
open  the  relinquishment  of  the  property  by  the  Government.  The 
claim  in  this  case  is  not  predicated  upon  any  of  these  three  pro- 
visions but  is  based  upon  the  estimated  cost  of  restoration  to  its 
original  condition  of  the  surface  of  the  ground  which  had  been 
disturbed  by  the  building  of  roads,  grading  and  excavating^  for 
buildings,  laying  of  pipe  lines,  etc.  It  is  evident  that  such  a  dis- 
turbing of  the  surface  of  the  ground  was  occasioned  by  and  r^^ted 
from  the  reasonable  and  proper  use  of  the  land  for  the  purpose  for 
which  it  was  leased.  Hence  there  is  no  legal  liability  on  the  part 
of  the  United  States  for  the  payment  of  damages  incident  thereto 
either  to  the  lessor  or  to  the  owner  of  the  land. 

Evidence  on  file  in  this  case  indicates  that  the  rent  which  claim- 
tut  received  for  the  land  in  question  was  merely  the  amount  of  the 
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State  and  county  taxes  thereon,  and  that  the  prime  considei^tion 
for  permitting  the  land  to  be  used  for  Army  purposes  was  patriot- 
ism  and  a  desire  to  assist  in  the  winning  of  the  war.  His  action  in 
this  respect  was  very  commendable  but  can  give  rise  to  no  legal 
claim  for  damages  against  the  United  States. 


WAR  SERVICE  PAYMENTS. 

The  discharge  of  an  enlisted  man  of  Uie  Navy,  either  at  or  before  expiration  of 
enUstment,  in  order  to  enable  him  to  accept  appointment  as  an  officer,  either 
in  the  temporary  or  permanent  forces,  is  not  snch  a  separation  from  the 
service  within  the  meaning  of  the  act  of  February  24,  1919,  40  Stat.,  1151, 
as  authorizes  payment  of  the  $60  war  service  payment.  27  Comp.  Dec,  639, 
overruled. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  September  1S»  1921: 

By  your  direction  I  have  letter  of  the  Judge  Advocate  General, 
Navy  Department,  of  August  24,  1921,  referring  for  decision  the 
question  (apparently  requested  by  the  disbursing  officer  on  the  re- 
ceiving ship  at  New  York)  whether  enlisted  men  who  have  been 
appointed  temporary  warrant  officers  under  the  act  of  May  22, 1917, 
are  entitled,  by  reason  of  such  appointment,  to  $60  bonus  under  th« 
acts  of  February  24,  1919,  40  Stat,  1161,  and  June  4,  1920,  41  Stat., 
836 ;  also  whether  enlisted  men  appointed  temporary  warrant  officers 
and  subsequently  appointed  permanent  warrant  officers  are  entitled 
to  said  bonus. 

Decisions  of  the  ComptroDer  of  the  Treasury  have  repeatedly  held 
that  the  discharge  or  resignation  contemplated  in  the  act  of  Feb- 
ruary 24,  1919,  is  one  which  effects  a  separation  from  the  service^ 
and  not  a  discharge  or  resignation  given  in  the  regular  course  of 
procedure  solely  for  the  purpose  of  enabling  a  person  to  reentei 
the  military  or  naval  service  in  another  capacity  or  in  another  branch 
thereof,  whether  by  reenlisting  or  by  acceptance  of  appointment  a9 
an  officer.  See  25  Comp.  Dec,  790  and  930;  27  Comp.  Dec,  673. 
The  act  of  June  4,  1920,  41  Stat.,  836,  removed  thlEtt  disability  onlj 
as  to  reenlistment  or  extension  of  an  enlistment.  27  Comp.  Dec^ 
521.  The  discharge  of  an  enlisted  man  before  expiration  of  hia 
enlistment  to  enable  him  to  accept  appointment  as  an  officer,  either 
temporary  or  permanent,  is  not  that  separation  from  the  service  con* 
templated  by  the  law  authorizing  the  $60  gratuity. 

The  Comptroller  has  also  held  that  the  discharge  of  an  officer  from 
a  temporary  commission  to  enable  him  to  accept  a  permanent  conr 
mission  is  not  a  separation  from  the  service  within  the  meaning  of 
the  act  of  February  24,  1919,  granting  the  $60  bonus  on  discharge 
27  Comp.  Dec,  673. 

Your  second  question,  however,  is  whether  an  enlisted  man  vrho 
was  appointed  a  temporary  warrant  officer  and  subsequently  made  a 
permanent  warrant  officer,  is  entitled  to  the  $60  war  service  payment 


DECISIOKS  OF  THE  COMFTBOU^B  GEKERAU  187 

by  reason  of  the  fact  that  the  transfer  to  the  permanent  Navy  dis- 
charged him  from  his  enlistment. 

The  Comptroller  of  the  Treasury  in  27  Comp.  Dec.,  639,  held  that 
an  enlisted  man  of  the  Marine  Corps  who  enlisted  on  Novembei*  2f)j 
1915,  was  given  a  temporary  appointment  as  a  quartermaster  clerk, 
and  who  on  October  3,  1920,  was  discharged  as  an  enlisted  man  in 
order  to  permit  him  to  accept  a  permanent  appointment  as  quarter- 
master derk,  was  entitled  to  the  $60  bonus.  In  that  case  the  service 
was  continuous,  and  the  ground  for  allowing  the  bonus  was  based 
on  the  fact  that  at  the  time  the  discharge  was  given  the  enlistment 
period  for  which  the  man  contracted  to  serve  had  expired  and  he 
was  entitled  to  a  discharge,  and  therefore  the  discharge  granted 
was  the  equivalent  of  one  granted  at  expiration  of  enlistment. 

The  principle  followed  in  that  decision,  in  my  opinion,  is  not 
in  harmony  with  the  correct  principle  announced  in  the  earlier  de- 
cisions cited  above.  I  think  it  clear,  and  so  hold,  that  when  an  en- 
listed man  is  given  a  discharge,  either  at  or  before  expiration  of 
enlistment,  in  order  to  enable  him  to  accept  appointment  as  :in 
officer,  either  in  the  temporary  or  permanent  force,  such  is  not  a 
separation  from  the  service  within  the  meaning  of  the  act  of  Febru- 
ary  24, 1919,  authorizing  the  $60  war  service  bonus. 

Accordingly,  your  questions  are  answered  in  the  negative. 


MEDICAL  TREATMENT  ON  FURLOUGH. 

Where  a  soldier  was  taken  iU  while  on  furlough,  the  action  of  the  company 
commander,  who  also  was  on  furlough,  and  therefore  without  military 
control  over  the  soldier,  in  acquiescing  in  ciyilian  medical  treatment,  could 
not  have  the  effect  of  placing  the  soldier  in  a  duty  status  so  as  to  entitle 
him  to  reimbursement  for  the  expense  of  dyilian  hospital  and  medical 
treatment 

I>edBioB  by  Comptroller  General  McCarl,  September  14,  1921: 

Garrett  G.  Branyon  applied  August  23,  1921,  for  revision  of  the 
action  of  the  Auditor  for  the  War  Department  in  disallowing  by 
setttement  No.  770469  of  March  15,  1921,  his  claim  for  reimburse- 
ment of  expenses  in  hospital  while  on  furlough  from  December  25, 
1917,  to  April  4,  1918,  as  a  member  of  Company  H,  141st  Infantry. 
In  support  of  the  claim  for  reimbursement  claimant  presents  bills 
totaling  $317,  one  bill  of  the  Lockhart  Sanitarium,  in  amount  of  $68, 
coyermg  board,  nursing,  and  surgical  dressings  over  the  period  from 
January  14  to  30, 1918,  another  bill  of  the  Lockhart  Sanitarium  Co., 
m  amount  of  $210,  covering  medical  services  rendered  by  Dr.  A.  A. 
Boss  from  December  25, 1917,  to  February  22, 1918,  and  still  another 
bill  in  amount  of  $39,  not  itemized  nor  shown  by  whom  rendered, 
but  stated  as  "  Medicine  bill  from  December  25,  1917,  to  February 
22, 1918."  The  bill  for  $68  apparently  has  been  paid,  but  by  whom  it 
is  not  shown,  it  containing  a  statement  on  the  reverse  side  thereof,  is 
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the  form  of  an  affidavit,  that  the  amount  thereof  "  was  received 

and  paid  to  the  Lockhart  Sanitarium."    If  all  or  any  part  of  the 

other  two  bills  has  been  paid,  it  is  not  shown  by  the  record. 

The  circumstances  alleged  to  have  necessitated  the  incurrence  of 

the  expenses  for  which  reimbursement  was  claimed,  are,  quoting 

from  a  letter  of  the  Acting  Judge  Advocate  General  of  the  Army, 

as  f oUows : 

Mr.  Branyon's  letter  states  that  while  he  was  a  soldier  in  the  141st  Infantry, 
36th  Division,  stationed  at  Camp  Bowie,  Texas,  being  in  a  run-down  condition, 
he  Bsked  for  and  was  granted  on  December  22,  1917,  a  Christmas  pass  for 
ten  days  to  visit  his  home  at  Lockhart,  Texas.  During  his  trip  home  he  was 
taken  suddenly  ill.  His  people  received  him  at  the  train  in  a  serious  condi- 
tion. Unconsciousness  followed  immediately.  A  severe  case  of  pneumonia  and 
empyemia  developed.  Being  In  such  a  serious  condition,  his  physician,  Dr.  A.  A. 
Ross,  of  Lockhart,  Texas,  advised  that  he  could  not  be  moved  to  the  camp  hos- 
pital. His  illness  lasted  approximately  three  months,  and  he  incurred  a  con- 
siderable amount  of  expense  for  medical  attention,  operation,  etc.,    •    ♦    •. 

Claimant,  with  his  application  for  revision,  filed  two  affidavits 
containing  information  to  the  same  general  effect  as  that  stated  in 
letter  hereinbefore  quoted  in  part,  b^jt  also  containing  certain  ad- 
ditional information  to  the  effect  that  shortly  after  his  arrival  home 
on  furlough  he  was  visited  by  his  company  commander,  who  was  also 
home  on  furlough;  that  there  was  a  conference  between  claimant's 
physician  and  the  company  commander;  and  that  the  company 
commander  after  insisting  upon  the  removal  of  the  claimant  to  a 
military  hospital  and  upon  the  physician's  refusal  to  consent  to  such 
arrangement,  in  effect  acquiesced  in  claimant's  retention  under  the 
care  of  the  private  physician. 

Claimant  states  that  he  had  presented  his  claim  to  the  War  Depart- 
ment on  at  least  three  different  occasions,  once  in  1919,  at  which 
time  he  states  it  was  disapproved.  The  matter  was  again  under 
consideration  in  February,  1921,  at  which  time  it  was  likewise  dis- 
approved, as  evidenced  by  letters  of  the  Acting  Judge  Advocate 
General  of  the  Army  to  Hon.  C.  A.  Culberson,  United  States  Senate, 
one  dated  February  18,  1921,  and  the  other,  in  further  reference 
thereto,  dated  March  1, 1921.  The  letter  of  March  1, 1921,  suggested 
that  if  claimant  believed  he  had  a  valid  claim  he  might  submit  it 
to  the  Auditor  for  the  War  Department.  This  suggestion  apparently 
was  followed,  and  the  auditor  disallowed  the  claim  as  hereinbefore 
stated  and  for  the  following  reasons : 

No  authority  for  paying  hospital  expenses  in  a  private  hospital  of  a  soldier 
on  furlough.    A  pass  exceeding  twenty-fOur  hours  is  considered  a  furlough. 

If  payable  by  the  Government  these  expenses  are  chargeable  to  the 
appropriation  for  Medical  and  Hospital  Department,  act  of  May  12, 
1917, 40  Stat.,  60,  which  iB  in  part  as  follows : 

•  •  •  for  medical  care  and  treatment  not  otherwise  provided  for,  indadlug 
care  and  subsistence  in  private  hospitals,  of  officers,  ^listed  men,  and  civilian 
employees  of  the  Army,  of  appUcants  for  enlistment,  and  of  prisoners  of  war 
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and  other  persons  In  tbe  military  custody  or  confinement,  when  entitled  thereto 
by  law,  regulation,  or  contract :  Provided  further,  That  this  shall  not  apply  to 
officers  and  enlisted  men  who  are  treated  in  private  hospitals  or  by  civilian 
physicians  while  on  furlough;     •    *    •. 

Aside  from  the  matter  of  properly  itemized  and  receipted  bills 
covering  the  amount  for  which  claimant  seeks  reimbursement,  it  is 
clear  that  the  claimant  prior  to  the  alleged  visit  of  his  company 
commander  was  not  in  a  duty  status  and,  under  the  circumstances, 
the  company  commander  having  no  military  control  over  the  claim- 
ant when  he  himself  was  on  furlough,  it  is  equally  clear  that  his 
actions  can  not  have  the  effect  of  imposing  liability  upon  the  Govern- 
ment for  treatment  of  claimant  in  a  private  hospital.  It  has  been 
held  repeatedly  that  officers  or  n^en  of  the  Army  are  not  entitled  to 
reimbursement  for  expenses  of  hospital  and  medical  treatment  when 
they  become  ill  while  on  leave  of  absence  or  furlough  (5  Comp.  Dec, 
363;  19  id.^  383 ;  27  id.^  ^1^)  ?  unless  and  until  they  are  brought  under 
military  control.    24  Comp.  Dec,  323. 

Upon  a  review  of  the  matter  the  settlement  is  sustained. 


UNITED  STATES  VETERANS*  BUREAU— MEDICAL  OFFICERS  EX- 
AMINING APPLICANTS  FOR  CIVIL  SERVICE  PENSION. 

Any  regularly  employed  salaried  medical  officer  of  the  Unite<l  States  Veterans' 
Bureau  may  be  required,  without  extra  compensation,  to  make  medical  ex- 
amination of  applicants  for  a  pension  under  section  5  of  the  act  of  May  22, 
1920,  41  Stat.,  616,  providing  for  retirement  under  certain  conditions  of  em- 
ployees of  the  classified  civil  service  who  become  totally  disabled  for  use- 
ful and  efficient  service  by  reason  of  disease  or  injury. 

Comptroller  General  McCarl  to  the  Director,  United  States  Veterans'  Bureau* 
September  16, 1921: 

I  have  your  letter  of  September  2, 1921,  as  follows: 

This  bureau  is  in  receipt  of  a  request  from  the  Secretary  of  the  Interior  that 
the  Bureau  of  Pensions  may  be  accorded  the  privilege  of  utilizing  the  services 
of  the  medical  officers  within  the  jurisdiction  of  the  United  States  Veterans* 
Bureau  for  the  examinations  provided  by  section  5  of  the  act  approved  May  22, 
1920,  which  provides  for  the  retlrejnent,  under  certain  conditions,  of  employees 
of  the  classified  civil  service  who  become  totally  disabled  for  useful  and  efficient 
lerTlce  by  reason  of  disease  or  injury.  Said  section  5  includes  the  following 
prDYlsion : 

*'  That  no  employee  shall  be  retired  under  the  provisions  of  this  section  until 
examined  by  a  medical  officer  of  the  United  States  or  a  duly  qualified  physician 
or  surgeon  or  board  of  physicians  or  surgeons  designated  by  the  Commissioner 
of  Pensions  for  that  purpose  and  found  to  be  disabled  in  the  degree  and  the 
manner  specified/* 

and  also  includes  a  requirement  for  annual  examinations  in  certain  cases. 

While  by  section  4  of  the  act  approved  August  9,  1921,  certain  officers  of  the 
Public  Health  Service  were  transferred  to  and  made  a  part  of  the  United  States 
Veterans'  Bureau,  it  has  been  the  opinion  of  this  bureau  that  by  such  transfer 
of  officers  to  this  bureau  there  was  not  also  transferred  the  duties  to  which 
such  officers  mright  have  been  assigned  by  the  Treasury  Department  under  the 
existing  provisions  of  the  act  approved  March  8,  1919;  and  it  has  also  been 
questioned  whether  or  not  the  appropriations  available  for  this  bureau  for  the 
payment  of  salaries  of  medical  officers  engaged  in  the  treatment  or  examination 
«f  patients  of  the  bureau  would  be  available  for  payment  of  salaries  of  medical 
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officers  engaged  also  in  the  examination  of  beneficiaries  or  claimants  nnder  tli« 
provisions  and  statutes  administered  by  other  departments  of  the  Govemm^it* 
following  the  opinion  of  the  Comptroller  of  the  Treasury  rendered  July  1,  IQSO* 
which  covers  what  seems  to  be  an  analogous  situation. 

The  provision  of  the  act  of  May  22, 1920,  quoted  in  your  letter,  im- 
poses upon  all  medical  officers  of  the  United  States  the  additional 
duty  of  making  the  examinations  therein  provided  for,  without  re- 
gard to  the  branch  of  the  service  in  which  their  regular  duties  are 
performed  or  the  appropriation  from  which  their  salaries  are  paid. 
In  this  connection  see  23  Comp.  Dec,  776 ;  25  id.^  913 ;  26  id.^  907  and 
940. 

Any  regularly  employed  salaried  medical  officer  of  the  United 
States  Veterans'  Bureau  is  required  to  render  this  additional  service 
without  additional  compensation  (see  par.  3,  sec.  5  of  the  act  of  May 
22, 1920,  41  Stat.,  616),  so  that  no  question  of  the  use  of  a  bureau  ap- 
propriation for  the  purpose  of  such  examination  arises,  it  being  the 
intent  that  no  medical  officers  not  otherwise  necessary  for  the  bureau 
work  shall  be  employed  and  paid  by  the  bureau  for  the  purpose  of 
making  these  examinations. 

The  Comptroller's  decision  which  you  cite,  27  Comp.  Dec,  5,  deals 
with  payment  from  a  bureau  appropriation  of  salaries  of  medical 
officers  of  the  Public  Health  Service  detailed  exclusively  to  work 
other  than  bureau  work,  and  does  not  apply  to  the  question  presented 
in  this  submission. 


PER  DIEM  IN  LIEU  OF  SUBSISTENCE— INDIAN  FIELD  SERVICE. 

Travel  regulations  of  the  Indian  field  service  having  provided  that  per  diem 
in  lieu  of  subsistence  is  authorized  for  not  to  exceed  60  consecutive  days* 
assignment  at  any  one  temporary  duty  station,  an  officer  or  employee  of 
that  service  can  not  extend  the  period  for  which  per  diem  is  payable  at 
a  particular  temporary  duty  station  by  leaving  that  station  at  or  prior 
to  expiration  of  the  60  days  and  later  returning  thereto. 

Decision  by  Comptroller  General  McCarl,  September  16, 1921: 

H.  C.  Meriam  applied  August  18,  1921,  for  revision  of  the  action 
of  the  Auditor  for  the  Interior  Department  in  disallowing  in  his 
account  as  special  disbursing  agent.  United  States  Indian  Service, 
by  settlement  No.  18511  of  June  23,  1921,  the  following  items: 

Vouchers  2  and  6 :  H.  G.  Meriam,  traveling  expenses.  Board  at  Indian  school 
mess,  F^  Yates,  in  April,  $20.50,  and  May,  $19.50 ;  not  approved  by  the  admin- 
istrative office  which  holds  that  the  60  days  for  which  you  are  entitled  to 
charge  for  sabslstence  expense  at  that  place  having  expired,  this  Is  not  a  proper 
charge  against  the  Government    Disallowed,  $40.00. 

It  is  shown  that  claimant's  appointment  provided  as  follows: 

You  are  hereby  probationally  appointed  to  the  position  of  dentist  at  a  salary 
of  $1,500  a  year  in  the  Indian  field  service  at  large,  effective  when  you  sub* 
scribe  to  the  accompanying  oath  of  office  and  enter  on  duty  whldi  you  are 
directed  to  do  on  September  1, 1917. 

Under  this  appointment  you  will  be  allowed  your  actual  necessary  traveling 
expenses,  Including  sleeping  car  fare  and  incidentals  and  actual  expenses  of 
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nbslstence  (not  exceeding  |8.00  a  day)  when  on  dnty  away  from  home  or 
designated  headquarters.  If,  however,  you  remain  in  any  one  assignment  in 
excess  of  60  days  your  subsistence  expenses  for  any  time  beyond  that  period 
must  be  paid  from  personal  funds. 

The  limitations  in  the  appointment  as  to  subsistence  covering 
assignments  at  any  one  place  in  excess  of  60  days  apparently  was 
by  reason  of  Circular  No.  898,  issued  by  the  Commissioner  of  Indian 
Affairs  on  September  2,  1914,  27  Comp.  Dec.,  439,  which  provides: 

Hereafter  supervisors,  special  agents,  superintendents  of  irrigation,  and  all 
other  officials  in  the  Indian  field  service,  who  are  allowed,  in  connection  with 
their  positions,  their  actual  traveling  expenses  of  subsistence  (not  exceeding 
the  maximum  specified  in  each  case)  or  a  per  diem  in  lieu  thereof,  when  on 
duty  away  from  their  homes  or  designated  headquarters,  will  be  permitted  to 
receive  such  aUowance  for  not  to  exceed  sixty  consecutive  days*  assignment 
it  any  school  or  agency  or  other  place  they  may  be  assigned  temporarily. 

It  will  be  necessary  for  such  employees  to  make  provision  to  meet  their  actual 
expenses  in  all  assignments  at  any  place  which  extend  over  a  period  of  sixty 
days. 

Claimant  submitted  with  his  application  for  revision  a  copy  of  a 
letter  bearing  date  of  April  6,  1920,  addressed  to  the  Commissioner 
of  Indian  Affairs,  in  which  he  stated  in  substance  that  he  left  his 
issignment  at  Fort  Yates  shortly  after  the  lapse  of  60  days  of  duty 
thereat  and  proceeded  to  other  assignments  in  his  field  itinerary  be- 
cause "  if  I  had  been  able  to  arrange  a  rate  *  *  •  at  which  I  felt 
I  could  afford  to  stay,  would  have  been  glad  to  do  so  at  my  own 
expense."  He  also  stated  in  effect  that  he  intended  to  return  to  and 
complete  the  tour  of  duty  at  Fort  Yates,  but  with  the  understanding 
that  he  be  allowed  his  subsistence  expenses,  and  as  to  this  latter  prop- 
osition he  requested  to  be  advised.  Claimant,  as  stated,  not  having 
been  advised  as  requested,  proceeded  to  Fort  Yates  on  his  own 
initiative  to  complete  the  work  which  he  apparently  had  abandoned 
nnder  the  same  conditions.  In  the  application  for  revision  claimant 
stated  in  part  as  follows : 

If  the  Indian  Office  had  notified  me  that  if  I  returned  to  Fort  Yates  to  com- 
plete my  work  before  these  expenses  had  been  incurred,  the  same  wonld  not 
have  been  incurred,  and  I  can  not  see  why  I  shonld  be  penalized  for  the  faUure 
of  the  administrative  office  to  so  notify  me. 

Without  here  considering  the  possible  impropriety  of  the  allowance 
of  other  items  of  expense  incurred  in  connection  with  the  matters 
herein  considered,  it  is  clear  that,  not  being  entitled  to  the  sub- 
sistence  allowance  after  the  first  60  days  at  Fort  Yates,  claimant 
could  not  nullify  the  effect  of  Circular  898  of  September  2,  1914, 
and  the  condition  in  his  appointment  predicated  thereon,  by  his  ap- 
IMtrently  unauthorized  acts  as  hereinbefore  set  out. 
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NAVY   PAY— FORFEITURE— CHECKAGES   FOR   GOVERNMENT 

BONDS. 

Amounts  checked  against  the  monthly  pay  of  enlisted  men  of  the  Navy  for 
installments  on  Government  Liberty  or  Victory  bonds  which  were  later 
credited  to  their  accounts  due  to  the  men  being  placed  in  a  nonpay  status, 
under  an  agreement  so  providing,  are  not  subject  to  forfeiture  by  court- 
martial  sentence  nor  by  desertion,  but  should  be  paid  to  the  proper  parties 
entitled  thereto  regardless  of  the  men*s  service  accounts. 

Decision  by  Comptroller  Creneral  McCarl,  September  16,  1921 : 

The  Chief  of  the  Navy  Department  Division  has  transmitted  as 
a  request  for  instruction  a  memorandum  decision  of  the  law  board 
assigned  to  the  division,  as  follows : 

The  chief  of  the  examining  section  has  requested  instructions  as  to  the 
proper  disposition  of  a  suspension  of  $69.88  appearing  on  the  statement  of 
differences  in  the  account  of  Lieutenant  O.  S.  Austin  (S.  C),  United  States 
Navy,  for  the  fractional  third  and  fourth  quarters,  1920.  In  the  case  of  Na 
78,  Herman  C.  Babington,  seaman,  second  class,  the  amount  overpaid  at  date 
of  bad-conduct  discharge,  February  28,  1920,  was  suspended  because  he  was 
paid  $90.00  in  cash  on  that  date.  Babin^on's  account  was  credited  $90.00, 
the  amount  previously  checked  for  a  Victory  bond,  and  this  sum  was  paid 
him  on  the  date  of  his  discharge.  He  was  sentenced  by  summary  court-martial 
February  27,  1920,  to  lose  pay  amounting  to  $107.70,  and  checkage  of  this 
amount  caused  an  overpayment  of  $69.88. 

The  chief  of  the  claims  section  has  also  requested  instructions  as  to  what 
action  should  be  taken  regarding  the  claims  of  Robert  Jackson  Hodges,  seaman, 
second  class.  United  States  Navy,  and  the  parents  of  Marcus  W.  Jones,  late 
private.  United  States  Marine  Corps,  for  refund  of  amounts  checked  on  account 
of  Victory  bonds.  Hodges  was  convicted  by  general  court-martial  February 
21,  1921,  of  the  act  of  desertion  on  December  29,  1919,  prior  to  which  time  his 
account  had  been  checked  $70.00  for  a  Victory  bond.  Jones's  account  was 
checked  $180.00  for  a  Victory  bond,  prior  to  his  desertion  of  May  10,  1920, 
which  amount  was  placed  to  his  credit  and  was  included  in  the  balance  due 
at  the  time  of  his  desertion. 

The  questions,  therefore,  arise  whether  amounts  checked  on  account  of  sub- 
scriptions to  Victory  bonds  may  be  forfeited  either  by  sentence  of  court-martial 
or  by  the  act  of  desertion. 

Applicants  for  Victory  bonds  were  required  to  sign  the  following  agreement: 

"  I  hereby  subscribe  for  notes  of  the  Victory  Liberty  loan  to  the  value  Indi- 
cated hereon  and  request  that  my  account  be  charged  at  least  one-tenth  of  this 
subscription  on  the  last  date  of  each  month,  commencing  April  80;  1919,  until 
the  full  amount  has  been  charged,  unless  an  amount  less  than  one-tenth  be 
required  at  the  time  the  final  checkage  is  made.  In  the  event  that  I  am  placed 
in  a  nonpay  status,  it  is  understood  that  the  total  of  the  amounts  which  have 
been  checked  on  account  of  this  subscription  will  be  credited  in  my  account 
and  the  subscription  canceled." 

It  will  be  seen  that  the  funds  for  payment  of  the  Victory  bonds  did  not  pass 
out  of  the  hands  of  the  United  States,  being  practically  held  as  a  deposit,  and 
following  the  established  rules  of  treating  deposits,  it  would  seem  that  they  are 
not  subject  to  forfeiture  by  sentence  of  court-martial,  but  are  forfeited  by 
desertion.  The  question  herein  involved  should  be  distinguished  from  that  de- 
cided in  25  Comp.  Dec,  505,  wherein  the  subscriptions  for  Liberty  bonds  were 
paid  by  allotments  to  banking  institutions,  the  money  thereby  passing  out  of 
the  hands  of  the  Government 

It  is  therefore  held  that  an  indebtedness  created  by  the  checkage  of  a  court- 
martial  forfeiture  is  not  such  an  indebtedness  as  may  be  collected  from  aa 
unpaid  Victory  bond  checkage,  since  the  practical  effect  would  be  to  subject  the 
Victory  bond  deposits  to  forfeiture  by  sentence  of  court-martial,  hence  the  sus- 
pension against  Lieutenant  Austin  should  be  allowed. 

It  is  also  held  that  the  act  of  desertion  works  a  forfeiture  of  the  Victory  bond 
deposits,  as  such  deposits,  in  accordance  with  the  depositors'  own  agreem^t 
become  a  credit  in  their  accounts  when  placed  in  a  nonpay  status.  It  would 
tiierefore  follow  that  the  claims  of  Hodges  and  Jones  should  be  disallowed. 


DECISIONS  OF  THE  CX)lCPTnOLLBB  GEKBEAU  148 

The  contract  or  agreement  entered  into  by  the  enlisted  men  in  sab- 
scribing  for  Government  Liberty  bonds  is  not  based  on  any  specific 
provision  of  law  as  in  case  of  saving  deposits,  and  therefore  the 
eheckages  made  against  their  accounts  pursuant  to  such  an  agreement 
do  not  partake  of  the  character  of  such  deposits.  Since  said  contracts 
are  separate  and  distinct  from  any  provision  of  law  relative  to  the 
men's  rights  and  obligations  under  their  contracts  of  enlistment,  it 
is  of  no  material  difference  whether  the  Government  deals  directly 
with  the  men  in  the  sale  of  the  bonds  or  negotiates  such  sale  through 
t  bank.  In  either  case  the  matter  of  payment  by  means  of  checking 
their  accounts,  for  which  the  men  acknowledge  receipt  by  signing  the 
rolls,  is  as  absolute  as  if  the  money  was  actually  handed  to  the  men 
and  then  paid  by  the  men  themselves  to  the  agent  of  the  Government 
selling  the  bonds. 

The  fact  that  the  agreements  provided  that  in  case  of  the  men's 
&ilure  to  complete  payment  on  the  bonds  the  amounts  paid  thereon 
by  means  of  such  checkage  should  be  credited  to  their  accounts  was 
merely  for  convenience  in  refunding  amounts  due  the  men  in  case 
of  their  failure  to  complete  the  payment  and  an  assurance  that  such 
refunds  would  be  promptly  made  without  difficulty  to  the  men. 
Title  to  the  amounts  paid  on  the  bonds  by  reason  of  checking  their 
accounts  passed  to  the  men  when  the  eheckages  were  made,  and  the 
Government  retained  possession  of  such  amoimts  by  reason  of  agree- 
ments entirely  separate  and  distinct  from  their  contracts  of  enlist- 
ment as  much  so  as  if  no  enlistment  contract  existed  and  the  men 
were  m  no  sense  in  the  employ  of  the  Government. 

The  crediting  of  the  men's  accounts  with  amotmts  so  paid  in  no 
sense  places  such  credits  in  the  status  of  amounts  due  and  unpaid 
under  the  men's  contracts  of  enlistment,  and  therefore  such  credits 
are  not  subject  to  forfeiture  by  court-martial  sentence  nor  by  de- 
sertion, and  should  be  paid  regardless  of  the  men's  service  accounts. 

The  memorandum  decision  holding  that  Hodges  and  Jones  by 
desertion  forfeited  their  right  to  amounts  checked  against  their 
accounts  as  payments  on  Victory  bonds  is  disapproved. 


CONTRACTS— PARTIAL  PAYMENTS. 

Partial  payments  are  authorized  under  a  contract  for  construction  of  a  number 
of  airplanes  and  spare  parts  which  provides  for  such  payments  as  the  work 
progresses,  and  contains  a  provision  that  title  to  all  property  for  which 
any  partial  payments  are  made  prior  to  completion  of  the  contract  shall 
vest  in  the  Government  in  its  condition  at  the  time  the  partial  payments 
are  made,  notwithstanding  a  provision  in  the  contract  giving  the  Govern- 
ment the  right  to  reject  upon  final  inspection,  such  a  provision  not  operat- 
ing to  diveet  the  title  acquired  by  the  Government  to  the  materials  and 
aapplies  on  which  partial  payments  have  been  made. 

7920*— 22— Vol.  1 ^U 
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Comptroller  General  McCarl  to  the  Secretary  of  War,  September  17, 1921: 

By  indorsement  dated  September  1,  1921,  decision  is  requested 
of  questions  presented  by  the  Chief  of  Air  Service,  as  follows : 

1.  Whether  the  partial  payments  provided  for  in  Article  V  of 
contract  No.  402  with  the  Curtis  Aeroplane  &  Motor  Corporation 
may  be  made  in  view  of  the  provisions  of  section  2  of  Article  III  of 
said  contract. 

2.  Whether  under  the  wording  of  Article  I  as  supplemented  by 
sections  1  and  2  of  Article  III  this  contract  may  be  construed  to  be 
a  contract  for  service  and  material  so  as  to  come  within  the  provi- 
sions of  section  3648,  Revised  Statutes,  permitting  partial  payments. 

3.  Whether  the  provisions  of  section  1  of  Article  VIII  authorize 
the  payment  of  any  sum  upon  an  unfinished  article  which  is  not  de- 
livered and  which  is  still  subject  to  rejection. 

Sections  1  and  2  of  Article  I  of  the  contract  provide  that  the  con- 
tractor shall  construct  and  assemble  for  and  deliver  to  the  Govern- 
ment 50  airplanes  and  certain  sets  of  spare  parts  in  accordance  with 
sample,  specifications,  etc. 

Section  2  of  Article  II  provides  that  the  first  plane  shall  be  deliv- 
ered complete  and  in  flying  condition  within  three  months  after  the 
contractor's  detail  drawings  of  necessary  changes  have  been  finally 
approved  by  the  Government,  and  that  the  remainder  shall  be  deliv- 
ered within  12  months  of  the  delivery  of  the  first. 

Section  3  of  Article  II  provides  that  the  spare  parts  shall  be  deliv- 
ered in  carload  lots  and  that  such  deliveries  shall  commence  coinci- 
dent with  the  delivery  of  the  second  plane  and  continue  thereafter 
so  that  all  spare  parts  shall  be  completely  delivered  when  the  last 
plane  is  delivered. 

Article  III  provides  for  Government  inspection  during  all  periods 
of  procurement,  fabrication,  and  assembling  and  after  completion  of 
each  article  and  for  final  inspection  and  acceptance  or  rejection  after 
ground  test.  Said  article  also  requires  that  the  contractor  make  good 
any  defect  or  deviation  disclosed  as  a  result  of  flight  tests  after  ac- 
ceptance. 

Article  IV  relates  to  changes  which  the  Government  may  find  it 
necessary  to  direct  during  the  progress  of  the  work. 

Article  V  fixes  the  total  consideration  at  $1,167,740,  being  $18,900 
for  each  of  the  60  planes  and  $222,740  for  the  spare  parts  based  on 
the  unit  prices  indicated  in  the  spare  parts  price  list  attached  to  the 
contract.  Said  article  provides  that  payments  shall  be  made  sub- 
stantially as  follows : 

(a)  $40,000  when  materials  or  work  in  process  costing  in  aggre- 
gate at  least  $75,000  are  on  hand  at  the  contractor's  plant  and  ao 
paid  for. 
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(b)  $35,000  additional  when  such  work  and  materials  on  hand  and 
paid  for  shall  amount  to  at  least  $115,000. 

(c)  $30,000  additional  when  such  work  and  materials  on  hand  and 
paid  for  shall  amount  to  at  least  $150,000. 

(d)  $35,000  additional  when  such  work  and  materials  on  hand  and 
paid  for  shaU  amount  to  at  least  $200,000. 

(e)  $35,000  additional  when  such  work  and  materials  on  hand  and 
paid  for  shall  amount  to  at  least  $250,000. 

(f )  $35,000  additional  when  such  work  and  materials  on  hand  and 
paid  for  shall  amount  to  at  least  $300,000. 

(g)  $35,000  additional  when  such  work  and  materials  on  hand  and 
paid  for  shall  amount  to  at  least  $350,000. 

(h)  $25,000  additional  when  such  work  and  materials  on  hand  and 
paid  for  shall  amount  to  at  least  $380,000. 

(i)  $13,500  when  each  of  the  planes  is  inspected,  accepted  by,  and 
stored  for  or  delivered  to  the  Government. 

(j)  Each  lot  of  spare  parts  to  be  paid  for  at  the  unit  prices  indi- 
cated in  the  contract  upon  delivery  after  inspection  and  acceptance. 

Section  1  of  Article  VIII  provides : 

Title  to  property  where  partial  payments  are  made. — ^The  title  to  all  prop- 
erty upon  which  any  partial  payment  is  made  prior  to  the  completion  of  this 
contract,  shall  vest  in  the  Government  in  its  then  condition  forthwith,  upon 
the  making  of  any  such  partial  payment  or  payments ;  provided,  however,  that 
nothing  herein  shall  deprive  the  contractor  of  such  equitable  interest,  if  any, 
as  may  be  determined  to  exist  in  it ;  nor  to  deprive  the  contractor  of  any  further 
partial  or  final  payments  due  or  to  become  due  hereunder;  nor  to  relieve  the 
contractor  and/or  the  Government  of  any  of  their  respective  rights  or  obliga- 
tions under  this  contract. 

None  of  the  other  provisions  of  the  contract  has  any  particular 

bearing  upon  the  questions  now  under  consideration. 

Section  3648,  Revised  Statutes,  provides : 

No  advance  of  public  money  shall  be  made  in  any  case  whatever.  And  in  aU 
cases  of  contracts  for  the  performance  of  any  service,  or  the  delivery  of  articles 
of  any  description,  for  the  use  of  the  United  States,  payment  shall  not  exceed 
the  value  of  the  service  rendered,  or  of  the  articles  delivered  previously  to  such 
payment 

The  provisions  of  this  section  do  not  necessarily  preclude  the  mak- 
ing of  any  payment  under  a  contract  until  the  entire  subject  matter 
of  the  contract  has  been  completed  and  turned  over  to  the  Govern- 
ment. Its  prime  purpose  is  to  prevent  the  advancement  to  the  con- 
tractor of  funds  with  which  to  enable  him  to  perform  his  contract. 
It  was  not  intended  to  prevent  a  partial  payment  in  any  case  in 
which  the  amount  of  such  payment  had  been  actually  earned  by  the 
contractor  and  the  United  States  had  received  an  equivalent  thel^ef  or. 
18  Op.  Atty.  Gen.,  105;  20  id.,  746;  17  Comp.  Dec.,  894. 

In  the  case  here  presented  the  amount  of  the  proposed  partial  pay- 
ment in  each  instance  is  well  within  the  amount  actually  expended 
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by  the  contractor  for  work  and  material  to  go  into  the  performance 
of  the  contract.  Hence  the  proposed  partial  payments  are  not  in 
excess  of  the  amoimt  actually  earned  by  the  contractor.  And 
Article  VIII  expressly  provides  that  title  to  all  property  on  which 
partial  payment  is  made  shall  vest  in  the  United  States  forthwith 
upon  the  making  of  such  partial  payment.  Therefore,  the  condition 
that  the  United  States  must  receive  a  corresponding  benefit  in  order 
to  justify  the  making  of  a  partial  payment  is  also  fulfilled.  The 
provision  in  Article  III  giving  the  Government  the  right  to  reject 
upon  final  inspection  after  a  ground  test  does  not  defeat  its  title 
to  the  material  on  which  partial  payments  have  been  made.  It 
merely  imposes  upon  the  contractor  the  duty  and  obligation  of 
making  good  any  defects  or  deviations  before  becoming  entitled  to 
receive  or  retain  the  consideration  mentioned  in  the  contract  and 
does  not  operate  to  divest  the  title  acquired  by  the  United  States 
under  the  provisions  of  Article  VIII  to  the  material  and  supplies 
on  which  the  partial  payments  were  made.  United  States  v.  Ansania 
Brass  and  Copper  Co.^  218  U.  S.,  452. 

Answering  your  first  question  specifically,  I  have  to  advise  that 
the  provisions  in  Article  V  of  the  contract  relative  to  partial  pay- 
ments are  legal  and  proper,  notwithstanding  the  provisions  of 
Article  III  relative  to  rejection  upon  final  inspection  after  delivery 
and  ground  test. 

In  view  of  the  construction  placed  upon  Articles  III  and  VIII 
hereinbefore  indicated  and  the  answer  to  your  first  question  it  is  not 
necessary  to  decide  your  second  question  at  this  time. 

Your  third  question  is  answered  in  the  afiirmative  subject  to  the 
condition  that  the  partial  payment  must  be  in  strict  accordance  with 
the  provisions  of  Article  V. 


RECOVERY  OF  OVERPAYMENTS  OF  WAR  RISK  ALLOTMENTS  AND 

ALLOWANCES— LOST  CHECKS. 

Where  a  check  issued  In  payment  of  a  war  risk  allotment  or  allowance  in  ex- 
cels of  the  amount  to  which  the  benelQciary  was  entitled,  and  was  lost 
prior  to  being  cashed  or  negotiated,  its  issuance  does  not  constitute  pay- 
ment of  the  allotment  or  allowance,  and  recovery  of  the  overpayment  would 
not  be  barred  under  section  17  of  the  act  of  August  9,  1921,  42  Stat.,  153, 
prohibiting  recovery  of  overpayments  of  war  risk  allotments  and  allow- 
ances except  in  certain  cases. 

Under  the  act  of  August  9,  1921,  42  Stat.,  153  prohibiting  recovery  of  over- 
payments of  war  risk  allotments  and  allowances,  a  claim  for  the  amount 
of  a  lost  check  which. had  correctly  issued  in  payment  of  an  allotment  or 
allowance  may  not  be  offset  by  the  amount  of  any  other  overpayment  of  an 
allotment  or  allowance  actually  made,  except  for  those  reasons  specified 
in  the  statute. 

The  total  amount  represented  by  a  check  Issued  in  payment  of  a  war  risk  allot- 
ment or  allowance  outstanding  more  than  three  years  Is  required  to  be 
covered  into  the  Treasury  as  ^'outstanding  liabilities"  by  section  306,  Re- 
vised Statutes,  regardless  of  the  fact  that  there  may  be  a  legal  ofibet 
against  such  amount    At  any  time  a  claim  is  adjudicated  for  the  amount 
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of  a  check  deposited  at  the  end  of  three  years  In  the  outstanding  liability 
account,  the  amount  found  due  claimant  may  be  paid  to  him  and  the  re- 
mainder turned  into  the  general  fund  of  the  Treasury. 

Decision  by  Comptroller  General  McCarl,  September  17,  1921: 

The  Chief,  Treasury  Department  Division,  submits  to  the  Comp- 
troller General  a  decision  on  the  claims  of  Matilda  Gwendolyn 
Pickett  and  Luella  Mclver  Collum,  respectively,  for  the  amounts 
of  checks  for  war  risk  allotments  and  allowances  issued  to  them  by 
former  disbursing  clerks  of  the  Bureau  of  War  Risk  Insurance, 
which  checks  were  lost  before  they  were  cashed  or  negotiated  by  the 
payees. 

Section  17  of  the  act  of  August  9, 1921,  42  Stat,  153,  provides : 

That  whenever  an  award  of  aUotment  or  allowance,  or  both,  coTering  any 
period  has  been  paid  to,  or  on  bebalf  of,  a  person  designated  by  tbe  enUsted 
man  as  beneficiary  of  his  allotment,  no  recovery  of  the  allotments  paid  in  such 
cases  shall  hereafter  be  made  for  any  reason  whatsoever ;  and  no  recovery  of 
tbe  allowances  paid  in  such  cases  shall  hereafter  be  made  for  any  reason  what- 
soever except  where  it  is  shown  that  the  person  receiving  the  allowance  does 
not  bear  the  relationship  to  the  enlisted  man  which  is  required  by  the  War  Risk 
Insurance  Act,  and  except,  also,  in  cases  of  manifest  fraud. 

The  check  issued  to  Mrs.  Pickett  was  for  $30  but  the  bureau  has 
certified  that  only  $23  was  in  fact  due  to  her  on  the  installment  of 
aUotment  and  allowance  for  which  it  was  issued.  The  decision  sub- 
mitted is  to  the  effect  that  her  claim  should  be  allowed  in  the  amount 
of  $23  only,  and  that  the  issuance  of  the  check  which  has  not  been 
cashed  or  negotiated  does  not  constitute  payment  of  the  allotment 
and  allowance  which  would  be  a  bar  to  recovery  of  the  overpay- 
ment  under  the  provisions  of  section  17  of  the  act  of  August  9,  1921. 
The  decision  in  this  case  is  approved.  16  Comp.  Dec.,  151 ;  26  id. 
866, 1038. 

Two  checks  issued  to  Mrs.  Collum  for  $90  and  $30,  respectively, 
are  understood  to  have  been  correctly  issued  for  installments  of  allot- 
ment and  allowance  lawfully  due  to  her  at  the  time  they  were  issued. 
A  general  statement  of  account  made  by  the  Bureau  of  War  Risk 
Insurance  in  her  case  shows  that  there  had  been  an  overpayment  of 
$12  by  the  bureau  and  a  quartermaster's  overpayment  of  $190.  The 
decision  submitted  in  her  case  is  to  the  effect  that  these  overpayments 
should  be  charged  against  the  amount  of  her  claim  on  account  of 
the  lost  checks. 

If  the  overallowance  of  $12  was  covered  by  either  of  the  lost  checks 
it  has  not  in  fact  been  paid  and  may  be  charged  against  the  claim. 
If  it  was  covered  by  a  check  which  has  been  cashed  or  negotiated 
by  the  payee  it  has  been  paid  and  may  not  now  be  recovered  by  charg- 
ing it  against  this  claim  for  any  reason  except  those  specified  in  the 
statute. 

It  would  seem  that  the  quartermaster's  overpayment  of  $190  noted 
in  the  bureau  statement  must  have  been  made  to  the  soldier  in  con- 
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nection  with  his  Army  pay  and  allowances,  and  that  it  probably  grew 
out  of  a  failure  to  check  his  pay  for  the  compulsory  allotment  the 
law  required  that  he  should  make  to  his  wife,  although  the  submissioQ 
is  silent  on  this  point.  Assuming  that  such  is  the  fact,  recovery  of 
the  payment  of  the  war  risk  insurance  allotment  and  allowance  based 
upon  the  Army  allotment  because  of  the  failure  of  the  Army  to  make 
the  checkage  against  the  soldier's  pay  is  now  barred  by  the  act  of 
August  9, 1921.  In  this  connection,  see  26  Comp.  Dec,  561.  If,  how- 
ever, the  overpayment  to  the  soldier  grew  out  of  some  error  other 
than  failure  to  check  the  allotment  against  his  pay  the  statute  quoted 
has  no  application  and  there  is  no  apparent  reason  why  the  over- 
payment should  not  now  be  charged  against  his  wife's  claim.  The 
facts  as  to  this  overpayment  should  be  ascertained  and  action  taken 
accordingly. 

In  addition  to  deciding  these  two  specific  cases  the  submission  in- 
cludes a  general  decision  to  the  effect  that  where  a  check  correctly 
issued  for  an  amount  lawfully  due  on  an  allotment  and  allowance 
has  been  lost,  claim  for  the  amount  thereof  must  be  allowed  in  full, 
notwithstanding  an  overbalance  and  payment  of  some  other  install- 
ment of  the  allotment  and  allowance ;  section  17  of  the  act  of  August 
9,  1921,  hereinbefore  quoted  being  a  bar  to  recovery  of  such  over- 
allowance  and  payment.    This  decision  is  approved. 

The  submission  also  includes  a  general  decision  that  the  existing 
practice  in  the  matter  of  carrying  the  amount  of  checks  which  have 
been  outstanding  more  than  three  years  to  "Outstanding  liabilities'" 
should  be  so  modified  as  to  require  that  all  such  cases  be  submitted 
to  the  proper  auditing  division  or  section  of  the  General  Accounting 
Office  for  such  action  as  each  case  may  require.  The  purpose  of  such 
change  is  stated  to  be  to  afford  the  auditing  division  or  section  oppor- 
tunity to  examine  into  and  determine  the  facts,  and  make  recommen- 
dation accordingly.  If  it  is  determined  that  there  is  a  legal  offset 
against  any  amount  about  to  be  carried  to  outstanding  liabilities  it 
is  proposed  to  deduct  the  said  offset  and  cover  it  into  the  Treasury, 
and  carry  only  the  remainder  to  outstanding  liabilities. 

Section  806,  Revised  Statutes,  requires  the  Treasurer  of  the  United 
States  at  the  close  of  each  fiscal  year  to  deposit  in  the  Treasury  all 
amounts  of  moneys  that  are  represented  by  checks  which  have  been 
outstanding  more  than  three  years,  and  provides  that  amounts  so 
deposited  shall  be  covered  in  to  "  outstanding  liabilities."  I  can  find 
no  authority  of  law  for  an  audit  of  these  amounts  before  they  are 
covered  in,  or  in  advance  of  any  after  claim  of  them  by  the  payee^  or 
bona  fide  holder  of  the  check.  If  less  than  the  amount  of  the  out- 
standing check  should  be  covered  into  outstanding  liabilities  the 
amount  covered  would  be  insuffiqient  to  pay  the  check  if  claim  is 
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made  by  a  bona  fide  holder  against  whom  no  offset  can  lawfully  be 
charged.  Only  in  case  a  claim  for  an  amomit  deposited  to  outstand- 
ing liabilities  is  made  by  a  payee  or  bona  fide  holder  is  it  necessary  to 
adjudicate  the  right  of  any  person  to  receive  an  amount  so  covered. 
If  at  the  time  of  any  such  settlement  it  shall  appear  that  the  claim- 
ant for  any  reason  is  not  entitled  to  the  full  amount  standing  in 
the  outstanding  liability  account,  the  right  of  such  claimant  may 
then  be  determined  and  settled,  and  if  it  is  found  to  be  necessary 
and  lawful  that  part  only  of  the  amount  shall  be  paid  to  the  claim- 
ant, the  remainder  may  be  turned  into  the  general  fund  of  the 
Treasury. 

It  is  proper  as  a  precautionary  measure  for  the  accounting  division 
to  report  to  the  Secretary  of  the  Treasury  all  offsets  against  amounts 
which  have  been  or  shall  be  covered  in  to  the  Treasury  as  outstand- 
ing liabilities,  not  as  a  final  adjudication  of  such  offsets,  but  for 
the  purpose  of  a  proper  notation  upon  the  records  of  the  Treasury 
Department.  This  report  may  be  made  in  connection  with  the  annual 
report  of  outstanding  checks  which  the  auditing  divisions  are  required 
by  section  5  of  the  act  of  July  1,  1916,  39  Stat.,  336,  to  make  to  the 
Secretary  of  the  Treasury,  or  at  such  other  times  as  may  be  advisable. 


SALES  OF  SURPLUS  WAR  SUPPLIES. 

Where  the  GoTerament  advertises  salvaged  war  material  for  sale  and  the 
quantities  at  given  locations  are  represented  as  approximate  only,  the 
Government's  undertaking  Is  not  to  guarantee  the  quantities  mentioned  In 
the  advertisement,  but  to  sell  in  lots  all  the  material  of  the  kind  described 
at  the  places  mentioned ;  hence  it  is  not  liable  for  damages  for  shortage  If 
purchaser  receive  less  than  the  quantity  mentioned  in  the  advertisement 

Deddon  by  ComptroUer  Creneral  McCarl,  September  19,  1921: 

The  James  S.  Miller  Co.  applied  August  1,  1921,  for  a  revision  of 
the  action  of  the  Auditor  for  the  War  Department  in  disallowing 
by  settlement  No.  779531,  dated  May  3,  1921,  its  claim  for  $10,371.54 
as  damages  on  account  of  an  alleged  shortage  in  the  quantity  of 
forgings  delivered  to  it  under  contract  of  sale  dated  June  14,  1919. 
The  claimant  alleges  that  the  Government  undertook  to  deliver 
to  it  1,800  tons,  3,600,000  pounds,  of  6-inch  forgings  then  stored  at 
the  Standard  Forging  Co.'s  plant,  Indiana  Harbor,  Ind.,  and  4,500 
tons,  9,000,000  pounds,  of  like  forgings  then  stored  at  Winslow  Bros.' 
plant,  Chicago,  111.;  that  the  first-mentioned  lot  actually  consisted 
of  only  1,961,320  pounds  and  the  other  lot  only  7,886,490  pounds ;  and 
that  the  damage  resulting  from  the  shortage  in  quantity  is  the 
amount  of  the  difference  between  the  price  it  was  to  pay  the  Govern- 
ment under  the  contract  and  the  price  it  paid  in  the  open  market  for 
the  shortages  consisting  of  1,638,680  pounds  and  1,113,510  pounds, 
respectively. 
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The  auditor  disallowed  the  claim  upon  the  ground  that  the  quan- 
tities were  not  guaranteed  but  were  represented  by  the  Government 
as  approximate  only  and  that  therefore  the  United  States  was  not 
liable  for  damages  on  account  of  any  shortages. 

The  Government's  advertisement  announced  for  sale  ^  about 
42,000  tons  "  and  gave  the  location  of  the  different  lots  comprising 
said  quantity.  Among  the  lots  thus  listed  by  location  were  the  two 
lots  now  under  consideration,  namely  "  1,800  tons  of  6''  forgings  at 
Standard  Forging  Company,  Indiana  Harbor,  Indiana,"  and  "  4,500 
tons  of  6"  forgings  at  Winslow  Brothers,  Chicago,  Illinois,''  Con- 
sidering the  advertisement  as  a  whole  and  the  Imown  fact  that  the 
Government  was  not  engaged  in  the  business  of  buying  and  selling 
or  nianufacturing  for  sale  the  forgings  involved,  but  was  merely 
disposing  of  salvaged  war  material,  I  think  it  is  reasonably  clear 
that  the  Government's  undertaking  was  not  to  guarantee  the  quan- 
tities mentioned  in  the  advertisement  but  to  sell  in  lots  all  of  the 
forgings  of  the  kind  described  which  were  stored  at  the  several  places 
mentioned.  Hence,  there  would  appear  to  be  no  liability  for  the 
payment  of  damages  on  account  of  the  shortages.  Brawley  v.  United 
States^  96  U.  S.,  168,  171;  Norrington  v.  Wright,  115  U.  S.,  188, 
See  also  Robinson  v.  Nohle,  8  Peters,  181, 196;  Pollwrd  v.  Saltonatally 
56  Fed.  Rep.,  861;  Pemibroke  Iron  Company  v.  Parsons,  71  Mass. 
(5  Gray) ,  589 ;  R^  River  Luniber  Company  v.  Ogilvie,  113  Wis.,  482. 

Even  if  it  could  be  held  that  there  was  a  breach  of  contract  in  this 
case,  the  contract  was  not  for  the  payment  of  money  by  the  United 
States,  but  for  the  delivery  of  forgings,  and  there  is  neither  a  statute 
specifically  authorizing  the  payment  of  damages  in  such  cases  nor 
an  appropriation  available  from  which  such  damages  could  be  paid. 
Therefore,  the  claim  is  not  one  which  the  General  Accounting  Office 
has  jurisdiction  to  allow  and  certify.  In  this  connection  see  27  Comp. 
Dec.,  594. 

Upon  a  review  of  the  matter  no  differences  are  foimd  and  the 
settlement  is  sustained. 


LICENSE  ON  GOVERNMENT  PROPERTY  IMPOSED  BY  STATE. 

The  requirement  of  a  State  that  a  Federal  motor  yehicle  operated  within  the 
State  shall  have  a  license  tag  for  which  the  Government  is  required  to 
pay  a  fee  amounts  to  a  tax  on  an  instrumentality  of  the  United  States 
and  is  unauthorized. 

Decision  by  Comptroner  General  McCarl,  September  20,  1921: 

Carl  S.  Milliken,  secretary  of  state  for  the  State  of  Colorado, 
requested  September  14,  1921,  review  of  settlement  No.  69026,  dated 
September  2,  1921,  Interior  Department  Division,  General  Account- 


DECISIONS  OF  THE  OOMPTBOIXER  GENERAL.  151 

ing  Office,  wherein  was  disallowed  the  claim  of  the  State  of  Colo- 
rado for  $1.50  as  the  actual  cost  of  two  license  tags  furnished  for 
two  United  States  owned  motor  cycles  used  in  the  Rocky  Mountain 
Park  Service  in  the  State  of  Colorado. 

Section  5b  of  the  Colorado  Inotor  vehicle  law,  chapter  161  of  the 
session  laws  for  1919  reads : 

A  motor  vehicle  or  trailer  owned  or  nsed  exclusively  in  the  service  of  the 
State  of  Colorado,  or  of  any  municipality  or  county  in  said  State,  or  the 
Federal  Government,  or  by  any  incorporated  exclusively  charitable  or  philan* 
thropic  institution  or  association  may  be  registered  or  registered  free  of  charge 
by  the  secretary  of  state ;  provided  further,  the  secretary  of  state  shall  furnish 
such  vehicles  so  exempted  two  special  and  distinctive  license  number  plates 
on  the  payment  of  the  actual  cost  thereof,  said  plates  to  plainly  designate 
and  distinguish  the  department  or  bureau  by  which  the  vehicle  is  operated 
and  said  plates  to  be  displayed  on  such  vehicles  as  on  other  motor  vehicles 
or  trailers  as  provided  for  in  this  act. 

It  is  contended  that  Colorado  is  only  exercising  its  police  power 
in  requiring  identification  tags  on  motor  vehicles  owned  by  the  Fed- 
eral Government  and  operated  on  its  highways  as  a  means  of  fixing 
responsibility  for  damage  or  misconduct  thereon;  that  the  license 
tag  is  furnished  at  actual  cost  and  is  a  cheap  and  easily  procured 
mark  of  identification;  and  that  the  State  does  not  insist  that  the 
Federal  Government  purchase  its  license  tags,  being  satisfied  with 
any  proper  mark  of  identification. 

Whether  the  State  of  Colorado  can  successfully  insist  that  a  Fed- 
eral-owned motor  vehicle  operated  on  its  highways  shall  bear  a 
license  tag  as  a  means  of  identification  is  not  for  me  to  decide.  It 
is  clear,  however,  that  the  requirement  of  a  State  that  a  Federal 
motor  vehicle  operated  within  the  State  shall  have  a  license  tag 
amounts  to  a  tax  on  an  instrumentality  of  the  United  States.  In 
the  language  of  the  Supreme  Court  in  JoJmson  v.  Maryland^  41 
Sup.  Ct.  Rep.,  16,  it  has  been  regarded  as  established  since  McGuL- 
hugh  V.  Mart/land^  4  Wheat.,  316,  that  a  State  has  no  power  to  tax 
a  Federal  instrumentality  no  matter  how  reasonable  the  tax.  The 
decisions  do  not  turn  upon  the  degree  but  upon  the  entire  absence 
of  power  on  the  part  of  the  States  to  tax  a  Federal  instrumentality. 

In  Johnson  v.  Maryland  it  was  held  that  a  State  had  no  authority 
to  require  a  driver  of  a  Federal  Government  truck  to  be  licensed  or 
to  pay  a  fee  therefor.  It  necessarily  follows  that  there  is  no  author- 
ity for  the  payment  of  a  fee  for  a  license  tag  for  the  vehicle.  See 
9  Comp.  Dec,  181 ;  15  id.,  231 ;  23  id.,  386. 

Upon  review  of  the  matter  no  differences  are  found  and  the  set- 
tlement is  sustained. 


_        J 
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UNITED  STATES  VETERANS'  BUREAU— $240  BONUS. 

The  employees  of  the  Bureau  of  War  Risk  Insurance  who  were  transferred 
to  the  United  States  Veterans*  Bureau  under  section  4  of  the  act  of 
August  9,  1921,  42  Stat,  148,  retain  their  right  to  receive  the  $240  bonus 
subsequent  to  their  transfer. 

Comptroller  General  McCarl  to  the  Director,  United  States  Veterans'  Bureau, 
September  20,  1921: 

I  have  your  letter  of  September  2,  1921,  requesting  decision 
whether  employees  of  the  Bureau  of  War  Risk  Insurance  who  were 
transferred  by  section  4  of  the  act  of  August  9,  1921,  42  Stat.,  148, 
to  the  Veterans'  Bureau  established  by  section  1  of  that  act  may 
be  paid  the  additional  compensation  of  $240  per  annum  allowed  to 
civilian  employees  of  the  United  States  by  section  G  of  the  act  of 
March  3,  1921,  41  Stat.,  1308. 

In  establishing  the  United  States  Veterans'  Bureau  the  statute 
cited  transferred  to  that  bureau  the  unexpended  balances  of  appro- 
priations and  personnel  of  the  Bureau  of  War  Risk  Insurance  to- 
gether with  that  bureau's  functions,  powers,  and  duties,  so  that  the 
former  Bureau  of  War  Risk  Insurance  has  now  been  entirely  super- 
seded by  the  United  States  Veterans'  Bureau.  Thfe  question  for  de- 
cision is  whether  the  right  to  additional  compensation  which  had 
been  acquired  by  employees  of  the  Bureau  of  War  Risk  Insurance 
prior  to  this  transfer  follows  them  into  the  new  bureau  into  which 
the  bureau  of  their  former  employment  has  now  been  merged. 

Under  the  act  of  August  9,  1921,  the  relation  of  the  Bureau  of 
War  Risk  Insurance  to  the  United  States  Veterans'  Bureau  is  such 
that  I  feel  justified  in  holding  that  employees  of  the  former  bureau 
who  were  transferred  by  the  act  to  the  latter  carry  with  them 
the  rights  to  the  temporary  additional  compensation  which  had 
vested  in  them  prior  to  the  transfer,  and  are  entitled  to  continue  to 
receive  the  bonus,  notwithstanding  that  the  United  States  Veterans' 
Bureau  is  a  bureau  created  since  January  1,  1916,  with  a  lump-sum 
appropriation,  whose  employees  generally  are  not  entitled  to  receive 
the  bonus. 


EXCHANGE. 


The  item  for  "exchange  on  official  checks"  in  the  appropriation  for  the  de- 
velopment of  commerce  of  the  United  States  with  South  and  Central 
America,  in  the  act  of  March  1,  1919,  40  Stat.,  1256.  is  for  the  cost  of  ex- 
change in  placing  funds  in  the  hands  of  the  officer  authorized  to  draw 
checks,  and  does  not  authorize  payment  to  those  in  whose  favor  salary 
checks  have  been  drawn  of  the  amount  lost  by  exchange  in  converting  said 
checks  into  foreign  currency. 

Decision  by  Comptroller  General  McCarl,  September  21, 1921: 

The  Chief  of  the  State  and  Other  Departments  Division  has  trans- 
mitted for  instruction  memorandum  decision  as  follows: 
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There  Is  before  this  division  for  audit  the  March  quarter,  ld20,  account  of 
George  S.  Brady,  special  disbursing  agent.  Department  of  Commerce. 

Voucher  No.  15  of  the  account  covers  salary  and  expenses  of  C.  F.  Saunders, 
derk  to  trade  commissioner,  and  though  a  signed  statement  attached  to  the 
Toncber  certifies  that  payment  was  received  therefor  in  currency,  that  por- 
tion of  the  voucher  covering  salary  together  with  the  amount  of  voucher  No. 
16,  which  covers  Increase  of  compensation,  was  paid  by  the  disbursing  officer's 
checks  numbered  12272  and  12274,  drawn  on  the  Treasurer  of  the  United 
States. 

The  only  item  of  expense  entered  in  voucher  No.  15  Is  a  charge  of  $5.92  for 
loss  by  exchange  on  the  above  salary  checks.  The  appropriation  charged  with 
the  above  loss  in  exchange  is  "  Promoting  comrmerce.  South  and  Central 
America,  1920,"  legislative  act  of  March  1,  1919,  40  Stat,  1256,  and  in  part 
is  as  follows : 

"To  further  promote  and  develop  the  commerce  of  the  United  States  with 
South  and  Central  America,  including  the  employment  of  experts  and  special 
agents  in  the  District  of  Columbia  and  elsewhere,  purchase  of  books  of  reference 
and  periodicals,  reports,  traveling,  and  subsistence  expenses  of  officers  and 
employees,  exchange  on  official  checks^  and  all  other  necessary  incidental  ex- 
penses not  included  in  the  foregoing.    •    ♦    ♦." 

As  an  original  construction  of  a  statute  this  office  decides  that  the  provision 
of  the  act,  allowing  "  exchange  on  official  checks,**  provides  only  for  the  paying 
of  exchange  by  a  disbursing  officer  on  checks  which  he  may  be  required  to  draw 
hi  paying  expenses  incurred  in  foreign  countries  and  which  he  is  required  to 
pay  in  money  of  that  country. 

The  Comptroller  has  repeatedly  held  (see  18  Comp.  Dec.,  303  and  18  Conip. 
Dec.,  645)  that  where  a  Government  employee  is  on  duty  in  a  foreign  countiy, 
and  his  salary  is  fixed  in  terms  of  United  States  money,  loss  in  exchange  cannot 
be  paid  either  by  a  disbursing  officer  or  by  the  employee  in  cashing  a  «;alary 
check  and  converting  the  proceeds  into  foreign  money.  This  office,  therefore, 
also  decides  that  when  Mr.  Saunders  received  the  disbursing  officer's  official 
checks  covering  the  full  amount  of  his  salary  as  fixed  by  law  or  appointment 
the  amount  of  that  salary,  as  a  charge  against  the  United  States,  could  not 
be  increased  by  allowing  a  charge  for  loss  in  exchange  in  cashing  the  salary 
checks,  and  the  amount  so  charged  is  disallowed. 

The  appropriation  provision  is  for  "  exchange  on  official  checks,** 
and  intends  to  provide  for  the  cost  of  exchange  in  placing  funds 
in  the  hands  of  the  officer  authorized  to  draw  checks  and  is  not  in- 
tended as  a  provision  for  the  payment  of  claims  of  those  in  wliose 
favor  checks  may  be  drawn.  The  memorandum  decision  to  this  effect 
is  approved. 


TRAVELING  EXPENSES— CONSULAR  SERVICE. 

A  consular  officer  whose  station  is  changed  while  in  the  United  States  on  leave 
of  absence,  and  who  in  reporting  to  his  new  station  travels  by  way  of  his 
old  station  is  not  entitled  to  reimbursement  for  expenses  incurred  between 
the  place  where  he  received  the  orders  changing  his  station  and  his  new 
station,  but  only  for  the  distance  between  the  old  and  new  stations. 

A  consular  officer  whose  orders  changing  his  station  while  in  the  United  States 
on  leave  of  absence  prescribe  a  route  to  the  new  station  other  than  the 
shortest  usually  traveled  route  between  the  United  States  and  the  old 
station,  thus  necessitating  the  incurring  of  expenses  to  an  amount  in 
excess  of  the  amount  which  would  have  been  Incurred  by  the  shortest 
usually  traveled  route,  the  excess  would  be  incident  to  tlie  travel  orders, 
rather  than  to  the  leave  of  absence,  and  reimbursement  therefor  would  be 
authorized. 

Decision  by  Comptroller  General  McCarl,  September  21,  1921: 

The  Chief  of  the  State  and  Other  Departments  Division  has  sub- 
KDitted  for  consideration  a  memorandum  of  a  decision  to  the  effect 
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that  under  the  appropriation  made  in  the  act  of  April  15,  1918, 
40  Stat.,  521,  hereinafter  quoted,  a  consular  officer  whose  station  ia 
changed  while  he  is  in  the  United  States  on  leave  of  absence  is 
not  entitled  to  reimbursement  for  expenses  incurred  in  traveling 
from  the  place  at  which  he  was  on  leave  to  his  old  station,  even 
though  such  travel  was  performed  while  en  route  to  his  new  station 
by  the  shortest  usually  traveled  route ;  but  that  if  the  orders  direct- 
ing such  travel  necessitate  the  incurring  of  any  traveling  expenses 
which  would  not  have  been  incurred  if  the  officer  had  returned  at  the 
expiration  or  cancellation  of  his  leave  without  such  orders  reim- 
bursement for  such  additional  expense  is  authorized. 
The  appropriation  in  question  is  made  in  the  following  terms : 

To  pay  the  actual  and  necessary  expenses  of  transportation  under  snch  regn- 
lations  as  the  Secretary  of  State  may  prescribe,  of  diplomatic  and  consular 
officers  and  clerks  in  embassies,  leg^ations,  and  consulates  in  going  to  and 
returning  from  tbeir  posts,  or  when  traveling  under  orders  of  the  Secretary  of 
State,  at  the  rate  of  not  exceeding  ten  cents  per  mile,  but  not  including  any 
expense  incurred  in  connection  with  leaves  of  absence,  $125,000. 

The  regulations  prescribed  by  the  Secretary  of  State  in  pursuance 
of  this  and  other  laws  relative  to  traveling  expenses  of  diplomatic 
and  consular  officers  contain  the  following  provisions: 

48.  An  officer  or  clerk  who,  while  in  the  United  States  or  en  route  thereto  or 
therefrom,  on  leave  of  absence.  Is  g^ven  designation  to  a  new  post,  when  ordered 
to  proceed  thereto  is  then  under  orders,  and  shall  be  entitled  to  reimbursement, 
within  the  definitions  and  limitations  of  these  regulations,  for  the  following : 

(a)  The  expenses  of  his  own  personal  transportation  and  subsistence  en 
route  from  the  United  States  to  his  new  post  and  tl)e  transportation  of  his 
personal  effects  covered  by  the  provisions  of  Article  III  of  these  regulations, 
provided  that  he  is  in  the  United  States  or  en  route  thereto  when  so  designated. 
If  he  is  en  route  from  the  United  States  to  his  old  post  when  so  designated,  he 
shall  be  entitled  to  these  expenses  only  from  the  old  post  to  the  new,  unless  such 
expenses  are  specially  authorized  from  some  other  point  on  his  journey. 

In  no  case  may  the  expenses  authorized  by  this  paragraph  of  the  regulations 
exceed  the  expense  that  would  have  been  incurred  for  transfer  between  the  old 
post  and  the  new. 

Under  the  law  and  the  regulations  herein  quoted,  a  consular  officer 
whose  station  is  changed  while  in  the  United  States  on  leave  of 
absence  and  who  in  reporting  to  his  new  station  travels  by  way  of 
his  old  station  is  entitled  to  no  reimbursement  for  expenses  incurred 
between  the  place  where  he  received  the  orders  changing  his  station 
and  his  old  station  for  the  reason  that  the  amount  of  the  expenses  be- 
tween his  old  station  and  his  new  station  is  the  maximum  amount  to 
which  he  is  entitled  on  such  a  change  of  station.  However,  if  the 
orders  directing  him  to  report  to  his  new  station  prescribe  a  route 
other  than  the  shortest  usually  traveled  route  between  the  United 
States  and  the  old  station,  thus  necessitating  the  incurring  of  ex- 
penses to  an  amount  in  excess  of  the  amount  which  would  have  been 
incurred  by  the  shortest  usually  traveled  route,  the  excess  would  be 
incident  to  the  travel  orders,  rather  than  to  the  leave  of  absence,  and 
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reimbursement  therefor  would  be  authorized.  The  travel  orders  in 
such  case  should  state  in  substance  the  public  business  which  neces- 
sitates taking  the  route  directed. 


COMPENSATION— DOUBLE— CLERKS,  UNITED  STATES  COURTS. 

Under  the  act  of  June  16,  1921,  42  Stat,  41.  providing  that  clerks  of  United 
States  courts  who  also  hold  office  of  United  States  commissioner  may 
receive  compensation  for  both  offices  in  an  aggregate  amount  not  exceeding 
the  rate  of  $2,000  per  annum,  the  maximum  aggregate  of  payment  on 
account  of  salary  and  fees  for  a  quarter  must  not  exceed  $500,  and  payment 
of  any  fees  earned  during  a  quarter  in  excess  of  that  amount  should  be 
suspended  until  settlement  of  the  next  quarterly  account  and  adjusted  in 
connection  with  the  settlement  of  that  account,  and  so  on  with  each  quarter 
in  order  to  keep  the  aggregate  for  the  fiscal  year  or  any  quarter  or  quarten 
thereof  within  the  maximum  rate  fixed  by  the  statute. 

Decision  by  Comptroller  General  McCarl,  September  22,  1921: 

The  Chief,  State  and  Other  Departments  Division,  submitted  a 
memorandmn  decision  dated  September  7,  1921,  as  follows: 

There  is  before  this  division  for  settlement  the  account  of  N.  A.  Brown, 
United  States  commissioner  for  the  northern  district  of  Georgia,  for  fees  earned 
during  the  June  quarter,  1921,  amounting  to  $154.00.  Mr.  Brown  is  also  deputy 
clerk  of  the  district  court  receiving  a  salary  of  $1,800  per  annum. 

The  act  of  June  16,  1921,  42  Stat,  41,  provides  that  clerks  of  district  courts, 
their  deputies  and  assistants,  may  be  appointed  to  and  hold  the  office  of  United 
States  commissioner  provided  the  compensation  for  both  offices  in  an  aggregate 
amount  does  not  exceed  the  rate  of  $2,000.00  per  annum.  The  language  of  the 
statute  deals  with  tiie  compensation  of  both  offices  "  in  an  aggregate  amount " 
and  evidently  does  not  contemplate  a  smaller  unit  than  the  per  annum  basia 
It  is  expressly  held  by  the  Comptroller  of  the  Treasury  that  "  the  double  com- 
pensation acts,  39  Stat.,  120,  582,  have  no  application  to  a  case  where  th^  addi- 
tional compensation  Involved  is  not  a  fixed  annual  salary,  but  is  dependent 
solely  on  fees."  24  Ck)mp.  Dec.,  533.  See  also  12  Comp.  Dec.,  221 ;  22  id.,  532. 
See  also  United  States  v.  Harsha,  172  U.  S.,  567. 

It  is  held,  in  construing  sec.  6  of  the  act  of  May  10«  1916,  39  Stat,  120,  and 
the  act  of  June  16,  1921,  42  Stat,  41,  that  the  fees  of  commissioner  shall  be 
consistent  in  the  aggregate,  keeping  in  view  the  settlement  of  an  emolument 
account  with  Mr.  Brown  at  the  end  of  the  fiscal  year  and  taking  no  account, 
in  this  computation,  of  any  bonus  he  may  receive  in  addition  to  his  salary  as 
deputy  clerk  of  tiie  court. 

Sobmitted  for  approval,  disapproval,  or  modification. 

The  act  of  June  16,  1921,  42  Stat.,  41,  to  which  the  memorandum 

refers,  provides : 

That  clerks  of  United  States  district  courts,  their  deputies  and  assistants, 
who  are  or  may  be  appointed  United  States  commissioners,  may  receive  com- 
pensation for  both  offices  in  an  aggregate  amount  not  exceeding  tlie  rate  of 
$2,000  per  annum. 

Accounts  of  United  States  commissioners  for  their  tees  are  ren- 
dered and  settled  quarterly.  Upon  settlement  of  a  quarterly  account 
the  commissioner  is  entitled  to  be  paid  fees  for  the  quarter  to  an 
amount  which  together  with  his  salary  will  bring  the  aggregate 
payments  for  the  quarter  to  a  rate  not  exceeding  $2,000  per  annum. 
In  other  words  the  maximum  aggregate  of  payments  on  account  of 
salary  and  fees  for  the  quarter  must  not  exceed  $500.    Payment  of 
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any  fees  which  may  have  been  earned  during  the  quarter  in  excess 
of  this  maximum  should  be  suspended  until  the  settlement  of  the 
next  quarterly  account,  and  adjusted  in  connection  with  the  settle- 
ment of  that  account,  and  of  subsequent  quarterly  accounts  so  as  to 
keep  the  aggregate  compensation  as  deputy  clerk  and  commissioner 
for  the  fiscal  year,  or  any  quarter,  or  quarters,  thereof  within  the 
maximum  rate  fixed  by  the  statute.  The  computation  should  not 
include  the  temporary  additional  compensation  of  $240  per  annum 
allowed  by  law  to  the  deputy  clerk  as  a  salaried  civilian  employee 
of  the  United  States. 
As  thus  modified  the  memorandum  decision  is  approved. 


ARMY  PAY—LONGEVITY— ENLISTED  MEN. 

EnUsted  men  of  the  Army  are  not  entitled  to  count  prior  service  in  the  Coast 
Guard  in  computing  longevity  increase  of  pay,  under  section  4b  of  the 
act  of  June  4, 1920,  41  Stat,  761. 

Comptroller  Creneral  McCari  to  the  Secretary  of  ^ar,  September  23, 1921 : 

I  have  your  letter  of  September  7,  1921,  transmitting  papers  in 

connection  with  the  inquiry  of  Sergt.  Marvin  L.  Smith,  United 

States  Army,  as  to  whether  he  is  entitled,  as  an  enlisted  man  of  the 

Army,  to  count  for  longevity-pay  purposes  his  service  in  the  Coast 

Guard  from  August  21,  1914,  to  August  21,  1915.    The  question 

arises  under  the  following  provision  of  section  4r-b  of  the  act  of 

June  4,  1920,  41  Stat.,  761 : 

Existing  laws  providing  for  continuous  service  pay  are  repealed  to  take 
effect  July  1,  1920,  and  thereafter  enlisted  men  shall  receive  an  increase  of 
10  per  centum  of  their  base  pay  for  each  five  years  of  service  in  the  Array, 
or  service  which  by  existing  law  is  held  to  be  the  equivalent  of  Army  service, 
such  increase  not  to  exceed  40  per  centum. 

The  act  of  January  28, 1915,  38  Stat,  802,  provides: 

The  provisions  of  sections  three,  four,  five,  six,  seven,  eight,  and  nine  of 
the  Act  of  April  twelfth,  nineteen  hundred  and  two,  in  so  far  as  they  provide 
for  the  retirement  of  officers  of  the  Revenue-Cutter  Service,  are  hereby  ex- 
tended to  include  commissioned  officers,  warrant  officers,  and  enlisted  men  of 
the  Ck)ast  Guard.  A  commissioned  officer,  warrant  officer,  or  enlisted  man  who 
has  served  thirty  years,  upon  suitable  application  and  as  to  commisBioxied 
officers  upon  approval  by  the  Secretary  of  the  Treasury,  may  be  retired  from 
active  service  and  receive  seventy-five  per  centum  of  the  duty  pay,  salary, 
and  increase  of  his  grade  or  rating:  ♦  ♦  ♦  provided  further.  That  in 
computing  length  of  service  for  any  purpose  all  creditable  service  in  the  Army, 
Navy,  Marine  Corps,  Revenue-Cutter  Service,  and  Life-Saving  Service  shaU 
be  included,  counting  part  of  a  year  as  a  whole  year  where  stations  were 
operated  only  a  part  of  a  year. 

Prior  to  the  act  of  May  18,  1920,  41  Stat,  603,  an  enlisted  man 
of  the  Coast  Guard  could  count  his  prior  creditable  service  in  the 
Army,  both  for  retirement  and  for  increased  pay  for  length  of  serv- 
ice. 21  Comp.  Dec.,  585.  By  section  8  of  the  act  last  named  it  was 
provided : 

That  commissioned  officers,  warrant  officers,  petty  officers,  and  other  enlisted 
men  of  the  Coast  Guard  shaU  receive  the  same  pay,  aUowances,  and  Increaaei 


DECISIONS  OF  THE  COMPTBOIXEB  GENERAL.  157 

as  now  are,  herein  are,  or  hereafter  may  be  prescribed  for  corresponding 
grades  or  rattngs  and  length  of  service  In  the  Navy ;    ♦    ♦    • 

Under  this  act  it  has  been  held  that  an  enlisted  man  of  the  Coast 
Guard  may  not  count  service  either  in  the  Army  or  Navy  for  in- 
creased pay  for  length  of  service.    27  Comp.  Dec.,  880;  id*^  448. 

I  do  not  find  that  service  in  the  Coast  Guard  was  ever  authorized 
to  be  counted  by  enlisted  men  of  the  Army  either  for  increased  pay 
for  length  of  service  or  for  retirement.  This  being  true,  service 
in  the  Coast  Guard  on  and  prior  to  July  1,  1920,  was  not  service 
which  "  by  existing  law  is  held  to  be  the  equivalent  of  Army  service  ** 
for  an  enlisted  man. 

Accordingly,  you  are  informed  that  Sergeant  Smith  is  not  entitled 
to  count  his  service  in  the  Coast  Guard  for  longevity  pay  purposes 
under  the  act  of  June  4, 1920.  The  papers  received  with  your  letter 
are  returned  herewith. 


TRAVEL  ALLOWANCES  OF  MEN  OF  NAVY   DISCHARGED  UNDER 
HONORABLE  CONDITIONS  FOR  CONVENIENCE  OF  GOVERNMENT. 

Men  of  the  Navy  who  enlisted  after  March  3,  1921,  and  who  are  discharged 
under  honorable  conditions  prior  to  expiration  of  enlistment  for  the  con- 
venience of  the  Government,  are  entitled  to  travel  allowances  under  the 
act  of  February  28,  1919,  40  SUt,  1203. 

ComptroUer  General  McCarl  to  the  Secretary  of  the  Navy,  September  23, 1921: 
I  have  letter  of  September  10,  1921,  of  the  Acting  Judge  Advo- 
cate General,  Navy  Department,  requesting  decision  whether  men 
who  enlisted  in  the  Navy  after  March  3,  1921,  and  who  may  be  dis- 
charged under  honorable  conditions  prior  to  expiration  of  their 
enlistments  for  the  convenience  of  the  Navy,  are  entitled  to  travel 
allowance  authorized  in  the  act  of  February  28,  1919,  40  Stat.,  1203. 
The  submission  is  replied  to  on  the  assumption  that  it  was  made  by 
your  authority,  the  jurisdiction  of  this  office  being  such  as  to  require 
such  submissions  to  be  made  by  the  head  of  the  department  con- 
cerned. 

The  decision  of  July  14, 1921, 1  Comp.  Gen.,  16,  held  that  enlisted 
men  honorably  discliarged  from  an  enlistment  entered  into  after 
March  3,  1921,  for  their  own  interest  and  convenience  before  expira- 
tion of  their  enlistments  are  not  entitled  to  travel  allowance.  The 
converse  of  that,  as  respects  interest  and  convenience,  is  true,  and 
enlisted  men  honorably  discharged  from  an  enlistment  entered  into 
after  March  3,  1921,  for  the  interest  or  convenience  of  the  Govern- 
ment  are  entitled  to  travel  allowance. 

Apparently  your  question  is  whether  a  discharge  issued  under 
•* honorable  conditions"  comes  within  the  meaning  of  "honorably 
discharged "  as  used  in  the  act  of  February  28,  1919. 
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The  Comptroller  of  the  Treasury  in  decision  of  April  17,  1919. 

26  Comp.  Dec,  792,  held  that— 

An  enlisted  man  who  Is  not  dishonorably  discharged  nor  discharged  with- 
out honor,  but  is  discharged  under  honorable  conditions,  although  the  word 
"  honorably  "  is  omitted  from  the  discharge  paper,  may  be  said  to  be  honorably 
discharged  within  the  meaning  of  section  3  of  the  act  of  February  28,  1919. 

The  Act  of  June  3,  1916,  39  Stat.,  217,  of  which  the  act  of  Feb- 
ruary 28,  1919,  is  amendatory,  contained  instead  of  the  expression 
"  honorably  discharged  "  the  words  "  when  discharged  from  the  serv- 
ice, except  by  way  of  punishment  for  an  offense."  It  is  apparent 
that  the  term  "  honorably  discharged  "  involves  practically  the  same 
requisites  and  requires  no  more  than  that  the  conditions  under  which 
the  men  are  discharged  shall  be  consistent  with  honor. 

Accordingly  you  are  advised  that  men  who  enlisted  after  March 
3,  1921,  and  who  may  be  discharged  under  honorable  conditions 
prior  to  expiration  of  their  enlistments  for  the  convenience  of  the 
Navy,  are  entitled  to  travel  allowance  authorized  in  the  act  of  Feb- 
ruary 28, 1919,  40  Stat.,  1203. 

PAY  OF  MEN  OF  ARMY  UNDER  SAVING  CLAUSE  IN  ACT  OF 

JUNE  4,  1920. 

The  decision  of  August  8,  1921,  to  the  effect  that  the  saving  clause  in  sectioo 
4  of  act  of  June  4,  1920,  41  Stat,  761,  applies  only  during  the  period  an 
enlisted  man  holds  the  grade  he  held  on  June  4,  1920,  and  continues  to 
serve  under  the  enlistment  in  which  serving  on  that  date,  will  be  given 
effect  from  September  1,  1921,  and  will  not  operate  to  disturb  prior  pay- 
ments correctly  computed  and  in  accordance  with  preceding  decisions. 

Comptroller  General  McCarl  to  the  Secretary  of  War»  September  24, 1921: 

I  have  your  letter  of  August  25, 1921,  as  follows : 

In  your  decision  of  August  8,  1921,  with  reference  to  the  pay  of  an  enlisted 
man  who  on  June  4, 1920,  held  the  grade  of  cook,  horseshoer,  wagoner,  mechanic^ 
chauffeur,  saddler,  musician  first,  second  or  third  class  (grades  abolished  by 
O.  O.  36,  W.  D.,  1920) ,  and  who  was  regraded  as  private,  first  class,  or  private 
with  specialist  rating  July  1,  1920,  you  state  that — 

**  It  is  only  during  the  period  the  enlisted  man  holds  the  grade  he  held  on 
June  4,  1920,  and  continues  to  serve  under  the  enlistment  In  which  he  served 
on  June  4, 1920,  that  the  saving  clause  is  applicable  to  his  case.*' 

Under  decision  of  the  Comptroller  of  the  Treasury  of  October  9,  1920,  2T 
Comp.  Dec.,  335,  842,  approving  examples  given  In  paragraph  5,  G.  O.  44,  W.  D.» 
1920,  and  under  unpubUshed  decisions  dated  February  15  and  May  10,  1921,  an 
enlisted  man  who  on  June  4,  1920,  held  a  grade  above  mentioned  which  was 
abolished  by  G.  O.  36,  W.  D.,  1920,  and  who  was  regraded  as  private,  first  class» 
or  private  with  specialist  rating  July  1,  1920,  was  considered  entitled  to  the 
benefits  of  the  saving  clause  in  section  4b,  act  of  June  4,  1920,  so  long  as  he 
held  the  grade  to  which  regraded  on  July  1,  1920,  and  continued  to  serve  under 
the  enlistment  in  which  he  served  on  June  4,  1920,  and  payments  have  been 
and  are  being  made  on  that  basis  at  the  present  time. 

Although  it  is  not  specifically  so  stated  therein,  the  statement  above  quoted 
from  your  decision  of  August  8,  1921,  would  appear  to  overturn  the  basis  of 
payment  established  by  the  former  decisions  of  the  Comptroller  of  the  Treasury 
Involving  the  application  of  the  saving  clause  to  the  grades  abolished  by  G.  O. 
80,  W.  D.  1920,  and  to  hold  that  there  was  a  change  in  grade  in  such  cases 
which  would  bring  the  enlisted  men  who  formerly  held  the  abolished  grade 
under  the  rates  of  pay  established  by  the  act  of  June  4,  1920.  The  enlisted 
men  whose  grades  were  abolished  by  G.  O.  36.  W.  D.,  1920,  have  not,  subsequent 
to  July  1,  3920,  held  the  grades  which  they  held  on  June  4,  1920. 
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If  It  is  fbe  Intention  of  ttie  General  Accounting  Office  to  oyertnm  the  basis 
of  payment  authorized  by  the  former  decisions  of  the  Comptroller  of  the 
Treasury,  it  is  believed  that  an  effective  date  should  be  g^iven  for  such  change 
which  will  permit  the  new  rates  of  pay  to  become  operative  on  the  first  day 
of  a  future  month,  and  thus  avoid  a  readjustment  of  the  pay  accounts  of  the 
enlisted  men  concerned  covering  the  period  for  which  pay  rolls  have  already 
beeo  prepared  or  payments  made.  This  is  especially  decttrable  in  view  ai 
the  final  payments  which  are  now  being  made  to  enlisted  men  discharged  on 
account  of  reduction  of  the  Army. 

Therefore,  if  the  decision  of  August  8,  1921,  is  hitended  to  have  the  effect 
above  indicated,  I  have  to  request  that  you  so  advise  me  and  that  the  provisions 
therefor  with  respect  to  the  departure  from  the  rulings  of  the  CJomptroUer  of 
the  Treasury  be  made  effective  from  September  1, 1921,  in  order  that  an  oppor- 
tunity may  be  had  to  issue  instructions  and  promulgate  regulations  which  will 
not  have  a  retroactive  bearing  upon  the  pay  o* enlisted  men. 

I  do  not  understand  that  you  are  questioning  the  correctness  of  the 
decision  of  August  8,  1921,  but  rather  requesting  that  it  be  made 
effective  from  September  1,  1921,  in  order  that  an  opportunity  may 
be  had  to  issue  instructions  and  promulgate  regulations  which  will 
not  have  a  retroactive  bearing  upon  the  pay  of  enlisted  men. 

Inasmuch  as  whatever  confusion  about  these  payments  exists 
arises  under  an  interpretation  placed  by  the  War  Department  on 
prior  decisions  of  the  Comptroller  of  the  Treasury,  under  which  it 
was  believed  the  holding  to  be  that,  notwithstanding  the  abolishment 
of  certain  grades,  the  enlisted  men  could  be  considered  as  still  holding 
substitute  or  assimilated  grades  and  thus  brought  within  the  saving 
clause  of  the  act  of  June  4, 1920. 

In  view  of  what  is  thus  stated,  I  think  the  decision  of  August  8, 
1921,  may  properly  be  made  effective  from  and  after  September  1, 
1921,  which  will  preserve  to  the  enlisted  men  the  pay  which  they 
have  received  prior  to  that  date. 

The  decision  of  August  8,  1921,  will  not  operate  to  disturb  pay- 
ments made  by  disbursing  officers  up  to  and  including  August  31, 
1921,  if  such  payments  were  correctly  computed  and  are  in  accord 
with  what  was  believed  to  be  decisions  in  force  at  the  time  of  pay- 
ment and  prior  to  August  8, 1921. 

RETISED  PAY— ENLISTED  MEN  OF  THE  MARINE  CORPS  COMMIS- 
SIONED DURING  WAR, 

Retired  enlisted  men  of  the  Marine  Corps  who  are  entitled  to  the  retired  pay 
and  allowances  of  warrant  officers  on  the  retired  list  by  reason  of  service 
as  commissioned  officers  during  the  World  War,  under  the  act  of  June  4, 
ld20,  41  Stat,  786,  retain  their  status  as  retired  enlisted  men  and  with  such 
status  the  right  to  receive  in  addition  to  the  retired  pay  and  allowances  of 
a  warrant  officer  the  full  amount  of  75  cents  per  month  for  each  good-con- 
duct medal,  pin,  or  bar  they  may  hold. 

Gomptroner  Creneral  McCarl  to  Lieut.  S.  F.  Birthright,  United  States  Marine 
Corps,  September  24,  1921: 

By  reference  of  the  Judge  Advocate  General,  Navy  Department, 

I  received  on  September  13,  1921,  your  letter  of  August  19,  1921, 

requesting  decision  whether  Quartermaster  Sergt.  William  Henry 

Brooke,  United  States  Marine  Corps,  retired,  is  entitled  to  pay  for 

7920*— 22— Voi  1 12 


160  DECISIONS  OF  THE   COMPTEOLLER  GENERAL, 

one  good-conduct  medal  and  one  bar  in  addition  to  the  rate  of  pay 
established  by  decision  of  the  Comptroller  of  the  Treasury  in  27 
Comp.  Dec,  1010. 

The  Comptroller  of  the  Treasury  in  said  decision  construed  the 
words  "shall  receive  the  retired  pay  and  allowances  of  warrant 
officers  on  the  retired  list,"  as  used  in  the  act  of  .June  4,  1920,  41 
Stat.,  786,  as  authorizing  three- fourths  the  base  pay  plus  40  per  cent 
longevity  increase,  of  a  warrant  officer  of  the  Army. 

The  retired  pay  and  allowances  of  a  warrant  officer  of  the  Army 
are  determined  by  the  act  (^  June  4,  1920,  41  Stat.,  761,  as  follows : 

♦  •  ♦  Warrant  officers  other  than  those  of  the  Army  Mine  Planter  Serv- 
ice, ♦  ♦  •  shaU  be  entitled  to  •  ♦  •  retirement  under  the  same  con- 
ditions as  commissioned  officers; 

Commissioned  officers  of  the  Army  are  retired  upon  a  percentage 
of  the  "  pay  of  the  rank  "  plus  accrued  longevity.  See  section  1274, 
Revised  Statutes,  and  the  act  of  March  2, 1903,  32  Stat.,  932. 

In  14  Comp.  Dec,  176,  it  was  held,  quoting  from  the  syllabus: 

Retired  enlisted  men  of  the  Marine  Corps,  •  ♦  •  are  entitled  to  receive 
the  full  amount  of  75  cents  per  month  for  each  good-conduct  medal,  pin,  or 
bar  they  may  hold,    ♦    •    ♦, 

In  arriving  at  this  decision  the  Comptroller  of  the  Treasury  re- 
ferred to  9  Comp.  Dec.  164,  in  reference  to  which  he  states  : 

This  decision  was  based  on  the  ground  that  the  said  additional  pay  was 
permanent  pay,  but  no  part  of  the  pay  of  the  rank  or  rating  of  an  enlisted 
man,  and  therefore  should  not  be  included  in  computing  75  per  centum  of 
the  pay  of  his  rank  or  rating  under  section  17  of  the  act  of  March  3,  1899» 
80  Stat.,  1008,  providing  that  when  an  enliste<l  man  of  the  Navy  is  retired  he 
shall  thereafter  receive  seventy-five  per  centum  of  the  pay  and  allowances 
of  the  rank  or  rating  upon  which  he  was  retired. 

Quartermaster  Sergt.  Brooke  has  not  lost  his  status  as  a  retired 
enlisted  man  by  reason  of  the  receipt  of  pay  based  on  that  of  a  war- 
rant officer  of  the  Army,  and  I  am  of  the  opinion  that  the  holding 
of  the  Comptroller  of  the  Treasury  in  14  Comp.  Dec,  176,  has  equal 
application  to  this  case. 

You  are  accordingly  advised  that  the  rate  of  pay  authorized  in 
27  Comp.  Dec,  1010,  should  be  further  increased  by  $1.65  per  month. 


SETTLEMENT  OF  CLAIMS  OF  COMMON  CARRIERS  DURING  FED- 
ERAL CONTROL. 

A  daim  for  switching  or  shifting  services  rendered  the  War  Department  during 
the  period  of  Federal  control  of  railroads  is  of  the  class  embraced  within 
the  settlement  between  the  United  States  Railroad  Administration  and  the 
War  Department  made  August  4,  1920,  by  the  Auditor  for  the  War  De- 
partment, and  revised  by  the  Comptroller  of  the  Treasury  August  12,  1990. 
and  no  additional  payment  may  be  authorized. 

Decision  by  Comptroller  General  McCarl,  September  24,  1921: 

The  Director  General,  United  States  Bailroad  Administration, 
applied  September  2, 1921,  for  a  revision  of  the  action  of  the  Audi- 
tor for  the  War  Department  in  disallowing  by  settlement  No.  753913, 
dated  January  29, 1921,  a  claim  of  the  West  Jersey  &  Seashore  Bail- 
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road  for  $10,084.15  on  account  of  switching  or  shifting  services  at 
the  Delaware  ordnance  depot,  Coopers  Point  shop,  Pedricktown, 
N.  J.,  during  the  period  from  September  20,  1918,  to  December  31, 
1918,  while  said  railroad  was  under  Federal  control.  Tlie  charge 
for  this  service  is  based  on  the  wages  of  engine  and  train  crews, 
rental  of  locomotives,  and  incidental  expenses  such  as  for  fuel,  water, 
oil,  etc. 

The  War  Department  Claims  Board  assumed  that  this  claim  came 
within  the  provisions  of  the  Dent  Act  of  March  2,  1919,  40  Stat., 
1272,  and  by  authority  of  the  Secretary  of  War  made  an  award 
thereon  in  the  full  amount  claimed  and  said  award  was  made  the 
basis  of  the  claim  filed  in  the  office  of  the  Auditor  for  the  War  De- 
partment. 

The  auditor  disallowed  the  claim  upon  the  ground  that  it  was 
embraced  within  the  settlement  made  by  him  August  4,  1920,  and 
affirmed  by  the  Comptroller  of  the  Treasury  August  12, 1920. 

From  the  character  of  the  service  on  account  of  which  this  claim 
was  made  I  think  there  can  be  no  doubt  that  said  claim  is  of  the 
class  embraced  within  the  August,  1920,  settlement.  Therefore, 
regardless  of  whether  this  particular  claim  was  in  fact  considered  in 
connection  with  that  settlement,  the  legal  effect  of  said  settlement  is 
to  extinguish  all  such  claims,  and  no  allowance  thereon  can  now  be 
made.  In  this  connection  see  decision  dated  September  1,  1921,  in 
the  case  of  the  Pennsylvania  Railroad  Co.,  1  Comp.  Gen.,  101. 

Upon  a  revision  of  the  matter  no  differences  are  found  and  the 
settlement  is  sustained. 


COMMUTATION  QF  QUARTERS,  HEAT  AND  LIGHT— ARMY  OFFICERS. 

Where  public  quarters  are  occupied  by  the  wife  of  an  Army  officer  in  a  visitor's 
or  hostess  house  located  in  an  Army  camp,  which  is  owned  or  controlled 
by  the  Government,  the  officer  is  not  entitled  to  commutation  of  quarters, 
heat,  and  li^ht  on  account  of  maintaining  dependents,  under  provisions  of 
act  of  April  16,  1918,  40  Stat.,  530. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  September  26,  1921: 

I  have  your  letter  of  September  16,  1921,  as  follows: 

I  have  the  honor  to  transmit  herewith  the  file  of  papers  relating  to  the  claim 
of  Lieutenant  G.  Ross  Rede,  11th  F.  A.,  for  commutation  of  quarters,  heat,  and 
light  on  account  of  maintaining  an  abode  for  his  wife  under  the  following 
eonditions : 

At  Camp  Grant,  Illinois,  a  certain  building  known  as  the  Hostess  House  is 
owned  and  operated  by  the  Government.  Its  management  is  in  the  hands  of  a 
hostess  appointed  by  the  War  Department  and  the  details  are  under  her  super- 
vision. This  hostess  house  is  furnished  heat  and  light  at  Government  expense 
and  is  operated  as  a  hotel  for  the  accommodation  of  any  female  transient  who 
pays  the  stipulated  rate  of  $1.00  per  day.  The  receipts  from  this  activity  are 
used  and  accounted  for  in  the  educational  and  recreational  work. 

Lieutenant  G.  Ross  Rede,  on  duty  at  Oamp  Grant,  secured  a  room  for  his 
wife  at  this  hostess  house  from  May  7,  1920,  to  May  81,  1920,  and  paid  the 
legnlar  rate  therefor,  no  quarters  having  been  assigned  to  him  for  his  wife. 
He  now  makes  claim  for  commutation  of  quarters,  heat,  and  light  during  said 
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period  on  account  of  thus  having  maintained  an  abode  for  his  wife.  A  dcclsion^ 
la  requested  whether  under  these  conditions  the  commutation  claimed  may  le- 
gally be  paid. 

The  officer's  voucher  is  stated  for  commutation  of  quarters,  heat^ 
and  light  for  his  dependent  (wife),  May  7  to  31,  1920,  under  the 
act  of  April  16, 1918,  40  Stat.,  530,  and  the  certificate  attached  to  the 
voucher  is  in  part  as  follows : 

I  certify  that  I  have  been  on  field  duty  and  on  active  duty  within  the  terri- 
torial jurisdiction  of  the  United  States  during  the  period  for  which  this  account 
is  stated;  that  neither  I,  my  wife,  child,  or  dependent  parent  have  occupied 
public  quarters  or  been  furnished  heat  and  light  by  the  United  States  during 
the  period  for  which  commutation  is  charged,  except  that  I  have  been  furnished 
with  room  at  Camp  Grant  which  is  my  place  of  duty,  occupied  qtrs.  #924-N,. 
May  1  to  6,  incl.,  and  no  application  has  been  made  for  public  quarters  for  my 
dependents,  as,  under  instructions  of  the  War  Department,  there  are  no  public 
quarters  available  for  them. 

The  interpolation  in  the  printed  certificate  of  the  phrase  "occu- 
pied qtrs.  #924-N  May  1  to  6,  incl.,''  raises  a  question  as  to  why^ 
if  quarters  were  available  for  occupancy  by  himself  and  wife  for  six 
days  in  May,  he  did  not  continue  to  occupy  them  during  the  entire 
month.  If  he  vacated  Government  quarters  voluntarily  and  secured 
quarters  for  his  wife  at  the  hostess  house,  quarters  were  available 
notwithstanding  the  orders  issued  by  the  War  Department  in  19 1& 
that  no  quarters  were  available ;  and  if  the  certificate  is  contrary  to 
the  actual  facts  as  they  existed  at  Camp  Grant  in  May,  1920,  no 
commutation  would  be  authorized  for  this  reason.  21  Comp.  Dec.^ 
496,  20  id.,  87. 

The  status  of  hostess  houses  is  not  clearly  defined  in  the  corre- 
spondence accompanying  your  submission.  By  the  act  of  May  31, 
1902, 32  Stat.,  282,  authority  was  given  the  Secretary  of  War  to  grant 
permission  by  revocable  license  to  the  international  committee  of 
the  Young  Men's  Christian  Association  of  North  America  to  erect 
and  maintain  on  military  reservations  such  buildings  as  their  work 
for  the  promotion  of  the  social,  physical,  intellectual,  and  moral 
welfare  of  the  garrisons  may  require,  and  under  the  act  of  July  28, 
1892,  27  Stat,  321,  the  Secretary  of  War  was  authorized  to  grant 
revocable  leases  for  a  period  not  exceeding  five  years  for  public 
property  under  his  control  as  may  not  for  the  time  be  required  for 
public  use.  The  act  of  March  23,  1910,  36  Stat.,  252,  appropriated 
funds  for  the  furnishing  of  heat  and  light  for  the  buildings  erected 
at  private  cost  in  the  operation  of  the  act  of  May  31,  1902.  The 
act  of  March  28,  1918,  40  Stat,  475,  appropriated  funds  for  heating 
and  lighting,  in  addition  to  the  Y.  M.  C.  A.  buildings  theretofore 
appropriated  for,  for  "buildings  for  similar  purposes  on  military 
reservations  authorized  by  War  Department  regulation."  For  some 
years  (see  40  Stat.,  56)  the  annual  appropriation  act  for  the  Army, 
under  the  heading  "Military  post  exchanges"  has  carried  funds — 

For  contiDuinp  the  construction,  equipment,  and  maintenance  of  suitable 
buildings  at  military  posts  and  stations  for  the  conduct  of  the  post  exchange* 
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school,  library,  reading*  lunch,  amusement  rooms,  and  gymnasium,  including 
repairs  to  buildings  erected  at  private  cost,  in  the  operation  of  the  act  ap- 
proved May  thirty-first,  nineteen  hundred  and  two,  •  ♦  •  to  be  expended 
In  the  discretion  and  under  the  direction  of  the  Secretary  of  War,    ♦    ♦    ♦. 

The  current  appropriations,  act  of  June  30,  1921,  42  Stat.,  77  and 
83,  are  as  follows : 

Regular  supplies:  ♦  •  ♦  for  furnishing  heat  and  light  •  ♦  •  for 
•  •  •  the  buildings  erected  at  private  cost,  in  the  operation  of  the  act  ap- 
proved May  31,  1902,  and  buildings  for  a  similar  purpose  on  military  reserva- 
tions authorized  by  War  Department  Regulations;     *     ♦     ♦. 

Military  Post  Exchanges:  For  continuing  the  construction,  equipment,  and 
maintenance  of  suitable  buildings  at  military  posts  and  stations  for  the  con- 
duct of  the  post  exchange,  school,  library,  reading,  lunch,  amusement  rooms, 
for  the  conduct  and  maintenance  of  hostess  houses,  chapels,  and  gymnasium, 
including  repairs  to  buildings  erected  at  private  cost,  in  the  operation  of  the 
act  approved  May  31,  1902,  for  the  rental  of  films,  purchase  of  slides,  supplies 
for  and  making  repairs  to  moving-picture  outfits  and  for  similar  and  other 
recreational  purposes  at  training  and  mobil:?:ition  camps  now  established,  or 
^rhich  may  be  hereafter  established,  $150,000. 

The  item  "  for  the  conduct  and  maintenance  of  hostess  houses  "  is 
a  new  provision  effective  on  and  after  July  1, 1921,  no  appropriation 
apparently  being  specifically  made  for  that  purpose  during  the 
period  covered  by  this  voucher,  i.  e.,  the  fiscal  year  1920. 

By  War  Department  circulars  Nos.  483  of  1919,  and  16  and  225 
of  1920,  provision  was  made  for  taking  over  the  hostess  houses  pre- 
sumably theretofore  conducted  by  the  Y.  M.  C.  A.,  the  Y.  W.  C.  A., 
or  other  similar  organization ;  and  by  War  Department  circular  No. 
541  of  1919  and  Changes  No.  6,  Special  Regulations  59,  an  "educa- 
tion and  recreation  fund"  was  authorized,  corresponding  in  every 
particular  to  the  regimental  or  company  fund. 

Presumably  the  buildings  theretofore  erected  from  private  funds 
were  either  turned  over  to  the  War  Department  or  were  abandoned 
by  the  organizations  erecting  them  or  for  which  they  were  erected. 
They  are  therefore  buildings  either  owned  or  controlled  by  the  Gov- 
ernment, repaired,  heated,  and  lighted,  and  in  part  at  least  operated 
from  appropriations  of  public  funds.  Circular  No.  16  of  1920  pro- 
vides that  the  charge,  if  any,  for  the  renting  of  rooms  to  transient 
visiting  relatives  of  officers  and  enlisted  men  in  the  visitor's  house  or 
hostess  house  "  will  in  all  cases  be  nominal." 

It  is,  I  think,  well  settled  that  commutation  of  quarters  is  not  pay- 
able to  an  officer  when  public  quarters  are  available  for  renting  to 
tim  by  the  Government,  23  Comp.  Dec.,  181,  and  title  to  the  build- 
ing controlled  by  the  Government  and  occupied  by  him  need  not  be  in 
the  Government,  17  Comp.  Dec,  268.  This  rule  has  its  limitations, 
8ee  the  following  at  23  Comp.  Dec,  183. 

It  may  be  that  in  the  case  of  Maj.  Clayton,  especially,  he  is  Justly  entitled 
to  commutation  for  a  part  of  the  time  for  which  same  is  disallowed,  namely, 
the  period  he  occupied  quarters  in  the  Tivoli  Hotel,    •    ♦    ♦. 

The  Tivoli  Hotel  is  owned  and  operated  by  the  Government  as  an 
adjunct  of  the  Panama  Canal  for  the  accommodation  of  transients; 
and  officers  of  the  Army  and  Navy  are  accorded  a  reduced  rate ;  but 


164  DECISIONS  OF  THE  COMPTROLX.ER  GENERAL. 

the  charges  in  any  event  are  not  "  nominal  ^  as  the  basis  of  opera- 
tion is  profit,  although  in  its  inception  the  purpose  was  primarily  to 
provide  suitable  accommodations  for  transients,  both  official  and  non- 
official. 

That  exception  can  have  no  place  in  a  situation  such  as  this  where 
an  officer  collects  from  the  Government  $35.34  as  commutation  of 
quarters,  heat,  and  light,  and  pays  to  the  Government  $25  for  adequate 
accommodations  during  the  same  period.  The  provisions  for  com- 
mutation of  quarters  is  in  lieu  of  public  quarters,  and  there  is  no 
authority  for  the  payment  thereof  when  public  quarters  are  avail- 
able, whether  in  the  administrative  view  for  assignment  or  for 
rental. 

As  public  quarters  were  available  in  this  case  in  the  hostess  house, 
payment  of  commutation  of  quarters  during  the  period  the  dependent 
occupied  quarters  there  is  not  authorized. 


SETTLEMENT  OF  CLAIMS  OF  COMMON  CARRIERS  DURING  FEP- 

ERAL  CONTROL. 

A  claim  for  services  rendered  the  War  Departiuent  in  maintaining  tracks  of  a 
railroad  on  a  (Jovemment  reservation  during  period  of  Federal  control  is 
one  incident  to  or  arising  out  of  transportation  services  over  the  tracks  and 
was  therefore  embraced  within  the  settlement  by  the  Auditor  for  the  War 
Department  between  the  United  States  Railroad  Administration  and  the 
War  Department  August  4, 1920,  revised  by  the  Comptroller  of  the  Treasury 
August  12,  1920,  and  no  additional  payment  is  authorized. 

Decision  by  Comptroller  Greneral  McCarl,  September  26,  1921: 

The  Director  General  of  Railroads  applied  September  2,  1921,  for 
a  revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
disallowing  by  settlement  No.  55160  dated  February  5,  1921,  the 
claim  of  the  Union  Pacific  Railroad  Co.  for  $12,785.81  on  account  of 
maintenance  of  certain  tracks  on  the  Government  reservation  at  Camp 
Funston  and  Pawnee  Flats,  Kans.,  for  the  period  from  January  1, 
1918,  to  June  1,  1919,  while  said  railroad  was  under  Federal  control. 

The  War  Department  Claims  Board  assumed  that  this  claim  came 
within  the  provisions  of  the  act  of  March  2, 1919,  40  Stat.,  1272,  and, 
by  authority  of  the  Secretary  of  War,  made  an  award  thereon  in  the 
fuU  amount  claimed.  Said  award  was  made  the  basis  of  the  claim 
filed  in  the  office  of  the  Auditor  for  the  War  Department. 

The  auditor  disallowed  the  claim  upon  the  ground  that  it  was  em*- 
braced  within  the  settlement  made  by  him  August  4,  1920,  and  af- 
firmed by  the  Comptroller  of  the  Treasury  August  12, 1920. 

It  appears  that  of  the  amount  claimed,  $6,624.16,  is  for  maintenance 
of  tracks  on  the  company's  right  of  way  in  the  reservation  and  that 
$6,161.65  is  for  maintenance  of  tracks  in  the  reservation  off  of  the 
right  of  way.  It  also  appears  that  the  tracks  involved  were  con- 
structed during  the  period  from  June  1, 1917,  to  December  31,  1917, 
for  the  purpose  of  expediting  and  facilitating  the  moving  of  ship- 
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Enents  to  and  from  the  reservation  over  the  Union  Pacific  lines  and 
that  the  expense  of  maintenance  was  incident  to  and  resulted  from 
the  use  of  said  tracks  by  the  Union  Pacific  Railroad  Co. 

Whether  the  company  or  the  United  States  Railroad  Administra- 
tion received  any  compensation  from  the  War  Department  for  the 
transportation  service  rendered  over  these  tracks  does  not  appear. 
If  compensation  was  paid  for  such  service  it  must  be  held  that  said 
payment  covered  the  cost  of  track  maintenance  because  such  costs 
are  always  for  consideration  in  fixing  transportation  charges.  If 
DO  compensation  was  paid  for  the  transportation  service  rendered 
over  these  tracks,  then  the  theory  upon  which  the  cost  of  track  main- 
tenance would  be  a  charge  against  the  War  Department  is  that  such 
cost  was  incident  to  and  resulted  from  the  transportation  service  ren- 
dered by  the  railroad  or  the  United  States  Railroad  Administration 
to  the  War  Department.  But  in  that  case,  or  in  any  other  view  that 
may  be  taken  of  the  matter,  the  claim  is  clearly  a  claim  for  mainte- 
nance incident  to  or  arising  out  of  transportation  services.  In  this 
respect  this  claim  differs  from  the  claims  for  the  cost  of  construction 
of  tracks  which  were  considered  and  allowed  by  the  Comptroller  of 
the  Treasury  May  23,  1921,  and  June  11,  1921.  I  think  there  is  no 
room  for  reasonable  doubt  that  this  claim  belongs  to  the  class  of 
claims  covered  by  the  August,  1920,  settlement  and  therefore  must 
be  regarded  as  having  been  embraced  within  said  settlement  even 
though  it  may  not  in  fact  have  been  considered  in  connection  there- 
with. See  decision  of  September  1, 1921,  in  the  case  of  the  Pennsyl- 
vania Railroad  Co.,  1  Comp.  Gen.,  101,  and  decision  of  September 
24,  1921,  1  Comp.  Gen.,  160,  in  the  case  of  West  Jersey  &  Seashore 
Railroad. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the  set- 
tlement is  sustained. 


PAYMENT  FOR  SERVICES  OF  RETIRED  EMPLOYEES  OF  THE  POSTAL 

SERVICE. 

Payment  for  Bervices  of  employees  of  the  Postal  Service  rendered  subsequent  to 
retirement  and  prior  to  July  21,  1921,  under  provisions  of  the  act  of  that 
date,  42  Stat,  145,  does  not  deprive  the  employees  of  any  annuity  or  pension 
to  which  they  may  otiierwise  be  entitled  under  the  provisions  of  the  retire- 
ment act. 

Comptroller  General  McCarl  to  the  Postmaster  General,  September  27,  1921: 

I  have  your  letter  of  September  14,  1921,  requesting  decision  as  to 

whether  a  retired  Postal  Service  employee,  under  section  8  of  the 

act  approved  July  21,  1921,  42  Stat.,  145,  in  addition  to  his  annuity 

undjer  the  act  of  May  22,  1920,  is  legally  entitled  to  payment  in  full 

for  such  services  as  may  have  been  performed  subsequent  to  his 

retirement  and  prior  to  July  21, 1921. 

The  act  of  July  21, 1921,  provides : 

Ssc.  8.  That  the  Postmaster  General  be,  and  he  is  hereby,  authorized  to  pay 
to  persons  who  have  been  retired  under  the  Act  of  Oonsress  entitled  "An  Act 
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for  the  retlreiDftnt  of  employees  in  the  classUQed  civil  service,  and  for  other 
purposes/*  approved  May  22,  1920,  and  who  have  since  their  retirement  been 
employed  in  the  Postal  Service,  the  sums  to  which  they  are  entitled  for  services 
heretofore  rendered. 

Under  and  subject  to  the  provisions  of  the  act  of  May  22,  1920, 
41  Stat.,  614,  title  to  the  annuity,  when  vested,  confers  a  right  in  the 
annuitant  to  receive  the  periodical  payments  provided  for  therein, 
the  annuity  being  a  fixed  amount  directed  to  be  paid  on  the  basis  of 
a  past  consideration  and  the  right  thereto  not  being  contingent  upon 
the  performance  of  further  service  after  retirement,  such  further 
service  not  being  contemplated  or  authorized.    27  Comp.  Dec,  624. 

The  eflfect,  therefore,  of  the  act  of  July  21,  1921,  is  to  authorize 
payment  for  services  performed  by  retired  Postal  Service  employees, 
subsequent  to  their  retirement*  and  prior  to  July  21,  1921,  undi- 
minished by  such  annuity  as  is  otherwise  properly  payable  under  the 
act  of  May  22,  1920. 

The  right  to  the  annuity  existed,  but  not  the  right  to  be  paid  for 
services  unless  the  employee  was  retained  by  certification,  in  which 
event  no  annuity  would  be  payable.  The  act  of  July  21,  1921,  spe- 
cifically refers  to  those  "who  have  been  retired,"  and  presumably 
were  not  retained  by  certification.  The  act  must  be  understood  as 
giving  the  right  to  be  paid  for  the  services,  and  no  intention  appears 
therefrom  to  deprive  of  annuity  if  that  was  otherwise  payable. 
The  Commissioner  of  Pensions  is  understood  to  have  stopped  tlie 
annuity  for  the  same  period  as  the  pay  would  be  authorized  to  be 
paid  by  the  act  of  July  21,  1921,  but  nothing  in  the  said  act  re* 
quires  this  to  be  done. 

You  are  authorized  thereby  "to  pay  to  persons  ♦  ♦  ♦  the 
sums  to  which  they  are  entitled  for  services  heretofore  rendered."  It 
i?  understood  that  payments  in  a  large  number  of  the  cases  were 
made  by  disbursing  ofiicers  of  the  Post  Office  Department  prior  to 
July  21,  1921,  and  that  the  amounts  of  such  payments  were  either 
collected  from  the  payees  by  such  disbursing  officers  or  were  deducted 
from  amounts  of  annuity  payments  otherwise  due.  In  such  cases  the 
claims  arising  because  of  said  enactment  should  be  submitted  to  the 
Post  Office  Department  Division  of  this  office  for  direct  settlement. 


CONTRACTS— ADDITIONAL  PAYMENTS  DUE  TO  CHANGES  BY  THB 

GOVERNMENT, 

Under  a  contract  providing  for  changes  by  the  Government  during  the  progress 
of  the  work  and  authorizing  an  increase  in  the  payment  if  the  changes 
increase  the  cost  of  the  work,  based  on  the  actual  cost  to  the  con  tractor » 
only  the  direct  cost  of  the  work  involved  in  the  changes  may  be  included 
in  determining  the  additional  payment,  and  not  merely  consequential  losses 
to  the  contractor,  such  as  might  arise  from  adverse  weather  conditions  or 
idleness  of  employees  working  in  connection  with  the  performance  of  the 
work  as  changed. 
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DedsioB  by  ComptroUer  Crcneral  McCarl,  September  27,  1921; 

The  Newport  Contracting  &  Engineering  Co.  applied  June  21, 
1921,  for  revision  of  the  action  of  the  Auditor  for  the  Navy  De- 
partment in  disallowing  by  settlement  dated  March  25,  1921,  case 

No.  155904,  its  claim  for  $9,398.23  under  Navy  Department  Yards 
and  Docks  contract  No.  3952,  dated  June  28,  1919. 

This  contract  provided  for  the  construction  of  certain  buildings  at 

the  naval  mine  depot,  Yorktown,  Va.,  at  locations  therein  definitely 

fixed,  and  contained  the  following  provision : 

17.  Changes. — ^The  Government  reserves  the  right  to  make  such  changes  in 
the  contract,  plans,  and  specifications  as  may  be  deemed  necessary  or  advisable, 
and  the  contractor  agrees  to  proceed  with  such  changes  as  directed  in  writing 
by  the  Chief  of  the  Bureau  of  Yards  and  Docks.  The  cost  of  said  changes 
Shan  be  estimated  by  the  officer  in  charge,  and  if  less  than  $500,  shall  be 
ascertained  by  him.  If  the  cost  of  said  changes  is  $500  or  more,  as  estimated 
by  the  officer  in  charge,  the  same  shall  be  ascertained  by  a  board  of  not  less 
than  three  officers  or  other  representatives  of  the  Government.  The  cost  of 
the  changes  as  ascertained  above,  when  approved  by  the  Chief  of  the  Bureau 
of  Yards  and  Docks,  shaU  be  added  to  or  deducted  from  the  contract  price,  and 
the  contractor  agrees  and  consents  that  the  contract  price  thus  increased  or 
decreased  shall  be  accepted  in  full  satisfaction  for  all  work  done  under  the  con- 
tract: Provided,  That  the  increased  cost  shall  be  the  estimated  actual  cost  to 
the  contractor  at  the  time  of  such  estimate  and  that  the  decreased  cost  shall  be 
the  actual  or  market  value  at  the  time  the  contract  was  made,  both  plus  a  profit 
of  10  per  cent 

During  the  progress  of  the  work  a  change  was  made  in  the  location 
of  some  of  the  buildings,  and  in  accordance  with  the  provision  just 
quoted  a  board  was  appointed  to  ascertain  the  cost  of  this  change  in 
the  contract.  In  its  determination  of  this  cost  the  board  included 
certain  items  on  account  of  ^'  loss  to  contractor  on  account  of  steady- 
time  men  and  stable  expenses  due  to  delay,"  '*'  extra  cost  of  delayed 
construction  in  winter  months,"  and  '^  extra  cost  due  to  disorganiza- 
tion on  accoimt  of  stoppage  of  work,"  of  which  the  Chief  of  the 
Bureau  of  Yards  and  Docks  withheld  his  approval.  The  cost  so  ascer- 
tained, with  the  exception  of  these  items,  was  duly  paid,  the  right  be- 
ing reserved  to  the  contractor  to  file  this  claim  with  the  auditor  on 
account  of  the  said  items. 

In  providing  for  changes  in  the  contract,  the  Government  agreed 
to  pay  the  cost  thereof.  This  must  be  held  to  mean,  however,  the 
direct  cost  of  the  work  itself  as  so  changed,  and  does  not  include  mere 
consequential  losses  to  the  contractor  such  as  might  arise  from  ad- 
verse weather  conditions  or  idleness  of  employees  occurring  in  con- 
nection with  the  performance  of  the  work  as  so  changed.  The  several 
items  covered  by  this  claim  are  of  this  nature,  and  are  a  part  of  the 
contractor's  general  hazard  in  connection  with  the  performance  of 
the  contract  as  a  whole.  They  do  not  form  any  part  of  the  direct 
cost  of  the  change,  and  there  is  no  contractual  obligation  upon  the 
Government  to  pay  therefor. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment is  sustained. 
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ADJUSTMENT  OF  CONTRACTS  FOR  RIVER  AND  HARBOR  IMPROVB- 

MENTS. 

The  relief  which  the  Secretary  of  War  Is  authorized  to  grant  under  section  8  of 
the  act  of  July  18,  1918,  40  Stat,  912,  providing  for  modification  and  read- 
justment of  contracts  for  river  and  harbor  Improvements  to  cover  Increased 
costs  due  to  war  conditions,  Is  not  limited  to  the  allowance  of  the  amount  of 
Increased  cost  of  labor  and  materials,  but  may  Include  as  well  modification 
or  readjustment  of  any  terms  of  such  contracts,  subsistent  on  the  date  of 
such  modification  or  readjustment,  which  had  become  inequitable  as  the 
result  of  any  unforeseen  conditions  arising  out  of  the  war. 

The  provisions  of  the  act  of  July  18, 1918,  40  Stat.,  912,  authorizing  the  Secretary 
of  War  to  modify  and  readjust  contracts  for  river  and  harbor  Improvements 
due  to  war  conditions,  are  not  applicable  to  contracts  which  have  been  fully 
performed  or  terminated ;  hence  the  Secretary  of  War  may  not  modify  the 
terms  of  a  supplemental  contract  terminating  and  settling  an  original  con- 
tract for  river  and  harbor  work,  where  the  supplemental  contract  itself  con- 
stituted a  readjustment  under  the  same  act  by  his  predecessor  in  office. 

Decision  by  Comptroller  General  McCarl,  September  27»  1921: 

Bates  &  Rogers  Construction  Co.  applied  July  16,  1921,  for  a 
revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
disallowing,  by  settlement  No.  636913  dated  June  11, 1921,  its  claim 
for  $48,867.60  on  account  of  increased  cost  of  the  work  covered  by 
its  contract  dated  February  9, 1916,  for  the  construction  of  Lock  and 
Dam  No.  33,  Ohio  River. 

The  claim  is  based  on  a  so-called  agreement  entered  into  May  2, 
1921,  between  the  claimant  and  Colonel  Earl  I.  Brown  and  approved 
June  8,  1921,  by  the  Chief  of  Engineers  and  the  Assistant  Secretary 
of  War  to  the  effect*  that  the  contract  of  February  9,  1916,  as  modi- 
fied by  a  supplemental  agreement  dated  March  13,  1920,  be  further 
modified  under  authority  of  section  8  of  the  rivers  and  harbors  appro- 
priation act  of  July  18,  1918,  40  Stat.,  912,  to  authorize  payment  of 
the  sum  of  $39,660.60  as  "  plant  charges  "  and  $9,307.10  as  "  capital 
charges,"  the  Secretary  of  War  having  previously  determined  that 
said  contract  had  become  inequitable  and  unjust  on  account  of  in- 
creased cost  of  material  and  labor  and  other  unforeseen  conditions 
arising  out  of  the  war  with  Germany.  The  agreement  also  contains 
a  clause  reading  as  follows : 

It  ia  hereby  further  determined  by  the  exercise  of  the  discretion  of  the  Sec- 
retary of  War  to  further  modify  and  readjust  the  terms  of  the  said  contract 
in  order  to  make  them  equitable  and  just  by  the  further  payment  of  the  above 
stated  amounts. 

The  auditor  disallowed  the  claim  upon  the  ground  that  the  Secre- 
tary of  War  hi  making  the  readjustments  contemplated  under  the 
provisions  of  section  8  of  the  act  of  July  18,  1918,  is  authorized  to 
consider  only  the  direct  costs  of  labor  and  material  entering  into  the 
work  and  that  no  allowance  can  be  made  on  account  of  such  indirect 
items  as  "  plant  charges  "  and  "  capital  charges." 

The  section  in  question  reads: 

That  if  the  Secretary  of  War  shall  determine  that  any  of  the  contracts  for 
work  of  river  and  harbor  improvements  entered  Into  but  not  completed  prior 
to  April  sixth,  nineteen  hundred  and  seventeen,  tlie  chite  of  the  entrance  of 
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Che  United  States  into  the  war  with  Germany,  have  become  inequitable  and 
unjust  on  account  of  increased  costs  of  materials  and  labor  and  ether  unfore- 
seen conditions  arising  out  of  the  war,  he  is  hereby  authorized,  In  his  discre- 
tion and  with  the  consent  of  the  contractors,  to  modify  and  readjust  the  terms 
of  said  contracts  in  such  manner  as  he  may  deem  equitable  and  just :  Provided, 
That  such  modifications  and  readjustments  shall  apply  only  to  work  under 
said  contracts  remaining  to  be  done  hereafter  and  shall  not  include  any  relief 
for  work  performed  heretofore  under  said  contract ;  and  any  such  sum  as  may 
be  necessary  to  provide  for  the  increased  cost  of  the  contracts  due  to  said  modi- 
fications and  readjustments,  not  exceeding  the  sum  of  $2,000,000,  is  hereby 
appropriated  out  of  any  money  in  the  Treasury  not  otherwise  appropriated: 
Provided  further,  That  as  a  condition  of  any  such  contract  being  so  modified, 
the  Secretary  of  War  shall  have  the  right,  at  the  end  of  any  fiscal  year,  until 
the  contract  is  completed,  to  make  such  further  modifications  as  in  his  judg- 
ment shall  be  advantageous  to  the  United  States  and  just  to  the  contractor. 

With  reference  to  the  provision  just  quoted  the  Judge  Advocate 
General  in  an  opinion  to  the  Secretary  of  War  dated  November  8, 
1^0,  said : 

The  act,  first  of  all,  gives  to  the  Secretary  of  War  authority  to  determine 
what  contracts  of  the  class  designated  have  become  inequitable  or  unjust  on 
account  of  *'  increased  costs  of  materials  and  labor  and  other  unforeseen  con- 
ditions arising  out  of  the  war."  Clearly,  it  is  within  his  discretion  to  so  deter- 
mine, and  his  authority  so  to  do  is  beyond  question.  Having  so  determined, 
the  Secretary  of  War  "is  hereby  authorized,  in  his  discretion  and  with  the 
consent  of  the  contractors,  to  modify  and  readjust  the  terms  of  said  contracts 
in  such  manner  as  he  may  deem  equitable  and  just."  The  only  express  limita- 
tion upon  his  authority  to  "modif^  and  readjust,"  other  than  that  it  must  be 
"in  such  manner  as  he  may  deem  equitable  and  Just,"  is  contained  in  the 
proviso  of  the  enactment,  which  states  "  that  such  modifications  and  readjust- 
ments shall  apply  only  to  work  under  said  contracts  remaining  to  be  done 
hereafter  and  shall  not  include  any  relief  work  performed  heretofore  under 
said  contracts."  Within  that  Umitation  he  may  modify  and  readjust  the  con- 
tract in  any  way  that  he  may  deem  equitable  and  Just,  in  order  to  relieve 
the  contractor  from  the  burdens  of  a  contract  that  has  become  Inequitable  and 
unjust  on  account  of  "Increased  costs  of  materials  and  labor  and  other  un- 
foreseen conditions  arising  out  of  the  war."  Manifestly,  if  materials  and 
labor  have  so  increased  In  cost  that  a  contract  entered  into  on  the  basis  of 
prewar  prices  has  become  inequitable  and  unjust  as  the  result  thereof,  one 
obvious  way  of  relieving  from  such  condition  is  to  provide  for  increased  com- 
pensation under  the  contract  to  mitigate  the  increased  cost  to  the  contractor 
of  these  commodities.  But  what  in  the  case  of  a  contract  inequitable  and 
unjust  on  account  of  "other  unforeseen  conditions  arising  out  of  the  war?" 
Certainly  the  use  of  these  words  and  the  legislative  history  of  the  enactment 
show  that  Congress  had  in  mind  other  inequities  and  injustices  than  those 
caused  alone  by  the  "  increased  costs  of  materials  and  labor." 

Labor  became  scarce  and  in  some  cases  was  unobtainable  In  sufilcient  quan- 
tities to  carry  on  work  as  rapidly  as  was  contemplated  when  contracts  were 
executed.  Transportation  had  been  so  monopolized  for  the  national  defense 
that  shipments  for  private  purposes  were  delayed.  Priority  orders  for  war 
supplies  had  taken  precedence  over  all  other  contracts,  so  that  deliveries  were 
long  delayed,  and  at  times  contracts  were  canceled  outright.  These  are  but 
some  of  the  "unforeseen  conditions  arising  out  of  the  war"  which  Congress 
may  have  had  in  mind  in  the  enactment  under  consideration.  Is  it  not  an 
equally  obvious  method  of  mitigating  the  hardship  imposed  by  such '  situations 
as  these  that  the  time  of  performance  might  be  extended?  This  oflice  so  con- 
elders,  and  can  read  into  the  enactment  no  provision  specifying  the  Items  of  In- 
creased cost  that  may  be  allowed,  or  any  stipulation  that  no  modification  or 
readjustment  can  be  made  by  the  Secretary  of  War  except  to  cover  increased 
costs  of  materials  and  labor,  or  that  this  enactment  does  not  authorize  the  ex- 
tension of  a  contract,  if  he  should  consider  that  such  extension  would  make  a 
contract  of  the  designated  class  equitable  and  just. 

This  office  is  therefore  of  the  opinion  that  the  enactment  in  question  gives  to 
you,  after  you  shall  have  determined  that  a  contract  within  the  designated  class 
has  become  inequitable  and  unjust  on  account  of  the  increased  costs  of  ma- 
terials and  labor  and  other  unforeseen  conditions  arising  out  of  the  war,  dls- 
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cretlon  to  decide  whether  the  contract  shall  be  modified  or  readjusted.  There* 
upon,  with  the  consent  of  the  contractors,  yon  may  modify  and  readjust  the 
terms  of  such  contract  in  such  manner  as  you  may  deem  equitable  and  jusU 
provided  such  modification  and  readjustment  shall  apply  only  to  work  under 
said  contracts  remaining  to  be  done  after  July  18,  1918,  and  in  such  modifica- 
tion and  readjustment  you  are  not  limited  to  allowing  increased  compensation 
to  cover  increased  costs  of  materials  and  labor,  but  may  modify  and  readjust 
the  contract  so  as  to  make  it,  in  your  opinion,  equitable  and  Just  in  other 
respects. 

In  construing  the  same  provision  the  Attorney  General,  in  opinion 
dated  March  29, 1921,  said : 

This  act,  in  my  opinion,  confers  upon  the  Secretary  of  War  the  power  to 
modify  and  readjust  any  of  the  terms  of  such  contracts  as  are  described,  with 
respect  to  the  work  remaining  to  be  done,  and  his  authority  in  this  respect  is 
not  limited  to  items  which  relate  to  labor  and  materials  only.  He  was  empow- 
ered to  relieve  such  a  contractor  as  is  described  from  any  of  the  terms  of  a 
contract  wtiich  had  become  inequitable  as  the  result  of  any  unforeseen  condi- 
tions arising  out  of  the  war.  However,  in  the  exercise  of  the  contractual 
powers  so  conferred  the  Secretary  of  War  is  limited  as  to  the  method  which 
he  shall  follow  by  the  provisions  of  section  3744,  Revised  Statutes,  and  other 
law^s  applicable  to  Government  contracts.  He  is  further  limited  as  to  the  time 
within  which  he  shall  exercise  his  contractual  powers,  for  upon  the  completion 
of  a  contract,  by  the  wording  of  the  statute  itself,  his  authority  to  modify  or 
readjust  any  of  its  terms  ceases. 

I  concur  in  the  views  expressed  by  the  Attorney  General  and  the 
Judge  Advocate  General  to  the  effect  that  the  relief  which  the  Secre- 
tary of  War  is  authorized  to  grant  under  the  provisions  of  section  ft 
of  the  act  of  July  18,  1918,  is  not  limited  to  the  allowance  of  the 
amount  of  the  increased  cost  of  labor  and  materials;  and  any  hold- 
ing to  the  contrary  by  the  former  Comptroller  of  the  Treasury  will 
not  be  followed  hereafter.  However,  the  authority  vested*  in  the 
Secretary  of  War  under  said  section  is  to  modify  and  readjust  the 
terms  of  subsistent  contracts,  not  to  make  equitable  and  just  settle* 
ments  under  contracts  that  have  been  fully  performed  or  terminated^ 
and  the  law  contemplated  that  the  authority  thus  given  to  the  Secre- 
tary  of  War  to  modify  and  readjust  the  terms  of  said  contracts  would 
be  exercised  promptly  or  at  least  within  a  reasonable  time  after  July 
18,  1918,  and  in  no  case  after  all  work  under  the  contract  had  been 
completed.  The  last  proviso  of  the  section  hereinbefore  quoted  would 
appear  to  indicate  conclusively  that  such  was  the  intent  and  purpose 
of  the  law.  That  the  Attorney  General  recognized  this  limitation 
as  to  the  time  within  which  the  Secretary  of  War  may  exercise  his 
authority  to  modify  or  readjust  the  terms  of  a  contract  is  evidenced 
by  the  last  sentence  of  the  paragraph  hereinbefore  quoted  from  the 
opinion  dated  March  29, 1921. 

A  modification  and  readjustment  was  made  in  this  case  under  the 
provisions  of  section  8  of  the  act  of  July  18, 1918,  by  a  supplemental 
agreement  dated  March  13,  1920.  Under  the  terms  of  said  modifica- 
tion and  readjustment  the  original  contract  was  terminated  and  the 
uncompleted  portion  of  the  work  contemplated  thereunder  was  taken 
over  for  completion  by  the  Government;  the  contractor  was  allowed 
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an  increase  of  60  per  cent  on  all  work  performed  prior  to  December 
31,  1919,  and  was  reimbursed  the  amounts  previously  deducted  on 
account  of  superintendence  and  inspection  after  April  19,  1919 ;  and 
provision  was  made  to  reimburse  the  contractor  for  expenses  incurred 
for  services,  material,  and  supplies  between  December  31,  1919,  and 
the  time  the  work  was  actually  taken  over  by  the  Government,  etc. 
This  constituted  a  just  and  equitable  readjustment  «s  determined  by 
the  then  Secretary  of  War  in  the  exercise  of  the  discretion  vested  in 
him  under  the  act.  It  is  true  that  the  release  executed  by  the  con- 
tractor at  that  time  excepted  from  its  operation  the  claims  for  the 
two  items  now  under  consideration,  but  that  can  not  operate  to  give 
the  present  Secretary  of  War  the  power  or  authority  to  modify  or 
readjust  a  contract  which  had  been  terminated  by  his  predecessor  in 
office  more  than  a  year  prior  to  the  attempted  modification  and  read- 
justment. It  must  be  held,  therefore,  that  the  Secretary  of  War  on 
May  2, 1921,  was  without  jurisdiction  to  make  any  adjustment  of  this 
claim  under  the  terms  of  section  8  of  the  act  of  July  18, 1918. 

Upon  a  revision  of  the  matter  no  differences  are  found  and  the 
settlement  is  sustained. 


PER  DIEM  IN  LIEU  OF  SUBSISTENCE, 

Under  travel  orders  of  a  department  authorizing  per  diem  allowance  for  frac- 
tional part  of  a  calendar  day,  absence  from  designated  post  of  duty  begins 
and  ends  for  practical  purposes  at  the  actual  time  of  departure  from,  or 
arrival  at,  a  railroad  station,  when  the  railroad  station  is  located  within 
the  limits  of  the  designated  post  of  duty. 

Dedsioii  by  Comptroller  General  McCarl,  September  28, 1921 : 

The  Chief,  Treasury  Department  Division,  submitted  September 
19,  1921,  the  following  memorandum  decision  for  approval,  disap- 
proval, or  modification : 

Re  per  diem  allowance  to  John  Elford  Soper,  surgeon  in  the  United  States 
Public  Health  Service.     (See  voucher  and  memo  attached  hereto.) 

By  the  papers  in  the  case  it  appears  that  Dr.  Soper  was  stationed  at  Minne- 
apolis, with  headquarters  in  the  Keith-Plaza  Building,  and  that  on  January  12, 
1921,  he  left  his  home  at  8-30  P.  M.  to  go  to  the  railroad  station  to  take  the 
9-10  P.  M.  train  for  Sioux  Falls,  S.  D.,  on  official  business.  He  claims  $2.00 
as  his  per  diem  allowance  for  3i  hours  on  that  date.  Is  such  per  diem  au- 
thorized? 

Section  13  act  of  August  1,  1914,  authorizes  a  per  diem  allowance  not  to 
exceed  $4.00  in  lieu  of  subsistence,  to  Government  officers  and  employees  when 
"away  from  their  designated  posts  of  duty"  on  official  business.  Under  this  act 
the  Secretary  of  the  Treasury  has  issued  Travel  Regulations  governing  per  diem 
allowances  and  the  regulation  pertaining  to  fractional  parts  of  a  day  is  aa 
follows : 

(15)  In  case  absence  from  an  official  station  involves  part  of  a  day  the  per 
diem  for  that  day  shall  be  as  follows : 

(a)  No  per  diem  will  be  allowed  when  such  absence  is  for  three  hours  or  less. 

(b)  A  per  diem  of  $2  will  be  allowed  when  such  absence  is  for  more  than 
three  hours  and  not  more  than  six  hours. 

(c)  A  per  diem  of  $8  will  be  allowed  when  such  absence  is  more  than  six 
hours  and  not  more  than  12  hours. 

(d)  A  per  diem  of  $4  will  be  allowed  when  the  absence  ia  for  more  than 
12  hours. 

(e)  The  calendar  day  will  be  the  unit 
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In  this  case  it  appears  from  the  papers  that  Dr.  Soper's  official  station  was 
in  the  city  of  Minneapolis.  Strictly  it  was  in  the  Eeith-Plaza  Building,  hut 
when  he  was  at  his  home  at  proper  hours  he  was  not  away  from  his  post  of 
duty.  It  can  not  be  maintained  that  his  post  of  duty  was  the  railroad  station, 
and  it  is  clear  that  his  official  journey  began  when  he  left  his  home  at  8-30 
P.  M.  to  go  to  the  station  to  take  the  9-10  P.  M.  train. 

He  was  allowed  his  car  fare  from  his  home  to  the  station  without  question* 
and  rightly  so.  He  was  in  a  travel  status  from  8.30  p.  m.  when  he  left  his 
home,  and  by  the  law  and  travel  regulations  of  the  Treasury  Department 
(supra)  he  would  be  entitled  to  an  allowance  of  $2.00  as  charged  in  the 
voucher. 

In  an  otherwise  proper  case  one  proceeding  from  his  home  to  the 
railroad  station  and  from  there  proceeding  on  a  tour  of  duty  neces- 
sitating absence  from  designated  post  of  duty  is  entitled  to  such  of 
his  expenses  as  are  allowed  by  law  or  regulations  made  pursuant 
thereto.  Being  in  a  travel  status  of  itself  does  not  establish  the  right 
to  subsistence  expenses  or  per  diem  in  lieu  thereof;  it  is  absence 
"engaged  in  field  work  or  traveling  on  official  business  *  *  * 
away  from  designated  posts  of  duty  "  which  is  controlling.  Act  of 
August  1,  1914,  38  Stat.,  680;  22  Comp.  Dec,  119;  23  U.,  313.  For 
all  practical  purposes,  as  affecting  the  matter  of  per  diem  allowance 
for  a  fractional  part  of  a  day,  or  otherwise,  absence  from  designaterl 
post  of  duty  begins  and  ends  at  the  actual  time  of  departure  from 
or  arrival  at  the  railroad  station,  when  such  railroad  station  is 
located  within  the  limits  of  the  designated  post  of  duty. 

The  time  of  departure  in  the  case  stated  was  9.10  p.  m.  and  there 
thus  being  less  than  three  hours  involved  that  day,  the  regulations 
authorize  no  per  diem.    The  memorandum  decision  is  disapproved. 


RETIREMENT  DEDUCTIONS  OF  PER  DIEM  EMPLOYEES. 

Retirement  deductions  from  the  compensation  of  per  diem  employees  for  service 
performed  on  Sundays  or  holidays  shall  be  made  only  when  the  compensa- 
tion for  those  days  constitutes  a  part  of  the  basic  pay  of  the  employees 
under  appointments  or  contracts  of  employment  contemplating  365  con- 
secutive days  of  service.  If  the  yearly  schedule  be  less  than  365  days* 
service  on  Sundays  and  holidays  is  overtime  and  for  that  reason  compensa- 
tion therefor  Is  excluded  from  operation  of  the  retirement  act. 

Decision  by  Comptroller  General  McCarl,  September  29,  1921 ; 

The  Chief,  War  Department  Division,  submitted  September  23^ 
1921,  a  law  board  memorandum  decision  relating  to  retirement  de- 
ductions of  civil-service  employees  and  disagrees  upon  conclusion 
(e)  for  the  reason  the  ex^amining  section  considers  retirement  deduc- 
tion as  not  applicable  to  per  diem  pay  for  services  rendered  under 
exigency  on  Sundays  and  holidays. 

The  memorandum  decision  is  as  follows : 

The  Chief  of  the  Examining  Section  under  date  of  September  9,  1921,  sub- 
mitted voucher  No.  9,  February,  1921,  accounts  of  S.  C.  Godfrey,  major,  Corps  o^ 
Engineers,  for  an  opinion  as  to  verification  of  payments,  deductions,  et  cetera^ 
on  pay  roUs  having  in  mind  the  act  of  May  22,  1920,  for  the  retirement  of  em* 
ployees  in  the  classified  civil  service. 

The  questions  are  answered  seriatim : 
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(a)  The  figures  entered  in  the  column  "amount  paid/'  representing  the  net 
amount,  should  be  verified  as  they  should  not  be  in  excess  of  97^%  of  the  pay 
due. 

(b)  If  there  should  be  a  column  indicating  the  retirement  deduction,  verifica- 
tion of  the  figures  therein  for  the  purpose  of  ascertaining  whetiier  they  rep- 
resent 2^%  of  the  gross  is  not  deemed  necessary  in  view  of  26  Ck>mp.  Dec,  1060, 
wherein  it  is  stated  that  *'  the  pay  roll  is  concerned  with  the  amount  to  be  paid 
the  employee  and  with  nothing  further/'  The  necessary  percentage  deductions 
being  made  in  a  lump  sum  from  appropriations  for  salaries  and  appropriation 
transfer  warrants  issued  entry  of  deductions  on  pay  rolls  accomplishes  no 
purpose. 

I  (c)  In  accordance  with  the  findings  of  27  Comp.  Dec,  114,  payment  of  not 

more  than  97i%  of  basic  salary  is  to  be  made  until  the  element  of  uncertainty 

I  as  to  whether  the  individual  comes  within  the  provisions  of  the  law  is  removed. 

I  It  seems  that  where  it  has  been  determined  that  he  does  not  come  under  the 

act  and  the  pay  roll  shows  the  amount  of  pay  due  and  the  amount  paid  to  be 

i  the  same,  proper  notation  should  be  made  under  the  heading  of  remarks  that  the 

I  employee  does  not  come  within  the  provision  of  the  act  of  May  22,  1920,  thereby 

I  making  it  clear  that  payment  should  not  be  limited  to  971%. 

(d)  Where  notation  has  been  made  by  the  computers  that  the  amount  paid 

I  was  in  excess  of  97^%  of  the  gross,  a  suspension  should  be  made  for  the  sum 

overpaid. 

I  (e)  The  law  requires  a  percentage  deduction  monthly  from  the  **  pay  "  of 

each  employee,  therefore  where  a  civilian  is  employed  on  a  per  diem  basis 
including  Sundays  the  deduction  should  be  figured  on  pay  earned  for  the  full 
seven  days. 

The  conclusion  (e)  is  limited  to  where  the  pay  for  Sundays  and 
holidays  is  as  base  pay. '  It  does  not  cover  the  question  of  where  the 
pay  is  for  services  rendered  on  Sundays  or  holidays,  as  an  exigency, 
and  that  question  was  not  specifically  submitted  for  decision. 

In  27  Comp.  Dec,  153,  it  was  said : 

What  may  be  called  the  regular  or  permanent  salary,  pay,  or  compensation 
is  to  be  taken  as  basic  The  retirement  act  expressly  stipulates  that  "all 
bonuses,  allowances,  overtime  pay,  or  salary,  pay,  or  compensation  given  in  ad- 
dition to  the  base  pay  of  the  positions  as  fixed  by  law  or  regulation  "  shall  be 
excluded  from  the  operation  of  the  act. 

It  will  thus  be  seen,  as  affecting  the  matter  of  the  2i  per  cent  de- 
ductions from  the  compensation  of  employees  paid  on  a  per  diem 
basis,  that  the  statute  operates  only  on  the  basic  part  of  such  com- 
pensation, and  the  part  thereof  classed  as  "overtime  "  is  for  this  pur- 
pose excluded  from  consideration.  Whether  Sunday  and  holiday 
services  of  a  per  diem  employee  are  or  are  not  "  overtime  "  is  largely 
a  question  of  fact.  If  the  appointment,  etc.,  providing  for  the  per 
diem  measure  of  compensation  contemplates  a  yearly  schedule  of  365 
consecutive  days  of  service,  compensation  for  Sunday  and  holiday 
services  included  therein  is  basic  within  the  meaning  of  the  statute. 
If,  on  the  contrary,  the  appointment,  etc.,  contemplates  a  yearly 
schedule  of  a  lesser  number  of  days  of  service  (for  instance,  313 
days),  compensation  for  services  on  such  of  the  days  as  are  not  in- 
cluded therein  is  "  overtime,"  and  as  such  is  excluded  from  the  opera- 
tion of  the  statute,  as  affecting  the  2^  per  cent  deductions.  See  gen- 
erally 24  Comp.  Dec,  253. 

The  memorandum  decision  is  approved  supplemented  by  the  views 
in  connection  with  conclusion  (e). 
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INCREASE  OF  COMPENSATION— EMPLOYEES  OF  CONTRACTOBfl 
ACTING  AS  AGENTS  OF  THE  GOVERNBfENT. 

Employees  of  the  Thompflon-Starrett  Co.  under  contract  dated  January  18, 1018| 
to  construct  for  the  Government  a  powder  plant  known  as  Govemnmnt  ex- 
plosive plant  "  C  "  at  Nitro,  W.  Va.,  were  persons  employed  by  a  corpora- 
tion acting  as  agent  of  the  Government  in  connection  with  construction 
worlE,  and  are,  therefore,  expressly  excepted  from  the  provisions  of  the  act 
of  July  3,  1918,  40  Stat,  834,  granting  $120  increase  of  compensation  to 
civilian  employees  of  the  Government,  for  the  flscul  year  ending  June  80, 
1919. 

Decision  by  Comptroller  General  McCarl,  September  30,  1921: 

Frank  Fisher  applied  September  13,  1921,  for  a  review  of  the 
action  of  the  General  Accounting  Office,  War  Department  Division, 
as  evidenced  by  certificate  No.  119146,  dated  August  31,  1921,  on  his 
claim  for  increase  of  compensation  for  the  period  September  1  to 
December  20, 1918,  while  an  employee  of  the  Thompson  Starrett  Co. 
at  Nitro,  W.  Va. 

It  is  evidenced  from  the  papers  in  the  case  that  he  was  an  em- 
ployee of  the  Thompson-Starrett  Co.  engaged  in  the  construction  of 
a  powder  plant  known  as  Government  explosives  plant  ^^  C,"  at  Nitro, 
W.  Va.,  under  contract  dated  January  18, 1918. 

Section  6  of  the  act  of  July  3, 1918,  40  Stat.,  814,  provides  in  part 
as  follows : 

Sec.  6.  That  all  civilian  employees  of  the  Governments  of  the  United  States 
and  District  of  Columbia  who  receive  a  total  of  compensation  at  the  rate  of 
^,500  per  annum  or  less,  except  as  otherwise  provided  in  this  section,  shall  re- 
ceive, during  the  fiscal  year  ending  June  80,  1919,  additional  compensation  at 
the  rate  of  $120  per  annum     •     ♦     •. 

The  provisions  of  this  section  shall  not  apply  to  the  following  *  *  *,  per- 
sona employed  by  or  through  corporations,  firms  or  individuals  acting  for  or 
on  behalf  of  or  as  agents  of  the  United  States,  or  any  department  or  independ- 
ent establishment  of  the  Government  of  the  United  States  in  connection  with 
construction  work  or  the  operation  of  plants    •    ♦    ♦. 

With  respect  to  the  status  of  the  employees  of  the  explosives  plant 
at  Nitro,  W.  Va.,  it  was  held  in  decision  of  the  Comptroller  of  the 
Treasury  dated  April  24, 1919, 25  Comp.  Dec,  827,  as  follows : 

In  the  contract  between  the  United  States  and  the  Thompson-Starrett  Ck>. 
it  was  agreed  that  said  company  should  be  designated  as  construction  man- 
ager of  Government  explosives  plant  *'C"  and  should  make,  as  agent  of  the 
United  Statf  s,  aU  contracts  for  services,  labor,  supplies,  materials,  etc.  ♦  •  *. 
The  contract  clearly  makes  the  company  an  agent  of  the  Government  in  engag- 
ing services  and  employing  labor. 

It  is  evident  that  the  employees  of  the  Thompson-Starrett  Co.  un- 
der the  contract  with  the  United  States  Government,  dated  January 
18, 1918,  were  persons  employed  by  a  corporation  acting  as  agent  of 
the  Government  in  connection  with  construction  work,  and  such  em- 
ployees are,  therefore,  clearly  within  the  exceptions  to  the  act  of  July 
3, 1918. 

It  has  been  suggested  that  the  mere  fact  of  their  being  employees 
of  the  United  States,  as  decided  by  the  Comptroller  of  the  Treasury, 
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was  sufficient  to  grant  them  the  increased  compensation,  but  the  pro- 
hibition in  the  act  of  July  3,  1918,  is  to  certain  employees  of  the 
United  States,  the  manner  of  their  employment  in  this  case  only  be- 
ing materiaL 

The  action  of  the  General  Accounting  Office,  War  Department  Di- 
vision, in  allowing  claimant  the  sum  of  $34.12,  increase  of  compen- 
sation was  erroneous  and  upon  a  review  of  the  matter  the  settlement 
is  reversed  and  a  difference  of  $34.12  is  certified  due  the  United 
States. 


APPROPRIATIONS  AVAILABLE  BEYOND  FISCAL  TEAR. 

The  cost  of  equipment  incidental  to  and  necessary  for  use  in  manufacturing 
material  pertaining  to  approved  projects,  under  an  order  or  contract  placed 
with  a  Government-owned  establishment,  pursuant  to  the  act  of  June  6^ 
1920,  41  Stat,  975,  is  chargeable  to  the  appropriation  for  the  fiscal  year  in 
which  the  order  or  contract  ler  placed,  although  the  equipment  be  purchased 
during  the  next  fiscal  year. 

Comptroller  General  McCarl  to  Lieut.  CoL  S.  B.  Mclntyre,  United  States 
Army,  October  1,  1921. 

I  have  your  request  dated  September  16,  1921,  asking  whether  an 
inclosed  voucher  amounting  to  $30  in  favor  of  the  Philadelphia 
Consolidated  Die  Co.  for  a  steel  die  for  use  in  the  manufacture  of 
certain  leather  leggings  at  the  Philadelphia  Intermediate  Quarter- 
master Depot  under  order  of  the  Quartermaster  Department  dated 
May  6,  1921,  should  under  the  facts,  stated  in  the  correspondence  ac- 
companying the  request,  be  paid  from  the  1921  or  1922  appropriation. 

It  appears  that,  on  May  6,  1921,  an  order  for  the  manufacture  of 
10,000  pairs  of  leather  leggings  was  placed  with  the  quartermaster 
depot  at  Philadelphia ;  that  work  on  the  manufacture  of  the  leggings 
was  begun  but  not  completed  before  the  end  of  that  fiscal  year ;  that 
during  the  progress  of  the  work  it  was  found  that  it  would  be  more 
economical  to  use  a  steel  die  in  cutting  the  leather  to  be  used  in  mak- 
ing the  leggings  than  to  have  it  done  by  hand  labor,  so  on  July  22, 
1921,  an  order  for  the  die  was  placed  with  the  aforesaid  company. 
The  die  was  delivered  July  26,  1921. 

The  act  of  June  5, 1920,  41  Stat.,  975,  provides— 

That  all  orders  or  contracts  for  the  manufacture  of  material  pertaining  to 
approved  projects  heretofore  or  hereafter  placed  with  Government-owned  es- 
tablishments shall  be  considered  as  obligations  in  the  same  manner  as  provided 
for  similar  orders  placed  with  commercial  manufacturers,  and  the  appropria- 
tions shall  remain  available  for  the  payment  of  the  obligations  so  created  as 
in  the  case  of  contracts  or  orders  with  commercial  manufacturera 

It  is  well  settled  that  where  an  appropriation  becomes  obligated 
for  an  expenditure  it  remains  available  although  the  object  for  which 
obligated  is  not  accomplished  until  after  the  expiration  of  the  fiscal 
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year  for  which  it  was  made.  The  question  in  this  case  is,  was  the 
1921  appropriation  properly  obligated  under  the  circumstances! 
Within  the  meaning  of  the  act  quoted,  supra,  a  project  is  something 
proposed  or  planned  to  be  done  and  when  an  allotment  of  funds  is 
made  for  carrying  it  out  it  becomes  an  approved  project.  There- 
fore, when  the  order  for  the  manufacture  of  leggings  was  on  May 
6,  1921,  placed  with  the  quartermaster  depot  it  became  binding 
on  that  year's  appropriation  under  the  very  terms  of  the  act.  While 
the  die  was  not  procured  or  even  ordered  in  the  fiscal  year  1921, 
yet  it  was  incidental  to  and  for  use  in  carrying  out  an  approved 
project  for  which  a  competent  order  under  the  statute  was  placed  in 

that  year  and  that  year's  appropriation  should  bear  the  burden  of 
its  cost. 

You  are  advised  that  if  otherwise  correct  the  voucher  is  payable 

out  of  the  appropriation  for  the  fiscal  year  1921. 


CONTRACTS  FOR  FURNISHING  LABOR  ON  COST-PLUS  BASIS. 

Under  a  contract  to  furnish  aU  necessary  labor  and  perform  aU  the  work  of  a 
particular  character  for  a  Government  bureau,  providing  for  payment  on 
the  basis  of  a  specified  compensation  per  day  to  the  persons  employed  plus 
a  percentage  to  the  contractor  as  overhead  expenses  and  profit,  the  con- 
tractor may  be  paid  the  rate  per  day  agreed  upon  for  his  own  services 
if  he  perform  the  labor  of  a  workman,  but  not  a  percentage  on  the  cost 
of  his  own  labor  as  such  workman. 

Comptroller  General  McCarl  to  Chas.  E.  Molster,  diflbarsuig  elerk.  Depart- 
ment of  Commerce,  October  1,  1921. 

I  have  your  letter  of  September  16, 1921,  as  follows : 

Transmitted  herev^ith  is  a  claim  approved  by  the  Bureau  of  Standards  and 
submitted  to  this  office  for  payment  to  S.  G.  Patchett,  in  the  sum  of  $26.46,  for 
services  of  a  carpenter  for  three  days  (August  29,  30,  and  31,  1921)  at  $8.40 
per  day  and  5  per  cent  commission  under  a  contract  with  the  Bureau  diated 
August  16, 1921,  a  copy  of  which  is  al;Bo  transmitted. 

Mr.  Patchett  has  verbally  stated  that  the  services  charged  for  in  this  voudier 
were  performed  by  himself. 

Your  decision  is  requested  as  to  the  propriety  of  paying  the  voucher. 

The  form  of  contract  used,  as  well  as  the  instructions  to  bidders^ 
the  specifications,  and  the  form  of  proposal,  was  designed  to  cover 
several  classes  of  work  to  be  performed  during  the  fiscal  year  1922 
that  would  be  chargeable  to  an  appropriation  made  for  the  Bureau 
of  Standards  (^  For  repairs  and  necessary  alterations  to  buildings, 
$20,000,"  41  Stat.,  1800)  in  the  act  of  March  3, 1921,  making  appro- 
priations for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  1922. 

By  advertisement  announcement  was  made  that  sealed  proposals 
would  be  opened  at  the  Bureau  of  Standards,  Department  of  (Com- 
merce, at  2  o'clock  p.  m.,  June  20,  1921,  for  performing  miscella* 
neous  work  during  the  fiscal  year  ending  June  30,  1922,  and  that 
bids  might  be  submitted  on  one  or  more  of  a  number  of  classes, 
class  2  of  which  was  ^  carpentering  and  cabinet  work." 
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Paragraphs  2  and  8  of  instructions  to  bidders  provide : 

2.  It  will  be  obserred  that  price  competition  among  bidders  depends  on 
the  percentage  bid,  since  the  actual  cost  of  labor  ordered,  when  the  maximum 
rates  are  not  exceeded,  will  in  all  cases  be  paid  by  the  Bureau  upon  properly 
executed  vouchers;  but  consideration  will  also  be  given  to  the  maximum 
rates  of  pay  proposed.  Such  maximum  rates  must  be  stated  for  each  kind 
of  workman  listed  under  the  class  or  classes  bid  upon,  but  are  not  to  be 
construed  as  fixed  rates,  but  as  upper  limits,  and  the  successful  bidder  under 
each  class  will  be  expected  to  procure  workmen  at  the  lowest  rate  available 
consistent  with  good  workmanship.  In  case  of  foremen  particularly,  it  Is 
to  be  understood  that  the  actual  rate  of  pay  must  depend  upon  circumstances, 
since  the  term  as  here  used  is  intended  to  apply  not  only  to  foremen  who  do 
not  handle  tools  (a  class  who  will  seldom,  if  ever,  be  required),  but  to  work- 
men who  will  themselves  perform  such  services  as  they  are  able  in  addi- 
tion to  receiving  and  being  responsible  for  the  execution  by  themselves  and 
their  fellow  workmen  of  any  orders  applying  to  their  entire  gang,  for  which 
extra  responsibility  a  moderate  extra  compensation  may  be  paid. 

3.  Especial  care  should  be  exercised  in  entering  percentages  on  the  pro- 
posal sheets  as  to  the  "  classes  "  upon  which  it  is  desired  to  bid.  Each  bidder 
may  bid  upon  one  or  more  or  all  of  the  classes.  In  addition  the  bidder 
must  enter  in  the  spaces  provided  therefor  the  rates  which  they  thereby  agree 
shall  be  the  maximum  rates  for  the  various  kinds  of  workmen  listed  in  the 
class  or  classes  which  are  bid  upon. 

The  proposal  in  this  case  was  only  for  work  under  class  2,  car- 
pentering and  cabinetmaking,  and  by  it  the  bidder  agreed  to  fur-  . 
nish  at  cost,  plus  5  per  cent  to  cover  overhead  expenses  and  profit, 
all  necessary  labor  required  to  perform  any  work  of  class  2  that 
may  be  ordered  during  the  period  beginning  with  the  date  of  ap- 
proval of  contract  and  ending  June  30,  1922,  and  not  to  present  for 
reimbursement  any  subvoucher  at  a  rate  per  day  exceeding  $8.40 
for  foreman,  carpenter,  or  cabinetmaker.  The  bidder  further 
agreed  to  enter  into  contract  and  furnish  bond  to  the  satisfaction 
of  the  Secretary  of  Commerce  within  10  days  after  notice  of  ac- 
ceptance. 

Contract  was  entered  into  August  16,  1921,  and  bond  in  the  sum 
of  $300  was  furnished  by  the  contractor  in  compliance  with  para- 
graphs 8  and  17  of  the  specifications. 

The  contract  provides  in  part : 

First  The  party  of  the  first  part,  for  the  consideration  hereinafter  moi- 
tloned,  agrees  to  and  with  the  party  of  the  second  part  to  furnish  all  the 
labor  and  do  and  perform  aU  the  work  required  and  ordered  at  the  Bureau 
of  Standards,  Department  of  (Commerce,  under  class  2  of  the  annexed  speci- 
fications, in  strict  and  full  accordance  with  the  requirements  of  the  instruc- 
tions to  bidders,  the  proposal,  specifications  for  the  work,  and  such  details 
and  drawings  as  may  from  time  to  time  be  furnished  by  the  party  of  the 
second  part,  which  instructions,  proposal,  specifications,  and  drawings  shall 
be  deemed  to  constitute  a  part  of  this  agreement  with  the  like  effect  as  If 
the  same  were  incorporated  herein ;  the  said  work  in  all  its  parts  to  be  com- 
pleted within  the  time  specified  in  the  proposal  and  for  the  amount  stated 
therein. 

Second.  The  party  of  the  second  part  covenants  and  agrees  to  pay,  or  cause 
to  be  paid,  to  the  party  of  the  first  part,  in  lawful  money  of  the  United  States, 
in  consideration  of  the  herein  recited  covenants  and  agreements  made  by  the 
party  of  the  first  part,  the  actual  cost  of  the  services  or  labor  performed  plus  the 
percentage  named  in  the  proposal  for  each  class,  respectively,  upon  the  presenta- 
tion of  proper  certificates  that  the  services  or  labor  have  been  satisfactorily  per- 
formed, payment  to  be  made  as  provided  in  the  specificationiL 
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The  instructions  to  bidders,  as  well  as  the  specifications  and  the 
form  or  proposal,  contemplate  performance  of  the  actual  work  under 
the  several  classes  by  workmen  in  the  employ  of  the  contractors. 

Paragraph  12  of  the  specifications  provides  in  part : 

12.  Compensation:  GompeDsation  for  work  performed  under  this  contract 
fthaU  be  made  as  follows : 

At  the  beginning  of  each  calendar  month  the  contractor  shall  submit  to  the 
bureau,  on  forms  which  the  latter  will  provide,  a  voucher  covering  his  exi^enses 
on  all  jobs  ordered  and  not  previously  paid  for  up  to  the  end  of  the  preceding 
month.  To  this  shall  be  appended  as  sub-vouchers,  signed  receipts  showing  the 
amounts  actually  paid  by  him  to  each  foreman  or  worlcman.  The  final  item  of 
the  voucher  shall  indicate  the  amount  due  the  contractor  as  his  percentage  of 
profit  as  shown  in  his  proposal.    *    *    * 

As  this  contract  contemplates  that  the  necessary  labor  thereunder 
will  be  performed  by  workmen  in  the  employ  of  the  contractor, 
whose  compensation  is  fixed  at  a  certain  percentage  of  the  cost  of 
such  labor  to  him,  I  am  of  the  opinion  that  where,  for  any  reason,  the 
contractor  himself  performs  the  labor  of  a  workman  of  any  desig- 
nated class  on  any  job  under  the  contract,  he  may  be  paid  the  rate 
per  day  agreed  upon  for  such  workman,  but  that  he  is  not  entitled  to 
be  paid  any  percentage  on  the  cost  of  his  own  labor  as  such  workman. 

As  the  voucher  in  question  includes  a  percentage  on  the  contractor's 
own  labor  as  carpenter,  payment  to  that  extent  is  unauthorized* 


REPAIRS  TO  PRIVATE  PROPERTY  DAMAGED  BY  TORT  OF  GOV- 
ERNMENT EMPLOYEE. 

Payment  for  repairs  to  private  property  in  the  United  States  damaged  as  the 
result  of  a  tort  committed  by  a  Government  employee  is  not  authorized. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Interior,  October  1,  1921. 

Consideration  has  been  given  to  your  communication,  dated.  July  1, 
1921,  requesting  revision  of  the  action  of  the  Auditor  for  the  Interior 
Department  in  disallowing  by  settlement  No.  68,173,  dated  May  16, 
1921,  claim  No.  981,988  of  the  Cresmer  Manufacturing  C!o.  for  $210, 
on  account  of  repairs  to  a  building  owned  by  the  estate  of  G.  D. 
Cunningham  in  Eiverside,  Calif.,  which  was  damaged  by  a  Govern- 
ment-owned automobile  operated  by  Adam  A.  Wilhelm,  special 
agent  of  the  General  Land  Office,  on  January  10,  1921. 

It  appears  that  the  damage  which  necessitated  the  repairs,  on  ac- 
count of  which  this  claim  is  made,  resulted  from  an  accident  in 
which  the  Government-owned  automobile  driven  by  Special  Agent 
Wilhelm  was  defective  and  not  subject  to  control,  and  which  he 
therefore  states  was  unavoidable.  No  question  has  been  raised  as  to 
any  of  the  facts  stated,  nor  does  any  reason  to  raise  such  question 
now  appear.  The  only  question  for  consideration  here  is  whether 
any  liability  on  the  part  of  the  United  States  arises  out  of  the  facts 
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alleged,  and  whether  there  is  any  authority  of  law  to  pay  for  these 
repairs. 

The  facts  alleged  indicate  the  commission  of  a  tort  upon  private 
property  resulting  in  damage,  the  repair  of  which  is  the  basis  for 
this  claim.  It  is  thus  in  the  nature  of  damages,  and  the  obligation 
to  pay  is  dependent  upon  liability  for  the  tort.  It  is  a  well  es-i 
tablished  rule  of  law  that  the  United  States  is  not  liable  for  the 
torts  committed  by  its  officers  or  agents.  Gibbons  v.  United  States^ 
8  Wall.,  269;  Bighy  v.  United  States,  188  U.  S.,  400;  3  Comp.  Dec, 
374. 

It  is  further  to  be  noted  that  this  claimant  is  not  the  party  injured, 
but  the  one  who  at  the  request  of  the  tort-feasor  repaired  the  injury 
done.  Its  claim,  therefore,  must  sound  in  contract  and  not  in  tort; 
and  the  immediate  question  as  between  the  United  States  and  this 
claimant  is  whether  there  was  a  valid  contract  in  accordance  with 
which  it  should  be  paid.  While  there  appears  to  have  been  a  request 
from  the  officer  who  was  driving  the  Government-owned  automobile 
at  the  time  of  the  accident  which  resulted  in  the  damage  to  private 
property,  I  know  of  no  law  authorizing  any  public  officer  to  incur 
obligations  on  behalf  of  the  United  States  for  the  repair  of  private 
property  merely  as  such;  nor  does  there  appear  to  have  been  any 
attempt  to  contract  on  this  basis.  The  order  appears  to  have  been 
given  in  the  belief  and  on  the  assimiption  that  the  United  States  was 
liable  for  the  tort  committed.  There  being  no  such  liability,  however, 
and  the  officer  giving  the  order  being  otherwise  without  authority  to 
bind  the  United  States  in  the  premises,  no  obligation  on  the  part  of 
the  United  States  arose  by  reason  of  the  giving  of  this  order. 

While  I  do  not  deem  it  necessary  to  reply  to  the  argument  advanced 

by  Special  Agent  Wilhelm  that  since  the  Government  paid  for  the 

repairs  to  its  own  automobile  it  is  equally  obligated  to  pay  for  the 

repairs  to  the  private  property  injured  at  the  same  time  and  through 

the  same  cause,  nevertheless  attention  is  invited  to  Hart  v.  United 

States,  95  U.  S.,  316,  in  which  the  Supreme  Court,  speaking  through 

Mr.  Chief  Justice  Waite,  said  (p.  318) : 

A  Governinent  may  be  a  loser  by  the  negligence  of  its  officers,  but  it  never 
becomes  bound  to  others  for  the  consequences  of  such  neglect,  unless  it  be  by 
express  agreement  to  that  effect 

While  I  am  not  insensible  of  the  effect  which  a  possible  personal 
liability  for  torts  of  this  kind  may  have  upon  the  drivers  of  Govern- 
ment-owned automobiles,  it  is  not  within  my  power  to  relieve  them 
of  such  liability  or  to  authorize  it  to  be  discharged  at  the  expense 
of  the  public  Treasury.  Such  action  could  be  taken  only  by  the 
legislative  branch  of  the  Government. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment is  sustained. 
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TUITION   OP  CROW  INDIAN   CHILDREN  ATTENDING  MONTANA 

SCHOOLS. 

As  the  grant  to  the  State  of  Montana  of  school  sections  in  the  Grow  Indian 
Reservation  was  made  on  the  condition  that  Crow  Indian  children  should 
be  permitted  to  attend  the  public  schools  of  that  State  on  the  same  condi- 
tions as  the  children  of  white  citizens  of  the  State,  payment  of  tuition  for 
the  Indian  children  is  not  authorized  from  the  appropriation  "Support  of 
Indian  Schools"  or  "Indian  Moneys,  Proceeds  of  Labor.*' 

Comptroller  General  McCarl  to  the  Secretary  of  the  Interior,  October  1,  1921. 
I  have  your  letter  of  September  14, 1921,  transmitting  a  letter  from 
the  Commissioner  of  Indian  Affairs  reading  as  follows : 

Section  16  of  the  act  of  June  4,  1920,  41  Stat  751,  providing  for  the  allotment 
of  lands  of  the  Crow  Tribe,  for  the  distribution  of  tribal  funds,  and  for  other 
purposes,  reads  in  part,  as  follows: 

"That  there  is  hereby  granted  to  the  State  of  Montana  for  common-school 
purposes  sections  sixteen  and  thirty-six,  within  the  territory  described  herein, 
•  ♦  * ;  Provided,  ♦  ♦  ♦  that  the  Crow  Indian  children  shall  be  hereafter 
permitted  to  attend  the  public  schools  of  said  State  on  the  same  condition  as 
the  children  of  white  citizens  of  said  State.** 

The  legislative  Assembly  of  the  State  of  Montana  accepted  this  grant  by  an 
act  approved  February  26,  1921,  section  2  of  which  reads,  as  follows : 

**The  Crow  Indian  children  residing  in  the  State  of  Montana  shall  be  here- 
after permitted  to  attend  the  public  schools  of  the  State  of  Montana  on  the 
same  condition  as  the  children  of  white  citizens  of  the  said  State.'* 

It  has  been  customary  to  pay  tuition  of  Crow  Indian  children  in  the  public 
schools  of  the  State  of  Montana,  from  that  portion  of  the  annual  gratuity  appro- 
priation for  the  support  of  Indian  schools  authorized  for  the  payment  of  the 
tuition  of  Indian  children  enrolled  in  the  public  schools.  It  Is  deemed  advisable 
to  continue  this  practice,  if  possible,  using  "Indian  Moneys,  Proceeds  of  Labor," 
or  other  tribal  funds  authorized  by  Congress  for  support  and  civilization  pur- 
poses.   In  justification  thereof,  the  superintendent  states: 

"The  districts  on  and  adjacent  to  the  reservation  are  not  rich  districts.  The 
school  tax  is  high.  The  school  authorities  are  using  every  effort  to  maintain 
their  schools  at  the  highest  possible  efficiency,  and  every  dollar  that  we  would 
pay  them  for  tuition  would  further  that  end  and  would  remove  very  largely 
the  objection  that  will  be  made  to  the  Indians  participating  in  the  benefits 
without  contributing  to  the  expense.*' 

In  view  of  the  fact  that  the  white  children  do  not  have  to  pay  tuition,  the 
question  has  arisen  as  to  whether  this  office  may  legally  continue  the  pay- 
ment of  tuition  for  the  children  of  Crow  Indians  holding  trust  patents,  owing  to 
the  condition  of  the  grant  that  such  children  shall  be  permitted  to  attend  the 
public  schools  on  the  same  condition  as  the  children  of  white  citizens. 

It  is  therefore  requested  that  the  Comptroller  General  be  asked  to  render  a 
decision  on  the  point  mentioned. 

The  act  of  March  3,  1921,  41  Stat.,  1227,  under  the  title  "  Support 
of  Indian  Schools,"  provides  in  part  as  follows : 

For  support  of  Indian  day  and  industrial  schools  not  otherwise  provided  for, 
and  other  e<lucational  and  industrial  purposes  in  connection  therewith,  *  •  *. 
The  pupils  In  schools  so  discontinued  shall  be  transferred  first,  if  possible,  to 
Indian  day  schools  or  State  public  schools:  ♦  •  ♦  Provided  further 
That  not  more  than  $200,000  of  the  amount  herein  appropriated  may  be  ex- 
pended for  the  tuition  of  the  Indian  children  enrolled  in  the  public 
schools:    •    ♦    *    . 

With  respect  to  the  fund  "Indian  Moneys,  Proceeds  of  Labor," 
it  is  provided : 

22.  Stat,  690 : 

The  proceeds  of  all  pasturage  and  sales  of  timber,  coal,  or  other  product  of 
any  Indian  reservation,  except  those  of  the  Five  Civilized  Tribes,  and  not  the 
result  of  the  labor  of  any  member  of  such  tribe,  shall  be  covered  into  the 
Treasury  for  the  benefit  of  such  tribe  under  such  regulations  as  the  Secretary 
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of  the  Interior  shall  prescribe;  and  the  Secretary  shall  report  his  action  la 
detail  to  Ck>ngres8  at  its  next  session. 

24  Stat.,  463: 

That  the  Secretary  of  the  Interior  Is  hereby  authorized  to  use  the  money 
which  has  been  or  may  hereafter  be  covered  into  the  Treasury  under  the 
provisions  of  the  act  approved  March  third,  eighteen  hundred  and  elghty-tliree, 
and  which  is  carried  on  the  boolis  of  that  Department  under  the  caption  of 
''Indian  Moneys,  Proceeds  of  Labor,"  for  the  benefit  of  the  several  tribes  on 
whose  account  said  money  was  covered  in,  in  such  way  and  for  such  purposes  as 
In  his  discretion  he  may  think  best,  and  shall  make  annually  a  detailed  report 
thereof  to  Congress. 

Obviously  the  appropriation  for  "  Support  of  Indian  Schools  ^ 
is  not  available  for  payment  of  tuition  of  Crow  Indian  children  for 
attendance  at  public  schools  of  the  State  of  Montana.  The  condi- 
tions of  the  grant  of  the  lands  and  the  acceptance  thereof  clearly 
preclude  such  payments.  Likewise  as  to  the  use  for  that  purpose  of 
"  Indian  Moneys,  Proceeds  of  Labor,"  as  hereinbefore  set  out.  The 
act  of  March  2,  1887,  24  Stat.,  4^,  reposes  in  the  Secretary  of  the 
Interior  a  broad  discretiofi  as  to  the  use  of  the  fund  ^  Indian  Moneys, 
Proceeds  of  Labor;"  but  it  is  a  legal  discretion.  The  requirements 
that  the  Crow  Indian  school  children  shall  be  under  the  same  con- 
ditions as  children  of  white  citizens  in  Montana,  applies  to  the  fund 
as  well  as  to  the  appropriation. 

You  are  advised  that  payment  for  tuition  of  Crow  Indian  children 
attending  Montana  State  public  schools  is  not  authorized  either 
under  the  appropriation  or  fund  cited. 


MILEAGES-ARMY  OFFICERS  TRAVELING  BT  AIR. 

The  actual  and  necessary  expenses  of  officers  of  the  Army  when  traveUng  by  air 
on  duty  without  troops  are  chargeable  to  the  appropriations  for  mileage 
under  the  same  conditions  and  to  the  same  extent  as  mileage  payments  are 
charged  thereto,  in  the  absence  of  a  specific  appropriation  for  such  expenses. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  October  3,  1921. 
I  have  your  letter  of  September  22,  1921,  as  follows : 

The  Army  appropriation  act  for  the  fiscal  year  1920,  approved  July  It,  1919, 
41  Stat,  109,  under  the  heading  "Air  Service,"  contains  the  following  permanent 
legislation : 

"That  hereafter  actual  and  necessary  expenses  only,  not  to  exceed  $8  per 
day,  shall  be  paid  to  ofilcers  of  the  Army  and  contract  surgeons  when  traveling 
by  air  on  duty  without  troops,  under  competent  orders." 

This  legislation  contemplates  the  reimbursement  of  actual  and  necessary 
expenses  for  air  travel  of  officers  other  than  officers  of  the  Air  Service,  but 
does  not  indicate  to  what  appropriation  or  appropriations  such  traveUng  ex- 
penses are  chargeable.  While  paragraph  1280i,  Army  Regulations,  shows  the 
character  of  expenses  allowable,  considerable  doubt  has  arisen  as  to  what 
appropriation  or  appropriations  should  be  charged  therewith,  although  such 
expenses  of  Air  Service  officers  have  uniformly  been  charged  to  the  Air  Service 
appropriation  up  to  the  present  time. 

The  annual  appropriation  for  mileage  to  officers,  etc.,  covers  reimbursement 
to  oflicers  of  the  Army  for  land  travel  at  the  rate  of  It  per  mile,  with  the 
exception  that  mileage  to  officers  of  the  Army  traveling  on  duty  in  connection 
with  aviation  is  payable  from  the  appropriation  for  the  work  in  connection 
with  which  the  travel  is  performed  (act  of  July  9,  1918,  40  Stat,  849),  and 
mileage  to  officers  of  the  Ordnance  Department  traveling  on  duty  in  connection 
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With  that  department  is  payable  from  the  appropriation  for  the  work  in  connect 
tion  with  which  the  travel  is  performed  (act  of  May  12,  1917,  40  Stat,  65). 

Although  none  of  the  Army  appropriations  appear  to  make  specific  provision 
for  traveling  expenses  of  officers,  as  distinguished  from  mileage,  when  traveling 
by  air  or  otherwise,  the  actual  expenses  of  officers  for  sea  travel  authorized 
in  the  mileage  law  of  June  12,  1906,  34  Stat,  246,  and  the  actual  expenses  of 
officers  when  traveling  on  duty  without  troops  within  the  geographical  limits 
of  Alaska,  authorized  by  the  act  of  May  11,  1906,  35  Stat,  114,  have  always 
been  charged  to  the  mileage  appropriation.  The  Army  Regulations  covering 
this  class  of  travel  (paragrapha  1278,  1280,  and  12801)  are  carried  under  the 
heading  "Mileage." 

I  have,  therefore,  to  request  your  decision  whether  the  actual  and  necessary 
expenses  of  officers  of  the  Army  when  traveling  by  air  on  duty  without  troops 
are  properly  chargeable  to  the  various  appropriations  available  for  the  payment 
of  mileage  under  the  same  conditions  and  to  the  same  extent  as  mileage  pay- 
ments are  authorized  to  be  charged  thereto.  If  not  properly  chargeable  to  the 
mileage  appropriations  a  decision  is  desired,  as  to  wliat  appropriation  or  appro- 
priations is  or  are  available  for  the  payment  of  such  expenses  in  the  case  of 
both  officers  of  the  Air  Service  and  of  other  branches  of  the  Army. 

The  present  mileage  law  is  found  in  the  act  of  June  12,  1906,  34 

Stat.,  246,  as  a  proviso  in  the  appropriation  for  mileage  of  officers 
and  contract  surgeons  for  the  fiscal  year  1907,  and  is  in  part  as  fol- 
lows: 

That  hereafter  officers,  active  and  retired,  when  traveUng  under  competent 
orders  without  troops  *  •  *  shall  be  paid  seven  cents  per  mile  and  no  more ; 
♦  ♦  ♦ :  And  provided  further,  That  for  all  sea  travel  actual  expenses  only 
shall  be  paid  to  officers,  contract  surgeons,  contract  dental  surgeons,  and  vet- 
erinarians, to  paymasters'  clerks,  and  to  the  expert  accountant  of  the  Inspector- 
General's  Department,  when  traveling  on  duty  under  competent  orders,  with 
or  without  troops',  and  the  amount  so  paid  shall  not  include  any  shore  expenses 
at  port  of  embarkation  or  debarkation ;    *    *    *  " 

By  a  proviso  in  the  appropriation  for  mileage  for  the  fiscal  year 

1909  in  the  act  of  May  11, 1908,  35  Stat.,  114,  the  mileage  law  of  1906 

was  amended  as  follows: 

That  hereafter  actual  expenses  only,  not  to  exceed  four  dollars  and  fifty  cents 
per  day  and  cost  of  transportation  when  not  furnished  by  the  Quartermaster's 
Department,  shall  be  paid  to  the  officers  of  the  Army,  contract  surgeons,  and 
dental  surgeons,  when  traveling  on  duty  without  troops,  under  competent  orders, 
within  the  geographical  limits  of  the  Territory  of  Alaska. 

Mileage  is  merely  a  reimbursement  or  commutation  of  travelings 

expenses.       Urdted  States  v.  Smithy  158  U.  S.  350.    Payments  of 

actual  expenses  under  the  foregoing  provisions  of  law  have  always 

been  paid  from  the  appropriation  for  mileage.    See  52  MS.  Comp. 

Dec,  484,  January  27, 1910,  case  of  Maj.  C.  C.  McCullouch,  where  it 

was  said: 

I  am  of  opinion  that  whatever  is  due  claimant  for  mileage  or  actual  expenses 
In  this  case  should  be  paid  from  the  Army  appropriation  for  mileage. 

The  provision  in  the  act  of  July  11,  1919,  41  Stat.,  quoted  by 
you,  is  a  further  amendment  of  the  mileage  law  of  1906,  and  the 
actual  expenses  therein  authorized  are  payable  from  the  same  appro- 
priation as  payment  of  mileage  would  be  made.  Accordingly,  you 
are  informed  that  the  actual  and  necessary  expenses  of  officers  of 
the  Army  when  traveling  by  air  on  duty  without  troops  are  properly 
chargeable  to  the  various  appropriations  available  for  the  payment 
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of  mileage  under  the  same  conditions  and  to  the  same  extent  as 
mileage  payments  are  authorized  to  be  charged  thereto,  in  the  ab- 
sence of  any  appropriation  providing  specifically  for  the  payment  of 
such  actual  expenses. 

FEES  OF  UNITED  STATES  COMMISSIONERS. 

Federal  prohibition  agents  and  deputy  collectors  of  internal  revenue  haying 
authority  to  serve  search  warrants  under  the  national  prohibition  act. 
United  States  commissioners  are  entitled  to  fees  in  such  cases  for  drawing 
the  complaint,  issuing  the  search  warrant,  and  entering  the  return. 


by  Comptroller  General  McCarl,  October  4,  1921. 
The  Chief,  State  and  Other  Departments  Division,  submitted  Sep- 
tember 26,  1921,  his  memorandum  for  approval,  disapproval,  or 
modification,  as  follows: 

Accounts  of  United  States  commissioners,  now  under  examination  and  settle- 
ment, claim  groups  of  fees  (drawing  complaint.  Issuing  search  warrant  and 
entering  return  thereon),  in  cases  under  the  national  prohibition  act  where 
search  warrants  were  delivered  to  a  prohibition  agent.  These  fees  have  been 
suspended  pending  your  decision  upon  construction  of  sec.  2  of  Title  1,  act  of 
October  28,  1919,  41  Stat.,  305-307 ;  sec.  28  of  Title  2,  act  of  October  28, 1919,  41 
Stat.,  305-316;  sec.  2  of  Title  2,  act  of  October  28.  1919,  41  Stat,  305-308;  sec.  6 
of  Title  XI,  act  of  June  15,  1917,  40  Stat.,  217-229,  as  to  whether  a  prohibition 
agent  is  authorized  by  law  to  serve  a  search  warrant.  The  same  charges  in  the 
commissioner's  accounts  have  been  suspended  because  the  search  warrants  were 
issued  for  service  to  deputy  collectors  of  internal  revenue. 

Section  5  of  Title  1,  act  of  October  28,  1919,  41  Stat.,  305-307,  provides  that 
**  the  Commissioner  of  Internal  Revenue,  his  assistants,  agents,  and  inspectors 
*  •  •  shall  have  all  the  power  for  the  enforcement  of  the  war  prohibition 
act  or  any  provisions  thereof,  which  is  conferred  by  law  for  the  enforcement  of 
existing  laws  relating  to  the  manufacture  or  sale  of  intoxicating  liquors  under 
the  laws  of  the  United  States  *' 

Section  28  of  Title  2,  act  of  October  28,  1919,  41  Stat.,  305-316,  provides  that 
••  the  commissioner,  his  assistants,  agents,  and  inspectors  •  ♦  •  shall  have  aU 
the  power  and  protection  in  the  enforcement  of  this  act  or  any  provisions 
thereof  which  is  conferred  by  law  for  the  enforcement  of  existing  laws  relating 
to  the  manufacture  or  sale  of  intoxicating  liquors  under  the  law  of  the  United 
States." 

Section  2  of  Title  2,  act  of  October  28,  1919,  41  Stat,  305-308,  provides  that 
"  section  1014  R.  S.  U.  S.  Is  hereby  applicable  to  the  enforcement  of  this  act. 
OlHcers  mentioned  in  said  section  1014  are  authorized  to  issue  search  warrants 
under  the  llmitatfons  provided  in  Title  XI  of  the  act  approved  June  15,  1917, 
40  Stat   217—229  " 

Section  6  of  Title  XI,  act  of  June  15,  1917,  40  Stat.,  217-229,  provides  that 
•"  he  (the  commissioner)  must  issue  a  search  warrant  ♦  •  *  to  a  civil  officer 
of  the  United  States  duly  authorized  to  enforce  or  assist  in  enforcing  any  law 
thereof,  ♦  ♦  ♦  commanding  him  forthwith  to  search  the  person  or  place 
named,  for  the  property  specified,  and  to  bring  It  before  the  *  ♦  •  com- 
missioner.** 

A  prohibition  agent  Is  an  agent  of  the  Commissioner  of  Internal  Revenue  and 
It  is  a  question  wliether  his  employment  is  an  office,  "  a  public  station  or  em- 
ployment, embracing  the  ideas  of  tenure,  duration,  emolument  and  duties*'; 
thus  fulfilling  the  requirements  of  clause  2,  section  2  of  article  2  of  the  Con- 
Btitution,  as  construed  in  6  Wallace  385 ;  99  U.  S.  508 ;  124  U.  S.  307 ;  124  U.  S. 
525,  533.  These  Supreme  Court  decisions  are  cited  by  the  Comptroller  of  the 
Treasury,  3  Comp.  Dec.  651,  to  show  that  U.  S.  deputy  marshals,  appointed 
tmder  the  provisions  of  section  780  R.  S.  U.  S.,  and  section  11  of  the  act  of 
May  28i  1896,  are  not  officers  of  the  United  States  and  that  the  act  of  May  28, 
1896,  section  11,  29  Stat,  140-182,  leaves  them  in  the  same  relation  to  the 
marshal  and  the  United  States  as  they  were,  or  are  (for  the  Comptroller  held 
that  the  provisions  of  sec  780  R.  S.  are  still  in  force)  held  in  by  said  sectloii 
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780  R.  S.  and  section  11  of  the  act  of  May  28,  1896,  27  Stat.,  182.  The  Comp- 
troller further  said  (page  653)  that  "  it  is  no  doubt  customary  to  jrive  deputies 
formal  commissions  or  other  written  evidences  of  their  appointment  or  employ- 
ment, but  the  execution  of  such  written  evidence  is  not  the  appointment  or  em- 
ployment itself."  This  is  also  true  of  a  regular  formal  commission  which,  as 
soon  as  it  is  signed  and  sealed  vests  the  office  in  the  appointee.  Doubtless,  the 
prohibition  agent  receives  also  a  paper  writing  in  the  nature  of  a  commission 
but  it  is  no  more  to  be  denominated  "  letters  patent "  granted  by  the  Govern- 
ment, under  the  public  seal,  to  a  person  appointed  to  an  office,  giving  him 
authority  to  perform  the  duties  of  the  office,  than  is  the  equally  simple  "  com- 
mission "  that  is  given  to  the  deputy  marshal.  Under  the  provisions  of  section 
787  R.  S.  U.  S.  the  marshal  himself  is  the  only  officer  mentioned  with  authority 
to  serve  the  process  of  the  courts  but  in  practice  he  seldom  personally  performs 
such  services,  which  devolves  upon  the  deputy  marshals,  appointed  by  himself 
under  the  provisions  of  section  780  R.  S.  U.  S.  and  of  section  11,  act  of  May  28, 
1896,  29  Stat,  180.  The  prohibition  agent  is  appointed  by  the  Commissioner 
of  Internal  Revenue  (or  Attorney  General)  under  the  provisions  of  section  38 
of  the  act  of  Oct.  28,  1919,  41  Stat.  319.  And  tins  applies  as  well  to  the  pro- 
hibition agent  as  to  the  deputy  marshal ;  neither  is  an  "  officer  "  in  strict  con- 
templation of  law  as  construed  by  the  Supreme  Court. 

In  his  decision  of  Sept.  30,  1919,  26  Comp.  Dec.,  228,  the  Comptroller  of  the 
Treasury  decided  that  a  U.  S.  commissioner  could  not  be  allowed  fees  for 
issuing  a  search  warrant  for  service  to  a  special  agent  of  the  Department  of 
Justice  in  a  case  coming  under  the  provisions  of  the  act  of  June  15,  1917,  40 
Stat,  229,  because  under  sec.  6  of  said  law  the  special  agent  was  not  an  officer 
within  the  meaning  of  this  statute  and  that  the  service  of  such  process  *'  falls 
exclusively  npon  the  marshal  and  his  appointed  deputies  unless  otherwise 
specifically  provided  by  law."  In  my  opinion  this  bases  the  right  of  the  com- 
missioner to  issue  a  search  warrant  to  the  prohibition  agent  for  service  simply 
upon  the  question  of  whether  the  agent  was  a  "  civil  officer  of  the  United  States." 
He  was  only  authorized  if  he  was  a  civil  officer,  for  the  prohibition  act  confers 
on  him  "  all  the  power  and  protection  In  the  enforcement  of  this  act  or  any  pro- 
visions thereof  ♦  *  •  conferred  by  law  for  the  enforcement  of  existing 
laws  ♦  •  ♦  relating  to  the  manufacture  or  sale  of  Intoxicating  liquors,"  and 
also  enacts  that  the  provisions  and  llmltaltons  as  to  Issue  of  search  warrants 
in  section  6  of  the  act  of  June  15,  1917,  40  Stat,  229,  shall  be  adopted.  Said 
section  6  provides  that  search  warrants  may  be  Issued  for  service  to  "  a  civil 
officer  of  the  United  States  duly  authorized  to  enforce  or  assist  In  enforcing  any 
law  thereof    ♦    ♦    *."    He  is  authorized  to  enforce,  but  is  he  an  officer? 

The  act  of  Oct.  28, 1919,  41  Stat.,  805,  became  a  law  nearly  a  month  after  the 
rendition  of  the  Comptroller's  decision.  It  provided  for  one  of  the  requirements 
contained  In  that  decision,  authority  to  enforce  the  prohibition  law ;  and.  In  adcU- 
tlon  to  that,  specific  authorization  to  serve  search  warrants  under  this  law,  if 
the  agent  was  a  civil  officer  of  the  United  States.  The  prohibition  agent  can 
scarcely  be  understood  as  holding  an  office  as  described  in  the  Supreme  Court 
decisions,  and  In  the  Comptroller's  decision  cited  above ;  but,  he  fills  an  employ- 
ment which  has  an  office,  that  of  obeying  the  mandates  and  carrying  out  the 
orders  of  his  superior  officer  in  enforcing  the  prohibition  law,  and  It  appears 
reasonable  to  suppose  that  the  term  "c^vil  officer"  was  employed  by  Congress 
in  this  popular  and  generally  accepted  sense  In  enacting  this  law.  Popularly 
such  employees  are  known  as  officers  and  It  is  a  question  If  It  was  not  used  by 
Congress  in  this  sense. 

Assuming  this  to  be  the  case,  I  hold  that  prohibition  agents  are  authorized, 
by  the  acts  of  June  15, 1917,  and  of  Oct  28, 1919,  to  serve  search  warrants  issued 
under  the  provision  of  the  latter  act  and  that  commissioners  issuing  such  war- 
rants to  them  are  entltied  to  their  fees  for  Issuing  said  warrants.  And  for  the 
same  reasons  I  hold  that  warrants  issued  tc  deputy  collectors  of  Internal 
revenue  are  Issued  to  "  civil  officers  of  the  United  States,  authorized  to  enforce 
*  *  *  any  law  thereof,"  and  that  the  commissioners  Issuing  them  are  entitled 
^  their  fees  therefor. 

I  understand  that  no  objection  to  service  of  the  search  warrants 
fts  made  has  been  raised  before  the  judiciary. 
Section  3462,  Bevised  Statutes,  provides  as  follows: 

The  several  judges  of  the  circuit  and  district  courts  of  the  United  States, 
and  commissioners  of  the  circuit  courts,  may,  within  their  respective  jurisdic- 
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dona,  issue  a  search-warrant,  authorizing  any  internal-revenue  officer  to  search 
any  premises  within  the  same,  if  such  officer  ma  Ices  oath  in  writing  that  be 
has  reason  to  believe,  and  does  believe,  that  a  fraud  upon  the  revenue  has 
been  or  is  being  committed  upon  or  by  the  use  of  the  said  premises. 

Section  28  of  Title  2,  act  of  October  28,  1919,  41  Stat.,  316,  pro- 
vides that: 

The  commissioner,  his  assistants,  agents,  and  inspectors,  and  all  other  officers 
of  the  United  States,  whose  duty  it  is  to  enforce  criminal  laws,  shall  have  all 
the  power  and  protection  in  the  enforcement  of  this  Act  or  any  provisions 
thereof  which  is  conferred  by  law  for  the  enforcement  of  existing  laws  relating 
to  the  manufacture  or  sale  of  intoxicating  liquors  under  the  law  of  the  United 
States. 

Under  section  3462,  Revised  Statutes,  any  internal  revenue  officer 
may  serve  a  search  warrant  resulting  from  his  own  complaint,  and 
under  section  28  of  title  2,  act  of  October  28,  1919,  41  Stat.,  316,  it 
seems  clear  that  Congress  intended  to  clothe  the  Commissioner  of 
Internal  Bevenue,  his  assistants,  agents,  and  inspectors  with  equal 
power  and  protection  in  the  enforcement  of  the  national  prohibi- 
tion act. 

Your  decision  is  approved. 


SALE  OF  SURPLUS  WAR  SUPPLIES— ACCOUNTING  FOR  PROCEEDS. 

Proceeds  of  sales  of  surplus  war  supplies  consolidated  at  various  places  for 
disposition  under  direction  of  the  Bureau  of  the  Budget  may  be  used  until 
June  90,  1923,  for  hire  of  civilian  personnel  outside  the  District  of 
Columbia,  their  traveling  expenses,  and  other  miscellaneous  expenses,  in- 
cluding personal  and  nonpersonal  services  incurred  becnuse  of  the  con- 
solidation of  the  suppUes  necessitating  special  organizations  to  dispose  of 
them,  provided  such  expenses  are  confined  solely  to  the  work  of  sales. 

Where  commissioned  officers  are  detailed  under  proper  authority  for  duty  with 
the  Bureau  of  the  Budget  for  the  disposition  of  surplus  war  supplies,  the 
proceeds  of  sales  may  be  used  to  pay  their  mileage,  in  the  absence  of  a 
specific  statute  requiring  payment  from  funds  expressly  appropriated 
tiherefor. 

In  order  to  make  available  the  proceeds  of  sales  of  surplus  war  supplies  for 
payment  of  necessary  expenses  incident  to  the  sales,  the  proceeds  should 
be  deposited  at  various  places  where  they  originate  to  the  credit  of  the 
Treasurer  of  the  United  States  under  a  special  fund,  and  requisition  made 
for  the  expense  money  to  be  placed  to  the  credit  of  accountable  officers 
who  will  be  required  to  render  regular  accounting.  A  quarterly  account 
snould  be  stated  with  respect  to  the  special  fund  and  the  balances  therein 
to  determine  the  amount  to  be  deposited  in  the  Treasury  of  the  United 
States  as  miscellaneous  receipts. 

The  authority  given  to  use  the  proceeds  of  sales  of  surplus  war  supplies  for 
payment  of  expenses  incident  to  the  sales  relates  only  to  such  surplus 
property  as  arises  out  of  the  World  War,  and  does  not  supersede  the 
ordinary  Government  procedure  in  the  sale  of  property,  the  proceeds  of 
which  are  required  by  section  3618,  Revised  Statutes,  to  be  covered  Into 
the  Treasury. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  October  4* 
192L 

I  have  your  letter  of  September  14,  1921,  with  inclosures,  request- 
ing decision  whether  funds  derived  from  the  sale  of  surplus  Gov- 
ernment property  may  be  used  to  pay  expenses  of  a  character  here- 
inafter indicated  when  incurred  in  connection  with  the  offices  of  the 
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Chief  Coordinator,  General  Supply,  and  Area  Coordinators,  General 
Supply,  provided  for  under  Circular  No.  15  issued  July  27,  1921,  by 
the  Director  of  the  Bureau  of  the  Budget  by  direction  of  the 
President. 

The  announced  purpose  of  said  circular  was  to  more  effectively 
carry  out  the  provisions  of  Executive  order  of  December  3,  1918, 
and  Executive  order  of  August  27,  1919,  relative  to  the  disposition 
of  surplus  equipment,  material,  and  supplies. 

Section  1  of  the  circular  provides: 

For  convenience,  the  territory  of  the  United  States  Is  divided  into  nine 
areas,  corresponding  to  the  nine  Army  Corps  areas,  and  in  each  area  an  official 
shall  be  selected  who  shall  be  known  as  the  coordinator  for  general  supplies 
for  the  several  executive  departments  and  independent  establishments  having 
activities  in  that  area.  Each  such  officer  shall  serve  under  the  title  Coordinator, 
General  Supply,  Corps  Area. 

With  reference  to  the  duties  of  each  of  these  nine  area  coordina- 
tors, section  2  of  the  circular  provides : 

He  will  confer  with  every  executive  department  and  Independent  agency  or 
establishment  having,  or  which  may  have,  activities  involving  the  disposition 
of  surplus  supplies  and  equipment,  In  the  area  assigned  him.  Upon  arrival  ia 
his  area  he  will,  by  means  of  correspondence  and  personal  inspection,  promptly 
locate  and  inspect  surpluses  and  accumulations  of  Government  stocks,  regard- 
less whether  or  not  these  stocks  have  been  reported  surplus,  and  report  thereon 
to  any  head  of  a  department  concerned,  as  well  as  to  the  Chief  Coordinator, 
General  Supply,  Washington,  D.  C,  referred  to  hereinafter,  having  particular 
reference  to  the  existence  of  accumulated  stocks  which  appear  to  be  in  excess 
of  reasonable  reserves  or  current  needs. 

He  will  keep  in  general  touch  with  all  Government  projects  in  his  area  in- 
volving the  procurement,  transfer,  or  disposal  of  Government  supplies  and 
equipment.  It  shall  be  his  duty  to  see  that  Government  policies  are  carried  out 
in  regard  to  the  departmental  purchase  of  Government  supplies.  He  shaU  have 
the  power  to  fix  the  fair  market  price  of  surpluses,  which  price  shall  be  the 
determining  measure  of  the  transfer  of  funds  upon  the  books  of  the  department 
incident  to  the  interdepartmental  transfer  of  material. 

He  is  authorized  to  act  in  the  name  of  the  Chief  Coordinator,  General  Supply, 
VS^ashington,  D.  C,  and  postpone  any  sale  of  Government  property  in  any  de- 
partment whatsoever  when  his  investigation  shows  that  it  is  not  in  tlie  financial 
interests  of  the  general  Government  to  permit  the  sale  to  be  held  or  to  be  con- 
tinued. He  will  immediately  report  his  action  in  these  cases  to  the  head  of  the 
department  concerned  and  to  the  Chief  Coordinator,  General  Supply,  V^ashing- 
ton,  D.  C. 

He  will,  by  correspondence,  keep  in  touch  in  a  general  way  with  the  co- 
ordinators for  general  supply  in  areas  adjacent  to  his  own  with  the  view  of 
effecting  economies  by  the  interchange  of  materials  bet\veen  corps  areas  when 
such  a  transaction  would  be  to  the  financial  interests  of  the  general  Govern- 
ment. 

He  will  submit  recommendations  to  the  head  of  the  department  concerned 
and  to  the  chief  coordinator,  at  any  time,  involving  practical  suggestions  which 
he  believes  would  result  in  economies  to  the  general  Government  in  disposing 
of  our  surplus  stocks  or  result  in  better  cooperation  between  various  Govern- 
ment agencies. 

Section  3  of  the  circular  reads: 

There  is  hereby  created  in  the  Office  of  the  General  Supply  Committee  the 
Office  of  Chief  Coordinator,  General  Supply,  whose  duty  it  shall  be  to  super- 
vise and  coordinate  the  work  of  the  coordinators,  general  supply,  operating  in 
each  corps  area,  and  to  bring  any  matters  to  the  attention  of  the  department 
heads  which,  in  his  judgment,  wiU  be  of  assistance  to  them  in  contributing  to 
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economy  and  efficiency.  The  Chief  Ck>ordlnator,  General  Supply,  will  instruct 
the  coordinators  of  supply  in  corps  areas  to  select  those  classes  of  stocks 
which  represent  substantially  the  bulk  of  the  money  value  of  all  stocks,  and 
concentrate  upon  thesp  untU  disposed  of. 

It  shall  be  the  duty  of  the  Chief  Coordinator  to  advise  as  to  the  methods  of 
exped  ting  the  inventories  of  surplus  stocks  in  the  possession  of  the  various  de- 
partments and  independent  establishments  of  the  Government,  upon  which  he 
shall  report  to  the  heads  of  departments  concerned. 

He  shall  advise  the  department  heads  upon  policy  governing  the  sales  of 
commodities  held  surplus  in  more  than  one  department  of  the  Government, 
which  policy  shall  aim  to  insure  un'formity  in  prices  received  and  tend  to  pro- 
tect the  state  of  the  market  in  the  Government's  interests. 

It  shall  be  the  duty  of  the  General  Supply  Committee  to  maintain  the  records 
of  the  surplus  property,  equipment  an!  material  reported  to  the  Chief  Coordi- 
nator, rece'ving  and  answering  inquiries  in  accordance  with  the  provisions 
of  the  Bzecutlve  order  of  August  27,  1919. 

Section  4  of  the  circular  imposes  upon  the  Chief  Coordinator  the 
additional  duty  of  exercising  general  supervision  over  the  purchase 
functions  of  the  several  departments  and  establishments  of  the  Gov- 
ernment. 

The  act  of  June  17,  1910,  36  Stat.,  631,  establishes  the  General 
Supply  Committee,  the  personnel  of  which  is  composed  of  a  represent- 
ative  from  each  of  the  departments.  A  purchasing  agent  has  here- 
tofore been  authorized  for  the  Post  Office  Department,  but  no  statu- 
tory authority  exists  for  a  purchasing  agency  for  the  whole  Gov- 
ernment, although  it  is  believed  such  a  plan  has  at  times  been  pre- 
sented to  Congress  without  result. 

It  is  not  apparent  from  this  circular,  nor  have  I  been  advised  from 
any  other  source,  by  whom  the  Chief  Coordinator  and  the  area  coor- 
dinators are  to  be  selected,  under  whose  direction  or  supervision  they 
are  to  serve,  or  from  what  appropriation  or  fund  their  compensation 
is  to  be  paid,  but  I  assume  that  the  budget  and  accounting  act  of 
June  10, 1921,  is  relied  upon  as  authority  for  the  establishment  of  the 
positions  which  they  are  to  hold,  that  they  will  serve  under  the  direc- 
tion or  supervision  of  the  Director  of  the  Budget,  and  that  they  will 
be  selected  and  paid  as  are  other  officers  of  the  Bureau  of  the  Budget. 

The  expenses  listed  in  bulletin  No*  3,  September  12,  1921,  of  the 
Chief  Coordinator,  in  connection  with  the  work  of  the  Chief  Coordi- 
nator and  the  area  coordinators,  which  it  is  proposed  to  pay  from 
funds  derived  from  the  sale  of  surplus  property  are  grouped  by  the 
Chief  Coordinator  into  four  classes  as  follows : 

(a)  Hire  of  clerks,  stenographers,  and  messengers  outside  of  the  District  of 
Columbia,  and  expert  aides  for  service  outside  of  the  District  of  Columbia. 

(b)  Traveling  expenses  of  civilian  employees,  Including  per  diem  in  lieu  of 
actual  expenses  not  to  exceed  the  rates  authorized  by  law. 

(c)  Mileage  of  commissioned  officers  at  the  rates  authorized  by  law,  includ- 
ing the  cost  of  transportation  which  may  be  furnished  on  Government  transpor- 
tation requests. 

(d)  Postage,  carfare,  telephone,  telegraph,  advertising,  printing,  stationery, 
and  other  miscellaneous  expenses,  including  personal  and  nonpersonal  services 
which  may  be  necessary  to  effect  the  inventorying  and  classifying  of  surplus 
property. 
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The  clear  question  for  the  decision  of  the  Comptroller  General  is 
the  use  of  the  proceeds  of  sale  for  the  four  general  purposes  stated 
in  the  letter  to  the  Secretary  of  the  Treasury  by  the  Chief  Coordi- 
nator, General  Supply,  and  lettered  (a),  (b),  (c),  and  (d).  The 
general  proposition  of  consolidating  surplus  property  and  proceeding 
to  make  sales  thereof  has  seemingly  already  been  put  into  effect  by 
the  issue  of  bulletins  and  circulars  prior  to  the  submission  of  the 
question  of  the  use  of  the  proceeds  of  the  sales. 

There  can  be  no  responsibility  on  the  General  Accounting  Office 
for  the  procedure  of  sale.  It  is  represented  as  a  means  to  accomplish 
the  disposition  of  surplus  property  which  practically,  if  not  adopted, 
would  mean  that  its  sale  can  not  be  accomplished  within  a  reasonable 
time,  if  at  all,  and  it  is  with  respect  to  this  condition  that  whatever 
may  be  given  approval  toward  the  use  of  the  proceeds  must  bo 
directed. 

The  items  (a)  hire  of  clerks,  etc.,  (b)  traveling  expenses  of  civilian 
employees,  (d)  postage,  miscellaneous  expenses  and  personal  and  non- 
personal  services  are  such  as  arise  purely  because  of  the  consolidation 
of  the  supplies  necessitating  special  organizations  to  dispose  of  them. 
If  the  consolidation  be  authorized  then  the  expenses  of  that  character 
are  authorized.  These  questions  I  take  as  settled  by  the  Executive 
order  and  the  bulletins  and  circulars  issued  and  as  not  for  my  consid- 
eration and  determination. 

The  item  (c) ,  mileage  of  commissioned  officers,  raises  the  question 
of  the  authority  to  have  the  officers  detailed  on  such  work.  If  such 
detail  be  authorized,  and  no  specific  statute  requires  payment  of  mile- 
age under  funds  expressly  appropriated  therefor,  then  there  can  be 
no  objection  to  that  item.  Upon  the  authority  to  make  the  detail,  I 
express  no  opinion  and  consider  that  a  matter  for  the  administrative 
heads  under  which  such  officers  respectively  come. 

Bearing  in  mind  the  main  purpose  to  be  obtained,  the  disposition 
of  surplus  Government  property,  this  must  necessarily  mean  that  the 
plan  of  consolidation  of  the  supplies  can  be  only  temporary  and  for 
the  time  necessary  to  dispose  of  it ;  otherwise  it  fails  in  its  purpose. 
And,  having  that  in  view,  I  think  it  proper  that  a  limit  of  time  should 
be  set,  within  which  period  only  it  may  be  effective  and  then  cease, 
and  for  that  period  I  would  name,  so  far  as  the  use  of  proceeds  is 
concerned,  the  end  of  the  next  fiscal  year,  June  30,  1923.  For  the 
purpose  of  using  the  proceeds  and  obtaining  a  proper  accounting 
they  must  be  deposited  at  the  various  places  at  which  they  originate 
to  the  credit  of  the  Treasurer  of  the  United  States  under  a  special 
fund  which  may  be  named  hereafter,  but  for  which  I  tentatively 
suggest  the  title  "Proceeds  of  Sale,  Surplus  Government  Property." 
Funds  arising  from  sale  of  such  property  which  may  have  been  placed 
in  special  deposit  accounts  may  be  transferred  tc  this  general  fund. 


DECISIONS  OF  THB  GOMPTBOIXER  GEKERAL.  189 

unless  the  net  balances  have  been  ascertained  so  as  to  make  it  proper 
to  cover  such  balances  into  the  Treasury  as  miscellaneous  receipts. 
The  proceeds  of  sales  can  only  be  drawn  upon  by  requisition  placing 
the  moneys  to  the  credit  of  accountable  officers  who  will  render  their 
accounting  accordingly.  There  is  no  authority  to  place  the  proceeds 
to  the  credit  of  any  administrative  officer  and  have  that  officer  transfer 
the  funds  to  the  credit  of  other  officers.  In  addition  to  this  I  think 
there  should  be  stated  periodically  an  account  with  respect  to  the 
special  fund  and  the  balances  therein  which  will  result  in  transferring 
from  that  fund  into  the  Treasury  of  the  United  States  as  a  miscel- 
laneous  receipt  the  proceeds  of  the  sales.  For  this  purpose  the  account 
should  be  stated  quarterly,  that  being  the  limit  allowed  by  law  for 
the  rendering  of  other  accounts,  and  hence  should  be  applicable  here. 

In  no  event  is  it  to  be  understood  that  the  plan  shall  have  the  effect 
of  superseding  the  ordinary  Government  procedure  in  the  sale  of 
property,  the  proceeds  of  which  are  required  by  section  3618,  Bevised 
Statutes,  to  be  covered  into  the  Treasury,  but  that  it  has  relation  only 
to  such  surplus  property  as  arises  out  of  the  late  war. 

It  is  also  to  be  understood  that  there  can  not  be  superseded  the 
authority  in  the  departments  of  actually  making  purchases  in  the 
sense  of  one  acting  for  all  branches  of  the  Government  and  practically 
bringing  under  a  general  purchasing  agent  all  such  purchases.  There 
would  be  no  authority  to  use  in  connection  with  purchase  matters  the 
services  which  are  being  paid  for  as  an  expense  of  sale  of  property. 
Such  expenses  as  are  chargeable  to  proceeds  of  sales  must  be  ab- 
solutely confined  to  the  work  of  sales  and  must  not  in  the  remotest 
degree  be  availed  of  upon  any  other  work. 


CONTRACTS— MISTAKE  IN  BIDS. 

No  relief  can  be  granted  a  contractor  for  a  mistake  in  its  bid  which  was  not 
sufficient  to  put  the  contracting  officer  on  notice,  where  a  contract,  clear 
and  unambiguous  on  its  face,  and  providing  for  paym^it  at  the  price  bid, 
was  executed  under  section  3744,  Revised  Statutes,  and  the  contractor  com- 
pleted the  worlc  under  the  contract. 

Decision  by  Comptroller  General  McCarl,  October  4,  1921. 

The  McAteer  Shipbuilding  Co.  (Inc.)  apidied  September  14, 1921, 
for  revision  of  the  action  of  the  Auditor  for  the  War  Department  in 
disallowing  by  settlement  No.  753554,  dated  November  27,  1920,  its 
claim  for  $1,466.55,  representing  the  difference  between  $1,629.50, 
the  sum  which  it  is  alleged  should  have  been  inserted,  and  $162.95, 
which  was  inserted,  in  its  offer  dated  May  20,  1920,  and  in  War 
Department  contract  dated  June  26,  1920,  for  opening  up  all 
cylinders  and  bearings  of  the  main  engine  of  the  U.  S.  submarine 
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chaser  V-8^  and  making  such  repairs  thereto  as  should  be  found 
necessary. 

By  circular  dated  May  11,  1920,  the  headquarters,  coast  defenses 
of  Puget  Sound,  invited  proposals  for  repairs  to  the  U.  S.  submarine 
chaser  V-8.  Of  the  11  different  items  of  repairs  specified,  and 
on.  which  separate  bids  were  required,  there 'is  in  controversy  only 
the  sixth  item,  which  reads:  ^^AU  cylinders  and  bearings  of  main 
engine  to  be  opened  up,  examined,  and  repairs  considered  necessary 
to  be  made."  A  place  was  named  in  the  circular  where  the  vessel 
could  be  inspected  and  prospective  bidders  were  informed  that  they 
should  familiarize  themselves  with  each  and  every  requirement  of 
the  conditions  and  specifications,  as  they,  with  their  intent,  would  be 
rigidly  adhered  to. 

The  claimant,  by  proposal  dated  May  20, 1920,  offered  to  open  up^ 
examine  and  make  such  repairs  as  should  be  found  necessary  to  the 
main  engine  of  the  submarine  chaser  for  $162.95  and  added  that 
this  amount:  "Does  not  include  reboring  of  any  cylinders  or  fur- 
nishing new  pistons.  All  new  rings  will  be  made."  In  a  letter 
dated  May  21,  1920,  the  claimant  corporation  made  a  separate  offer 
to  furnish  a  machine  and  operator  for  boring  cylinders  at  $2.60 
an  hour;  machinist  at  $1.90  an  hour;  and  helpers  at  $1.25  an  hour;, 
and  castings  at  14  cents  a  pound.  This  offer  was  accepted  by  letter 
dated  June  25, 1920.  A  contract  was  entered  into  in  compliance  with 
section  3744,  Bevised  Statutes,  on  June  26, 1920,  between  Capt.  C.  R. 
Finley,  Coast  Artillery  Corps,  acting  for  and  in  behalf  of  the  United 
States,  and  the  McAteer  Shipbuilding  Co.  (Inc.),  represented  by  its 
president,  John  McAteer. 

The  contract,  so  far  as  is  material,  provides: 

All  cylinders  and  bearings  of  main  engine  to  be  opened  up,  examined,  and 

repairs  considered  necessary  made.    For  the  sum  of $162. 95  plus 

tbe  following  prices  for  reboring  cylinders,  if  found  necessary:  Machine  and 
operator,  $2.60  per  hour ;  machinist,  $1.00  per  hour ;  and  castings  at  14  cents  per 
pound. 

Notwithstanding  that  the  offer  was  accepted  as  made  and  its 
terms  were  embraced  in  a  formal  contract,  it  is  contended  by  the 
claimant  that  it  made  an  error  in  submitting  a  bid  of  $162.95  for 
opening  up,  examining,  and  repairing  the  main  engine  and  that  both 
the  bid  and  contract  should  have  read  $1,629.50  for  this  item ;  that 
the  error  occurred  in  placing  the  decimal  point  before  the  figure  9^ 
rather  than  before  the  figure  5  in  its  offer;  that  its  representative 
called  the  attention  of  the  contracting  officer  to  the  error  before  the 
contract  was  executed,  but  that  both  believed  that  the  guaranteed 
bid  required  the  execution  of  the  contract  in  accordance  with  the 
bid ;  and  that  $162.95  was  so  low  a  figure  for  opening  up,  examining, 
and  repairing  the  main  engine,  with  the  exception  of  boring  the 
cylinders  and  furnishing  new  pistons,  as  to  be  obviously  erroneous^ 
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The  contracting  officer  certified  that  he  noticed  before  acceptance^ 
of  the  offer  that  the  claimant  proposed  to  overhaul  the  main  engine 
for  $162.95  whereas  the  next  lowest  bid  was  $1,530;  that  it  did  not 
occur  to  him  that  claimant  had  committed  an  error  as  it  had  qualified 
its  offer  by  stating  that  such  offer  did  not  include  reboring  of 
cylinders  and  furnishing  new  pistons;  and  that  since  the  next  lowest 
bidder  did  not  so  qualify  its  offer  he  concluded  that  the  next  lowest 
bidder  expected  to  rebore  the  cylinders  and  furnish  new  pistons  and 
that  the  difference  in  work  contemplated  accounted  for  the  difference- 
in  the  amount  of  the  offers.  The  superintending  engineer  of  the 
Army  Transport  Service,  Seattle,  has  certified  that  to  a  technical 
man  familiar  with  the  actual  conditions  on  board  the  vessel  and  the- 
amoimt  of  labor  involved,  the  claimant's  offer  for  item  six  would 
appear  to  be  ridiculously  small,  but  would  not  appear  so  to  one  not 
fully  versed  in  such  matters  when  viewed  in  conjunction  with  the 
qualifying  clause. 

The  purpose  of  the  law  requiring  War  Department  contracts  to 
be  reduced  to  writing  and  signed  at  the  end  thereof  by  the  con- 
tracting parties  is  to  make  certain  the  terms  of  the  contract.  Cramp 
V.  UrUted  States,  239  U.  S.,  221 ;  Aoherlind  v.  United  States^  240 
U.  S.,  531.  If  the  claimant  did  make  a  mistake  in  submitting  it? 
offer  its  action  in  signing  the  formal  contract  and  later  completing 
the  work  amounted  to  a  confirmation  of  its  offer,  and  precludes  pay- 
ment at  other  than  the  amount  stated  in  the  contract.  20  Comp. 
Dec.,  539. 

The  contract  on  its  face  is  unambiguous  and  is  thus  distinguishable 
from  the  case  in  26  Comp.  Dec,  286,  cited  by  the  attorney  for  the 
claimant. 

There  the  offer  and  contract  showed  on  their  face  that  there  was  a 
mistake  of  fact  on  the  part  of  the  contractor,  and  the  discrepancy 
between  the  bid  and  that  of  the  next  lowest  bidder  was  so  great  a& 
to  raise  an  implication  that  the  offer  was  accepted  by  the  contract- 
ing officer  with  the  intention  of  taking  advantage  of  the  mistake 
That  is  not  this  case.  There  is  no  mistake  of  fact  apparent  on  tha 
face  of  either  the  offer  or  the  contract  nor  is  the  discrepancy  between 
claimant's  qualified  offer  and  the  next  lowest  unqualified  offer  suf- 
ficient to  put  the  contracting  officer  on  notice.  There  can  be  no  relief 
granted  for  an  unilateral  mistake  of  fact  in  the  absence  of  fraud 
or  concealment,  ElMott  Machine  Company  v.  United  States,  44  Ct 
Cls.,  127. 

It  is  unnecessary  to  decide  whether  the  bond  submitted  with  claim- 
ant's offer  required,  as  it  is  alleged  both  parties  believed,  the  execu- 
tion of  the  contract  in  accordance  with  the  accepted  offer.  If  it  did 
not  so  require  the  contract  was  executed  under  a  mutual  mistake  of 
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law,  and  no  relief  can  be  granted  therefor  by  the  accounting  officers* 
BarUc  v.  Darnel^  12  Peters,  32;  Upton  v.  TribUcock^  91  U.  S.,  45; 
Hamblin  v.  Bishop^  41  Fed.  Kep.,  45. 

Upon  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment  is  sustained. 


INJURY  TO  ANIMALS  HIRED   BY  NATIONAL  GUARD. 

The  Government  Is  not  liable  for  injuries  sustained  by  animals  in  use  by 
National  Guard  organizations  for  the  purpose  for  which  hired,  in  the 
absence  of  a  contract  to  the  contrary,  or  a  failure  on  the  part  of  the  Govern- 
ment to  exercise  ordinary  care  in  their  use. 

Comptroller  Geneml  McCarl  to  the  Secretary  of  War,  October  6,  1921. 

I  have  your  letter  dated  September  26,  1921,  wherein  decision  is 
requested  as  to  whether  payment  is  authorized  from  any  funds  under 
your  control  and  appropriated  for  the  support  of  the  National  Guard 
for  injury  sustained  by  animals  hired  by  National  Guard  organiza- 
tions for  use  in  their  annual  encampments. 

The  question  arises  in  connection  with  the  annual  encampment 
of  the  Michigan  National  Guard  when  three  animals,  as  shown  by 
the  papers  attached  to  your  request  for  decision,  were  injured  incident 
to  the  service  en  route  to  and  during  encampment  and  apparently 
through  no  fault  or  negligence  on  the  part  of  any  individual  after 
having  been  hired  by  the  organizations  for  the  period  of  their  en- 
campments and  for  use  therein.  One  of  these  horses  reared  and  in 
coming  down,  struck  a  caisson.  This  resulted  in  a  deep  puncture 
wound  between  its  front  legs  and  on  its  left  side  in  the  region  of  the 
ribs.  The  regimental  veterinarian  recommended  a  payment  of  $50 
therefore*  Another  horse  was  calked  in  shipment  and  the  third,  while 
in  camp,  contracted  lymphangitis,  and  $20  and  $30,  respectively,  has 
been  recommended  therefor. 

The  terms  of  the  contract  under  which  these  horses  were  hired  do 
not  appear. 

The  controlling  provision  of  law  is  found  in  section  67  of  the  act 
of  June  3,  1916,  39  Stat.,  199,  which  provides  that  a  sum  of  money 
shall  thereafter  be  appropriated  annually  for  the  support  of  the 
National  Guard  and  further  provides,  under  such  rules  as  the  Secre- 
tary of  War  may  prescribe: 

*  *  *  for  the  hiring  of  horses  and  draft  animals  for  the  use  of  the  mounted 
troops,  batteries,  and  wagons ;  for  forage  for  same ;  and  for  such  other  incidental 
expenses  in  connection  with  lawfully  authorized  encampments,  maneuvers,  and 
field  instruction  as  the  Secretary  of  War  may  deem  necessary,  and  for  such  oUier 
expenses  pertaining  to  the  National  Guard  as  are  now  or  may  hereafter  be 
authorized  by  law. 

Sections  67  and  119  of  this  act  should  be  read  together.    The  latter 

section  reads : 

The  Secretary  of  War  shall  cause  to  be  estimated  annually  the  amount  necea- 
•ary  for  carrying  out  the  proyisions  of  so  much  of  this  act  aa  relates  to  the 
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mlUtia,  and  no  money  shall  be  expended  under  said  provision  except  as  shall 
from  time  to  time  be  appropriated  for  carrying  them  out 

The  general  liability  of  the  United  States  for  injury  to  hired  horses 
is  correctly  stated  in  16  Comp.  Dec,  68,  and  is  to  the  effect  that  the 
Uovernment  in  the  absence  of  a  contract  to  the  contrary  or  a  failure 
to  exercise  ordinary  care  is  not  liable  for  injuries  sustained  by  ani- 
mals when  being  used  for  the  purpose  for  which  hired.  I  am  not 
aware  of  any  specific  authorization  in  any  law  relating  to  the  National 
Guard  or  in  any  regulation  made  pursuant  to  law  which  makes  an 
exception  to  this  rule  in  the  case  of  animals  hired  by  National  Guard 
organizations  for  use  in  their  annual  encampments. 


RECORDING  AND  REPORTING  DELINQUENT  ACCOUNTS. 

The  duty  of  recording  delinquencies  of  disbursing  and  collecting  officers  in  ren- 
dering accounts  and  reporting  them  annuaUy  to  Congress,  imposed  on  the 
Secretary  of  the  Treasury  by  the  act  of  May  28,  18»6,  29  Stat.,  179,  should 
hereafter  be  performed  by  the  Greneral  Accounting  Office  under  act  of  June 
10,  1921,  42  Stat,  24,  except  balances  arising  on  postal  revenue  accounts  in 
regard  to  which  no  change  has  been  made,  although  the  function  of  waiving 
delinquencies  still  rests  in  the  Secretary  of  the  Treasury. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  October  7, 
1921. 

I  have  your  letter  of  September  20,  1921,  requesting  my  views  as 
to  the  respective  powers  and  duties  of  the  Secretary  of  the  Treasury 
and  the  Comptroller  Genera]  in  the  matter  of  performing  the  duties 
formerly  required  of  the  Secretary  of  the  Treasury  by  paragraph  2, 
section  12,  of  the  act  of  July  31,  1894,  28  Stat.,  209,  as  amended  by 
section  4  of  the  act  of  May  28, 1896,  29  Stat.,  179,  which  provides : 

So  much  of  section  twelve  of  the  legislative,  executive,  and  judicial  appro- 
priation act  approved  July  thirty-first,  eighteen  hundred  and  nlnety-fonr,  as 
requires  the  Secretary  of  the  Treasury,  on  the  first  Monday  of  January  in  each 
year,  to  make  report  to  Congress  of  such  officers  as  are  then  delinquent  in  the 
rendering  of  their  accounts  or  in  the  payment  of  balances  found  due  from  them 
for  the  last  preceding  fiscal  year  is  amended  to  read  as  follows : 

"The  Secretary  of  the  Treasury  shall,  on  the  first  Monday  of  January  in 
each  year,  make  report  to  Congress  of  such  officers  and  administrative  depart- 
ments and  offices  of  the  Government  as  were,  respectively,  at  any  time  during 
the  last  preceding  fiscal  year  delinquent  in  rendering  or  transmitting  accounts 
to  the  proper  offices  in  Washington  and  the  cause  therefor,  and  in  each  case 
indicating  whether  the  delinquency  was  waived,  together  with  such  officers, 
including  postmasters  and  officers  of  the  Post  Office  Department,  as  were  found 
upon  final  settlement  of  their  accounts  to  have. been  indebted  to  the  Govern- 
ment, with  the  amount  of  such  indebtedness  in  each  case,  and  who,  at  the  date 
of  making  report,  had  failed  to  pay  the  same  into  the  Treasury  of  the  United 
States." 

Section  7  of  the  act  of  July  31,  1894,  provided  that  the  several 
auditors  therein  provided  for  should  certify  balances  arising  on  their 
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Btatements  of  accounts,  except  accounts  relating  to  the  postal  reve* 
nues  and  expenditures  therefrom,  to  the  Division  of  Bookkeeping 
and  Warrants  in  the  oflSce  of  the  Secretary  of  the  Treasury.  Bal- 
ances arising  on  accounts  of  the  postal  revenues  and  expenditures 
therefrom  were  required  to  be  certified  to  the  Postmaster  General. 

Section  304  of  the  budget  and  accounting  act  of  June  10,  1921,  42 
Stat.,  24,  provides  that  the  duties  of  the  Division  of  Bookkeeping 
and  Warrants  relating  to  keeping  the  personal  ledger  accounts  of 
disbursing  and  collecting  officers  shall,  so  far  as  not  inconsistent  with 
the  act,  be  imposed  upon  the  General  Accounting  Office.  The  duty  of 
reporting  to  Congress  those  officers  who  are  delinquent  in  paying 
balances  found  due  from  them,  other  than  balances  arising  on  ac- 
counts of  the  postal  revenues,  is  one  relating  directly  to  the  keeping 
of  personal  ledger  accounts,  and  therefore  is  one  which  has  now  been 
transferred  to  and  imposed  upon  the  General  Accounting  Office  by 
this  section. 

Annual  reports  of  delinquencies  in  rendering  accounts  required  by 
the  act  of  1896  stand  upon  the  same  footing.  The  function  of  waiving 
delinquencies  in  the  rendition  of  accounts  as  provided,  also,  in  section 
12  of  the  act  of  1894  still  rests  in  the  President,  or  the  Secretary  of 
the  Treasury,  as  the  case  may  be,  being  incidental  to  the  duty  of 
passing  upon  requisitions  for  the  advance  of  money,  a  duty  which 
remains  with  the  Secretary  of  the  Treasury,  but  the  duty  of  record- 
ing and  reporting  such  delinquencies  is  one  relating  directly  to  the 
receipt  and  settlement  of  accounts  and  the  keeping  of  personal  ledger 
accounts,  fimctions  which  now  rest  entirely  in  the  General  Account- 
ing Office. 

Hereafter  the  annual  report  of  delinquencies  and  balances  required 
by  the  act  of  1896  should  be  made  by  the  General  Accounting  Office, 
and  not  as  heretofore  by  the  Treasury  Department.  As  regards  the 
balances  arising  on  postal  revenue  accounts  the  budget  and  account- 
ing act  makes  no  change  in  former  laws  in  so  far  as  the  matter  of 
certifying  and  reporting  those  balances  is  concerned. 


HONORABLE-DISCHARGE  GRATUITY— NAVY,  ENLISTED  MEN. 

The  eflFect  of  the  act  of  July  12,  1921,  42  Stat,  139,  is  to  limit  the  payment  of 
honorable-discharge  gratuity  on  reenlistments  in  the  Navy  on  or  after  its 
date  to  one  month's  pay  for  each  year  of  service  In  last  expiring  enlist- 
ment that  Is  not  in  excosis  of  number  of  years  for  which  reenlisted. 

Active  duty  in  the  Naval  Reserve  Force  in  the  enrollment  In  which  servinj* 
when  transferred  to  the  Regular  Navy  under  the  act  of  July  11,  1919, 
41  Stat,  139,  is  service  included  in  that  of  an  enlisted  man  in  *'  la<^t 
expiring  enlistment "  for  the  purpose  of  the  payment  of  honorable-discharge 
gratuity  pursuant  to  the  act  of  July  12,  1921,  42  Stat,  139;  but  inactive 
duty  in  such  reserve  enrollment  is  excluded  for  such  purpose. 
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Cinder  the  act  of  July  12,  1921,  42  Stat.  139.  limiting  payment  of  honorable- 
discbarge  gratuity  upon  reenllstment  In  the  Navy  to  one  month's  pay  for 
each  year  of  service  in  the  last  expiring  enlistment,  the  maximum  amount 
of  gratuity  authorized  is  four  months*  pay,  regardless  of  the  fact  that  by 
reason  of  extensions  service  in  the  last  expiring  enlistment  may  have  been 
more  than  four  years. 

Payment  of  honorable-discharge  gratuity  to  enlisted  men  of  the  Navy  upon 
extension  of  "  duration  of  war  "  enlistments,  made  either  before  or  after 
July  12,  1921,  is  controlled  by  the  act  of  July  11,  1919,  41  Stat,  139,  but 
where  there  has  been  an  honorable  discharge  from  an  extended  *'  duration 
of  war"  enlistment  and  a  reenllstment  on  or  after  July  12,  1921,  the  act 
of  July  12,  1921,  42  Stat,  139,  Is  applicable,  and  all  prior  service  under  the 
extended  enlistment  may  be  included  In  computing  tJie  years  of  service  in 
the  "  last  expiring  enlistment,"  which  constitute  the  basis  on  which  the 
honorable  discharge  gratuity  is  payable. 

Prior  service  under  a  minority  enlistment  in  the  Navy  may  be  included  as 
"  service  in  the  last  expiring  enlistment  **  in  computing  honorable  dis- 
charge gratuity  under  the  act  of  July  12,  1921,  42  Stat.,  139. 

Where  an  enlisted  man  of  the  Navy  is  discharged  under  the  act  of  August  22, 
1912,  37  Stat,  331,  within  three  months  of  the  date  on  which  a  statutory 
term  of  enlistment  is  due  to  expire,  time  elapsing  between  date  of  dis- 
charge and  date  on  which  the  enlistment  was  due  to  expire  may  be  con- 
sidered an  equivalent  of  service  in  computing  honorable-discharge  gratuity 
under  the  act  of  July  12,  1921,  42  Stat.,  139,  limiting  the  amount  to  one 
month's  pay  for  "  each  year  of  service  in  the  last  expiring  enlistment" 

Time  served  under  a  temporary  commission  by  an  enlisted  man  of  the  Navy 
who  reverts  to  his  enlisted  status  after  termination  of  the  temporary  com- 
mission and  reenlists  in  the  Navy  may  be  included  as  '*  service  in  the  last 
expiring  enlistment "  in  computing  honorable-discharge  gratuity  under  the 
act  of  July  12,  1921.  42  Stat.,  139. 

Where  a  man  reenlists  in  the  Regular  Navy  on  or  after  July  12,  1921,  after 
discharge  from  an  enrollment  in  the  Fleet  Naval  Reserve,  his  last  enlist- 
ment in  the  Regular  Navy  prior  to  his  enrollment  in  the  Reserve  constitutes 
the  "  last  expiring  enlistment "  within  the  meaning  of  the  act  of  July  12, 
1921,  42  Stat.,  139,  limiting  the  payment  of  honorable-discharge  gratuity 
to  one  month's  pay  for  "each  year  of  service  In  the  last  expiring  enlist- 
ment," 

Time  spent  on  indefinite  furlough  may  not  be  Included  as  "  service  "  within  the 
meaning  of  the  act  of  July  12,  1921,  42  Stat,  139,  limiting  the  payment 
of  honorable-discharge  gratuity  on  reenlistraent  in  the  Navy  to  one  month's 
pay  for  **each  year  of  service  in  the  last  expiring  enlistment" 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  October  8,  1921. 

I  have  your  letter  of  August  4,  1921,  requesting  decision  as  to  the 
amount  of  honorable-discharge  gratuity  which  may  be  paid  under 
the  act  of  July  12,  1921,  42  Stat.,  139,  under  conditions  of  reenlist- 
ment  and  prior  service  as  illustrated  in  cases  (a)  to  (m). 

The  act  of  July  12,  1921,  provides  as  follows : 

Sec.  2.  That  hereafter  no  enlisted  man  in  the  Navy  shall  be  paid  on  reen- 
llstment an  honorable-discharge  gratuity,  or  any  proportionate  part  thereof,  in 
excess  of  any  amount  equal  to  one  month's  pay  for  each  year  of  service  in  the 
last  expiring  enlistment  of  such  enlisted  man. 

The  last  general  law  providing  for  the  payment  of  honorable- 
discharge  gratuity  is  found  in  the  act  of  August  22, 1912,  37  Stat.,  331, 
as  follows : 

If  any  enlisted  man  or  apprentice,  being  honorably  discharged,  shall  reenligt 
for  four  years  within  four  months  thereafter,  he  shall,  on  presenting  his  hon- 
orable discharge,  or  on  accounting  in  a  satisfactory  manner  for  its  loss,  be 
entitled  to  a  gratuity  of  four  months'  pay  equal  in  amount  to  that  which  he 
would  have  received  if  he  had  been  employed  In  actual  service:  Provided^ 
That  any  enlisted  man  in  the  Navy  whose  term  of  enlistment  has  been  extended 
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I  for  an  aggregate  of  four  years  shall,  after  the  expiration  of  the  pieceding 

four-year  term  of  enlistment  upon  which  the  extension  is  made,  and  if  otherwise 
entitled  to  an  honorable  discharge,  be  paid  the  gratuity  above  provided. 

At  the  time  of  enactment  of  this  law  enlistments  for  four  years 
or  for  minority  only  were  authorized  for  the  Navy.  Subsequently, 
by  the  acts  of  July  11,  1919,  41  Stat.,  134,  and  June  4,  1920,  41 
Stat.,  836,  enlistments  were  authorized  for  terms  of  two,  three,  or 
four  years,  and  both  these  latter  laws  contain  provisions  that  "  all 
laws  now  applicable  to  four-year  enlistments  shall  apply,  under  such 
regulations  as  may  be  prescribed  by  the  Secretary  of  the  Navy,  to 
enlistments  for  shorter  periods  with  proportionate  benefits  upon 
discharge  and  reenlistment." 

The  clear  provision  of  the  act  of  July  12, 1921,  is  a  limitation  upon 
the  amount  of  the  gratuity  that  may  be  paid.  It,  in  effect,  authorizes 
no  more  gratuity  to  be  paid  than  would  be  the  equivalent  of  one 
month's  pay  for  each  year's  service  in  a  prior  enlistment.  It  does 
not  alter  the  conditions  under  which  gratuity  is  payable,  and  if  that 
condition  relates  to  reenlistment  it  means  that  for  the  period  of  that 
reenlistment  no  more  can  be  paid  than  the  equivalent  service  in  the 
last  enlistment.  In  other  words,  if  there  has  been  a  four-year  serv- 
ice in  the  last  enlistment  and  the  reenlistment  is  four  years,  four 
months'  gratuity  would  be  payable;  if  there  has  been  a  four-year 
service  in  the  last  enlistment  and  the  reenlistment  is  only  for  two 
years,  two  months'  gratuity  only  would  be  payable,  and  so  on.  See 
also  1  Comp.  Gen.,  52. 

The  matter  is  answered  in  these  general  terms,  as  the  general  rule 
and  its  application  to  the  specific  cases  submitted  is  as  follows : 

(a)  Enrolled  in  the  Naval  Reserve  Force  1  July,  1917;  served  on  active  duty 
continuously  until  1  August,  1919.  when  he  transferred  to  Regular  Navy  to  serve 
unexpired  portion  of  6nrollment;  honorably  discharged  30  June,  1921;  reen- 
Usted  in  Regular  Navy  for  four  years  15  July,  1921. 

While  the  Comptroller  of  the  Treasury  has  repeatedly  held  that 
service  in  the  Naval  Reserve  Force  was  not  service  in  the  Navy  for 
purposes  of  increase  of  pay  and  gratuity  upon  subsequent  enlistment 
in  the  Regular  Navy,  I  am  of  the  opinion  that  as  the  act  of  July  11, 
1919,  41  Stat.,  139,  under  authority  of  which  the  transfer  was  made 
from  the  Naval  Reserve  Force  to  the  Regular  Navy,  gave  the  man 
after  transfer  the  status  of  an  enlisted  man  of  the  Regular  Navy,  the 
period  covered  by  term  of  enrollment  should  be  construed  within  the 
meaning  of  the  act  of  July  12,  1921,  as  ^'  the  last  expiring  enlist- 
ment." Question  (a)  is  therefore  answered  that  upon  reenlistment 
July  15,  1921,  the  man  would  be  entitled  to  a  gratuity  of  four 
months'  pay  computed  as  provided  by  the  act  of  August  22, 1912. 

(b)  Enrolled  In  the  Naval  Reserve  Force  1  July,  1917;  released  from  active 
duty  1  December,  1918 ;  recalled  to  active  duty  and  transferred  to  Regular  Navy 
to  serve  unexpired  portion  of  enrollment  1  January,  1920;  honorably  die- 
cbasfed  80  June,  1921 ;  reenlisted  in  Regular  Navy  for  four  years  15  July,  1&2L 
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From  the  wording  of  the  act  of  July  12,  1921,  "  for  each  year  ol 
service  in  the  last  expiring  enlistment,"  it  is  evident  that  Congress 
intended  that  the  actual  years  of  "  service  "  only  were  to  be  counted 
in  determining  the  number  of  months'  pay  to  be  paid  as  a  gratuity. 
A  period  of  time  elapsing  while  a  member  of  the  reserve  is  on  in- 
active duty  is  not  "  service  "  within  the  meaning  of  the  act  In  the 
case  as  illustrated  in  your  question  a  man  would  have  had  two  years, 
eleven  months,  and  one  day  of  service,  and  would  be  entitled  upon  re- 
enlistment  of  four  years  to  a  gratuity  of  two  months'  pay,  the  prior 
service  not  equaling  the  four  years  for  which  reenlisted. 

(c)  Enlisted  in  the  Navy  1  July,  1916;  extended  enlistment  one  year  30  June, 
1920 ;  honorably  discharged  30  June,  1921 ;  reenlisted  in  Regular  Navy  for  four 
years  15  July,  1921. 

The  five  years'  service  in  this  enlistment  must  be  taken  as  con- 
stituting the  last  expiring  enlistment.  The  provision  of  the  act  of 
July  12,  1921,  provides  for  the  payment  of  "honorable  discharge 
gratuity  or  any  proportionate  part  thereof."  As  set  forth  in  the  act 
of  August  22, 1912,  honorable  discharge  gratuity  is  four  months'  pay,. 
The  use  of  the  words  "  proportionate  part  thereof  "  implies  an  amount 
less  than  four  months'  pay  but  not  an  amount  in  excess  thereof.  Four 
months'  pay  only  is  therefore  authorized  as  the  gratuity  in  a  case 
as  presented  in  your  question. 

(d)  Enlisted  in  the  Navy  lor  duration  of  war  1  February,  1918;  extended 
enlistment  for  two  years  from  15  July,  1919 ;  extended  enlistment  for  two  addi- 
tional years  15  July,  1921. 

The  case  herein  illustrated  does  not  come  under  the  act  of  July  12, 
1921,  for  the  reason  that  an  extension  of  a  "  duration  of  war  "  enlist- 
ment is  specificaUy  authorized  by  the  act  of  July  11,  1919,  41  Stat., 
139,  and  the  gratuity  to  be  paid  on  such  an  extension  is  specifically 
fixed  by  that  act.  The  act  of  July  11,  1919,  41  Stat.,  139,  reads  as 
follows : 

That,  as  to  gratuity  pay,  such  enlisted  men  who  extend  their  enlistment  as 
before  provided  shall  be  entitled  to  receive  an  allowance  of  one  month's  pay  for 
extending  their  enlistment  for  one  year,  two  months*  pay  for  extending  their 
enlistment  for  two  years,  three  months*  pay  for  extending  their  enlistment  for 
three  years,  and  in  the  Navy  four  months'  pay  for  extending  their  enlistment 
for  four  years. 

The  extension  of  a  "  duration  of  war  "  enlistment  is  not  governed 
by  the  organic  extension  of  enlistment  act  of  August  22,  1912,  37 
Stat.,  331,  and  the  allowance  to  be  paid  in  consideration  of  the  ex- 
tension is  not  controlled  by  the  provision  of  that  act  which  measures 
the  gratuity  as  an  amount  which  men  would  receive  were  they  "  regu- 
larly discharged  and  reenlisted  immediately  upon  the  expiration  of 
their  term  of  enlistment"    See  in  this  connection  27  Comp.  Dec,  298. 

(e)  Enlisted  in  Navy  for  duration  of  war  1  February  1918;  extended  enUst- 
m^itfor  two  years  from  15  July  1919;  honorably  discharged  14  July  1921;  re- 
enlisted for  four  years  15  July  1921. 


198  DBCISIOKS  OF  THE  OOMPTBOLLBR  GEKERAL. 

This  case  shows  "  service  ^  of  three  years,  five  months,  and  fourteen 
days  and  a  gratuity  of  three  months'  pay  is  authorized. 

(f)  Enlisted  for  minority  1  July  1916  (age  16  years)  ;  honorably  discharged 
80  June  1921 ;  reenlisted  for  four  years  1  August  1921. 

This  case  shows  "service"  of  five  years  and  a  gratuity  of  four 
months'  pay  is  authorized. 

(g)  Enlisted  for  minority  1  May  1918  (age  17  years.  6  months)  ;  honorably 
■discharged  1  August  1921  (three  months  prior  to  expiration  of  enlistment) ; 
reenlisted  for  four  years  2  August  1921. 

This  case  shows  an  equivalent  of  "service"  of  three  years,  six 
months,  and  one  day  and  a  gratuity  of  three  months'  pay  is  author- 
ized. A  question  seems  to  arise  because  of  the  discharge  three  months 
prior  to  expiration  of  enlistment,  and  I  am  led  to  believe  that  by 
reason  of  the  provision  in  the  act  of  August  22,  1912,  37  Stat.,  331, 
under  authority  of  which  discharges  may  be  granted  within  three 
months  of  the  date  on  which  an  enlistment  is  due  to  expire,  said  dis- 
charge being  for  the  convenience  of  the  Government  and  by  specific 
provision  of  law  to  operate  "  without  prejudice  to  any  right,  privi- 
lege, or  benefit  that  he  would  have  received  *  *  •  or  to  which  he 
would  thereafter  become  entitled  had  he  served  his  full  term  of 
enlistment  or  extended  enlistment,"  the  time  elapsing  between  date  of 
actual  discharge  and  date  on  which  the  enlistment  was  due  to  expire 
should,  within  the  meaning  of  the  act  of  July  12, 1921,  be  considered 
as  "  service."  For  this  reason  I  state  this  case  represents  "  an  equiva- 
lent of  service." 

(h)  Enlisted  for  four  years  1  August  1914;  commissioned  temporary  ensign 
1  July  1918;  reverted  to  enlisted  status  31  July  1921;  honorably  discharged  1 
August  1921;  reenlisted  for  four  years  2  August  1921. 

The  temporary  commission  referred  to  in  this  case  was  authorized 
by  the  act  of  May  22,  1917,  40  Stat.,  84.  Section  7  of  this  act  pro- 
vides: 

That  the  rights,  benefits,  privileges,  and  gratuities  of  all  enlisted  men  of  the 
Navy  and  Marine  Corps  now  authorized  by  law  shall  not  be  lost  or  abridged  in 
any  respect  whatever  by  their  acceptance  of  temporary  commissions  or  war- 
rants hereunder: 

This  same  section  also  provides  that  upon  the  termination  of  a  tem- 
porary commission  the  enlisted  man  shall  revert  to  the  rating  from 
which  temporarily  advanced. 

As  the  act  of  May  22,  1917,  specifically  provides  that  an  enlisted 
man  so  temporarily  commissioned  shall  revert  to  his  enlisted  status, 
it  is  clear  that  the  period  for  which  the  man  enlisted  is  not  to  be 
considered  as  terminated  upon  acceptance  of  the  temporary  com- 
mission. In  determining  when  a  discharge  should  be  issued  to  an 
enlisted  man  upon  reverting  to  his  enlisted  status  the  Navy  De- 
partment has  ruled  that  if  the  date  has  passed  or  been  reached  on 
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which  the  man  would  have  been  discharged  had  he  not  been  com- 
missioned he  shall  as  soon  as  possible  be  issued  a  discharge  as  of 
expiration  of  enlistment,  but  if  the  date  has  not  been  reached  he 
shall  be  required  to  serve  in  his  enlisted  rating  until  that  date  does 
arrive.  I  am  accordingly  of  the  opinion  that  within  the  meaning  of 
the  act  of  July  12,  1921,  the  entire  period  from  date  of  enlistment, 
August  1,  1914,  should  be  construed  as  falling  within  the  term  ^'  the 
last  expiring  enlistment  of  such  enlisted  man  "  and  that  a  gratuity 
of  four  months'  pay  is  authorized. 

(i)  Enlisted  for  two  years,  1  September  1919;  honorably  discharged  30 
June  1921;  (1)  reenli'^ted  for  four  years  12  July  1921;  (2)  reenlisted  for 
four  years,  13  July  1921. 

The  act  of  July  12,  1921,  provides  that  '^hereafter  no  man  shall 
be  paid  "  and  brings  the  two  classes  of  the  subdivision  of  your  illus- 
trated cases  under  the  law.  See  Robertson  v.  Bradbury^  132  U.  S.^ 
493.  As  was  stated  under  your  question  (g) ,  a  discharge  within  three 
months  of  expiration  of  enlistment  is  presumed  to  be  for  the  conven- 
ience of  the  Government.  At  time  of  the  enactment  of  the  act  of 
August  22,  1912,  37  Stat.,  331,  enlistment  periods  of  four  years  and 
for  minority  only  were  in  effect.  The  act,  however,  provided  for  dis- 
charge at  any  time  within  three  months  before  the  expiration  of  his 
^term  of  enlistment."  An  enlistment  on  September  1,  1919,  for  two 
years  was  for  a  statutory  "  term,"  and  as  the  Navy  Department  has 
held  that  the  provision  of  the  act  of  August  22,  1912,  applies  in  au- 
thorizing a  discharge  therefrom  within  three  months,  I  conclude  that 
a  gratuity  of  two  months'  pay  is  payable  upon  reenlistment  in  either 
case  1  or  2. 

(J)  Enlisted  for  four  years  1  July,  1915;  honorably  discharged  30  June,  1919; 
reenlisted  for  two  years  15  July,  1919 ;  honorably  discharged  30  June,  1921 ;  en- 
rolled Fleet  Naval  Reserve  1  July,  1921;  discharged  Fleet  Naval  Reserve  15 
July,  1921 ;  reenlisted  in  Navy  16  July,  1921. 

The  right  under  the  act  of  August  29,  1916,  39  Stat.,  590,  of  en- 
rolled members  of  the  Fleet  Naval  Reserve,  to  honorable  discharge 
gratuity  was  fully  set  forth  by  the  Comptroller  of  the  Treasury  in 
26  Comp.  Dec,  489.  The  act  of  August  29,  1916,  provides  that  upon 
reenlistment,  subject  otherwise  to  the  conditions  of  the  act,  a  man 
shall  be  entitled  ^^  to  the  same  gratuity ''  as  if  he  had  reenlisted  in  the 
regular  naval  service  within  four  months  of  discharge  therefrom.  A 
gratuity  of  two  months'  pay  is  payable. 

(k)  Enlisted  for  four  years  1  July,  1917 ;  discharged  1  May,  1921 ;  reenlisted 
fbr  two  years  15  July,  1921. 

(1)  Enlisted  for  two  years  1  July,  1919;  discharged  1  May,  1921;  reenlisted 
for  three  years  15  July,  1921. 

For  reasons  assigned  in  discussing  the  various  phases  of  the  pre* 
ceding  cases,  a  gratuity  of  two  months'  pay  is,  in  either  case,  payable. 
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(m)  Enlisted  1  July,  1917;  placed  on  indefinite  furlough  1  January.  1919; 
bonorably  discharged  30  June,  1921 ;  reenlisted  for  four  years  15  July,  1921. 

This  case  represents  a  period  of  one  year,  six  months,  and  one  day 
of  active  service ;  and  in  accordance  with  the  answer  to  question  (b) 
«  gratuity  of  one  months'  pay  is  payable. 


DAMAGES   CAUSED  BY   AMERICAN   FORCES   ABROAD. 

Claims  for  damages  caused  by  American  forces  abroad,  under  act  of  April  18, 
1918,  40  Stat.,  532,  should  be  paid  out  of  that  fiscal  year's  appropriation  in 
which  the  amount  of  damage  is  determined  and  allowed. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  October  10,  1921. 

I  have  your  letter  of  September  29,  1921,  the  pertinent  part  of 
which  is  as  follows : 

The  inclosed  papers  relate  to  the  approved  claim  of  Mabel  Caden,  of  South- 
ampton, England,  in  the  amount  of  £26-4-0,  for  damages  to  a  bicycle  and  per- 
sonal injuries  sustained  by  her  in  an  automobile  accident  which  occurred  on 
September  30,  1918,  near  London  Road  and  Cumberland  Place,  Southampton, 
England. 

These  papers  are  forwarded  for  decision  as  to  whether  or  not  the  amount 
awarded,  £26-M),  as  shown  on  the  inclosed  voucher,  might  be  paid  from  the 
appropriation  "Incidental  Expenses,  Q.  M.  Corps,"  pertaining  to  any  fiscal 
year  available  for  disbursement,  that  is,  in  the  instant  case,  from  funds  of  the 
fiscal  year  1920,  or  1921,  or  1922,  in  view  of  the  fact  that  the  act  of  April  18, 
1918,  pr(?vides  that  the  appropriation  "Incidental  Expenses  of  the  Quarter- 
master Corps  "  shall  be  available  for  paying  such  claims,  without  limitation  as 
to  the  fiscal  year  when  payments  might  be  made. 

The  act  of  April  18, 1918,  40  Stat.,  532,  providing  "  indemnity  for 
damages  caused  by  the  American  forces  abroad  "  creates  a  new  right 
in  the  persons  coming  within  its  provision,  and  at  least  in  its  retro- 
active operation  makes  the  matter  a  charge  against  the  appropriation 
in  force  at  the  time  it  is  determined  what  damage,  if  any,  a  claimant 
has  sustained  rather  than  referring  it  to  appropriations  of  prior 
fiscal  years.  Under  this  view  of  the  law,  which  I  think  correct,  there 
could  be  no  charge  in  the  instant  case  against  the  1919  appropriation, 
as  it  had  not  then  been  determined  that  claimant  was  entitled  to 
damages  or  the  amount  thereof  allowed.  It  does  not  clearly  appear 
when  it  was  decided  that  claimant  was  entitled  to  be  paid  an  indem- 
nity for  the  injuries  suffered  at  the  hands  of  the  American  forces 
and  its  amount  fixed,  so  that  I  am  unable  to  specify  under  what  par- 
ticular year's  appropriation  the  claim  should  be  paid.  It  is  sufficient 
to  say  that  the  claim  should  be  paid  out  of  that  fiscal  year's  appro- 
priation in  which  the  amount  of  damage  was  determined  and  allowed. 
The  affirmative  action  should  be  shown  in  the  case.  The  papers 
accompanying  your  letter  are  herewith  returned. 


DECISIONS  OF  THE  COMPTBOIXER  GENEBAL.  201 

CONTRACTS  FOR  CARRYING  MAIL. 

When  a  contractor  for  carrying  United  States  mail  falla  or  refuses  to  perform 
the  required  service  on  a  star  route,  and  temporary  services  can  not  be  pro- 
cured within  the  amount  of  the  contractor's  bond,  the  Postmaster  General 
may  employ  temporary  services  on  such  route  at  a  rate  per  annum  in  excess 
of  the  amount  of  the  bond  and  charge  same  to  the  contractor. 

ComptroUer  General  McCarl  to  the  Postmaster  General,  October  10,  1921. 

I  have  your  letter  of  September  28,  1921,  requesting  decision 
whether  when  an  accepted  bidder  or  contractor  shall  fail  or  refuse  to 
perform  the  required  service  on  a  star  route,  and  temporary  service 
can  not  be  procured  within  the  bond  rate,  you  are  authorized  there- 
after to  employ  temporary  service  on  such  route  at  a  rate  per  annum 
in  excess  of  the  amount  of  the  bond  required  of  the  accepted  bidder 
or  contractor,  it  appearing  that  a  surety  company  has  protested 
against  such  practice  in  the  past. 

Section  2  of  the  act  of  August  3, 1882, 22  Stat.,  216,  provides : 

Whenever  a  contractor  for  postal  service  fails  to  commence  proper  service 
ander  the  contract,  or,  having  commenced  service,  fails  to  continue  in  the  proper 
performance  thereof,  the  Postmaster  General  may  employ  temporary  service  on 
the  route,  at  a  rate  of  pay  per  annum  not  to  exceed  the  amount  of  the  bond 
required  to  accompany  proposals  for  service  on  such  route,  as  specified  in  the 
advertisement  of  the  route,  or  at  not  exceeding  pro  rata  of  such  bond,  in  cases 
where  service  shall  have  been  ordered  to  be  increased,  reduced,  curtailed,  or 
changed,  subsequent  to  the  execution  of  contract:  The  cost  of  such  temporary 
service  to  be  charged  to  the  contractor  and  to  continue  until  the  contractor  com- 
mences or  resumes  the  proper  performance  of  service,  or  until  the  route  can  be 
relet,  as  now  provided  by  law,  and  service  commenced  under  the  new  award  of 
contract  All  acts  or  parts  of  acts  inconsistent  with  the  provisions  of  this  act 
being  hereby  repealed* 

This  provision  relates  to  the  employment  of  temporary  service  only 
in  those  cases  in  which  there  is  a  contract  and  the  contractor  fails  to 
perform  the  service  under  his  contract.  In  such  cases  the  law  re- 
quires that  the  temporary  employment  be  at  a  rate  of  pay  per  annum 
not  to  exceed  the  amount  of  the  bond  required  of  the  contractor. 
However,  by  section  8  of  the  act  of  May  18,  1916,  39  Stat.,  161,  pro- 
vision was  made  covering  not  only  the  cases  of  defaulting  contrac- 
tors, but  also  cases  in  which  '^  there  shall  not  be  a  contractor  legally 
bound  or  required  to  perform  such  service."    Said  section  reads: 

That  whenever  an  accepted  bidder  shall  fail  to  enter  into  contract,  or  a  con- 
tractor on  any  mail  route  shall  fail  or  refuse  to  perform  the  service  on  said 
route  according  to  his  contract,  or  when  a  new  route  shall  be  established  or  new 
service  required,  or  when,  from  any  other  cause,  there  shall  not  be  a  contractor 
legally  bound  or  required  to  perform  such  service,  the  Postmaster  General  may 
make  a  temporary  contract  for  carrying  the  mail  on  such  route,  without  adver- 
tisement, for  such  period  as  may  be  necessary,  not  in  any  case  exceeding  one 
year,  until  the  service  shall  have  commenced  under  a  contract  made  according 
to  law:  Provided,  That  the  cost  of  temporary  service  rendered  necessary  by 
reason  of  the  failure  of  any  accepted  bidder  to  enter  into  contract  or  a  con« 
tractor  to  perform  service  shall  be  charged  to  such  bidder  or  contractor. 

This  provision  is  broader  than  the  provision  in  the  act  of  August  8, 
1882.    It  clearly  covers  the  identical  causes  covered  by  said  former 
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provision  and  embraces  other  causes  thus  indicating  plainly  that  it 
was  intended  as  a  substitute  for  or  amendment  of  the  former  pro- 
vision. 

I  can  see  no  reason  therefore,  if  temporary  service  at  the  bond  rate 
can  not  be  procured,  why  you  are  not  authorized  to  proceed  under  th^ 
act  of  1916  at  such  rate  as  may  be  determined  by  you  as  necessary. 

The  question  submitted  is  answered  in  the  affirmative. 


EXCHANGE— REIMBURSEMENT  OF  EXPENSES  OF  LAST  SICKNESS 

AND  BURIAL  OF  PENSIONER. 

Where  expenses  of  the  last  sickness  and  burial  of  a  pensioner  who  dies  a  resi* 
dent  of  a  foreign  country  are  paid  in  the  currency  of  that  country,  reim- 
bursement under  act  of  March  2,  1805,  28  Stat.,  964,  in  money  of  the  United 
States  should  be  made  at  the  rate  of  exchange  in  effect  at  the  time  of  pay- 
ment, if  made  in  due  course,  notwithstanding  there  may  have  been  a 
depreciation  in  the  value  of  the  foreign  currency  subsequent  to  the  time  the 
expenses  were  incurred  and  paid. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Interior,  October  10^ 
1921. 

I  have  your  letter  of  September  20,  1921,  requesting  decision  as  to- 
the  proper  rate  of  payment  in  money  of  the  United  States  of  claims 
for  reimbursement  of  the  expenses  of  last  sickness  and  burial  of  a 
pensioner  who  dies  a  resident  of  a  foreign  country,  the  said  expenses 
having  been  incurred  and  paid  in  the  money  of  that  country. 

In  this  connection  the  Bureau  of  Pensions  has  instanced  the  specific 
case  of  one  Katharina  Seiffert  claiming  reimbursement  of  approved 
expenses  to  the  amount  of  1,437  marks  97  pfennigs,  paid  by  her  on  ac- 
count of  the  last  sickness  and  burial  of  her  mother,  Marie  J.  Seiffert,. 
a  former  pensioner,  who  died  in  Germany  December  10,  1918.  The 
bureau  points  out  that  changing  this  sum  to  United  States  money 
on  the  basis  of  the  mint  value  of  the  mark,  0.2382,  would  result  in 
paying  the  pensioner  $342.52,  which  sum  at  the  prevailing  rate  of  ex- 
change would  purchase  34,252  German  marks  with  which  to  dis- 
charge the  Government's  obligation  on  this  claim ;  and  submitted  to 
you  the  question  whether  in  paying  this  claim  conversion  into  United 
States  money  should  be  on  the  basis  of  the  mint  value  of  the  German 
mark  or  its  commercial  value,  and  if  the  latter,  whether  the  value 
now  prevailing  in  the  case  of  unpaid  bills,  and  the  value  prevailing 
at  the  time  of  the  death  of  the  pensioner  in  case  of  paid  bills,  should 
govern. 

The  act  of  March  2,  1896,  28  Stat.,  964,  provides  that  in  case  there 
is  no  one  authorized  to  take  the  accrued  pensions  of  deceased  pen- 
sioners— 

no  payment  whatsoever  of  their  accrued  pension  shall  be  made  or  allowed  except 
■o  much  as  may  be  necessary  to  reimburse  the  person  who  bore  the  expense  of 
their  last  sickness  and  burial,  if  they  did  not  leave  sufQcient  assets  to  meet  such 
expenses. 
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The  specific  expense  in  question  was  incurred  and  paid  in  terms  of 
Gennan  currency  and  the  Government's  obligation  is  to  reimburse 
this  claimant  in  the  same  terms  and  to  the  exact  amount  of  the  ex- 
pense thus  incurred.  There  is  no  obligation  to  pay  in  terms  of 
United  States  money  at  any  fixed  ratio  of  that  money  to  German  cur- 
rency. If  the  obligation  could  have  been  determined  and  paid 
promptly,  and  had  been  so  determined,  it  would  have  been  fully  dis- 
charged by  paying  to  the  claimant  the  exact  number  of  German 
marks  and  pfennigs  which  she  had  expended  in  this  behalf,  or  by 
paying  her  that  sum  of  money  of  the  United  States  which  she  could 
have  converted  into  the  required  number  of  marks  and  pfennigs. 

No  right  to  reimbursement  could  accrue  to  this  claimant  until  it 
had  been  officially  determined  that  she  paid  the  expenses  in  question, 
that  they  were  expenses  of  the  last  sickness  and  burial  of  the  deceased 
pensioner,  and  that  the  decedent  did  not  leave  sufficient  assets  to  meet 
the  expense ;  all  matters  of  fact  to  be  determined  by  your  department 
in  acting  upon  the  claim.  The  obligation  of  the  Government  did  not 
become  due  and  payable  until  the  claim  had  been  duly  allowed. 
Assuming  that  payment  is  made  in  due  course  after  such  allowance 
the  rate  of  exchange  in  effect  at  the  time  of  payment  should  govern. 
The  same  rule  should  govern  payment  of  other  unpaid  bills  for  like 
expenses. 

Claimants  can  have  no  just  cause  for  complaint  if  the  value  of  the 
mark  has  depreciated  since  the  expenses  were  incurred  or  paid,  pro- 
vided there  has  been  no  unnecessary  delay  on  the  part  of  the  Govern- 
ment in  adjudicating  and  paying  the  claim.  They  share  the  common 
fate  of  those  who  suffer  financial  loss  because  of  depreciation  of  a  cur- 
rency in  which  debts  due  to  them  are  payable. 


COMMUTATION   OF  QUARTERS— ARMY  OFFICERS  MAINTAINING 

DEPENDENTS. 

As  the  dependency  of  a  grandparent  of  an  Army  officer,  within  the  meaning  of 
the  act  of  April  16.  1918,  40  Stat,  530,  authorizing  commutation  of 
quarters,  heat  and  light,  is  not  conclusively  presumed  by  reason  of  relation- 
ship, but  must  be  proven,  no  commutation  may  be  paid  where  the  facts 
disclose  that  the  officer's  grandfather  received  one-half  of  a  reasonable 
living  from  a  son  and  resided  with  his  granddaughters  to  whom  he  had 
deeded  his  home. 

Decision  by  Comptroller  General  McCarl,  October  10,  1921. 

Harry  Q.  Williams,  captain,  Infantry,  discharged,  requested  Sep- 
tember 5, 1921,  reconsideration  of  my  action  in  affirming  August  29, 
1^1,  the  disallowance  by  the  Auditor  for  the  War  Department  in 
settlement  No.  762488,  dated  March  10, 1921,  his  claim  for  commuta- 
tion of  quarters,  heat,  and  light  for  an  alleged  dependent  grandfather 
diuing  the  period  April  16, 1918,  to  June  5, 1919. 
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It  appears  that  claimant  appeared  in  response  to  the  call  of  the 
President  at  his  organization  rendezvous  on  March  26,  1917,  and 
was  mustered  into  Federal  service  as  a  regimental  sergeant  major, 
Third  Infantry,  Wisconsin  National  Guard,  and  so  continued  to  serve 
until  August  4, 1917,  when  he  was  discharged  to  accept  a  commission 
as  first  lieutenant.  He  sailed  for  overseas'  service  on  February  18, 
1918,  was  appointed  captain  on  June  13,  1918,  was  returned  to  the 
United  States  on  May  5, 1919,  and  was  honorably  discharged  on  June 
5, 1919.  It  iuifyhev  appears  that  claimant's  alleged  dependent  grand- 
father resided  during  the  period  in  question  with  his  six  grand* 
daughters,  that  one  of  his  sons  contributed  to  him  not  to  exceed  one 
half  of  a  reasonable  living,  that  the  grandfather  deeded  his  home 
worth  about  $1,800  to  his  granddaughters,  held  two  shares  of  tele- 
phone stock  of  the  par  value  of  $50,  and  claimant,  the  grandson,  con- 
tributed to  his  grandfather  one  half  of  a  reasonable  living  and 
asserts  that  he  was  his  dependent  within  the  meaning  of  the  act  of 
April  16,  1918,  40  Stat,  630,  which  provides: 

♦  ♦  •  That  during  the  present  emergency  every  commissioned  officer  of 
the  Army  of  the  United  States  on  duty  in  the  field,  or  on  active  duty  without 
the  territorial  jurisdiction  of  the  United  States,  who  maintain  a  place  of  abode 
for  a  wife,  child,  or  dependent  parent,  shall  be  furnished  at  the  place  where  he 
maintains  such  place  of  abode,  without  regard  to  personal  quarters  furnished 
him  elsewhere,  the  number  of  rooms  prescribed  by  the  Act  of  M  rch  second, 
nineteen  hundred  and  seven  (thirty-fourth  Statutes,  page  eleven  liundred  and 
sixty-nine),  to  be  occupied  by,  and  only  so  long  as  occupied  by,  said  wife,  child, 
or  dependent  parent;  and  in  case  such  quarters  are  not  available  evei*y  such 
commissioned  officer  shall  be  paid  commutation  thereof  and  commutation  for 
heat  and  light  at  the  rate  authorized  by  law  in  cases  where  public  quarters  are 
not  avaUable;  but  nothing  in  this  Act  shall  be  so  construed  as  to  reduce  the 
aUowances  now  authorized  by  law  for  any  person  in  the  Army. 

The  term  ^  dependent  parent "  as  used  in  this  statute  may  include 
a  grandfather,  24  Comp.  Dec,  681,  but  the  question  in  this  case  is 
whether  the  grandfather  is  actually  dependent  within  the  meaning 
of  the  law. 

The  statute,  in  substance,  provides  for  quarters  or  commutation  in 
lieu  thereof  under  certain  conditions  for  an  officer  who  maintains  a 
place  of  abode  for  "  a  wife,  child,  or  dependent  parent."  From  the 
relation  of  husband,  or  father,  the  law  conclusively  presumes  that  the 
wife,  or  infant  child,  is  dependent  upon  him  for  support,  Bourne  v. 
Maybiuj  3  Fed,  Cas.  No.  1700;  NeU  v.  Johnson,  65  L.  R.  A.,  245. 
This  is  not  true  in  the  case  of  a  parent  for  the  legal  liability,  as 
distinguished  from  questions  of  moral  considerations,  of  a  child  to 
support  a  parent,  if  any,  is  created  by  statute.  The  dependency  of  a 
parent,  either  in  its  legal  or  moral  aspects,  depends  on  fact  and  not 
on  the  relationship,  Edwards  v.  Davis,  16  Johns,  281. 

The  statute  intends  that  the  parent  shall  be  as  dependent  in  fact 
as  the  wife  or  child  is  presumed  in  law  to  be  before  the  right  to 
commutation  of  quarters,  beat  and  light  accrues  by  reason  of  an 
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abode  maintained  for  such  parents.  A  grandfather  with  a  son  con- 
tributing to  him  one  half  of  a  reasonable  living  and  residing  with 
his  six  granddaughters  to  whom  he  has  deeded  his  home  is  not  such  a 
dependent  of  the  grandson  even  though  the  grandson  may  have  con- 
tributed to  his  support  from  time  to  time.  The  deeding  of  the  home 
suggests  the  consideration  was  of  support  of  the  grantor  by  the 
grantees. 

Upon  review  of  the  matter  no  differences  are  found  and  the  action 
heretofore  taken  is  sustained. 


TERMINATION  CONTRACTS— STORAGE  CHARGES. 

Under  a  termination  or  settlement  contract,  constituting  a  final  accounting 
under  an  original  contract  between  the  Government  and  the  contractor, 
which  provided  that  the  contractor  should  keep  and  properly  care  for  aU 
proper^  belonging  to  the  Government  until  instructed  as  to  disposition  by 
the  Government,  no  additional  payment  to  the  contractor  for  storage  Is 
authorized,  that  service  having  been  Included  in  the  settlement  without 
provision  for  payment  for  It 

Dedsion  by  Comptroller  General  McCarl,  October  10,  1921. 

The  Davis  Sewing  Machine  Co.  of  Dayton,  Ohio,  requested  Septem- 
ber 24,  1^1,  a  review  of  settlement  No.  791538,  dated  July  29,  1921, 
War  Department  Division,  by  which  was  disallowed  its  claim  for 
$2,606.13,  for  storage  charges,  at  the  rate  of  4  cents  per  square  foot 
per  month,  February  1, 1919,  to  dates  of  removal  by  the  Government, 
March  to  November,  1920,  on  materials  used  by  or  delivered  to  claim- 
ant in  the  execution  of  contract  dated  July  29,  1918,  No.  P-12762- 
dl61-A,  between  claimant  and  the  Ordnance  Department  of  the  Army 
for  2,000,000  detonating  fuses. 

Deliveries  under  the  contract  were  to  be  completed  June  30,  1919. 
Some  time  prior  to  January  31,  1919,  claimant  was  notified  that  the 
contract  would  be  terminated  as  of  that  date  pursuant  to  the  termi- 
nation clause  of  the  contract,  and  a  total  of  775,000  units  were  com- 
pleted, delivered  to,  and  paid  for  by  the  United  States  under  the 
contract. 

By  settlement  contract  dated  August  1, 1919,  between  claimant  and 
the  Government,  it  was  agreed,  so  far  as  here  material,  as  follows : 

1.  This  contract  sapersedes  and  takes  the  place  of  said  original  contract  which 
is  hereby  terminated  and  the  contractor  hereby  releases  the  United  States  from 
any  and  aU  claims  of  every  nature  whatsoever  arising  out  of  said  original 
eontract,    •    •    •• 

•  •«•••• 

3.  The  United  States  shall  forthwith  pay  to  the  contractor  the  sum  of  two 
htmdred  nine  thousand  nine  hundred  ninety -two  dollars  and  sixty-two  cents 
^1208,992.62)  In  fuU  and  final  compensation  for  articles  or  work  dellyered, 
seryices  rendered,  and  expenditures  incurred  by  the  contractor  under  the  origi- 
nal contract  and  in  full  satisfaction  of  any  and  aU  claims  or  demands  in  law  or 
In  equity,  which  the  contractor,  his  successors,  representatives,  agents,  or  assigns 
Biy  have  growing  out  of  or  incident  to  said  original  contract ;  and  said  con- 
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tractor  hereby  expressly  agrees  that  such  settlement  when  made  shall  consti- 
tute a  complete  termination  of  every  question  or  claim,  legal  or  equitable,  liqui- 
dated or  unliquidated,  by  or  on  behalf  of  the  contractor,  pertaining  to  or  grow- 
ing out  of  said  original  contract,    *    *    *. 

•  ••••«• 

5.  Title  to  all  property  specified  on  schedule  A  hereto  annexed  and  made  a 
part  hereof,  which  property  the  contractor  expressly  warrants  to  be  unincum- 
bered by  either  legal  or  equitable  claims,  shall  vest  in  the  United  States,  and 
title  to  all  property  specified  in  schedule  B  hereto  annexed  and  made  a  part 
hereof  shall  vest  In  the  contractor,  immediately  upon  the  execution  and  ap- 
proval of  this  agreement  All  such  property  as  appears  on  schedule  A  shall,  in 
so  far  as  practicable,  be  kept  by  the  contractor  separate  and  apart  from  prop- 
erty belonging  to  the  contractor  and  shall  be  properly  cared  for  by  the  contractor 
and  shall  be  marked  by  the  contractor  in  such  manner  as  the  contracting  office 
may  direct.  The  contractor  shall  make  such  disposition  of  said  property  for 
the  account  of  the  United  States  as  the  contracting  officer  may  direct 

6.  This  agreement  shall  not  become  a  valid  and  binding  obligation  of  the 
United  States  unless  and  until  the  approval  of  the  Claims  Board  of  the  Ordnance 
Department  has  been  noted  at  the  end  of  this  instrument 

Approved :  Dec.  8,  1919,  Claims  Board. 

By  Habbt  a.  West, 
lit  Lt.  Ord.  DepU  U.  8.  A. 

The  property  for  which  claim  for  storage  is  made  is  described  as 
of  three  classes  as  follows: 

*  *  *  first,  tools,  gauges,  and  miscellaneous  component  parts;  second, 
steel  and  brass ;  and  third,  packing  boxes.  The  tools,  gauges,  and  miscellaneous 
component  parts  were  taken  over  by  the  Government  in  the  settlement  of  the 
claim  and  appear  on  schedule  A  attached  to  the  settlement  contract  The  steel 
and  brass  and  the  packing  boxes,  it  appears,  were  furnished  to  the  Davis  Sew- 
ing Machine  Company  by  the  Government  during  the  life  of  this  contract  and 
remained  at  that  plant  and  belonged  to  the  Government  at  the  time  of  and  after 
the  approval  of  the  settlement  contract 

Under  articles  5  and  6  of  the  contract  of  August  1, 1919,  title  to  the 
property  not  theretofore  belonging  to  it  vested  in  the  Grovernment  on 
December  3, 1919.  27  Comp.  Dec,  608,  610.  As  to  these  articles,  the 
claimant  obligated  himself  to  keep  and  care  for  them  until  directed 
as  to  the  disposition  to  be  made  thereof.  There  is  no  language  in  the 
contract  indicating  that  any  payment  in  addition  to  the  amount 
therein  named  was  to  be  paid  to  the  contractor  for  this  service;  on 
the  contrary,  the  intent  of  the  parties  is  clearly  expressed  that  this 
was  a  service  to  be  rendered  by  the  contractor  under  the  terms  of 
the  settlement  and  for  which  no  additional  payment  was  to  be  made. 

Storage  charges  on  property  belonging  to  the  United  States  and 
furnished  to  the  contractor  for  his  use  in  executing  the  original  con- 
tract of  July  29, 1918,  were  not  contemplated  or  provided  for  in  that 
contract.  Claim  for  such  storage  grows  out  of  the  cancellation  of 
that  contract,  and  article  3  of  the  settlement  contract  released  the 
United  States  from  any  further  claims  growing  out  of  the  original 
contract;  it  was  intended  to  be,  and  was,  a  final  accounting  between 
the  Government  and  the  contractor  under  the  original  contract. 
27  Comp.  Dec,  793 

Upon  a  review  of  the  matter  the  settlement  is  sustained. 
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LAUNDERING  OF  UNIFORMS  OF  ARMY  NURSES. 

Army  nurses  are  not  entitled  to  a  commutation  allowance  for  the  laundering  of 
their  uniforms  soiled  when  on  imblic  duty,  nor  to  leimbursement  for  the 
amount  expended  therefor. 

Dedsioii  by  ComtroUer  General  MeCarl,  October  10»  1921. 

Suth  M.  Moyer,  nurse,  Army  Nurse  Corps,  was  allowed  $40, 
August  30,  1921,  in  settlement  No.  117730,  by  the  War  Department 
Division,  this  office,  as  reimbursement  at  the  rate  of  $5  a  month,  for 
expenditures  made  by  her  during  the  period  September  1,  1918,  to 
April  30, 1919,  for  the  laimdry  of  her  uniforms,  soiled  when  on  duty 
with  the  American  Expeditionary  Forces. 

It  appears  that  claimant  executed  the  oath  as  a  reserve  nurse, 
Army  Nurse  Corps,  August  1,  1918,  on  which  day  she  reported  for 
active  duty ;  that  she  sailed  for  overseas  duty  on  September  14,  1918, 
reported  at  base  hospital  No.  58,  for  duty  on  October  6, 1918,  trans- 
ferred to  base  hospital  No.  64,  February  15,  1919 ;  that  she  was  re- 
lieved from  duty  May  8,  and  sailed  for  the  United  States  on  May  20; 
and  that  she  was  relieved  June  18,  1919,  from  active  service  in  the 
Military  Establishment.  Nurse  Moyer  was  on  hospital  duty  from 
October  6,  1918,  to  May  8,  1919.  Claim  was  made  to  the  Surgeon 
General  of  the  Army,  May  9,  1921,  for  reimbursement  of  $57.50  as 
expenditures  made  for  laundry  of  uniforms,  soiled  from  September, 
1918,  to  May,  1919,  when  on  duty  with  the  American  Expeditionary 
Forces  at  base  hospitals  Nos.  58  and  64.  This  claim  was  approved  by 
the  Surgeon  General  to  the  amount  of  $40,  and  referred  to  the  War 
Department  Division,  this  office,  with  the  statement  that  the  claimant 
was  entitled  to  laundry  of  her  uniforms  at  Government  expense  and 
in  view  of  the  inadequacy  of  laundry  facilities  throughout  the 
American  Expeditionary  Forces  the  claim  was  just  and  payment 
should  be  made  on  the  basis  of  $5  per  month,  being  the  allowance 
established  by  that  office  in  the  case  of  Army  nurse  laundry  claims. 
No  other  evidence  that  the  United  States  did  not  perform  the  service, 
or,  if  not,  that  an  expenditure  of  $40  was  actually  made  by  this 
nurse  for  the  laundry  of  her  uniforms  appears  in  the  record  than 
that  detailed  herein.  The  War  Department  Division,  without  more, 
allowed  the  amount  recommended  and  the  chief  of  that  division  re- 
quests that  the  settlement  be  revised  in  the  interest  of  the  United 
States. 

The  precise  question  presented  for  decision  is  whether  an  Army 
nurse  is  entitled  to  a  commutation  allowance  for  the  laundry  of  her 
uniforms  soiled  when  on  public  duty  and  if  not,  whether  she  may  be 
reimbursed  from  the  appropriations  made  for  the  support  of  the 
Medical  Department  for  the  approximate  amount  she  expended 
therefor. 

7920*— 22— Vol.  1 ^15 
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The  act  of  July  9, 1918, 40  Stat.,  879,  transmuted  the  existing  Nurse 
Corps  (female)  of  the  Army  into  the  Army  Nurse  Corps,  provided 
that  the  nurses  thereof  should  be  appointed  by,  and  at  his  discretion 
removed  by,  the  Surgeon  General  of  the  Army  by  and  with  the  ap- 
proval of  the  Secretary  of  War,  and  graded  the  rates  of  fay  in 
accordance  with  length  of  service.  The  allowances  for  the  members 
of  the  Army  Nurse  Corps  were  fixed  by  section  6  of  this  act  as  fol- 
lows: 

*  *  *  members  of  said  Nurse  Corps  shaU  receive  transportation  and  neces- 
sary expenses  when  traveling  under  orders,  and  such  allowances  of  quarters  and 
subsistence  and,  during  illness,  such  medical  care  as  may  be  prescribed  in  regu- 
lations by  the  Secretary  of  V^ar ;  and  when  at  places  where  no  public  quarters 
are  available,  commutation  in  Ueu  thereof,  and  of  heat  and  light  therefor  at 
such  rates  and  upon  such  conditions  as  are  now  or  shall  hereafter  be  provided 
by  law. 

The  laundering  of  a  nurse's  uniforms  by  the  Grovemment,  or  the 
payment  of  commutation  in  lieu  thereof,  is  not  one  of  the  enumer- 
ated allowances  prescribed  by  this  section  for  members  of  the  Army 
Nurse  Corps.  It  is  an  elemental  rule  of  statutory  construction  that 
the  expression  of  one  thing,  is  the  exclusion  of  others,  and  the  uni- 
forms of  nurses  may  not  be  laundered  by  the  United  States  or  commu- 
tation paid  in  lieu  thereof  unless  provision  therefor  is  made  else- 
where. 

Members  of  the  Army  Nurse  Corps  are  required  to  supply  them- 
selves with  uniforms,  but  when  these  uniforms  become  soiled  when 
on  public  duty  paragraphs  96  and  267,  Manual  of  the  Medical  De- 
partment, United  States  Army,  considers  them  as  comprising  a  part 
of  the  hospital  laundry  and  they  are  treated,  so  far  as  laundering  is 
concerned,  in  the  same  manner  as  the  hospital  linen,  clothing,  and 
bedding.  Whether  these  regulations  are  now  in  accordance  with  law 
in  view  of  the  provision  in  the  act  of  June  5, 1920,  41  Stat.,  967,  for 
the  laundry  for  Army  nurses  when  patients  in  hospitals  it  is  unneces- 
sary to  decide  at  this  time  for  this  provision  is  not  found  in  the  act  of 
July  9, 1918,  or  the  act  of  November  4, 1918,  40  Stat.,  865, 1030,  mak- 
ing appropriations  for  the  Medical  Department  of  the  Army  for  the 
fiscal  year  1919. 

However  that  may  be,  these  uniforms  were  not  laundered  as  a  part 
of  the  hospital  laundry  of  base  hospitals  Nos.  58  and  64  at  which 
Nurse  Moyer  was  on  duty,  and  the  appropriations  for  the  support  of 
the  Medical  Department  during  the  fiscal  year  1919,  the  fiscal  year 
in  which  her  services  were  rendered,  do  not  make  provision  for  the 
commutation  of  a  fixed  sum  per  month  in  lieu  of  the  uniforms  being 
laundered  nor  do  they  make  provision  for  reimbursement  for  actual 
expenditures  made  by  nurses  for  the  laundry  of  their  uniforms. 

Upon  review  of  the  matter  the  settlement  is  reversed  and  $40  is 
certified  as  being  due  the  United  States. 
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PER    DIEM    IN    LIEU    OF    SUBSISTENCE— TEMPORARY    DUTY 

STATION. 

* 

Orders  to  a  civilian  employee  of  the  Navy  Department  on  temporary  dnty  at  a 
station,  which  change  the  temporary  duty  station  to  a  permanent  one,  can 
not  have  a  retroactive  effect  so  as  to  defeat  the  employee's  right  to  per 
diem  allowance  for  the  period  of  temporary  duty  at  the  station  prior  to 
the  date  of  the  change. 

Deciaion  by  Comptroller  General  McCarl,  October  10,  1921. 

G.  J.  Bastien,  civilian  assistant  inspector  of  hull  material,  Navy 
Department,  requested  September  19,  1921,  review  of  settlement 
No.  38055,  General  Aceoimting  Office,  Navy  Department  Division, 
wherein  was  allowed  $4.10  and  disallowed  $103.98,  on  his  claim  for 
$108.08,  as  reimbursement  of  actual  expenses  incurred  during  the 
period  March  1  to  20, 1921. 

A  travel  order  dated  February  26,  1921,  directed  claimant  to  pro- 
ceed to  Buffalo,  and  an  order  dated  March  1,  directed  him  to  remain 
in  ^uffalo  for  a  period  of  20  days;  and  an  order  dated  March  21,  in- 
formed claimant  that  he  was  thereby  transferred  from  Munhall  to 
permanent  duty  at  Buffalo.  It  appears  that  excepting  March  2  and 
March  16,  when  the  claimant  went  from  Buffalo  to  Niagara  Falls  and 
return,  on  inspection  duties,  claimant  was  on  duty  in  the  city  of 
Buffalo.  Reimbursement  of  actual  expenses  aggregating  $108.08 
was  claimed  for  the  period.  The  Navy  Department  Division,  this 
office,  allowed  $4.10  as  reimbursement  of  carfare  from  Buffalo  to 
Niagara  Falls  and  return  on  March  2  and  16,  and  disallowed  the  re- 
mainder of  the  claim  on  the  ground  that  Buffalo  was  his  permanent 
station  and  that  the  expenses  were  incurred  while  there. 

The  inspector  of  hull  material,  Munhall,  Pa.,  on  August  29,  1921, 

states  in  a  report  to  this  office — 

The  condition  and  circumstance  naade  it  desirable  in  the  interest  of  the  work 
in  this  inspection  district,  and  also  as  a  matter  of  economy,  to  terminate  Mr. 
Bastien's  temporary  duty  on  March  21, 1921,  and  assign  him  permanently  in  the 
branch  office  of  the  inspector  of  hull  material,  Buffalo,  N.  Y. 

It  appears  that  all  the  orders  issued  directed  Mr.  Bastien  to  pro- 
ceed to  Buffalo,  inspect  material  and  return  to  his  station,  Munhall, 
Pa.,  immediately  upon  completion  of  the  inspection.  Munhall  was 
his  permanent  station  and  he  was  therefore  on  temporary  duty  at 
Buffalo  from  March  1  to  March  21, 1921.  The  facts  show  there  was 
no  change  of  station  in  the  first  instance,  and  the  subsequent  determi- 
nation to  make  such  change  can  not  have  the  effect  of  changing  what 
was  temporary  duty  at  the  beginning  so  as  to  make  a  permanent 
change  of  station  from  an  earlier  date  than  when  it  in  fact  occurred. 
The  facts  differ  from  those  cases  where  the  facts  show  the  supposed 
temporary  duty  involved  no  return  to  a  permanent  station  and  was 
not  in  fact  temporary  duty. 

The  settlement  is  reversed  and  a  difference  of  $103.98  is  certified 
due  claimant. 
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COMPENSATION  FOR  HOLIDAYS. 

The  mechanical,  chauffeur,  and  labor  forces  of  Government  Fuel  Yards  of 
Bureau  of  Mines,  whose  contracts  of  employment  authorize  compensation 
at  a  specified  rate  per  hour  when  actually  employed,  with  extra  compen- 
sation for  overtime,  Sunday,  and  holiday  work,  are  not  entitled  to  com- 
pensation for  days  declared  holidays  by  Executive  order  when  the  place  of 
employment  is  closed  and  no  service  is  required. 

Decision  by  Comptroller  General  McCarl,  October  11,  1921. 

The  Secretary  of  the  Interior  applied  July  9,  1921,  for  revision  of 
the  action  of  the  Auditor  for  the  Interior  Department  in  disallowing 
by  settlement  No.  68428  of  June  16,  1921,  the  claim  of  John  W. 
Williams  for  $3.97  pay  as  a  chauffeur  at  the  Government  Fuel  Yards 
of  the  Bureau  of  Mines  for  May  21,  1921,  and  similar  claims  of  33 
other  employees  of  the  Government  Fuel  Yards,  in  all  $149.38. 

These  claims  were  presented  to  the  Auditor  for  the  Interior  Depart- 
ment by  the  Director  of  the  Bureau  of  Mines  in  a  letter  dated  June  7, 
1921,  in  part  as  follows : 

The  attached  pay  roll  is  submitted  for  your  consideration  and  covers  payment 
to  employees  In  the  mechanical,  chauffeur^  and  labor  forces  of  the  Government 
Fuel  Yards  for  May  21, 1021,  which  was  declared  a  hol'day  by  Executive  order 
of  the  President  out  of  respect  to  the  memory  of  Chief  Justice  White. 

The  chief  disbursing  clerk  of  the  Interior  Department  was  in  doubt  as  to 
whether  these  employees  were  entitled  to  pay  for  this  holiday,  and  declined  to 
allow  them  this  day  on  the  weekly  pay  roll.  These  employees  are  appointed  at  a 
rate  per  hour,  when  actually  employed,  with  payment  for  overtime  service. 
Some  of  these  employees  w^re  formerly  appointed  at  a  per  annum  rate  and  others 
at  a  per  diem  rate,  but,  owing  to  labor  conditions  and  the  necessity  to  aUow  them 
overtime,  they  were  placed  upon  an  hourly  basis,  July  1, 1920.  They  are  regular 
employees  of  the  Government  Fuel  Yards,  and  some  of  them  have  been  em- 
ployed since  shortly  after  the  Government  Fuel  Yard  was  established  on  July 
1,  1918.  The  rate  per  hour  is  only  a  measure  of  compensation  and  in  no  way 
affects  the  duration  of  employment.  Such  employees  are  required  to  render 
eight  hours  of  service  daily,  and  are  appointed  at  a  rate  per  hour,  when  actually 
employed,  only  for  the  purpose  of  granting  them  overtime  for  service  rendered 
in  emergency  and  after  the  usual  working  hours,  without  at  the  same  time, 
allowing  them  annual  and  s'ck  leave  privileges.  All  employees  are  allowed  in- 
creased compensation,  and  those  in  the  mechanical  and  chauffeur  grades  are 
affected  by  the  retirement  act.  These  employees  are  considered  regular  and 
permanent  employees  and  would  have  worked  on  May  21,  and  the  Government 
Fuel  Yards  would  have  had  work  for  them,  if  operations  had  not  been  suspended 
for  the  day  by  the  Executive  order  referred  to. 

The  appointment  of  John  W.  Williams,  dated  June  14, 1920,  reads 
as  follows : 

John  W.  Williams,  of  the  District  of  Columbia,  is  hereby  appointed,  sulvlect 
to  taking  the  oath  of  office,  a  chauffeur  in  the  Bureau  of  Mines,  at  a  salary  of 
$0.41  per  hour  when  actually  employed  for  8  hours  of  service,  and  in  extraordi- 
nary emergencies,  when  extra  services  are  necessary,  at  61^  per  hour  for  services 
rendered  over  8  hours,  and  82^  per  hour  for  services  rendered  Sundays  and  legal 
holidays,  in  accordance  with  regulations  approved  June  5,  1920,  effective  July 
1,  1920.    ♦    •    •. 

The  appointments  of  the  33  other  claimants  are  substantially  similar 
in  the  terms  of  employment,  differing  only  in  the  matter  of  date,  rate 
of  pay,  and  method  of  appointment.  All  are  made  ^'  in  accordance 
with  reticulations  approved  June  5, 1920,''  which  are  thereby  made  a 
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part  of  the  contract  of  employment.  These  regulations  are  embodied 
in  a  letter  addressed  by  the  Director  of  the  Bureau  of  Mines  to  the 
Secretary  of  the  Interior  under  date  of  May  14, 1920,  and  approved  by 
the  latter  on  June  5, 1920,  and  include  the  following  provision : 

3.  That  the  employees  receiving  so  roach  per  hour  shall— 

(a)  Not  be  entitled  to  annnal  or  sick  leave  privileges. 

(b)  Not  receive  compensation  for  overtime  services  during  the  period  April 
1  to  October  1  (except  under  strike  or  other  entirely  abnormal  conditions,  for 
example,  when  loaded  coal  cars  held  up  for  a  considerable  period  come  in 
bunched  numbers,  necessitating  overtime  work  in  order  to  avoid  demurrage 
charges  and  deliver  surplus  coal). 

(c)  Receive,  during  the  period  October  1  to  April  1,  overtime  compensation 
when  overtime  service  is  necessary  in  the  handling  of  emergency  work,  at  the 
rate  of  one  and  one-half  times  the  regular  hourly  rate  for  overtime  work  on  any 
day  other  than  a  Sunday  or  legal  holiday,  and  at  the  rate  of  double  time  for 
overtime  work  on  Sunday  or  legal  holidays. 

(d)  Not  receive  overtime  compensation,  as  provided  under  "c"  above,  for 
less  than  one-half  hour  of  overtime  worlc 

The  question  presented  is  whether  these  employees  are  entitled  to 
be  paid  for  a  day  upon  which  the  place  of  employment  was  closed 
by  order  of  the  President  and  upon  which,  therefore,  they  were  not 
called  upon  to  render  and  did  not  render  any  service. 

I  know  of  no  law,  nor  has  my  attention  been  called  to  any,  which 
makes  direct  provision  for  such  payment.  If  there  be  any  right  to 
such  payment  it  must  arise  out  of  the  contract  of  employment  as  con- 
tained in  the  certificate  of  appointment  herein  quoted  and  the  regu- 
lations thepein  referred  to. 

This  contract  provides  for  payment  (a)  at  a  specified  rate  per 
hour  when  actually  employed,  up  to  eight  hours,  (b)  at  a  higher  rate 
per  hour  for  services  rendered  in  excess  of  eight  hours  on  ordinary 
working  days,  and  (c)  at  a  still  higher  rate  per  hour  for  all  services 
rendered  on  Sundays  and  legal  holidays. 

There  is  here  no  provision  for  pay  except  as  direct  compensation 
for  services  actually  rendered.  7  Comp.  Dec,  278;  8  id.,  219;  22 
id.,  425. 

In  general,  the  regular  permanent  employees  of  the  Government 
are  under  obligation  to  render  extra  services  without  extra  com- 
pensation. See  section  7,  act  of  March  15, 1898,  30  Stat,  316.  Such 
employees,  therefore,  logically  receive  their  regular  pay  even  when 
by  reason  of  a  statutory  or  Executive-order  holiday  their  services  are 
not  rquired.  From  this  general  body  of  Government  employees, 
however,  the  particular  class  now  under  consideration  is  sharply  dis- 
tinguished. They  are  under  no  obligation  to  render  extra  service 
without  extra  compensation,  but  on  the  contrary  when  such  extra  serv- 
ice is  required  not  only  must  extra  compensation  be  paid  therefor  but 
fiuch  extra  compensation  must  be  at  a  higher  rate  than  their  regular 
p«y.  This  express  contract  right  to  extra  pay  at  a  higher  rate  for 
sU  services  rendered  outside  of  regular  business  hours  is  inconsistent 
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with  the  existence  of  any  implied  right  under  the  contract  to  re- 
ceive pay  without  rendering  service  in  such  outside  time.  Such  a 
right  could  arise  only  by  direct  statutory  grant.  Joint  resolutions 
of  January  6,  1885,  23  Stat,  516,  and  February  23,  1887,  24  Stat, 
644,  contain  such  direct  grant  to  per  diem  employees  generally  in 
respect  to  certain  specified  holidays ;  but  they  have  no  application  to 
the  present  case. 

I  can  find  no  authority  of  law  for  the  payments  claimed. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the 
settlement  is  sustained. 


HONORABLE-DISCHARGE  GRATUITY— NAVY. 

Provisions  of  the  act  of  July  12,  1921,  42  Stat.,  139,  limiting  payment  of  honor- 
able-cliscbarge  gratuity  to  one  month's  pay  for  each  year  of  service  in  the 
last  expiring  enlistment,  extend  no  benefits  through  extensions  of  enlistments 
that  could  not  accrue  under  prior  laws. 

Comptroller  General  McCarl  to  Lieut.  M.  S.  Hirshom,  United  States  Nayy, 
October  12,  1921. 

I  have  your  letter  of  August  27, 1921,  requesting  decision  whether 
an  enlisted  man  extending  a  two-year  enlistment  for  one  year  is 
entitled  to  honorable  discharge  gratuity  under  the  act  of  July  12, 
1921,  42  Stat.,  139. 

In  construing  the  act  of  July  12,  1921,  it  was  held  in  decision  of 
this  oflSce,  dated  October  8, 1921, 1  Comp.  Gen.,  196 : 

The  clear  provision  of  the  act  of  July  12, 1921,  is  a  limitation  upon  the  amount 
of  the  gratuity  that  may  be  paid.  It  in  effect  authorizes  no  more  gratuity  to  be 
paid  than  would  be  the  equivalent  of  one  month's  pay  for  each  year's  service  in  a 
prior  enlistment  It  does  not  alter  the  conditions  under  which  gratuity  is  pay- 
able, and  if  that  condition  relates  to  reenlistment  it  means  that  for  the  period  of 
that  reenlistment  no  more  can  be  paid  than  the  equivalent  service  in  the  last 
enlistment.  In  other  words,  if  there  has  been  a  4-year  service  in  the  last  enlist- 
ment and  the  reenlistment  is  4  years,  4  months'  gratuity  would  be  payable.  If 
there  has  been  a  4-year  service  in  the  last  enlistment  and  the  reenlistment  is 
only  for  2  years,  2  months'  gratuity  only  would  be  payable,  and  so  on.  See  also 
1  Comp  Gen.,  52. 

The  acts  of  July  11, 1919,  41  Stat.,  134,  and  June  4, 1920,  41  Stat., 
836,  authorize  enlistments  for  two,  three,  or  four  years,  and  each 
carries  a  provision : 

♦  ♦  ♦  all  laws  now  applicable  to  four-year  enlistments  shall  apply  •  •  • 
to  enlistments  for  a  shorter  period  with  proportionate  benefits  upon  discharge 
and  reenlistment: 

The  condition  under  which  honorable  discharge  gratuity  is  payable 
on  an  extension  of  enlistment  is  found  in  the  act  of  August  22,  1912, 
37  Stat.,  331,  as  follows : 

*  *  *  such  enlisted  men  as  extend  the  term  of  enlistment  as  authorized  1b 
this  section  shall  be  entitled  to  and  shall  receive  the  same  pay  and  allowances 
in  all  respects  as  though  regularly  discharged  and  reenlisted  immediately  upon 
expiration  of  their  term  of  enlistment,    *    ^    *. 
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While  extensions  of  enlistment  for  one  year  are  authorized  by  the 
act  of  August  22,  1912,  there  is  no  statutory  period  of  enlistment  or 
reenlistment  for  one  year  authorized  by  any  act,  and  therefore  no 
gratuity  is  payable  on  a  one-year  extension  standing  alone.  The 
right  to  a  gratuity  is  limited  to  that  which  would  accrue  to  a  man 
"as  though  regularly  discharged  and  reenlisted  immediately."  The 
minimum  period  of  enlistment  or  reenlistment  in  the  Navy  is  two 
years,  and  it  is  to  the  two-  and  three-year  enlistments  only  that  the 
"proportionate  benefits  "  are  extended  by  the  acts  of  July  11, 1919,  and 
June  4,  1920. 

The  act  of  July  12, 1921,  extends  no  benefits  through  extensions  of 
enlistments  that  could  not  accrue  under  prior  laws.  You  are  accord- 
ingly advised  that  no  gratuity  is  payable  upon  the  one-year  extension. 


STORAGE  OF  HOUSEHOLD  GOODS— MILITARY  ATTACHlfiS. 

Military  observers  or  attach^  Berving  In  foreign  countries  are  not  entitled  to 
reimbursement  for  storage  of  their  household  goods  and  personal  property 
when  ordered  to  make  a  permanent  change  of  station,  even  though  the 
exigencies  of  the  service  may  necessitate  such  storage. 

Decidon  by  CoQiptroIIer  General  McCarl,  October  13,  1921. 

C.  E.  Gray,  captain,  Finance  Department,  applied  September  29, 
1921,  for  revision  of  the  action  of  the  Auditor  for  the  War  Depart- 
ment in  disallowing  in  settlement  No.  63924,  dated  March  21,  1921, 
items  in  his  disbursing  accounts  aggregating  $380.55  as  payments 
made  to  Schmenker  &  Co.,  Sofia,  Bulgaria,  for  the  storage  of  the 
household  effects  of  Sherman  Miles,  military  attach^,  from  January 
1, 1917,  to  June  30, 1918. 

It  appears  that  Sherman  Miles,  then  a  first  lieutenant,  Field  Artil- 
lery, was  stationed  at  Sofia,  Bulgaria^  in  October,  1914,  as  a  military 
attach^  when  he  received  cable  orders  to  go  at  once  to  Russia  as  mili- 
tary attach^.  On  account  of  the  war  then  prevailing  in  Europe  it 
is  alleged  that  the  household  goods  could  not  be  shipped  to  Russia, 
and  as  Bulgaria -entered  the  World  War  against  Russia  in  1915,  that 
the  military  attach^  could  not  return  to  Sofia  to  dispose  of  his 
property.  Miles  sublet  his  house  and  his  property  remained  therein 
until  in  September,  1915,  when  it  was  packed  and  removed  under 
the  superintendency  of  his  friends  to  a  place  of  storage  where  the 
charge  therefor  was  $16.38  a  month.  It  further  appears  that  on. 
August  5,  1916,  Sherman  Miles,  then  a  lieutenant  colonel,  on  duty 
in  the  United  States,  addressed  the  Quartermaster  General  of  the 
Army  to  the  effect  that  his  property  was  stored  in  Sofia  by  reason 
of  the  conditions  of  the  military  service  and  that  he  thought  the 
Government  should  bear  the  cost  of  the  storage.  This  communica- 
tion was  referred  to  the  Secretary  of  War,  who,  apparently,  approved 
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the  payment  of  the  storage  from  public  funds  and  the  claimant^ 
as  disbursing  officer,  paid  the  storage  for  the  period  January  1^  1917^ 
to  June  30,  1918,  from  the  War  Department  appropriations  for 
barracks  and  quarters. 

It  has  been  held,  24  Comp.  Dec,  673^  that  an  Army  officer  on  duty 
as  a  military  observer  and  entitled  to  quarters  in  kind  or  commuta- 
tion in  lieu  thereof  is  not  entitled  to  have  his  personal  property  stored 
at  the  expense  of  the  United  States,  even  though  the  exigencies  of 
the  service  may  have  necessitated  such  storage.  There  is  no  express 
provision  of  law  for  the  storage  of  the  property  of  military  observers 
or  military  attaches  when  they  are  ordered  to  make  a  permanent 
change  of  station  any  more  than  there  is  an  express  provision  of  law 
providing  for  the  storage  of  the  personal  property  of  any  other  Army 
officer  who  is  ordered  to  make  a  permanent  change  of  station.  The 
Government,  under  certain  conditions,  either  furnishes*  quarters  in 
kind  or  pays  commutation  in  lieu  thereof  and  transports,  when  a 
permanent  change  of  station  is  made,  the  regulation  allowance  of 
baggage.  Otherwise,  the  officer  himself  must  bear  any  expense  con- 
nected with  his  quarters  or  his  personal  property. 

The  authority  of  the  Secretary  of  War  to  lease  buildings  or  parts 
of  buildings  for  military  purposes  in  time  of  war  or  when  war  is 
imminent,  contained  in  the  act  of  July  9,  1918,  40  Stat.,  861,  only 
extends  to  the  District  of  Columbia  and  hence  does  not  apply  to  his 
approval  in  August,  1916,  of  the  lease  of  storage  space  in  Sofia, 
Bulgaria.  Neither  does  the  act  of  March  4,  1915,  38  Stat,  1063, 
authorize  such  approval,  for  the  rental  of  the  storage  space  for  the 
storage  of  a  n^ilitary  attache's  personal  property  is  not  necessary  for 
obtaining  military  information  when  that  military  attach^  is  entitled 
to  either  quarters  in  kind  or  commutation  in  lieu  thereof. 

Upon  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment is  sustained. 

ENLISTMENT  ALLOWANCE— ARMY. 

Termination  of  a  soldier's  service  by  death  not  the  result  of  his  own  miscondact 
is  an  **  honorable  discharge  **  within  the  meaning  of  the  act  of  June  4,  1920, 
41  Stat,  775,  authorizing  payment  of  an  enlistment  allowance  of  three 
months'  pay  upon  discharge  from  an  original  enlistment,  and  such  allow- 
ance becomes  a  part  of  the  soldier's  estate. 

Decision  by  Comptroller  General  McCarl,  October  14,  1921. 

The  Chief  of  the  War  Department  Division  has  submitted  for  ap- 
proval, disapproval,  or  modification  a  memorandum  decision  aa 
follows : 

The  chief  of  the  claims  section  submits  the  case  of  Raymond  E.  Mclntyre» 
Company  I,  Ist  Infantry,  "for  decision  as  to  whether  or  not  the  enlistm^t 
bonus  should  be  paid  to  the  heirs  of  the  late  soldier.** 
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Soldier  enlisted  November  9, 1920,  for  three  years  (no  prior  service)  and  died 
011  March  1,  1921,  by  reason  of  tubercular  meningitis. 

Section  27  of  the  act  of  June  4,  1920,  41  Stat,  775,  provides  that  "  hereafter 
an  enlistment  allowance  equal  to  three  times  the  monthly  pay  of  a  soldier  of 
tiie  seventh  grade  shall  be  paid  to  every  soldier  who  enlists  or  reenlists  for  a 
period  of  three  years,  payment  of  the  enlistment  allowance  for  original  enlist- 
ment to  be  deferred  until  honorable  discharge." 

The  Comptroller  General  held  in  decision  of  July  5,  1921,  1  Ck>mp.  Gen.,  1,  as. 
follows : 

"  This  emphatic  declaration  must  be  regarded  as  part  of  the  contract  entered 
into  when  the  enlistment  or  reenlistment  was  accomplished  and  that  part  of 
the  contract  is  fulfilled  when  at  the  time  of  his  honorable  discharge  from  an 
original  enlistment  the  soldier  is  paid  the  allowance." 

In  case  of  a  reenlistment  the  soldier  is  entitled  to  the  payment  authorized 
by  the  act  immediately  upon  reenlisting,  and  it  is  usually  paid  with  his  first 
payment  of  pay ;  if  soldier  dies  without  having  received  the  payment  it  would 
appear  to  belong  to  his  estate  as  "  part  of  the  contract  entered  into  when  his 
•    ♦    ♦     reenlistment  was  accomplished." 

The  act  prescribes  that  three  times  the  monthly  pay  of  a  soldier  of  the  seventh 
grade  sfiall  be  paid  to  every  soldier  who  enlists  or  reenlists  for  three  years; 
for  an  original  enlistment,  as  the  instant  case,  payment  is  deferred  until  honor- 
able discharge  but  the  allowance  for  the  enlistment  was  also  a  part  of  his  en- 
listment contract — a  payment  to  be  made  to  soldier  for  future  service  in  consid- 
erations of  his  enlistment  for  three  years. 

In  the  opinion  of  the  Comptroller  General  of  July  5,  1921,  it  was  held  that 
Payment  is  authorized  when  the  enlisted  man  is  honorably  discharged  regard- 
less of  the  length  of  the  period  he  actually  served. 

I  am  of  the  opinion  that  the  termination  of  a  soldier's  service  by  his  death, 
his  service  having  been  honest  and  faithful,  is  an  honorable  separation  from 
the  service  and  an  "honorable  discharge"  within  the  meaning  of  the  act  of 
June  4,  1920,  and  that  the  thr(>e  months'  enlistment  allowance  is  a  part  of  his 
estate  and  payable  to  his  heirs  as  such. 

The  enlistment  allowance  authorized  by  the  act  of  June  4,  1920, 
was  an  allowance  for  enlistment  and  was  earned  by  enlisting,  and, 
if  an  original  enlistment,  was  payable  on  the  soldier's  honorable  dis- 
charge or  other  honorable  separation  from  the  service.  See  para- 
graphs 1370  to  1379,  Vol.  1,  Dig.  2d  Comp.  Dec. 

The  death  of  the  soldier  in  this  case  is  stated  to  have  been  due  to 
tubercular  meningitis;  evidently  not  due  to  his  own  misconduct. 
The  cause  of  death  and  the  fact  that  it  was  not  due  to  soldier's  own 
misconduct  should  appear  in  the  papers.  As  thus  qualified,  the 
memorandum  decision  is  approved. 


UNPAID  ALLOTMENTS  OF  PAY— ARMY- 

In  the  absence  of  conclusive  affirmative  evidence  that  an  allottee,  to  whom  check 
issued  for  family  allotment  of  pay  under  the  war  risk  insurance  act,  died 
prior  to  negotiating,  or  if  living,  never  received  the  check,  no  payment  of  the 
amount  thereof  to  any  other  person  is  authorized. 

Decision  by  Comptroller  General  McCarl,  October  17,  1921. 

The  Chief  of  the  Treasury  Department  Division  submitted  October 

8,  1921,  for  approval,  disapproval,  or  modification,  a  memorandum 

decision  as  follows : 

Check  #2510704,  issued  Feb.  1, 1918,  by  M.  E.  BaUey,  Disbursing  Clerk  of  the 
Bureau  of  War  Risk  Insurance  (Symbol  11234),  in  favor  of  Anastasia  Ivakhofl, 


_J 
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wi£e  of  John  Mack,  a  soldier,  for  $80.00  (allotment  $30.00  and  allowance  $50.00), 
has  remained  outstanding  more  than  three  years  and  the  amount  has  been 
covered  to  **  Outstanding  liabilities  *'  under  section  306  of  the  Revised  Statutes. 

Claim  has  been  filed  by  the  said  John  Mack  for  the  amount  of  this  check.  The 
required  Indemnity  bond  has  also  been  filed. 

It  appears  that  the  said  Anastasla  Ivakhoff  resided  in  Russia,  and  the  check 
was  mailed  to  her  address  in  that  country.  The  check  has  not  been  returned 
and  it  is  not  known  whether  It  was  received  by  the  payee  or  not. 

The  soldier  states  in  his  affidavit  that  he  has  heard  nothing  from  his  wife  for 
more  than  five  years  past  and  that  he  does  not  know  whether  she  is  living  or 
dead.    He  asks  therefore  that  the  amount  of  the  check  be  paid  to  him. 

The  allotment  ($30.00)  was  from  the  pay  of  the  soldier,  and  if  not  paid  to  the 
allottee,  the  soldier  is  entitled  to  receive  the  amount.  The  allowance,  however, 
is  a  gratuity  from  the  Government  to  the  dependent  of  the  soldier,  and  even 
if  not  paid  to  such  dependent,  the  soldier  has  no  claim  to  it 

The  only  question^  therefore,  is  as  to  whether  the  amount  of  the  allotment 
($30.CK))  may  now  be  paid  to  the  soldier,  the  check  issued  to  his  wife  for  the 
amount  not  having  been  paid  so  far  as  known. 

In  a  decision  dated  April  24, 1920,  the  Ck)mptroller  of  the  Treasury  he^d  that — 

••The  War  Department  should  not  entertain  a  claim  for  restoration  of  pay  of 
a  soldier  on  the  ground  of  failure  of  the  allottee  to  collect  or  negotiate  a  check 
unless  the  check  itself  is  presented  or  there  is  conclusive  affirmative  evidence 
to  show  that  the  allottee  never  received  or  indorsed. it.  In  the  absence  of  such 
evidence  the  presumption  is  that  the  dieck  has  been  negotiated  by  the  allottee 
and  is  still  in  the  hands  of  some  bona  fide  holder  for  value,  or  if  indorsed  and 
lost  by  the  allottee  that  it  may  have  come  or  may  come  into  the  hands  of  some 
such  holder."    26  Ck)mp.  Dec,  857. 

The  circumstances  connected  with  this  case  are  very  unusual.  The  fact  that 
the  wife  of  the  soldier  was  a  Russian  woman,  that  she  was  living  in  that  country, 
that  her  husband  had  heard  nothing  from  her  in  more  than  five  years,  together 
with  the  well-known  facts  as  to  the  unsettled  and  disorderly  conditions  prevail- 
ing in  Russia  during  this  time,  many  of  the  inhabitants  having  lost  th'eir  lives 
by  violence,  owing  to  the  absence  of  a  government  that  would  preserve  order  and 
protect  life  and  property,  make  it  very  uncertain  whether  the  allottee  ever 
received  the  check.  Even  if  she  received  it  she  may  not  have  been  able  to 
negotiate  it,  owing  to  the  disturbed  conditions. 

What  may  have  become  of  the  check  can  only  be  conJecture<'.  The  fact  re- 
mains that  it  is  outstanding,  and  the  decision  cited  above  requires  either  that 
the  check  itself  shall  be  presented,  or  there  shall  be  "  conclusive  affirmative  evi- 
dence to  show  that  the  allottee  never  received  or  indorsed  it.**  Such  evidence 
has  not  been  presented,  and  under  this  decision  the  claim  must  necessarily  be 
disallowed. 

The  fund  established  by  section  306,  Revised  Statutes,  bears  upon 
it  the  impress  of  a  trust,  payments  to  be  made  therefrom  on  demand 
by  parties  in  whose  favor  certificates,  drafts,  or  checks  were  originally 
issued,  or  to  the  persons  who  are  entitled  to  receive  pay  therefor. 

The  fact  that  the  check  issued  in  the  present  case  has  not  been  paid 
by  the  Treasury  or  otherwise  accounted  for  is  not  sufficient  to  author- 
ize the  assumption  that  the  payee  thereof  has  not  received  it.  Nor 
can  the  assertion  by  claimant  that  he  has  had  no  word  from  the 
payee  of  the  check  for  more  than  five  years  raise  a  presumption  of 
her  death. 

In  the  absence  of  conclusive  affirmative  evidence  that  Anastasia 
Ivakhoff  died  prior  to  negotiating,  or  if  living  she  has  never  received 
the  check,  no  payment  of  the  amount  thereof  to  any  other  person  ia 
authorized. 

The  memorandum  decision  is  approved. 
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UNPAID  ALLOTMENTS  OF  PAY— ARMY. 

Allotments  of  pay  made  by  a  soldier  for  support  of  his  family,  for  his  own 
savings,  or  for  other  purposes,  under  provisions  of  the  act  of  March  2,  1899, 
30  Stat,  981,  which  are  not  paid  to  the  allottee  during  the  soldier's  life- 
time, become  a  part  of  the  soldier's  estate  at  his  death. 

Decision  by  Comptroller  General  McCarl,  October  17,  1921.  . 

The  Chief  of  the  War  Department  Division  has  submitted  for  ap- 
proval, disapproval,  or  modification  a  memorandum  decision  in  the 
case  of  Sidney  C.  Jordan,  Army  Serial  No.  67130,  Company  D, 
Twenty-eighth  United  States  Infantry,  to  the  effect  that  allotments 
made  under  the  act  of  March  2,  1899,  30  Stat.,  981,  and  not  paid  to 
the  allottee  during  the  soldier's  lifetime  do  not  become  assets  of  the 
soldier's  estate,  but  remain  in  the  Treasury  as  pay  obligated  and 
available  for  payment  to  the  allottee ;  but  if  not  paid  before  the  death 
of  the  allottee,  then  such  obligated  pay  reverts  to  the  estate  of  the 
soldier;  citing  in  support  of  this  latter  proposition  26  Comp. 
Dec,  865. 

The  act  of  March  2,  1899,  is  as  follows : 

That  the  Secretary  of  War  be,  and  he  is  hereby,  anthorized  to  permit  enlisted 
men  of  the  United  States  Army  to  make  allotments  of  their  pay,  under  such 
regulations  as  he  may  prescribe,  for  the  support  of  their  families,  for  their  own 
savings,  or  for  other  purposes,  during  such  time  as  they  may  be  absent  on  dis- 
tant duty,  or  under  other  circumstances  warranting  such  action. 

The  facts  of  the  case  are  that  the  soldier  executed  an  allotment  of 
$20  per  month  for  12  months  from  October  1,  1917,  to  Elena  Mar- 
tinez, P.  O.  Box  385,  Ancon,  Canal  Zone ;  one  check  for  $240  in  pay- 
ment of  the  entire  allotment  was  sent  to  the  address  given,  and  was 
returned  "  and  recredited  the  soldier's  account,  as  the  allottee  can  not 
be  located."  Soldier  was  by  successive  reenlistments  continuously  in 
the  Army  from  April  3,  1899 ;  was  discharged  May  13, 1920,  on  sur- 
geon's certificate  of  disability ;  and  it  is  shown  that  he  died  on  July 
24, 1920.  During  his  lifetime  he  made  no  claim  for  the  payment  to 
him  of  the  amount  allotted  to  Elena  Martinez,  not  paid  to  her,  and 
recredited  to  his  account. 

Claim  is  now  filed  by  the  father,  as  administrator  of  the  estate  of 
the  soldier,  for  all  arrears  of  pay  and  particularly  for  $240  allotted 
to  Elena  Martinez  and  unpaid.  Elena  Martinez,  as  the  conmion-law 
wife  of  the  soldier,  has  made  claim  for  all  arrears  of  pay,  setting 
forth  in  her  claim  that  during  the  period  of  1912  to  1917  she  resided 
with  soldier  as  his  wife  at  Las  Cascadas,  and  Empire,  Canal  Zone, 
and  in  Panama,  Eepublic  of  Panama,  while  soldier  was  a  member 
of  the  Tenth  Infantry  and  stationed  in  the  Canal  Zone.  She  is  not 
entitled  to  the  arrears  of  pay  of  the  soldier,  as  the  act  of  June  30, 
ISOC),  34  Stat.,  750,  provides : 

Hereafter,  in  tlie  settlement  of  tlie  accounts  of  deceased  officers  or  enlisted 
BieD  of  the  Army,  where  the  amount  due  the  decedent's  estate  is  less  than 
five  hundred  dollars  and  no  demand  is  presented  by  a  duly  appointed  legal  repr^ 
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Bentatlve  of  the  estate,  the  accounting  officers  may  allow  the  amount  found  due 
to  the  decedent's  widow  or  legal  heirs  in  the  following  order  of  precedence: 
First  to  the  widow ;    *    •    •• 

In  this  case  an  administrator  has  been  appointed  and  qualified 
and  has  filed  claim  for  the  arrears  of  pay ;  the  mere  living  with  the 
soldier  for  five  vears  is  not  sufficient  to  entitle  her  to  be  considered 
the  soldier's  widow,  and  the  question  is  whether  she  is  entitled  now 
to  receive  the  unpaid  allotment  made  to  her. 

It  was  said,  26  Comp.  Dec,  866 : 

Allotments  of  pay  under  the  Army  Regulations  and  the  statutes  hereinbefore 
quoted  are  puivly  vuluntary  acts  of  the  soldier  malcing  the  allotment.  They 
carry  no  corresponding  allowance  or  other  obligation  of  the  Government  and 
require  no  administrative  adjudication  to  become  effective.  They  are  revocable 
at  the  will  of  the  allotter  and  vest  no  property  right  In  the  allottee.  10  Comp. 
Dec.,  208.  Mere  issuance  of  a  check  for  the  allotment  does  not  constitute 
payment  thereof.  The  allotment  has  not  been  paid  until  the  check  has  been 
collected  or  negotiated  by  tlie  payee.  16  Comp.  Dec,  151;  24  id.,  735.  In  all 
cases  where  checks  for  Army  allotments  made  by  soldiers  for  the  support  of 
families  or  relatives  have  not  been  collected  or  negotiated  by  the  allottee,  no 
pruperty  r^ght  to  the  allotment  represented  by  the  check  has  vested  in  the 
allottee,  and  therefore  neither  the  checks  nor  smy  portion  of  the  allotments 
which  they  represent  are  general  assets  of  a  deceased  allottee's  estate.  10  Comp. 
Dec..  208 ;  24  id.,  521. 

In  10  Comp.  Dec,  208,  it  was  said,  quoting  from  the  syllabus,  that 

"  the  death  of  a  soldier  operates  to  revoke  an  allotment  of  a  portion 

of  his  pay  made  by  him,"  and  that 

At  the  time  of  the  soldier's  death  on  July  12,  1903,  the  amount  allotted  for  the 
month  of  June,  1903,  had  not  been  reduced  to  possession  by  the  allottee,  but 
the  title  to  the  same  remained  at  that  time  in  the  soldier,  and  at  his  death  the 
amount  became  a  part  of  his  estate,  subject  to  the  control  of  his  legal  repre- 
sentatives. 

This  holding  was  based  on  the  analogy  between  an  allotment  of  a 
portion  of  a  soldier's  pay  under  this  statute  and  a  power  of  attorney 
authorizing  another  person  to  receive  payment  of  the  amount  of  a 
claim  of  the  principal ;  and  it  had  been  held  that  such  power  of  attor- 
ney is  revoked  by  the  death  of  the  principal  before  payment  thereof 
has  been  made. 

This  case  is  not  affected  by  the  act  of  February  28,  1919,  40  Stat., 
1212,  relating  to  war  risk  insurance  allotments  to  those  not  depend- 
ents, and  is  also  to  be  distinguished  from  those  cases  where  the  check 
in  payment  is  outstanding  and  has  never  been  returned.  1  Comp. 
Gen.,  146,  and  decision  of  to-day  case  of  John  Mack.  Under  the 
decisions  herein  cited  no  right  to  the  amount  allotted  to  her  vested 
in  Elena  Martinez  by  virture  of  the  allotment  unless  and  until  she 
had  reduced  the  allotment  to  possession  during  the  lifetime  of  the 
soldier ;  and  the  reasons  for  her  failure  to  so  reduce  the  allotment  to 
possession  are  immaterial.  The  amount  is  a  part  of  the  soldier^s 
estate  and  should  be  paid  accordingly.  Claims  of  the  character  here 
appearing  are  for  adjustment  in  the  settlement  of  the  estate. 

For  the  reasons  herein  given,  the  memorandum  decision  is  not 
approved. 
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EMPLOYMENT  OF  RETIRED  ARMY  OFFICERS. 

The  employment  of  a  major  retired  from  active  duty  as  special  assistant  to 
the  Attorney  General  with  compensation  attached,  and  payment  to  him  of 
that  compensation  in  addition  to  his  retired  pay,  is  prohibited  by  the  act 
of  July  31,  1894,  28  Stat,  205. 

Comptroller  General  McCarl  to  the  Attorney  General,  October  17,  1921. 

I  have  your  letter  of  September  27, 1921,  as  follows : 

It  is  my  desire  to  employ  Colonel  E.  G.  Davis,  a  retired  Army  officer,  as  a 
special  assistant  to  the  Attorney  General.  Colonel  Davis  was  formerly  an  in- 
structor in  law  at  West  Point  and  is  peculiarly  fitted  for  the  purpose  for 
which  it  is  desired* to  employ  htm,  because  of  his  knowle<lge  of  War  Depart- 
ment regulations,  orders,  decisions,  etc.  It  is  proposed  to  employ  him  for 
service  In  connection  was  certain  alleged  frauds  under  Army  contracts,  at  a 
compensation  of  $7,500  per  annum. 

Your  decision  is  respectfully  requested  as  to  whether  he  may  be  so  appointed, 
at  the  rate  indicated,  and  at  the  same  time  draw  his  pay  as  a  retired  Army 
officer,  and,  if  not,  whether  he  may  relinquish  his  retired  pay  during  the  period 
of  his  employment  as  a  special  assistant  to  the  Attorney  General  and  be  paid 
solely  in  the  capacity  of  special  assistant  to  the  Attorney  General  at  the  rate 
Indicated. 

In  this  connection  I  desire  to  invite  your  attention  to  the  following  decisions : 

17.  8,  V.  Converse,  21  Howard  463;  U,  S,  v.  Brindle,  110  U.  S.  688;  15  Op. 
A.  G.  608;  38  Court  of  Claims  39  and  428;  25  Court  of  Claims  296;  4  Comp. 
Dec.  696 ;  26  Comp.  Dec.  49,  and  Comp.  Dec.  to  Attorney  General  dated  August 
31,  1920. 

Section  2  of  the  act  of  July  31, 1894,  28  Stat,  205,  provides: 

No  person  who  holds  an  office  the  salary  or  annual  compensation  attached 
to  which  amounts  to  the  simi  of  two  thousand  five  hundred  dollars  shall  be 
api)ointed  to  or  hold  any  other  office  to.  which  corapensiition  is  attached  unless 
flpecially  heretofore  or  hereafter  specially  authorized  thereto  by  law;  but  this 
shall  not  apply  to  retired  officers  of  the  Army  or  Navy  whenever  they  may  be 
elected  to  public  office  or  whenever  the  President  shall  appoint  them  to  office 
by  and  with  the  advice  and  consent  of  the  Senate. 

It  has  been  held  that  a  retired  Army  officer  holds  an  office  within 
the  meaning  of  this  section,  and  that  if  his  retired  pay  amounts  to 
$2,500  per  annum  he  is  prohibited  by  the  section  from  holding  any 
other  office  with  compensation  attached,  unless  specially  authorized 
thereto  by  law,  or  unless  elected  thereto,  or  appointed  thereto  by  the 
President  by  and  with  the  advice  and  consent  of  the  Senate.  8  Comp. 
Dec.,  448 ;  11  id.,  236, 422,  448 ;  19  id,,  161 ;  26  id.,  762 ;  26  id.,  897. 

With  the  exception  of  the  cases  in  38  Court  of  Claims  the  opinions 
in  all  the  court  cases  cited  in  your  letter  were  rendered  prior  to  the 
passage  of  the  act  of  1894,  and  took  no  note  of  that  act.  The  same  is 
true  of  the  opinion  of  the  Attorney  General  which  you  cite.  In  38 
Court  of  Claims,  39,  the  compensation  allowed  to  a  retired  Army 
officer  for  service  in  another  capacity  was  payable  from  a  discre- 
tionary appropriation  which  had  been  given  to  the  President  for 
national  security  and  defense  and  was  allowed  by  the  court  as  not 
open  to  question  for  that  reason.  The  case  of  Oeddes  v.  United 
States,  38  Ct.  CI.,  428,  turned  largely  upon  the  construction  of  an- 
other statute  and  has  never  been  accepted  by  the  accounting  officers 
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as  decisive  of  the  application  of  this  section  of  the  act  of  1894  to  re- 
tired Army  oflBcers.  The  section  in  express  terms  provides  that  its 
prohibition  shall  not  apply  to  retired  Army  officers  who  may  be 
elected  to  public  office  or  appointed  to  office  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate.  It  is  clear,  I  think,  that 
there  is  a  negative  pregnant  here,  and  an  implied  affirmative  that  the 
prohibition  shall  apply  to  retired  officers  sought  to  be  appointed  to 
or  to  hold  any  office  not  elective  or  appointive  in  the  manner  pre- 
scribed by  the  section. 

As  an  officer  on  the  retired  list  of  the  Army,  Col.  Davis  holds  aa 
office  with  compensation  exceeding  $2,500  per  annum,  8  Comp.  Dec., 
443.  As  special  assistant  to  the  Attorney  General  at  a  salary  of 
$7,500  per  annum  he  would  hold  an  office  with  compensation  attached 
in  which  he  would  perform  official  duties  and  render  service  to  the 
United  States  under  a  commission  from  the  Attorney  General  and 
under  an  oath  of  office.  Section  366,  Revised  Statutes.  Earlier  de- 
cisions of  the  Comptroller  of  the  Treasury  in  so  far  as  they  may  con- 
flict with  this  view  of  the  official  status  of  special  assistants,  if  there 
is  conflict,  will  not  be  followed.  See  2  Comp.  Dec,  271,  11  irf.,  279. 
Those  decisions  seem  to  rest  upon  the  conclusion  that  the  element  of 
duration,  thought  to  be  one  of  the  essentials  to  an  office,  is  lacking  in 
such  appointments.  Whatever  may  have  been  the  status  in  point  of 
duration  of  the  appointments  then  under  consideration  it  is  clear  that 
the  proposed  appointment  at  a  yearly  salary  and  for  the  purpose  in- 
dicated would  establish  duration  as  one  of  the  incidents  of  the  ap- 
pointment. In  any  event  later  decisions  of  the  Comptrollers  have 
broadened  the  definition  of  '^  office  "  as  used  in  this  connection.  See 
26  Comp.  Dec,  897. 

The  official  Army  Begister  shows  Edwin  G.  Davis,  major,  retired 
October,  1919,  disability  in  line  of  duty,  section  1251,  Eevised  Stat- 
utes. This  was  a  retirement  from  active  service  only.  An  officer  of 
the  United  States  Army  retired  from  active  service  only,  and  not 
wholly  retired  from  service,  is  an  officer  in  the  employ  of  the  Gov- 
ernment.   29  Op.  Atty.  Gen,,  397. 

The  proposed  employment  of  Col.  Davis  as  special  assistant  to  the 
Attorney  General  with  the  above  stated  compensation  attached,  and 
payment  to  him  of  that  compensation  in  addition  to  his  retired  pay, 
would  be  a  violation  of  the  provision  of  the  act  of  1894  hereinbefore 
quoted. 

The  retired  pay  of  a  major  on  the  retired  list  of  the  Army  is  fixed 
and  attached  by  law  to  the  retired  office  which  he  holds.  The  United 
States  Supreme  Court  has  held  that  public  policy  prohibits  any 
attempt  by  unauthorized  agreement  with  an  officer  of  the  United 
States,  under  guise  of  a  condition  or  otherwise,  to  deprive  him  of  tiie 
right  to  pay  given  by  statute.    Glcuoey  v.  United  States,  182  U.  S^ 
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695.  Uftiied  States  y.  Andrews^  240  U.  S.,  90.  Any  attempt  on  the 
part  of  CoL  Davis  to  relinquish  his  retired  pay  and  restrict  himself 
to  the  right  to  compensation  as  special  assistant  only  would  be  in- 
eflective  for  that  purpose.  As  to  the  right  of  election  between  mili- 
tary pay  fixed  by  statute  and  a  civilian  salary,  see,  also,  23  Comp. 
Dec.,  62. 


TRANSPORTATION     OF    AUTOMOBILES     OF    NAVAL    OFFICERS 

CHANGING  STATIONS. 

A  naval  officer,  who  In  Ignorance  of  the  amendment  of  Navy  Regulations  Includ- 
ing personal  automobiles  in  the  term  *'  household  effects  "  authorized  to  be 
transported  at  Government  expense  upon  change  of  station,  has  his  auto- 
mobile crated  and  shipped  at  his  own  expense,  is  not  entitled  to  reim- 
bursement, nothing  more  being  authorized  than  to  have  service  performed. 

DeeiaioB  by  Comptroller  General  McCarl,  October  IT,  1921. 

Lieut.  Commander  C.  D.  Swain,  United  States  Navy,  Navy  Yard, 
Boston,  Mass.,  requested,  September  1,  1921,  a  review  of  settlement 
No.  106384,  dated  August  26,  1921,  Navy  Department  Division,  by 
which  was  disallowed  his  claim  for  reimbursement  of  the  cost  of 
crating  and  shipping  his  automobile  from  San  Francisco,  Calif.,  to 
Boston,  Mass.,  July  2, 1921. 

Prior  to  June  22,  1921,  claimant  was  attached  to  the  destroyer 
force,  Pacific  Fleet;  on  that  date  orders  were  issued  by  the  Navy 
Department  detaching  him  from  that  duty  and  assigning  him  to  duty 
with  the  commandant  of  the  first  naval  district,  Boston.  Navy  De- 
partment General  Order  No.  86,  dated  January  6,  1921,  section  6, 
defines  ^household  effects '*  which,  under  the  terms  of  the  act  of 
May  18, 1920,  40  Stat.,  604,  an  officer  of  the  Navy  is  entitled  to  have 
shipped  at  public  expense  on  change  of  station,  as  follows : 

Household  effects-  shall  comprise  the  personal  belonglngB  and  household 
effects  which  are  exclusively  the  property  of  the  person  ordered  to  make  the 
change  ot  station  and  which  have  been  In  use  by  such  person  (or  his  famUy) 
previous  to  dilpment  thereof.  The  term  "household  effects"  does  not  Include 
automobiles,  alcoholic  liquors  or  beverages,  nor  groceries  and  provisions. 

General  Order  No.  52,  dated  June  13,  1921,  is  as  follows: 

General  Order  No.  36.  of  5  January,  1921,  Is  hereby  amended  by  striking  out 
the  last  sentence  of  Section  6  thereof. 

At  the  time  claimant  received  hi^  orders  of  June  22,  1921,  and 
complied  with  them  it  is  claimed  there  was  no  information  of  the 
change  made  by  General  Order  No.  52  so  as  to  comply  therewith. 
Accordingly,  claimant  had  150  pounds  of  personal  effects  as  de- 
fined by  section  6  of  General  Order  No.  36  shipped  at  public  ex- 
pense and  arranged  for  the  crating  and  shipping  of  the  automo- 
bile, weighing  4,700  pounds  at  his  personal  expense.  He  now  makes 
claim  for  reimi)ursement  of  this  cost. 


222  DECISIONS  OF  THB  COMFTBOLLBB  GENERAL. 

Under  the  laws  applicable  to  officers  of  the  Army  and  Marine 
Corps,  and  the  regulations  made  pursuant  thereto,  automobiles  may 
be  included  in  the  change  of  station  baggage  allowance.  17  Comp. 
Dec,  537;  22  id,,  196  and  544;  and,  under  the  act  of  March  3,  1901^ 
81  Stat.,  1029,  it  was  held  that  officers  of  the  Navy  were  entitled, 
when  approved  by  the  Secretary  of  the  Navy,  to  have  their  privately 
owned  automobiles  included  in  the  baggage  transported  at  public 
expense  on  change  of  station  to  or  from  a  shore  station  beyond 
the  continental  limits  of  the  United  States.  22  Comp.  Dec,  679. 
The  Secretary  of  the  Navy  having  amended  General  Order  No.  36^ 
to  permit  the  inclusion  of  automobiles  as  "  personal  belonging  "  in ' 
the  change  of  station  baggage  allowance,  27  Comp.  Dec,  903  is  no 
longer  in  point,  being  based  on  a  different  state  of  facts. 

Section  8  of  General  Order  No.  36  is  in  part  as  follows: 

1.  No  household  effects  shaU  be  packed,  crated,  or  transported  at  public 
expense — 

(a)  Until  proper  application  has  been  made  therefor  in  writing;  and  (if 
shipment  is  not  made  or  arranged  for  by  a  supply  officer). 

(b)  Until  the  owner  or  his  agent  receives  authority  In  writing  to  effect 
ghipment  at  his  own  expense,  subject  to  claim  for  reimbursement.  (See  par. 
8  below.) 

2.  Where  household  effects  are  located  within  established  zone  limits,  appli- 
cations for  shipmait  shall  be  addressed  to  Uie  supply  officer  at  the  yard,  sta- 
tion, or  base  concerned. 

The  shipment  covered  by  this  claim  was  located  "within  estab- 
lished zone  limits "  and  the  regulations,  section  9,  provide  that 
**  household  effects  which  are  located  at,  or  in  the  vicinity  of,  shore 
stations  having  supply  officers,  and  which  are  within  determined 
zone  limits,  shall  be  shipped,  or  shipment  shall  be  arranged  for^ 
by  such  supply  officers  upon  applications  being  made  to  them." 

Under  these  regulations  as  amended  by  General  Order  No.  52^ 
claimant  was  only  entitled  to  request  the  supply  officer  to  make  ship- 
ment at  public  expense,  and  if  that  request  could  not  be  made  be- 
cause of  no  knowledge  of  the  change  in  orders,  neither  the  law  nor 
the  regulations  pursuant  thereto  contemplate  or  authorize  reimburse- 
ment of  the  cost  of  the  service  paid  by  him;  nothing  more  being 
authorized  than  to  have  service  performed.  6  Comp.  Dec.,  267;  6 
id.,  84;  7  id.,  734,  736;  18  irf.,  415. 

Upon  a  review  of  the  matter,  the  settlement  is  sustained. 


RECOVERY  OF  OVERPAYMENTS  OF  WAR  RISK  ALLOTMENTS  AND 

ALLOWANCES. 

Issuance  of  a  check  in  payment  of  a  war  risk  allotment  or  allowance  in  excess 
of  the  amount  to  which  the  beneficiary  was  entitled,  where  the  payee 
Illegally  holds  the  check  after  receipt  of  request  for  its  return,  does  not 
constitute  payment  of  the  allotment  or  allowance  within  the  meaning  of 
the  act  of  August  9,  1921,  42  Stat,  153,  so  as  to  bar  recovery  of  the  over- 
payment, except  that  if  the  check  be  in  the  hands  of  a  bona  fide  holder 
recovery  from  the  allottee  must  be  through  other  means  than  withholding 
payment  thereon. 
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CimiptroUer  General  McCarl  to  the  Director,  United  States  Veterans'  Bureaii» 
October  17,  1921. 

I  have  your  letter  of  October  4, 1921,  as  follows : 

Tbe  bureau  at  the  present  time  has  a  number  of  cases  pending  which  involve 
the  interpretation  of  section  210  of  Article  II  of  the  war  risk  insurance  act 
as  amended  on  August  9,  1921,  and  in  order  to  dispose  of  these  cases  your 
opinion  is  requested  as  to  the  procedure  to  be  followed  in  adjusting  the  same. 

The  bureau  has  in  certain  cases  forwarded  to  allottees  prior  to  August  9, 
1921.  checks  for  allotment  and  allowance,  and  after  the  mailing  of  the  checks 
it  was  found  that  the  allottees  to  whom  the  checks  were  made  payable  have 
been  overpaid  and  that  the  check  or  checks  forwarded  to  the  allottees  were 
overpayments. 

In  a  case  of  this  class  the  allottee  was  immediately  requested  to  make  a 
refund  or  return  tlie  last  check  forwarded,  and  in  numerous  cases  the  reply 
received  was  that  the  check  had  not  been  received  by  the  allottee  and  was 
probably  lost  in  the  mails.  The  payees  in  these  cases  were  then  individually 
requested  to  execute  bonds  of  indemnity  in  order  that  duplicate  checks  might 
be  issued,  but  they  liave  failed  to  file  the  indemnity  bonds  with  the  bureau  and 
stop-payment  notices  have  been  filed  with  the  Treasurer  of  the  United  States. 

Subsequent  to  the  passage  of  the  amendment  of  August  9,  1921,  numbers  of 
the  checks  which  the  payees  had  previously  informed  the  bureau  were  lost 
have  been  presented  to  the  Treasurer  of  the  United  States  for  payment,  the 
same  bearing  the  genuine  indorsement  of  the  payee.  In  some  of  these  cases 
it  appears  that  the  payees  have  intentionally  held  the  checks  knowing  the  same 
were  overpayments  and  anticipating  the  passage  of  the  amendment  to  section 
210,  which  prohibits  a  recovery  of  overpayments. 

The  bureau  has  held  that  checks  representing  overpayments  of  allotment 
and  allowance  which  have  not  been  negotiated  or  cashed  and  have  been  returned 
to  the  bureau  by  the  payee  are  not  payments  and  may  be  canceled  and  the 
account  adjusted  as  though  no  check  had  been  issued.  However,  in  the  cases 
referred  to  above  the  checks  have  been  indorsed  and  cashed. 

An  opinion  is  requested  as  to  whether  a  request  should  be  made  of  the 
Treasurer  of  the  United .  States  to  lift  the  stop-payment  notices  and  permit 
the  payment  of  checks  which  represent  an  overpayment,  as  it  is  possible  that 
the  present  procedure  might  be  considered  as  a  refund  of  allotment  and  al- 
lowance paid  by  the  bureau. 

It  has  been  held  by  the  General  Accounting  Office  that  erroneous 
oYerpayment  or  overallowance  on  any  allotment  or  allowance  may  be 
deducted  from  a  claim  for  the  amount  of  a  lost  check  which  has  not 
been  negotiated,  notwithstanding  section  17  of  the  act  of  August  9^ 
1921, 42  Stat.,  153 ;  mere  issuance  of  a  check  which  was  never  in  fact 
paid  or  negotiated  not  being  a  payment  of  the  allotment  and  allow- 
ance which  will  bar  recovery  under  the  provision  of  that  section* 
See  1  Comp.  Gen.,  146. 

It  seems  that  the  checks  now  in  question  were  not  in  fact  lost,  but 
were  held  by  the  payee  on  the  assumption  that  the  passage  of  the  act 
of  August  9, 1921,  then  pending  before  Congress,  would  legalize  the 
payment  as  well  as  bar  recovery  of  any  prior  overpayment.  I  do  not 
90  construe  the  law.  The  request  of  the  bureau  to  the  allottee  to 
refund  the  overpayment  or  return  the  check  was  notice  of  the  over- 
aUowance  and  an  alternative  demand  for  return  of  the  check  which 
alternatively  revoked  the  issuance  of  the  check  and  made  its  sub- 
sequent negotiation  an  unauthorized  act  of  the  payee  and  not  a  pay- 
ment made  by  the  bureau.  As  between  the  Government  and  the 
allottee  such  unauthorized  act  is  no  bar  to  recovery  from  the  allottee 
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of  any  overpayment  or  overallowance  involved  in  the  check  thus 
erroneously  negotiated. 

If,  however,  all  indorsements  on  the  check  are  genuine,  the  general 
rule  must  be  followed  that  the  rights  of  a  holder  without  notice  are 
not  subject  to  latent  defenses  of  the  Government  as  drawer  of  the 
check,  such  as  its  own  error  in  issuing  the  check  and  the  unauthorized 
act  of  the  payee  in  negotiating  it.  As  between  the  Government  and 
such  bona  fide  holders,  if  the  checks  have  been  regularly  signed  and 
issued  by  competent  authority  and  are  properly  indorsed  and  pre- 
sented for  payment,  they  must  be  honored  and  paid  by  the  Treasurer, 
and  any  recovery  from  the  allottee  must  be  through  other  means  than 
withholding  payment  of  these  checks.  In  the  cases  of  an  apparent 
bona  fide  holder,  it  is  proper  to  require  facts  to  be  submitted  from 
which  the  bona  fides  may  be  determined,  and  with  that  in  view,  and 
having  regard  also  to  your  statement  that  some  payees  of  the  checks 
have  intentionally  held  them  in  anticipation  of  the  act  of  August  9, 
1921, 1  think  it  proper  that  the  stop  payment  order  to  the  Treasurer 
stand. 

UNITED  STATES  VETERANS*  BUREAU— APPROPRIATIONS. 

The  unexpended  balance  of  the  appropriation  made  by  the  act  of  March  4, 1921« 
41  Stat,  1364,  for  purchase,  construction  and  extension  of  hospitals,  for  the 
Public  Health  Service,  was  not  transferred  to  the  United  States  Veterans' 
Bureau  by  the  act  of  August  9,  ld21,  42  Stat,  149,  but  the  administration 
of  the  act  and  the  appropriation  therefor  remain  in  the  Secretary  of  the 
Treasury. 

ComptToDer  General  McCarl  to  the  Director,  United  States  Veterans'  Burean* 
October  19,  1921. 

I  have  your  letter  of  October  1, 1921,  requesting  decision  whether 
section  8  of  the  act  of  August  9, 1921,  42  Stat.,  149,  transfers  to  the 
Director  of  the  Veterans'  Bureau  control  of  the  unexpended  balance 
of  the  appropriation  made  by  the  act  of  March  4,  1921,  41  Stat, 
1364,  for  carrying  into  effect  the  provisions  of  that  act,  so  that  there- 
after the  said  balance  might  be  expended  in  such  manner  as  the 
director  may  deem  necessary,  or  whether  the  appropriation  remains 
subject  to  the  direction  and  control  of  the  Secretary  of  the  Treasury. 

Section  8  of  the  act  of  August  9,  1921,  provided  that  unexpended 
balances  of  all  sums  theretofore  appropriated  for  carrying  out  the 
provisions  of  the  war  risk  insumace  act  and  amendments  thereto 
and  the  vocational  rehabilitation  act  of  June  27,  1918,  and  amend- 
ments thereto,  shall  be  made  available  for  the  Veterans'  Bureau  and 
may  be  expended  in  such  manner  as  the  director  deems  necessary  in 
carrying  out  the  provisions  of  the  act  in  which  it  appears. 

Paragraph  1  of  the  act  of  March  4, 1921,  authorized  the  Secretary 
of  the  Treasury  to  provide  additional  hospital  and  out-patient  dis- 
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pensary  facilities  for  patients  of  the  Bureau  of  War  Risk  Insurance, 
or  of  the  Federal  Board  for  Vocational  Education,  in  either  of  three 
ways:  (1)  By  purchase,  gift,  or  lease  of  existing  plants;  (2)  by 
construction  on  sites  owned  or  to  be  acquired  by  the  Government; 
(3)  by  remodeling  or  extension  of  existing  plants  of  the  Public 
Health  Service.  Paragraph  8  of  the  act  authorized  the  Secretary  in 
his  discretion  to  employ  technical  and  clerical  assistants  exclusively 
to  aid  in  the  preparation  of  plans  and  specifications  for  the  above 
named  objects,  and  provided — 

That  an  of  the  above-mentioned  work  shall  be  under  the  direction  of  the 
Secretary  of  the  Treasury. 

While  the  ultimate  object  of  the  act  and  appropriation  was  to 
enable  the  Bureau  of  War  Risk  Insurance  and  the  Federal  Board  for 
Vocational  Education  to  furnish  to  their  patients  the  hospital  service 
to  which  they  are  entitled  under  the  respective  laws  of  these  two 
bureaus,  the  appropriation  itself  is  one  for  construction  or  acquisition 
of  facilities  the  administration  of  which  was  placed  by  express  pro- 
vision in  the  Secretary  of  the  Treasury  to  be  administered  by  him 
and  not  by  either  of  the  bureaus.  The  instrumentality  by  which  the 
Secretary  administered  the  appropriation  was  the  Supervising  Archi- 
tect of  his  department,  it  being  discretionary  with  the  Secretary  to 
employ  special  services  for  this  purpose  or  to  use  the  services  of  the 
Supervising  Architect's  Office. 

The  purpose  of  section  8  of  the  act  of  August  9, 1921,  is  to  transfer 
to  the  Veterans'  Bureau  all  balances  of  appropriations  for  work  or 
activities  which  are  likewise  transferred  to  that  bureau.  I  find 
nothing  in  the  act  which  transfers  to  the  bureau  the  general  duty 
imposed  specifically  and  exclusively  upon  the  Secretary  of  the 
Treasury  by  the  act  of  March  4,  1921.  Administration  of  both  the 
act  and  the  appropriation  therefore  remain  in  the  Secretary, 


RELIEF  OF  NAVAL  DISBURSING  OFFICERS. 

It  la  not  proper  accounting  to  lessen  the  requirements  in  auditing  accounts  of 
inexperienced  naval  disbursing  officers  covering  the  war  period  by  re- 
moving suspensions  that  arose  through  lack  of  proper  supporting  papers, 
other  than  in  cases  of  losses  or  deficiencies  without  fault  of  officers 
certified  by  the  Secretary  of  the  Navy  pursuant  to  the  act  of  July  11, 
1919,  41  Stat.,  182,  in  which  the  facts  should  accompany  the  certificates. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Nary,  October  19,  1921. 
I  have  received  your  letter  of  October  14, 1921,  suggesting  in  sub- 
stance that  this  office  cause  to  be  reexamined  certain  settlements  made 
by  the  former  Auditor  for  the  Navy  Department  of  disbursing  of- 
ficers' accounts  involving  suspensions  or  disallowances,  and  in  that 
reexamination  follow  the  procedure  that  is  thought  to  have  main« 
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tained  in  that  office  for  the  fiscal  year  beginning  July  1,  1920,  re- 
laxing the  stringency  of  the  audit,  so  as  to  remove  what  is  stated 
to  be  technical  suspensions  and  so  that  those  remaining  will  repre- 
sent the  actual  losses  to  the  United  States, 

The  list  accompanying  your  letter  shows  balances  certified  against 
the  officers  therein  named  aggregating  a  total  of  over  three  millions 
of  dollars.  It  is  represented  that  during  the  war  a  large  number 
of  inexperienced  men  were  appointed  to  disbursing  duty  and  as  a 
consequence  many  errors  wete  made,  principally  of  omission,  and 
that  the  men  having  for  the  most  part  now  gone  out  of  the  service 
it  is  difficult,  if  not  impossible,  to  furnish  the  information  to  re- 
move  the  objections  found  in  the  audit  of  the  accounts;  the  audit 
being  behind  at  the  time  also  being  a  factor;  and  also  that  the  work 
would  involve  an  expense  greater  than  the  loss  to  the  Government 
if  the  total  of  the  suspensions  was  wiped  out. 

It  is  to  be  remarked  at  the  outset  that  the  accuracy  of  the  audit 
and  the  propriety  of  the  suspensions  is  not  questioned  by  the  Navy 
Department. 

I  assume  that  with  reference  to  the  expense  of  procuring  the  nec- 
essary information  for  the  action  of  the  auditing  office  there  was  in 
mind  the  expense  only  to  the  administrative  office,  and  that  in  sug- 
gesting that  the  audit  be  reexamined  by  this  office  there  was  over- 
looked that  the  result  would  be  placing  upon  this  office  the  expense  of 
a  work  which  is  primarily  for  the  administrative  office.  But,  how- 
ever that  may  be,  no  true  principle  of  accounting  can  rest  upon 
whether  the  expense  in  a  particular  case  may  be  greater  than  the 
amount  involved. 

I  note  that  the  suspensions  are  referred  to  as  representing  few 
actual  losses,  but  mainly  suspensions  because  of  lost  or  missing- 
vouchers  and  vouchers  technically  faulty,  and  that  by  the  proposed 
reexamination  probably  90  per  cent  would  be  removable.  What  is 
the  basis  of  the  statement  that  they  would  be  removable,  if  no  ad- 
ministrative information  has  been  furnished  other  than  that  which 
existed  at  the  time  of  the  audit,  is  not  made  clear.  I  am  not  disposed 
to  take  the  responsibility  of  removing  the  suspensions  solely  for  the 
reason  that  the  officers  were  inexperienced  or  that  the  suspensions  are 
classed  as  technical  or  arise  through  lack  of  proper  supporting 
papers.  The  primary  requirement  in  disbursing  is  accountability. 
If  the  certification  or  papers  to  evidence  the  payment  have  not  been 
furnished,  then  there  has  been  submitted  no  real  accounting.  What- 
ever there  may  have  been  in  the  placing  of  inexperienced  men  in  the 
field  is  administrative  responsibility,  and  the  fact  of  war  conditions 
furnishes  no  reason  or  justification  for  lessening  the  requirements  of 
accountability  in  an  audit  any  more  than  the  placing  of  inexpe- 
rienced men  in  any  other  capacity  under  war  conditions  is  a  justifi- 
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cation  for  unfavorable  resulta    The  expenditure  of  Government 
moneys  is  no  less  a  vital  question  in  war  than  fighting  activities. 

There  was  granted  by  the  Congress,  July  11,  1919,  41  Stat.,  132, 
an  authority  to  the  Secretary  of  the  Navy  to  determine  whether  dis- 
bursing officers  whose  accounts  show  losses  or  deficiencies  were  with- 
out fault  or  negligence  therein,  so  that  the  accounting  officers  might 
remove  the  balances  against  those  in  such  status  so  aided  by  the 
Secretary  of  the  Navy.  Such  certification  as  may  be  made  by  th€ 
Secretary  of  the  Navy  pursuant  to  the  act  of  July  11,  1919,  should, 
and  I  believe  it  is  proper  for  me  to  so  require,  present  the  facts 
on  which  the  determination  is  based  to  relieve  the  disbursing  officer 
from  the  duty  of  accounting  for  the  moneys  intrusted  to  him.  It 
would  seem  to  me,  so  far  as  the  matter  presented  by  your  present 
letter  appears,  that  the  question  is  one  for  the  action  of  the  Secre- 
tary of  the  Navy  or  submission  to  the  Congress,  and  presents  nothing 
properly  for  action  by  me  at  the  present  time. 


TRANSPORTATION  OF  DEPENDENTS  OF  NAVAL  OFFICERS. 

A  permanent  change  of  station  of  a  naval  officer  occurs  when  a  change  is  made 
In  the  home  yard  of  the  vessel  on  which  he  is  serving,  the  actual  location 
or  movement  of  the  vessel  being  Immaterial,  and  he  is  not  entitled  under 
the  act  of  May  18,  1920,  41  Stat.,  604,  to  reimbursement  for  the  cost  of 
transporting  his  dependents,  before  the  order  for  change  of  station  Issued* 
to  the  place  subsequently  designated  as  the  home  yard. 

Decision  by  Comptroller  General  McCari,  October  21,  1921. 

Frank  I.  Hart,  lieutenant,  United  States  Navy,  requested,  Septem- 
ber 30, 1921,  review  of  settlement  No.  120921,  dated  August  30,  1921, 
Navy  Department  Division,  this  office,  wherein  was  disallowed  his 
claim  for  reimbursement  for  the  cost  of  transporting  his  wife  from 
Philadelphia,  Pa.,  to  San  Francisco,  Calif. 

It  appears  that  on  November  28,  1920,  the  U.  S.  S.  Rainbow^  on 
which  the  claimant  was  serving,  with  her  home  port  at  Philadelphia, 
sailed  from  Boston,  Mass.,  to  Pearl  Harbor,  Hawaii,  and  Lieut.  Hart 
purchasied,  November  29,  1920,  a  ticket  at  New  York,  N.  Y.,  for  the 
transportation  of  his  wife  from  thence  to  San  Francisco.  From 
December  6,  1920,  to  May  4,  1921,  as  evidenced  by  commutation  of 
quarters,  heat  and  light  claimed  by,  and  paid  to,  the  claimant,  Mrs. 
Hart  resided  at  Vallejo,  Calif.,  joining  her  husband  at  Pearl  Harbor 
on  May  14,  1921.  It'  further  appears  that  the  Secretary  of  the  Navy 
by  an  order  dated  January  20,  1921,  and  addressed  to  the  comman- 
dants of  the  navy  yards  at  Philadelphia,  Pearl  Harbor,  Bureaus  of 
Navigation,  Supplies  and  Accounts,  and  others,  stated  that  inasmuch 
as  the  base  of  operations  of  the  U.  S.  S.  Rairibow  had  been  changed. 
it  was  expedient  to  change  her  home  yard,  effective  at  once,  and  that 
thenceforth  the  home  yard  was  Pearl  Harbor.    The  chief  of  naval 
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operations,  by  an  indorsement  dated  April  20,  1921,  stated  that  for 
the  purposes  of  transportation  or  reimbursement  for  transportation 
for  dependents  the  home  yard  of  the  U.  S.  S.  Rainbow  would  be  con- 
sidered as  having  been  changed  on  November  30,  1920,  the  date  of 
her  departure  from  New  York- 

The  act  of  May  18,  1920,  41  Stat.,  604,  provides  that  when  any 
commissioned  officer  having  a  wife  is  ordered  to  make  a  permanent 
change  of  station  the  United  States  shall  furnish  such  wife  transpor* 
tation  in  kind  to  his  new  station.    It  is  further  provided  that : 

♦  ♦  ♦  for  persons  in  the  naval  service  the  term  '*  permanent  station,"  as 
used  in  this  section,  shall  be  interpreted  to  mean  a  shore  station  or  the  home 
yard  of  the  vessel  to  which  the  person  concerned  may  be  ordered ;  and  a  duly 
authorized  change  in  home  yard  or  home  port  of  such  vessel  shall  be  deemed  a 
change  of  station    *    *     *. 

Under  paragraph  227,  Navy  Regulations,  1913,  vessels  belonging 
to  the  United  States  Navy  are  re<juired  to  be  assigned  to  some 
particular  navy  yard  for  repairs  and  as  a  base  of  operations.  This 
place  of  assignment  is  designated  the  home  yard  of  the  vessel,  and 
it  so  remains  no  matter  where  the  actual  situs  of  the  vessel  may  be, 
until  changed  by  competent  authority. 

It  is  only  when  there  has  been  a  duly  authorized  permanent  change 
of  the  home  yard  of  the  vessel  on  which  an  officer  is  serving  and 
which  may  or  may  not  be  made  contemporaneously  with  her  sailings 
that  the  right  to  transportation  for  the  officer's  wife  accrues.  The 
date  of  the  sailing  of  the  U.  S.  S.  Rambow^  so  far  as  the  question  of 
transportation  for  the  claimant's  wife  is  concerned,  is  immaterial* 
No  right  to  such  transportation  could  accrue  until  the  home  yard  of 
the  vessel  had  been  changed.  This  change  was  made  by  the  Sec- 
retary of  the  Navy  on  January  20,  1921,  and  no  transportation  for 
the  wife  from  Philadelphia  to  San  Francisco  was  then  necessary, 
as  she  had  performed  the  journey  prior  to  that  date,  simply  because 
of  the  sailing  of  the  vessel  to  another  place,  and  not  because  of  any 
change  of  home  port.  There  was  no  ground  on  which  an  applica- 
tion for  transportation  in  kind  could  have  been  based  at  the  time  the 
journey  was  made  and  there  can  be  no  valid  claim  for  reimburse- 
ment.   27  Comp.  Dec,  400. 

The  change  of  the  home  yard  of  the  U.  S.  S.  Rainbow^  effective 
January  20,  1921,  having  been  made  by  the  Secretary  of  the  Navy, 
the  statement  of  the  Chief  of  Naval  Operations  that  the  change  wUl 
be  considerea,  for  the  purpose  of  transportation,  or  reimbursement 
of  transportation,  for  dependents,  to  have  been  made  as  of  November 
30,  1920,  can  not  affect  the  reimbursement  claimed.  The  merits  of 
the  claim  must  be  determined  on  the  facts  existing  when  the  home 
yard  of  the  vessel  was  changed. 

Upon  review  of  the  matter  no  differences  are  found  and  the 
settlement  is  sustained. 
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STATE  TAX  ON  GASOLINE. 

A  sales  tax  on  gasoline  imposed  by  a  State  Is  not  applicable  to  sales  of  gasoline 
to  the  United  States  for  use  in  the  operation  of  its  motor  vehicles,  and  Gov- 
ernment employees  making  payment  of  such  tax  can  not  be  reimbursed  by 
the  United  States. 

C^mptroUer  General  McCarl  to  the  Secretary  of  Agriculture^  October  22, 
1921. 


I  have  your  letter  of  October  6, 1921,  as  follows: 


The  act  of  the  General  Assembly  of  the  State  of  Pennsylvania  of  Mny  20, 
1021,  No.  368,  imposes  upon  the  purchaser  for  his  own  use  a  State  tax  of  one 
cent  per  gallon,  or  fraction  thereof,  on  all  gasoline  sold  within  the  State,  effec- 
tive September  1,  1921. 

Tour  decision  Is  requested  whether  this  department  may  properly  pay  the  tar 
<n  gasoline  purchased  for  use  in  Government-owned  trucks  and  automobiles  and 
whether  If  paid  on  gasoline  purchased  by  employees  of  this  department  for 
use  in  Government-owned  trucks  and  automobiles  they  may  be  reimbursed 
therefor. 

The  General  Assembly  of  the  State  of  Pennsylvania  passed  an  act 
providing  for  a  ^^  State  tax  "  on  the  purchase  of  gasoline,  which  was 
approved  May  20, 1921,  the  pertinent  parts  of  which  are  as  follows: 

Section  1.  *  *  *  A  State  tax  of  one  cent  a  gaUon,  or  fraction  thereof.  Is 
hereby  imposed  on  all  gasoline  sold  in  this  Commonwealth  for  any  purpose 
whatsoever,  except  for  the  purpose  of  resale.  The  tax  hereby  provided  for  shall 
be  collected  by  the  person,  firm,  association,  or  corporation,  selling  gasoline  to 
purchasers  who  purchase  for  purposes  other  than  resale,  and  shall  be  paid  by 
the  said  person,  firm,  association,  or  corporation  Into  the  general  fund  of  the 
State  Treasury,  in  the  manner  and  within  the  time  hereinafter  specified. 

Section  4.  The  tax  imposed  by  this  act  shall  be  paid  by  the  person,  firm, 
association,  or  corporation,  purchasing  gasoline  for  his  or  its  own  use  and 
not  for  the  purpose  of  resale;  and  every  person,  firm,  association,  or  corpora- 
tion, required  by  section  one  of  this  act  to  collect  the  tax  herein  specified,  shall 
state  the  amount  of  such  tax  i^eparately  from  the  price  of  the  said  gasoline, 
and  any  one  failing  so  to  state  separately  the  tax  and  price  of  the  said  gasoline 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  sen- 
tenced to  pay  a  fine  not  exceeding  two  hundred  and  fifty  dollars  ($250)  for 
each  offense. 

The  statute  specifically  declares  the  enactment  a  State  tax  and  that 
the  purchaser  of  gasoline  shall  pay  it.  Interpretation  is  therefore 
unnecessary.  The  right  of  the  United  States  to  be  exempt  in  its 
property  and  instrumentalities  from  all  State  taxation  is  a  matter 
not  open  to  discussion.  McCuUough  v.  Maryland^  17  U.  S.,  316; 
Fan  BrocMin  v.  State  of  Tennessee^  117  U.  S.,  161 ;  Wisconsin  Rail- 
road  Company  v.  Price  Company,  133  U.  S.,  604 ;  18  Op.  Atty.  Gen., 
234;  9  Comp.  Dec.,  181;  14  id.,  256;  16  id.,  231.  The  United  States 
as  the  sovereign  power  is  not  subject  to  the  taxing  power  of  the  State 
and  it  is  not  to  be  assumed  that  the  enactment  intended  to  require 
the  United  States  to  pay  the  tax  as  a  purchaser  of  gasoline.  You  are 
advised  that  no  pajrment  of  the  tax  should  be  made  for  the  United 
States,  and  that  any  of  its  employees  making  such  payments  can  not 
be  reimbursed  therefor  by  the  United  States. 
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This  office  will  transmit  a  copy  of  this  decision  to  the  auditor  gen- 
eral of  Pennsylvania  with  the  request  that  announcement  be  made  by 
the  proper  Pennsylvania  State  official,  so  that  sellers  of  gasoline  will 
not  demand  the  tax  on  purchases  by  or  for  the  United  States. 

Letter  of  acknowledgment  from  the  auditor  general  of  Pennsylvania,  dated 

October  25,  1921. 

1  wish  to  acknowledge  receipt  of  yours  of  the  22d  instant,  wherewith  you 
inclose  copy  of  decision  rendered  by  you  relative  to  Act  No.  368,  passed  by  the 
Pennsylvania  Legislature,  approved  May  20,  1921,  which  provides  for  a  State 
tax  of  one  cent  a  gallon  on  gasoline  sold  not  for  resale. 

The  interpretation  placed  upon  this  act  by  you  is  in  harmony  with  the  opin- 
ion of  both  the  attorney  general  and  the  auditor  general  of  the  Commonwealth 
of  Pennsylvania,  and  which  opinion  was  spread  broadcast  throughout  the  Com- 
monwealth through  the  local  press  and  by  distribution  of  copies  of  the  en- 
closure. 

In  order  to  protect  the  sellers  of  gasoline  from  imposition  on  the  part  of 
those  who  might  misrepresent  that  they  are  Federal  employes,  we  have  pro- 
vided exemption  blanks  to  be  used  by  purchasers  of  gasoline  that  may  be 
exempt  from  the  tax  in  question,  which  exemption  blanks  will  be  furnished  upon 
application  to  this  department. 

UNITED  STATES  VETERANS'  BUREAU— MEDICAL  TREATMENT. 

Payment  of  expenses  of  medical,  hospital,  and  surgical  treatment  of  beneficiaries 
of  the  United  States  Veterans'  Bureau  furnished  by  the  Public  Health 
Service  may  be  made  from  the  appropriations  for  the  Veterans'  Bureau, 
either  directly,  by  way  of  allotment,  or  by  reimbursement  of  other  appro- 
priations for  such  expenses  as  have  been  borne  by  them. 

There  is  no  authority  for  reimbursing  appropriations  of  the  United  States 
Veterans'  Bureau  for  medical,  surgical,  and  hospital  treatment  of  persons 
other  than  its  own  patients  who  may  be  entitled  to  governmental  medical 
and  hospital  services,  and  the  expense  of  treating  any  such  persons  must 
stand  as  a  charge  against  the  bureau  appropriations. 

Comptroller  General  McCarl  to  the  Director,  United  States  Veterans'  Bureau, 
October  22,  1921. 

I  have  your  letter  of  October  14, 1921,  requesting  decision  whether 
the  Director  of  the  United  States  Veterans'  Bureau  is  authorized  to 
reimburse  from  bureau  appropriations  the  appropriations  of  the 
United  States  Public  Health  Service  for  the  expense  of  medical, 
surgical,  and  hospital  services  furnished  by  that  service  to  patients 
of  the  Veterans'  Bureau,  and  to  furnish  like  services  to  patients  of 
that  service  who  are  not  beneficiaries  of  the  bureau  with  a  like  reim- 
bursement of  bureau  appropriations  from  appropriations  of  the 
Public  Health  Service. 

The  appropriation  for  medical  and  hospital  services  for  benefi- 
ciaries of  the  former  Bureau  of  War  Risk  Insurance  made  for  the 
fiscal  year  1922  by  the  act  of  March  4,  1921,  41  Stat.,  1374,  carries 
a  provision  for  allotment  to  the  Public  Health  Service,  and  to  other 
specified  governmental  agencies,  of  such  portion  of  the  appropria- 
tion as  may  be  necessary  to  meet  the  expense  incurred  by  those 
agencies  in  aiding  the  bureau  in  carrying  out  the  purposes  of  the 
appropriation.    Section  8  of  the  act  of  August  9,  1921,  42  Stat., 
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149,  makes  the  unexpended  balance  of  this  appropriation  available 
for  the  Veterans'  Bureau,  to  be  expended  as  the  director  may  deem 
necessary  in  carrying  out  the  purposes  of  that  act. 

While  the  activities  of  the  Public  Health  Service,  in  so  far  as 
they  affect  the  beneficiaries  of  the  former  bureau  have  been  trans* 
ferred  to  the  Veterans'  Bureau,  the  hospitals  and  dispensaries  of  that 
service,  with  their  appropriations  and  facilities  for  services  to  bene- 
ficiaries of  the  Public  Health  Service  other  than  war  risk  insurance 
patients,  remain  under  the  Public  Health  Service.  See  section  4  of 
the  act  of  August  9,  1921,  and  the  order  of  the  Secretary  of  the 
Treasury  referred  to  therein. 

Section  9  of  the  act  of  August  9,  1921,  provides : 

The  director,  subject  to  the  general  directions  of  the  President,  shall  be 
responsible  for  the  proper  examination,  medical  care,  treatment,  hospitalization, 
dispensary,  and  convalescent  care,  necessary  and  reasonable  after  care,  welfare 
of,  nursing,  vocational  training,  and  such  other  services  as  may  be  necessary  in 
the  carrying  out  of  the  provisions  of  this  act,  and  for  that  purpose  Is  hereby 
authorized  to  utilize  the  now  existing  or  future  facilities  of  the  United  States 
Public  Health  Service,  the  War  Department,  the  Navy  Department,  the  Interior 
Department,  the  National  Homea  for  Disabled  Volunteer  Soldiers,  and  such 
other  governmental  facilities  as  may  be  made  available  for  the  purposes  set 
forth  in  this  act;  and  such  governmental  agencies  are  hereby  authorized  and 
directed  to  furnish  such  facilities,  including  personnel,  equipment,  medical* 
surgical,  and  hospital  services  and  supplies  as  the  director  may  deem  necessary 
and  advisable  in  carrying  out  the  provisions  of  this  act,  in  addition  to  such 
governmental  facilities  as  are  hereby  made  available. 

The  act  is  silent  as  to  payment  from  bureau  appropriations  of  the 
expense  of  the  services  which  the  other  governmental  agencies  are 
thus  required  to  render,  but  the  unexpended  balance  of  the  appro- 
priation from  which  allotments  to  those  agencies  was  made  has  been 
transferred  to  the  Veterans'  Bureau  without  change  in  this  respect. 
The  appropriations  of  the  several  branches  of  the  service  that  render 
medical  services  to  patients  of  the  bureau  for  the  fiscal  year  1922 
were  estimated  for  and  made  on  the  basis  of  a  charge  against  the 
medical  and  hospital  appropriation  of  the  bureau  of  all  expense  of 
medical  and  hospital  services  to  patients  of  the  bureau.  It  is  legal 
and  proper  during  the  life  of  these  appropriations  for  the  director 
of  the  bureau  in  his  discretion  to  pay  all  such  expenses  from  that 
appropriation  either  directly  or  by  way  of  allotment,  or  if  he  deems 
it  desirable  by  way  of  reimbursement  of  other  appropriations  for 
such  expenses  as  have  been  borne  by  them.  Whether  such  an  ar- 
rangement shall  continue  beyond  the  fiscal  year  1922  depends  upon 
legislation  hereafter  enacted  by  appropriations  or  otherwise. 

The  facilities  of  the  Veterans'  Bureau  for  medical,  surgical,  and 
hospital  treatment  of  its  patients  were  specially  designed  and  estab- 
li^ed  solely  for  the  purpose  of  such  treatment.  There  is  no  pro- 
vision of  law  for  reimbursing  bureau  appropriations  for  the  expense 
of  treating  persons  other  than  its  own  patients  who  may  be  entitled 
to  governmental  medical  and  hospital  services.    If  as  a  matter  of 
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necessity  and  in  the  discretion  of  the  director  any  such  persons  are 
BO  treated  the  expense  of  the  treatment  must  stand  as  a  charge 
against  the  bureau  appropriation.  In  this  connection  see  23  Comp. 
Dec,  776. 

PURCHASE  OF  SUPPLIES. 

Purchase  of  supplies  in  the  open  market  by  the  Department  of  the  Interior 
after  proper  advertisement,  involving  only  a  simultaneous  exchange  of  the 
thing  purchased  and  the  money  in  payment  therefor,  may  be  consummated 
without  formal  written  contract,  but  where  the  accepted  proposal  contem- 
plates any  delay  in  delivery  whatever  the  interval  of  time  between  the  two 
factors  of  the  purchase  operates  to  require  a  contract  under  section  3744, 
Revised  Statutes. 

A  proposal  for  purchase  of  supplies  for  the  Department  of  the  Interior  accepted 
near  the  end  of  one  fiscal  year,  providing  for  delivery  in  the  following 
fiscal  year,  which  is  not  reduced  to  a  formal  written  contract,  does  not  con- 
stitute a  contract  properly  made  within  the  first  fiscal  year  so  as  to  obli- 
gate the  appropriations  for  that  year. 

A  circular  letter  sent  to  one  dealer  and  notice  posted  in  one  public  place  does 
not  constitute  sufficient  advertising  of  proposals  for  supplies  under  section 
3709.  Revised  Statutes,  in  the  absence  of  facts  showing  emergency  condi- 
tions requiring  immediate  delivery. 

Comptroller  General  McCarl  to  George  W.  Evans,  Chief  Disbursing  Clerk. 
Department  of  the  Interior,  October  22;  1921. 

I  have  your  letter  of  October  3, 1921,  as  follows: 

Your  decision  is  requested  as  to  whether  or  not  I  ^m  authorized  to  pay  the 
enclosed  three  vouchers  for  $6.00  each,  in  favor  of  the  Gulf  Publishing  Company, 
Houston,  Texas,  covering  the  purchase  of  three  copies  of  a  book  entitled: 
''Petroleum  Production  Methods,"  by  John  R.  Suman,  for  the  use  of  the  Bureau 
of  Mines. 

The  formal  certificate  on  each  voucher  shows  that  the  books  were  procured 
"under  written  proposal  and  acceptance  upon  immediate  delivery  or  perform- 
ance, after  advertising  by  circular  letter  sent  to  one  dealer  and  by  notice  posted 
in  one  public  place."  One  of  the  books  was  ordered  on  June  28,  and  the  others 
on  June  29.  1921.  They  were  delivered  on  August  12,  1921.  One  of  the  books 
is  charged  against  the  appropriation  for  "Books  and  Publications,  Bureau  of 
Mines,  1921,"  being  required  for  use,  presumably,  in  Washington,  D.  O.  The 
others,  being  required  for  field  use,  are  charged,  respectively,  against  the  appro- 
priation for  "Enforcement  of  the  Oil  Leasing  Act,  1921,"  and  "Investigations^ 
Petroleum  and  Natural  Gas,  Bureau  of  Mines,  1921." 

In  17  Comp.  Dec.,  114.  it  was  held  that  "a  proposal  for  supplies  obtained  by 
advertising  as  required  by  section  3709  of  the  Revised  Statutes  and  its  accept- 
ance constitute  an  informal  agreement,  and  if  simultaneously  therewith  the 
supplies  are  delivered  the  transaction  is  a  simple  purchase  and  a  formal  writing 
therein  is  not  required ;  but  where  the  agreement  is  not  fully  consummated  by 
immediate  delivery  of  the  supplies  it  is  an  executory  contract  and  should  be 
reduced  to  writing  and  signed  at  the  end  by*  the  parties  as  provided  by  section 
8744  of  the  Revised  Statutes." 

A  copy  of  special  contract  No.  4524  governing  these  transactions  is  enclosed 
for  your  information.  It  calls  for  delivery  within  thirty  days  from  receipt 
of  orders. 

I  am  in  doubt  whether  the  period  that  elapsed  between  date  of  orders  abd 
daft  of  delivery  (46  days)  may  be  properly  regarded  as  "  immediate  delivery  ** 
within  the  meaning  of  the  decision  of  the  Ck>mptroller,  guprct. 

As  shown,  the  proposal,  accepted  June  27,  1921,  contemplated  de- 
livery within  ^ 30  days  from  date  of  receipt  of  order;"  therefore,  the 
informal  agreement  resulting  therefrom,  not  being  fully  consum- 
mated by  immediate  delivery,  was  executory  and  should  have  been 
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"  reduced  to  writing  and  signed  by  the  contracting  parties  with  their 
names  at  the  end  thereof,"  as  required  by  section  3744,  Eevised 
Statutes.  Immediate  delivery,  under  which  a  written  signed  con- 
tract does  not  enter,  comprehends  only  those  transactions  where  the 
thing  purchased  and  the  money  therefor  change  hands  simultane- 
ously. An  interval  of  time  between  these  two  factors  of  a  purchase 
operates  to  require  a  written  signed  contract  under  section  3744,  Re- 
vised Statutes.  The  time  named  for  delivery  in  the  present  instance 
shows  conditions  of  purchase  under  which  the  agreement  as  made 
is  in  violation  of  section  3744,  Revised  Statutes,  and  hence  did  not 
constitute  a  contract  properly  made  within  the  fiscal  year  ended  June 
30,  1921,  within  the  intent  and  meaning  of  section  3690,  Revised 
Statutes,  so  as  to  authorize  payment  from  the  appropriations  for 
that  fiscal  year,  as  indicated  on  the  several  vouchers.  27  Comp.  Dec, 
970-4. 

It  is  indicated  on  the  several  vouchers  that  the  method  of  adver- 
tising was  by  "  circular  letter  sent  to  1  dealer  and  by  notice  posted 
in  1  public  place,"  the  dealer  being  in  Texas  and  the  request  for  bid 
coming  from  Washington.  No  facts  showing  emergency  conditions 
are  stated.  Obviously  this  was  not  a  compliance  with  section  3709, 
Revised  Statutes.    3  Comp.  Dec,  175 ;  4  w?.,  266-275 ;  14  irf.,  328. 

The  purchase  as  made  shows  failure  to  properly  observe  the  re- 
quirements of  sections  3709  and  3744,  Revised  Statutes. 

You  are  not  authorized  to  pay  the  vouchers  submitted. 


LAND-GRANT  DEDUCTIONS. 


The  term  "troops  of  the  United  States/'  as  used  In  land-grant  acts,  tinder  which 
the  Government  Is  entitled  to  deductions  from  regular  commercial  charges 
on  account  of  transportation,  includes  the  following  classes :  Soldiers  act- 
ing as  instructors  to  the  National  Guard ;  Army  officers  ordered  home  for 
retirement;  soldiers  en  route  to  hospital  for  observation  and  treatment, 
while  escorting  patients,  and  en  route  from  hospital  for  duty;  soldiers 
ordered  to  court  of  inquiry  as  witnesses;  Army' officers  on  tour  of  duty  in 
connection  with  court  of  inquiry ;  commissioned  Army  nurses ;  guards  and 
prisoners  enlisted  as  soldiers,  where  cost  is  to  be  charged  to  prisoners,  and 
i  guards  returning  to  station  after  accompanying  prisoners,  where  cost  is  to 

be  so  charged;  and  soldiers  traveling  apart  from  a  military  organization. 
21  Comp.  Dec.,  651,  modified. 

Persons  not  enlisted  as  soldiers  and  not  forming  part  of  a  moving  army  or 
detachment,  but  whose  travel  is  payable  from  an  appropriation  for  the 
Army,  are  not  "troops  of  the  United  States"  within  the  meaning  of  the 
land-grant  acts.    27  Oomp.  Dec.,  574,  overruled,  in  part 

Deeirion  by  Comptroller  General  McCarl,  October  22,  1921. 

The  Chief,  War  Department  Division,  submitted  October  3,  1921, 
for  approval,  disapproval,  or  modification,  memorandum  decision  as 
to  the  deductibility  of  land-grant  in  payment  of  claims  for  trans- 
portation of  certain  classes  of  persons  hereinafter  enumerated,  which 
have  been  paid  by  a  disbursing  officer  at  full  commercial  fare  as 
elaimed. 
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The  Government  is  entitled  to  deductions  from  the  regalar  com* 
mercial  charges  under  the  land-grant  acts  on  account  of  transporta- 
tion of  property  and  troops  of  the  United  States.  The  question 
involved  is  the  meaning  of  the  term  ^'troops  of  the  United  States"^ 
as  used  in  the  land-grant  acts.  The  accounting  officers  of  the 
Treasury  for  many  years  had  given  an  enlarged  construction  to  the 
term  '^troops  of  the  United  States"  as  evidenced  by  numerous  de- 
cisions extending  over  a  period  of  more  than  30  years.  This  was 
formulated  by  the  Comptroller  of  the  Treasury  in  his  decision  of 
March  24,  1915,  21  Comp.  Dec,  651,  in  which  it  was  held  that: 

The  transportation  of  troops  as  contemplated  by  the  land-grant  acts  applies 
to  the  transportation  required  by  the  United  States  for  all  persons  in  connection 
with  its  military  service,  and  extends  from  the  beginning  of  the  process  of 
securing  men  for  its  military  service  till  their  return  after  severance  of  said 
connection  to  the  place  where  the  initial  steps  for  entering  the  service  were 
taken. 

The  said  decision  was  applied  specifically  to  certain  classes  of  cases 
therein  enumerated. 

The  Court  of  Claims,  per  decision  of  February  19, 1917,  in  the  case 
of  the  Union  Pacific  Railroad  Company  v.  United  States^  62  Ct. 
Cls.,  226  held  that  land-grant  deductions  should  not  be  made  on 
account  of  the  transportation  of  all  such  classes  of  persons.  The 
Supreme  Court  of  the  United  States,  in  decision  of  March  31,  1919,. 
in  the  case  of  the  United  States  v.  Union  Pacific  Railroad  Company y 
249  U.  S.,  354,  affirmed  the  decision  of  the  Court  of  Claims,  allowing 
full  compensation  without  land-grant  deduction  for  the  carriage  of 
persons  embraced  within  the  six  classes  presented  to  the  court,  as 
follows : 

1.  Discharged  soldiers;  that  is,  former  enlisted  men  of  the  Army  en  route 
to  their  homes  after  discharge. 

2.  Discharged  military  prisoners;  that  is,  discharged  enlisted  men  en  route 
to  their  homes  or  elsewhere  after  serving  sentence  as  military  prisoners. 

3.  Rejected  appUcants  for  enlistment  in  the  Army ;  that  is,  men  who  having 
passed  the  required  tests  at  the  recruiting  stations  and  hav'ng  been  forwarded 
to  the  recruiting  depots  for  final  examinat  on  and  enlistment,  were  there  re- 
jected and  were  returned  to  the  recruiting  stations  from  which  they  came. 

4.  Accepted  applicants  for  enlistment  in  the  Army;  that  is,  applicants  ex- 
amined at  general  recruiting  stations,  found  mentally,  morally,  and  physically 
fit  for  service,  and  being  forwarded  to  recruiting  depots  for  final  examination 
and  enlistment 

5.  Retired  soldiers ;  that  is,  enlisted  men  of  the  Army  en  route  to  their  homes 
after  retirement. 

6.  Furloughed  soldiers;  that  is,  enlisted  men  of  the  Army  on  furlough  back 
to  their  proper  stations. 

The  submission  embraces  certain  classes  not  included  in  the  six 
classes  considered  in  the  case  before  the  Supreme  Court,  the  travel, 
however,  bein^  at  Government  expense,  except  as  otherwise  indi- 
cated.  The  decision  submitted  as  to  the  classes  presented  is  as  follows : 

Glass  #7.  PeraofiB  not  enlisted  as  soldiers^  and  not  forming  part  of  a  movinff 
Army  or  detachment^  Jnit  whose  travel  is  payable  from  an  appropriation  for  the 
Army,  Example:  sifbvoucher  2,  voucher  3042.  The  land-grant  acts  apply  only 
to  "troops"  (as  far  as  passenger  travel  is  concerned).    The  Supreme  Court, 
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In  the  case  dted  8upra,  defined  '*  troops  "  aa  **  soldiers  collectively — a  body  of 
coldiers."  The  persons  In  class  #7  are  not  soldiers  and  they  can  not  there- 
fore be  •*  troops."  "  Troops  "  must  be  soldiers.  Class  #7  Is,  therefore,  clearly 
not  within  the  statute,  and  I  am  of  the  opinion  that  land  grant  should  not  be 
(leducted. 

Class  #8.  Persona  enlisted  as  soldiers,  acHng  as  instructors  to  the  National 
€uard.    Kx:  subvoucher  926,  voucher  1083. 

Class  #9.  Army  officers  ordered  to  their  homes  for  retirement.  £ix:  sub- 
Toucher  1030,  voucher  1083. 

Class  #10.  Persons  enliisted  as  soldiers^  en  route  to  hospital  for  observation 
und  treatment.    Ex:  subvoucher  1004,  voucher  1083. 

Gaas  #11.  Persons  enlisted  as  soldiers,  escorting  patients.  Ex:  subvoucher 
753,  voucher  1U83. 

Class  #12.  Persons  enlisted  as  soldiers,  en  route  from  hospital  for  duty.  Ex: 
subvoucher  997,  voucher  1083. 

Class  #13.  Persons  enlisted  as  soldiers  ordered  to  court  of  inquiry  as  wit' 
nesses.    Ex :  subvoucher  1008,  voucher  1083. 

Class  #14.  Army  officers  on  tour  of  duty  in  connection  with  court  of  inquiry. 
Ex:  subvoucher  1061,  voucher  1083. 

It  is  understood  that  Army  uitlcers  are  not  retired  until  they  have  been  re- 
turned to  their  homes.  Classes  #8  to  #14,  inclusive,  can  therefore  be  treated 
as  a  whole.  In  every  case  they  are  soldiers,  and  as  such  constitute  **  troopit"  of 
the  United  States.  The  statutes  are  silent  as  to  the  duties  In  which  ''  troops  *' 
are  to  be  engaged  in  order  to  make  their  travel  subject  to  land-grant  deduction. 
The  law  is  satisfied  if  they  are  simply  **  troops.'*  There  is  no  requirement  as  to 
appropriation  from  which  trafiic  must  be  payable  in  order  that  it  may  beuetit  by 
land-grant  deduction.  The  appropriation  may  be  useful,  however,  in  indicat- 
ing the  status  of  the  service,  that  Is,  whether  it  comes  under  the  denomination 
of  Army  or  *'  troops  *'  service.  If  travel  is  properly  payable  from  an  appropria* 
tlon  for  the  Army,  it  is  evidently  performed  by  part  of  the  Army  and  therefore 
by  part  of  the  **  troops  "  of  the  United  States.  I  am  of  the  opinion  that  tralhc 
cohered  by  the  above  seven  classes  is  subject  to  land-grant  deduction. 

Class  #15.  Commissioned  Army  nurses.  Ex:  subvoucher  703,  voucher  1083. 
Army  nurses  having  commissions  are  officers  of  the  Army,  are  part  of  the  Army, 
and  to  that  extent  constitute  **  troops  '*  of  the  United  States,  and  therefore  come 
within  the  land-grant  statutes.  I  am  of  the  opinion  that  laud-grant  is  deduct- 
ible. 

Class  #16.  Guards  and  prisoners  {enlisted  as  soldiers,) ^  where  cost  is  to  be 
charged  to  prisoners.    E3x :  subvoucher  1000,  voucher  1083. 

Class  #17.  QtLards  {enlisted  as  soldiers)  returning  lo  station  after  accom- 
panying prisoners,  where  cost  is  to  be  charged  to  prisoners.  Ex:  Subvoucher 
1031,  voucher  1083. 

Classes  #16  and  #17  involve  the  same  specific  question,  that  of  whether 
land-grant  is  deductible  where  the  traveler  reimburses  the  Government  the  cost 
of  bis  transportation.  The  carrier  is  certainly  not  In  privity  with  the  Govern- 
ment as  to  the  subsequent  transaction  between  the  Army  and  its  prlHoner. 
The  Government  exercises  the  power  of  requiring  transportation,  and  pays  for 
it  out  of  the  appropriation  for  the  Army.  The  arrangement  for  consequent 
reimbursement  is  a  departmental  regulation,  may  or  may  not  be  enforced,  and 
is  not  a  power  exercised  under  the  land-grant  acts.  In  the  opinion  of  this 
division  land-grant  Is  deductible  from  such  travel. 

Class  #18.  Persons  enlisted  as  soldiers  traveling  apart  from  a  military 
organisation.  All  of  the  above  examples  are  of  persons  traveling  apart  from 
their  organizations.  The  Supreme  Court  has  said  that  the  term  "  troops  "  has 
bad  since  1850  an  established  meaning,  that  is,  "soldiers  collectively — a  body  of 
soldiers."  249  U.  S.,  854.  None  of  this  travel  can  be  said  to  be  of  "  a  body 
of  soldiers  "  or  of  "  soldiers  collectively."  The  travel  is  mostly  of  individuals 
proceeding  alone.  Can  a  single  soldier  be  said  to  be  "troops"?  On  the  2nd 
Inst  the  Attorney  General,  replying  to  the  Secretary  of  the  Navy,  cited  the 
above  case  (249  U.  S.,  354),  and  said  that  in  that  case  it  was  held  that  the 
term  "  troops  of  the.  United  States,"  as  used  in  land-grant  acts,  did  not  em- 
brace certain  classes  of  persons  traveling  separately  and  not  as  a  moving 
"body  of  soldiers."  An  examination  of  this  case  discloses  that  the  court  in 
Its  opinion  made  no  explicit  statement  that  land-grant  was  deductible  only  in 
cases  where  there  was  moving  "  a  body  of  soldiers."  It  is  hardly  to  be  implied 
from  the  language  of  the  court,  but  it  is  evidently  the  opinion  of  the  Attorney 
Qeoeral  that  the  land-grant  statutes  operate  only  In  cases  where  soldiers  move 
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coUeetively.  It  is  the  opinion  of  this  division  that  the  term  "  troops  **  as  need 
in  the  land-grant  statutes  refers  to  the  Army  generally  rather  than  to  specific 
aggregations  of  soldiers,  and  that  any  unit  forming  part  of  the  "troops"  of 
the  United  States  as  defined  by  the  Supreme  Court  in  decision  referred  to  is 
subject  to  land-grant  deduction,  whether  it  be  an  individual  person  or  a  collec- 
tion of  such  persons. 

Action  on  all  accounts  embracing  classes  #7  to  #18,  inclusive,  will  be  post- 
poned pending  your  approval,  disapproval,  or  modification  of  these  decisions. 

It  is  noted  that  in  the  cases  considered  by  the  Supreme  Court  five 
classes  include  persons  who  are  not  connected  with  the  Army,  either 
not  having  been  accepted  therein  or  having  been  discharged  there- 
from. The  other  case  is  that  of  a  furloughed  soldier,  who  is  con- 
nected with  the  Army  but  traveling  on  his  own  account  and  under 
his  agreement  in  accordance  with  his  furlough  to  return  to  his  sta- 
tion at  his  own  expense,  and  when  the  transportation  therefor  is  fur- 
nished by  the  United  States  it  is  furnished  as  a  favor  to  him  as  an 
advance  payment  later  deducted  in  payments  made  to  him  for  his 
service. 

All  of  the  classes  enumerated  in  the  decision  submitted,  except 
classes  7, 16,  and  17,  are  clearly  within  the  status  of  being  connected 
with  the  Army  and  a  part  of  the  troops  of  the  United  States,  the 
travel  of  which  is  required  by  the  United  States  for  its  own  purpose. 
The  term  ^^  troops ''  in  the  land-grant  acts  is  definitive  of  the  charac- 
ter of  the  person  or  persons,  and  the  plural  of  the  word  "  troops  "  does 
not  limit  it  to  a  collection  of  persons.  These  persons  are  therefore 
clearly  within  the  designation  of  troops  within  the  meaning  of  the 
land-grant  acts  and  therefore  such  transportation  is  subject  to  land- 
grant  deduction. 

Class  7  as  presented  by  you  relates  to  persons  not  enlisted  as  sol- 
diers and  not  forming  a  part  of  a  moving  army  or  detachment,  but 
whose  travel  is  payable  from  the  appropriation  for  the  Army. 

The  Comptroller  of  the  Treasury,  per  decision  of  December  24, 
1920,  27  Comp.  Dec.  674,  stated  that : 

It  lias  been  held  by  the  accounting  officers  of  the  Treasury  for  more  than 
80  years  that  the  term  "troops  of  the  United  States**  as  used  in  the  land-grant 
acts  includes  the  Army  and  aU  civilians  attached  thereto. 

He  thereupon  held  that  the  land-grant  deduction  to  be  made  in 
connection  with  transportation  of  civilian  employees  should  apply 
to  those  traveling  in  connection  with  Army  duty,  but  not  to  those 
traveling  in  connection  with  War  Department  duty  as  distinguished 
from  Army  duty. 

The  statement  is  made  in  the  decision  of  the  Supreme  Court  that : 

We  have  no  occasion  to  consider  whether  persons  not  enlisted  as  soldiers 
but  forming  a  part  of  a  moving  army  or  detachment  are  to  be  deemed  **  troops 
of  the  United  States"  within  the  provisions  of  the  land-grant  acts;  nor 
whether  a  soldier  traveling  for  the  purposes  of  the  Government,  but  not  for 
any  purpose  connected  with  war  or  the  preparation  for  war,  falls  within  the 
provisions  of  19  Opinions  of  the  Attorney  General,  572. 
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In  the  opinion  of  the  Attorney  General  cited,  it  was  held  that  the 
transportation  of  an  officer  of  the  Corps  of  Engineers  of  the  United 
States  Army  while  traveling  in  the  discharge  of  duties  connected 
with  river  and  harbor  improvements  is  subject  to  land-grant  deduc- 
tion as  being  included  within  the  designation  "troops  of  the  United 
States  "  as  used  in  land-grant  acts. 

It  may  be  inferred  from  this  language  of  the  Supreme  Court  that 
persons  not  enlisted  as  soldiers  and  who  do  not  form  a  part  of  a  mov- 
ing army  or  detachment,  and  who  are  not  traveling  for  any  purpose 
connected  with  war  or  the  preparation  for  war,  would  not  be  con- 
sidered as  troops  within  the  meaning  of  the  land-grant  acts.  I  am 
of  the  opinion  that  such  persons  are  not  troops  of  the  United  States 
within  the  meaning  of  the  land-grant  acts,  and  approve  the  conclu- 
sion of  the  memorandum  decision  that  land-grant  should  not  be  de- 
ducted in  this  class  of  cases.  The  decisions  of  the  Comptroller  of 
the  Treasury  so  far  as  they  are  in  conflict  with  this  ruling  will  not  be 
followed  hereafter. 

Classes  16  and  17  relate  to  the  transportation  of  guards  and  pris- 
oners (enlisted  as  soldiers)  the  transportation  of  which  is  required 
by  the  United  States  for  its  own  purpose,  and  though  the  cost  thereof 
may  be  chargeable  as  a  penalty  against  the  persons  responsible  for 
this  expense  by  the  United  States,  such  fact  does  not  remove  the 
transportation  from  that  which  is  required  by  the  United  States  for 
the  transportation  of  its  troops,  and  land-grant  deduction  is  there- 
fore clearly  applicable. 

The  decision  upon  all  the  cases  presented  is  approved* 
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34— NAVY. 

Increase  In  continuons  service  pay  and  additional  pay  under  General  Order  S4 
acquired  by  enlisted  men  of  the  Navy  by  reason  of  extending  a  period  of 
the  war  enlistment  for  two  years  do  not  continue  through  subsequent  serv- 
ice, but  terminate  upon  discbarge  at  expiration  of  the  extended  enlistment. 

Comptroller  General  McCarl  to  L.  A.  Dyckman,  Supply  Officer,  U.  S.  S. 
Melville,  October  24,  1921. 

I  have  your  letter  of  August  9, 1921,  requesting  to  be  advised  rela- 
tive to  the  amount  of  honorable  discharge  gratuity,  continuous- 
service  pay,  and  pay  under  General  Order  34  to  which  H.  J.  Nack- 
bar,  Bkr.,  Ic,  United  States  Navy,  is  entitled. 

You  state  that  Nackbar  enlisted  on  April  26, 1917,  for  four  years ; 
that  on  July  29,  1919,  his  enlistment  was  changed  to  "duration  of 
"war"  enlistment,  and  on  July  30, 1919, extended  for  two  years;  that 
he  was  honorably  discharged  July  6,  1921,  and  reenlisted  August  4, 
1921, for  four  years;  that  he  was  paid  two  months'  honorable 
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charge  gratuity  upon  extension  of  his  enlistment  In  1  Comp. 
Gen.,  194,  dated  October  8, 1921,  it  was  lield  that  the  act  of  July  12, 
1921,  42  Stat,  139,  authorizes  no  more  gratuity  to  be  paid  than 
would  be  the  equivalent  of  one  month's  pay  for  each  year's  service 
in  the  prior  enlistment. 

In  the  case  presented  Nackbar's  total  service  in  the  enlistment 
which  began  on  April  26,  1917,  and  terminated  by  discharge  on 
July  6,  1921,  was  4  years  2  months  and  11  days,  and  since  his  reen- 
listment  on  August  4,  1921,  was  for  4  years,  he  is  entitled  to  & 
gratuity  of  4  months'  pay. 

Your  other  question  is  whether  Nackbar  during  his  present  en- 
listment period  is  entitled  to  continuous-service  pay  and  pay  under 
General  Order  34,  acquired  by  reason  of  extending  the  period  of  war 
enlistment 

The  act  of  July  11,  1919,  41  Stat.,  140,  entitled  an  enlisted  man 
who  extended  a  duration-of-war  enlistment  to  the  ^^same  rights"  rela* 
tive  to  continuous-service  pay  and  pay  under  General  Order  34  as 
then  provided  by  law  for  men  who  extended  a  regular  enlistment  for 
four  years.  The  Comptroller  of  the  Treasury  in  26  Comp.  Dec.,  399 
and  706,  held  that  the  right  to  increase  of  continuous-service  pay 
acquired  by  reason  of  the  extension  of  a  f onr-year  enlistment  period 
as  provided  in  the  act  of  August  22, 1912,  37  Stat,  831,  except  when 
the  extension  or  extensions  aggregated  four  years,  does  not  continue 
through  subsequent  continuous  service,  but  terminates  upon  the 
man's  discharge  at  expiration  of  the  extended  period  of  enlistment. 
That  conclusion  was  based  on  the  apparent  legislative  intent,  and  ap- 
parently inequity  would  arise  if  they  were  allowed  the  same  benefit 
for  a  one-year  extension  as  for  a  four-year  extension. 

It  follows,  therefore,  that  the  increase  in  continuous  service  pay 
acquired  by  reason  of  extending  a  period  of  the  war  enlistment  for 
two  years  does  not  continue  through  subsequent  service,  but  terminates 
upon  the  man's  discharge  at  expiration  of  the  extended  enlistment. 
The  principle  applied  to  the  duration  of  continuous  service  pay 
acquired  by  reason  of  the  extension  of  period  of  war  enlistment  also 
applies  to  the  duration  of  pay  under  General  Order  34,  so  acquired, 
and  such  additional  pay  terminates  upon  discharge  from  the  extended 
enlistment. 

Accordingly,  you  are  advised  that  in  the  specific  case  presented 
right  to  the  continuous  service  pay  and  pay  under  General  Order  34, 
to  which  Nackbar  became  entitled  during  the  period  he  served  under 
the  extension  of  the  period  of  war  enlistment,  terminated  upon  his 
discharge  on  July  6, 1921,  and  that  for  the  reenlistment  period  begin- 
ning on  August  4,  1921,  he  is  entitled  only  to  the  continuous  service 
pay  and  pay  under  General  Order  34,  which  accrues  for  a  first 
enlistment  following  the  completion  of  a  four-year  enlistment 
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Si^COAST  GUARD. 

EDlisted  men  of  the  Coast  Guard  given  bonorable  discharges  from  period  of  the 
war  enlistments  under  the  act  of  July  11,  1919,  41  Stat,  139,  are  entitled 
to  have  such  period  of  service  counted  as  the  equivalent  of  a  full  statutory 
period  of  three  years  as  fixed  by  law  for  the  Coast  Guard  in  computing 
continuous  service  pay  and  pay  under  General  Order  34. 

ComptroUer  Creneral  McCarl  to  the  Secretary  of  the  Treasury,  October  24, 
1921. 

I  have  your  letter  of  September  24, 1921,  requesting  decision  as  to 
the  length  of  service  to  be  counted  for  a  period  of  the  war  enlistment 
in  the  Coast  Guard,  in  computing  continuous  service  pay  and  pay 
under  General  Order  34,  in  case  of  a  man  who  has  received  an  honor- 
able discharge  under  the  act  of  July  11, 1919,  prior  to  completion  of 
three  years'  service,  and  has  reenlisted  within  the  period  that  en- 
titles him  to  continuous  service. 

Bight  to  continuous  service  pay,  and  pay  under  General  Order  34, 
except  as  provided  in  case  of  extension  of  enlistments,  accrues  only 
when  the  last  statutory  period  of  enlistment  was  terminated  by  reason 
of  expiration  of  enlistment.  An  exception  to  this  general  provision 
occurs  in  case  of  the  period  of  service  from  which  enlisted  men  of 
the  Navy  received  an  honorable  discharge  in  the  course  of  demobiliza- 
tion under  provisions  of  the  act  of  July  11, 1919,  41  Stat.,  139,  which 
period  of  service  is  the  equivalent  of  a  full  statutory  period  of  four 
years  and  entitles  the  men  discharged  therefrom,  if  otherwise  quali- 
fied, to  pay  under  General  Order  34  and  continuous  service  pay  in 
subsequent  enlistments.    See  27  Comp.  Dec,  814. 

That  act  provides: 

All  enlisted  men  of  tbe  Navy  and  Ck>ast  Guard  who  have  served  in  the  war 
with  the  German  Government  and  who  may  hereafter  be  discharged  or  who 
have  been  discharged  from  the  service  since  November  11,  1018,  and  before  the 
expiration  of  their  full  enlistment  shall  receive  •  •  •  an  honorable  dis- 
charge ♦  •  ♦  Provided,  That  the  records  of  such  men  warrant  such  honor- 
able discharge. 

Apparently  your  question  is  v^hether  the  period  of  war  enlistment, 
being  as  to  Coast  Guard  men  an  enlistment  not  to  exceed  three  years, 
entitles  when  terminated  by  discharge  prior  to  expiration  of  the 
three  years,  to  continuous  service  pay  and  pay  under  General  Order 
34,  upon  reenlisting. 

The  benefits  accruing  under  the  act  of  July  11, 1919,  to  enlisted  men 
of  the  Navy  with  respect  to  discharge  before  expiration  of  enlist- 
ment are  the  same  as  those  which  accrue  upon  discharge  at  expira- 
tion of  a  full  statutory  enlistment.  Likewise,  the  benefits  accruing 
under  that  act  to  the  enlisted  men  of  the  Coast  Guard  are  the  same 
as  the  benefits  accruing  to  them  upon  discharge  at  expiration  of  a 
full  statutory  period  of  enlistment,  which  is  three  years. 
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Since  under  the  act  of  May  18,  1920,  41  Stat,  603,  enlisted  men 
of  the  Coast  Guard  are  entitled  to  the  same  j)ay  as  enlisted  men  of 
the  Navy  of  corresponding  ratings  and  length  of  service,  it  follows 
that  enlisted  men  of  the  Coast  Guard  who  are  given  honorable  dis- 
charges under  the  provisions  of  the  act  of  July  11, 1919,  are  entitled 
to  have  such  period  of  service  counted  as  the  equivalent  of  a  full 
statutory  period  of  three  years  as  fixed  by  law  for  the  Coast  Guard. 

Accordingly,  you  are  advised  that  in  the  computation  of  a  four- 
year  period  of  service  necessary  to  entitle  an  enlisted  man  of  the 
Coast  Guard  to  continuous-service  pay  or  pay  under  General  Order 
34,  as  held  in  27  Comp.  Dec,  383,  for  the  period  of  the  war  enlistment 
from  which  he  has  received  an  honorable  discharge  as  provided  in  the 
act  of  July  11, 1919,  he  is  entitled  to  credit  of  three  years. 


MEDALS  OF  HONOR,  NAVY  AND  MARINE  CORPS. 

An  enlisted  man  of  the  Navy  or  Marine  Corps  awarded  a  medal  of  honor  on  or 
after  February  4,  1919,  for  distinguished  acts  of  heroism  or  service  in  line 
of  his  profession,  is  not  entitled  to  a  gratuity  of  $100  under  section  1407, 
Revised  Statutes,  that  law  having  b9en  sjip^rseded  by  the  act  of  February  4. 
1919,  40  Stat.,  1056,  providing  two  dollars  additional  pay  per  month  from 
date  of  distinguished  act  or  service. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  October  25,  1921. 

By  your  direction,  I  have  letter  of  the  paymaster.  Marine  Corps, 
of  September  29,  1921,  requesting  decision  whether  an  enlisted  man 
of  the  Navy  or  Marine  Corps  who  has  been  awarded  a  medal  o£ 
honor  under  section  1407,  Revised  Statutes,  for  "  extraordinary  hero- 
ism in  line  of  his  profession  "  is  entitled  to  the  gratuity  of  $100  as 
provided  in  that  law. 

The  specific  case  presented  is  that  of  Albert  Joseph  Smith,  private. 
United  States  Marine  Corps,  who  has  been  awarded  a  medal  of  honor 
and  gratuity  of  $100  "  for  extraordinary  heroism  in  rescuing  at  the 
risk  of  his  life  Plen  M.  Phelps,  m.m.,  2c,  United  States  Navy,  from 
a  burning  seaplane  which  had  crashed  at  the  Naval  Air  Station, 
Pensacola,  Fla.,  11  February,  1921." 

The  question  for  determination  in  this  case  involves  whether  the 
act  of  February  4,  1919,  40  Stat.,  105G-1057,  repealed  the  provisions 
relative  to  medals  of  honor  in  section  1407,  Revised  Statutes,  as 
amended  by  the  act  of  March  3,  1901,  31  Stat,,  1099,  which  act 
provided : 

That  any  enlisted  man  of  the  Navy  or  Marine  Ck)rps  who  shall  have  distin- 
guished himself  in  battle  or  displayed  extraordinary  heroism  in  the  line  of  his 
profession  shall,  upon  the  recommendation  of  his  commanding  officer,  approved 
by  the  flag-officer  and  the  Secretary  of  the  Navy,  receive  a  gratuity  and  medal 
of  honor  as  provided  for  seamen  in  section  fourteen  hundred  and  seven  of  th« 
Revised  Statutes. 

Section  1407,  Revised  Statutes,  provided  a  gratuity  of  $100, 
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The  act  of  February  4,  1919,  40  Stat,  1056,  provided  as  follows : 

That  the  President  of  the  United  States  be,  and  he  Is  hereby,  authorized  to 
present,  in  the  name  of  Oonnress,  a  medal  of  honor  to  any  person  who,  while 
In  the  naval  service  of  the  United  States,  shall,  in  action  involving  actual  con- 
flict with  the  enemy,  distinguish  himself  conspicuously  by  gallantry  and  in- 
trepidity at  the  risk  of  his  life  above  and  beyond  the  call  of  duty  and  without 
detriment  to  the  mission  of  his  command  or  the  command  to  which  attached. 

Sec.  2.  That  the  President  be,  and  he  hereby  is,  further  authorized  to  present, 
but  not  in  the  name  of  Congress,  a  distinguished-service  medal  of  appropriate 
design  and  a  ribbon,  together  with  a  rosette  or  other  device  to  be  worn  in  lieu 
thereof,  to  any  person  who,  while  in  the  naval  service  of  the  United  States, 
since  the  sixth  day  of  April,  nineteen  hundred  and  seventeen,  has  distinguished, 
or  who  hereafter  shall  distinguish,  himself  by  exceptionally  meritorious  service 
to  the  Government  In  a  duty  of  great  responsibility. 

Sec.  3.  That  the  President  be,  and  he  hereby  is,  further  authorized  to  present, 
but  not  in  the  name  of  Ck>ngress,  a  Navy  cross  of  appropriate  design  and  a  rib- 
bon, together  with  a  rosette  or  other  device  to  be  worn  in  lieu  thereof,  to  any 
person  who,  while  in  the  naval  service  of  the  United  States,  since  the  sixth  day 
of  April,  nineteen  hundred  and  seventeen,  has  distinguished,  or  w^ho  shall  here- 
after distinguish,  himself  by  extraordinary  heroism  or  distinguished  service  in 
the  line  of  his  profession,  such  heroism  or  service  not  being  sufficient  to  Justify 
the  award  of  a  medal  of  honor  or  a  distinguished-service  medal. 

Sec.  4.  That  each  enlisted  or  enrolled  person  of  the  naval  service  to  whom  is 
awarded  a  medal  of  honor,  distinguished-service  medal,  or  a  Navy  cross  shall, 
for  each  such  award,  be  entitled  to  additional  pay  at  the  rate  of  $2  per  month 
from  the  date  of  the  distinguished  act  or  service  on  which  the  award  is  based, 
and  each  bar  or  other  suitable  emblem  or  insignia,  in  lieu  of  a  medal  of  honor, 
distinguished-service  medal,  or  Navy  cross,  as  hereinafter  provided  for,  shall 
entitle  him  to  further  additional  pay  at  the  rate  of  |2  per  month  from  the  date 
of  the  distinguished  act  of  service  for  which  the  bar  is  awarded,  and  such 
additional  pay  shall  continue  throughout  his  active  service,  whether  such  serv- 
ice shall  or  shall  not  be  continuous. 

The  Comptroller  of  the  Treasury  in  decision  dated  December  8, 
1919,  26  Comp.  Dec,  464,  relative  to  these  acts  held  that  the  act  of 
February  4,  1919,  was  a  substitute  for,  and  repealed,  all  prior  acts 
affecting  the  conferring  of  medals  of  honor  and  gratuities  for  dis- 
tinguished naval  service,  and  that  subsequent  to  the  date  of  the  act 
an  enlisted  man^s  right  to  additional  pay  or  gratuities  for  such 
medals  was  to  be  determined  thereby. 

The  case  before  the  Comptroller  in  that  decision  involved  the 
award  of  a  medal  of  honor  ^^for  conspicuous  gallantry  and  intre- 
pidity "  in  actual  conflict  with  the  enemy.  In  the  present  case  it  is 
pointed  out  that  since  section  1407,  Bevised  Statutes,  specified  that 
medals  of  honor  may  be  awarded  to  men  for  "  distinguishing  them- 
selves in  battle  "  and  for  "  extraordinary  heroism  in  line  of  their 
profession  " — ^two  distinct  acts — and  the  case  before  the  Comptroller 
involved  only  distinction  in  battle,  the  question  now  presented  was 
not  considered  in  that  decision. 

It  appears  that  the  medal  in  question  was  awarded  in  accordance 
with  an  opinion  of  the  Judge  Advocate  General  of  the  Navy  Depart- 
ment, to  the  effect  that  since  the  prior  statutes  authorized  the  award- 
ing of  a  medal  of  honor  for  extraordinary  heroism  in  line  of  their 
profession  as  well  as  for  distinguished  service  in  battle,  while  the 
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act  of  February  4, 1919,  only  authorized  such  medal  for  distinguished 
service  in  actual  conflict  with  the  enemy,  and  contained  no  provision 
relative  to  the  repeal  of  prior  laws,  the  provision  in  the  prior  laws 
for  awarding  a  medal  for  extraordinary  heroism  in  the  line  of  their 
profession  not  being  substituted  or  modified  in  the  act  of  February 
4,  1919,  was  therefore  still  in  force. 

While  the  act  of  February  4, 1919,  provided  a  medal  of  honor  only 
for  distinguished  service  "in  action  involving  actual  conflict  with 
the  enemy"  which  corresponds  to  distinguished  service  in  battle  as 
provided  in  section  1407,  Revised  Statutes,  it  does,  however,  pro- 
vide a  medal  (a  Navy  cross)  to  any  person  who  shall  distinguish 
"himself  by  extraordinary  heroism  or  distinguished  service  in  the 
line  of  his  profession."  Though  such  recognition  of  heroism  is  not 
denominated  a  medal  of  honor,  in  its  effect  it  fulfills  the  same  pur- 
pose and  is  given  for  the  identical  service — ^^^extraordinary  heroism 
in  line  of  their  profession" — and,  therefore,  in  that  sense  the  act  of 
February  4,  1919,  does  provide  a  medal  for  all  the  acts  for  which  a 
medal  of  honor  was  provided  in  section  1407,. Revised  Statutes,  as 
amended  by  the  act  of  March  3,  1901. 

The  reason  stated  in  26  Comp.  Dec.,  464,  for  holding  that  the  act 
of  February  4,  1919,  repealed  the  earlier  acts  providing  a  medal  of 
honor  and  gratuities  for  heroism  in  the  naval  service  was  that  the 
scope  of  that  act  shows  clearly  that  it  dealt  with  the  entire  subject 
matter  involved  in  the  earlier  acts  and  constituted  a  complete  sub- 
stitute therefor.  That  such  was  the  legislative  intent  is  borne  out  by 
the  facts  shown  herein  relative  to  the  purpose  of  the  Navy  cross,  also 
by  the  following  proviso  in  section  8  of  the  act : 

That  In  cases  of  persons  now  in  the  naval  service  for  whom  the  award  of  the 
medal  of  honor  has  been  recommended  In  full  compliance  with  then  existing 
regulations,  but  on  account  of  services  which,  though  insufficient  fully  to  justify 
the  award  of  the  medal  of  honor,  appears  to  have  been  such  as  to  Justify  the 
award  of  the  distlngui^ed  service  medal  or  Navy  cross  hereinbefore  provided 
for,  such  cases  may  be  considered  and  acted  upon  under  the  provisions  of  this 
Act  authorizing  the  award  of  the  distinguished  service  medal  and  Navy  cross 
notwithstanding  that  said  service  may  have  been  rendered  more  than  five  years 
before  said  cases  shall  have  been  considered  as  authorized  by  this  proviso,  but 
aU  consideration  or  any  action  upon  any  of  said  cases  shall  be  based  exclusively 
upon  official  records  now  on  file  in  the  Navy  Department 

That  proviso  in  the  act  waived  certain  requirements  in  order  to 
adapt  the  provisions  of  the  act  to  cases  coming  under  prior  law  and 
not  finally  determined.  It  was  a  recognition  that  prior  laws  au- 
thorized the  awarding  of  a  medal  of  honor  for  acts  for  which  the 
law  of  February  4,  1919,  did  not  award  such  medal,  and  prescribed 
that  in  such  cases  the  distinguished  service  medal  or  Navy  cross  may 
be  awarded.  It  would  seem,  therefore,  that  the  act  of  February  4, 
1919|  makes  due  provision  for  the  specific  case  in  question,  and  is, 
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as  held  in  26  Comp.  Dec.,  464,  a  complete  substitute  for  all  prior  laws 
on  the  subject  matter  in  question  relating  to  the  naval  service. 

Accordingly,  you  are  advised  that  an  enlisted  man  of  the  Navy  or 
Marine  Corps  awarded  a  medal  of  honor  on  or  after  February  4, 
1919,  is  not  entitled  to  a  gratuity  of  $100  as  provided  by  section  1407, 
Revised  Statutes. 


LAND-GRANT  DEDUCTIONS— STRA6GLBRS. 

Land-grant  deductions  are  not  applicable  to  transportation  furnished  "strag- 
glers."   27  Comp.  Dec.,  1072,  overruled. 

Dedsion  by  Comptroller  General  McCarl,  October  26,  1921. 

The  Chief,  Navy  Department  Division,  submitted  October  1, 1921, 

for  approval,  disapproval,  or  modification,  memorandum  decision  in 

connection  with  supplemental  bill  of  the  Alabama  and  Vicksburg 
Railway  Company  as  follows : 

The  question  arising  in  this  account  is  as  to  the  deductibility  of  land  grant 
in  connection  with  travel  of  sailors,  absent  vHthout  leave  returning  to  statUm^ 
where  cost  is  to  be  charged  to  sailors.  Carrier  claimed  full  commercial  fare 
and  disbursing  officer  paid  the  balance  after  taking  out  land  grant  and  the 
usual  5%.  Claim  is  now  presented  for  the  difference.  •  •  ♦  It  Is  not  spe- 
cifically included  in  the  six  classes  enumerated  In  U.  8.  ▼.  Union  Pacific  R.  R,, 
249  U.  S.,  354.  It  is  known  as  that  of  **  stragglers,"  a  "  straggler  "  being  one 
who  is  absent  without  leave  for  a  period  of  not  to  exceed  ten  days.  In  the 
Navy  it  is  the  practice  to  enter  a  charge  against  the  man's  pay  for  the  full 
commercial  fare,  and  in  the  Marine  Corps  for  the  net  military  fare  paid  to 
carrier.  There  is  a  certain  analogy  t$etween  transportation  (for  a  "  straggler  ** 
and  for  a  soldier  returning  from  furlough  (as  described  in  class  #6,  249  U.  S., 
854).  The  difference  is  that  one  is  absent  without  leave  and  not  necessarily 
traveling  exclusively  "  for  his  own  purposes,"  and  the  other  travels  with  leave 
"for  his  own  purposes."  Both  are  without  means  and  are  therefore  advanced 
the  cost  of  transportation.  In  advance  decision  5863  of  the  Assistant  Ck>mp- 
troller  of  the  Treasury  dated  June  22,  1921,  27  Comp.  Dec.  1072,  a  distinction 
was  made  between  "  stragglers  "  and  furloughed  soldiers  as  to  land-grant  de- 
ductibility. If  the  decision  of  the  court  hinges  upon  the  point  that  the  fur- 
loughed soldier  traveling  to  his  station  is  doing  it  "for  his  own  purposes," 
then  the  application  of  the  rule  is  one  of  fact  as  to  the  purpose  of  the  '*  strag- 
gler," in  returning  to  his  station.  It  is  the  opinion  of  this  division,  subject  to 
your  approval,  disapproval,  or  modification,  that  a  "straggler"  returning  to 
his  station  is  presumed  to  do  so  "  for  his  own  purposes  "  and  that  therefore 
land  grant  is  not  deductible. 

The  decision  as  submitted  is  approved. 


CLERKS,  UNITED  STATES  DISTRICT   COURTS,   HOLDING  OTHER 

POSITIONS. 

Acceptance  of  compensation  as  special  master  from  private  litigants  by  a  clerk 
of  a  United  States  district  court  on  and  after  March  4,  1921,  automatically 
terminates  his  appointment  as  clerk,  under  acts  of  that  date,  41  Stat,  1413, 
and  June  1G»  1921,  42  Stat,  41,  precluding  him  from  receiving  salary  of  the 
clerkship  from  and  after  such  acceptance,  irrespective  of  whether  appoint- 
naent  as  master  was  before  or  after  March  4, 1921. 
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Comptroller  General  McCarl  to  the  Attorney  General,  October  27,  1921. 

I  have  your  letter  of  August  24,  1921,  resubmitting  for  decision 
a  question  decided  by  this  office  August  20,  1921,  as  to  whether  ac- 
ceptance by  a  clerk  of  a  United  States  district  court  from  a  private 
litigant  of  compensation  for  his  services  as  special  master  rendered 
under  an  appointment  made  prior  to  March  4,  1921,  will  automati- 
cally terminate  his  appointment  as  clerk  so  as  to  bar  him  from  the 
salary  of  the  clerkship  from  and  after  such  acceptance. 

The  former  decision  held  that  the  effect  of  acceptance  of  com- 
pensation from  private  litigant  upon  the  tenure  of  the  clerkship  is 
matter  for  determination  of  the  court  in  passinig  upon  the  account 
for  such  compensation,  and  not  for  determination  of  the  General 
Accounting  Office. 

The  Comptroller  of  the  Treasury  was  authorized  to  decide  what 
payments  may  lawfully  be  made  by  the  United  States,  and  in  the 
exercise  of  that  function  he  decided  that  payment  by  the  United 
States  after  March  4,  1921,  to  one  who  holds  the  office  of  clerk  of 
court  of  compensation  as  special  master,  examiner,  etc.,  for  any 
services  rendered  after  that  date  is  unauthorized  by  law,  whether 
under  an  appointment  made  before  or  after  that  date. 

The  matter  of  payment  by  private  litigants  of  compensation  to  a 
special  master  is  one  entirely  within  the  jurisdiction  of  the  court  in 
which  the  case  is  pending  to  determine.  The  Comptroller  General 
has  no  authority  or  control  over  such  payments.  If  the  court  shall 
find  that  compensation  as  special  master  in  any  case  is  lawfully  due 
and  may  lawfully  be  paid  to  one  who  holds  the  office  of  clerk  of  a 
United  States  district  court,  and  shall  order  such  payment,  the  Gen- 
eral Accounting  Office  will  not  undertake  to  review  that  finding. 

The  Comptroller  General,  however,  must  decide  whether  the  salary 
of  a  clerkship  may  lawfully  be  paid  to  one  asserting  claim  to  such 
salary,  and  in  doing  so  must  necessarily  determine  the  official  status 
of  the  claimant.  The  act  of  March  4, 1921,  prohibits  the  clerk  from 
receiving  compensation  or  emoluments  of  any  office  or  position  to 
which  appointed  by  the  court,  whether  from  the  United  States  or 
from  private  litigants;  and  the  act  of  June  16,  1921,  specifically 
directs  that  the  appointment  as  clerk  shall  be  deemed  vacated  by 
the  acceptance  of  payment  for  personal  services  from  private  liti- 
gants. If  the  court  allow  compensation  as  special  master  to  one 
who  is  also  clerk  of  a  United  States  district  court,  and  the  clerk 
accept  the  compensation,  it  is  for  the  Comptroller  General  to  de- 
cide whether  under  the  provision  of  the  acts  cited  the  clerkship  is 
so  vacant  that  the  salary  thereof  may  not  thereafter  lawfully  be 
paid  to  the  person  accepting  the  inhibited  compensation.    In  other 
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words,  when  a  claim  for  salary  as  clerk  is  made,  the  Comptroller 
General  must  determine  whether  the  clerk  holds  the  place,  par- 
ticularly where  the  facts  are  shown  of  having  accepted  compensa- 
tion from  private  litigants. 

In  reply  to  your  specific  question  I  have  to  say  that  payment  of 
salary  as  clerk  would  not  be  authorized  where  it  appears  that  the 
compensation  as  special  master  was  earned  and  paid  after  the  pas- 
sage of  the  acts  in  question,  irrespective  of  whether  the  appointment 
as  master  was  before  or  after  the  passage  of  said  acts. 


LEAVES  OF  ABSENCE— SICK— POSTAL  EMPLOYEES. 

Under  the  act  of  June  5,  1920,  41  Stat,  1052,  authorizing  sick  leave  for  postal 
employees  at  the  rate  of  10  days  a  year,  cumulative  through  three  consecu- 
tive fiscal  years,  the  unused  portion  of  the  10  days'  leave  for  any  one 
year  may  accumulate  for  the  two  years  thereafter,  but  if  not  taken  within 
that  time  Is  forfeited. 

ComptroUer  Creneral  McCarl  to  the  Postmaster  General,  November  1,  1921. 
I  have  your  letter,  dated  October  11,  received  in  this  ofiice  October 
21,  requesting  decision  of  a  question  presented  as  follows : 

The  act  to  reclassify  postmasters  and  employees  of  the  Postal  Service  and 
readjust  their  salaries  and  compensation  on  an  equitable  basis,  approved  June 
5,  1^0,  provides: 

"Employees  in  the  Postal  Service  shall  be  granted  fifteen  days'  leave  of 
absence  with  pay,  exclusive  of  Sundays  and  holidays,  each  fiscal  year,  and 
sick  leave  with  pay  at  the  rate  of  ten  days  a  year,  to  be  cumulative,  for  a 
period  of  three  years,  but  no  sick  leave  with  pay  In  excess  of  thirty  days 
shall  be  granted  during  any  three  consecutive  years.  Sick  leave  shall  be 
granted  only  upon  satisfactory  evidence  of  illness  and  if  for  more  than  two 
days  the  application  therefor  shall  be  accompanied  by  a  physician's  certificate.*' 
41  Stat,  1052. 

Tour  decision  is  requested  as  to  whether  under  this  law  a  rural  carrier 
who  has  during  the  first  three  years  of  the  operation  of  the  law  or  if  appointed 
subsequent  to  July  1,  1920,  during  the  first  three  years  of  his  service,  taken  not 
more  than  ten  of  the  thirty  days'  sick  leave  to  which  he  was  entitled  during 
that  time,  will  be  aUowed  to  take  during  the  succeeding  fiscal  year  the  remain- 
ing twenty  days  in  addition  to  the  ten  days'  leave  for  the  current  year ;  or  will 
the  carrier  at  the  beginning  of  the  fourth  fiscal  year  be  regarded  as  commenc- 
ing a  new  three-year  period?  For  example:  If  a  carrier  were  appointed  August 
1,  1920,  and  took  but  ten  days'  sick  leave  with  pay  prior  to  June  30, 1923.  would 
iMB,  during  the  fiscal  year  b^innlng  July  1,  1923,  be  entitled  to  thirty  days'  sick 
leave  with  pay  or  to  only  ten  days,  it  being  considered  that  July  1,  1923,  was 
the  beginning  of  a  new  three-year  period? 

With  reference  to  sick  leave  the  law  authorizes  the  granting  there- 
of at  the  rate  of  10  days  a  year,  to  be  cumulative  for  a  period  of 
three  years,  with  a  proviso  that  no  sick  leave  with  pay  in  excess  of 
^  days  shall  be  granted  during  any  three  consecutive  years. 

Under  this  law  the  unused  portion  of  the  authorized  sick  leave  for 
ajiy  year  may  accumulate  for  two  years  thereafter.  A  new  leave 
period  does  not  necessarily  begin  after  each  three  years  of  service 
or  after  each  three  years  from  the  time  the  provision  became  opera- 
tive,  but  the  accumulated  leave  is  lost  if  not  taken  within  two  years 
after  the  year  in  which  it  accrued. 
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The  facts  stated  in  the  example  given  in  your  letter  are  not  suffi- 
eient  on  which  to  predicate  an  answer  to  the  specific  question  in- 
volved in  said  example.  If  any  part  of  the  10  days'  sick  leave  taken 
prior  to  July  1,  1923,  in  that  case  was  taken  subsequent  to  June  30, 
1921,  the  employee  would  not  be  entitled  to  30  days  during  the  year 
ending  June  30, 1924,  because  not  entitled  to  any  sick  leave  with  pay 
in  excess  of  30  days  during  any  three  consecutive  years. 

In  determining  whether  or  not  an  employee  is  entitled  at  any  given 
time  to  sick  leave  with  pay  in  excess  of  10  days,  it  is  necessary  to 
examine  the  record  for  the  three  preceding  years.  If  an  employee 
takes  only  6  days'  sick  leave  during  his  first  year  of  service,  he  is 
entitled  to  not  exceeding  15  days  during  his  second  year;  and  if 
he  takes  no  leave  during  his  second  year  he  is  entitled  to  not  ex- 
ceeding 25  days  during  his  third  year ;  and  if  he  should  take  no 
leave  during  his  third  year  he  would  be  entitled  to  30  days  during  his 
fourth  year.  If  an  employee  takes  only  5  days'  sick  leave  during  his 
first  year,  but  takes  10  days  each  during  his  second  and  third  years, 
he  is  entitled  to  only  10  days  during  his  fourth  year.  If  he  should 
take  no  leave  during  his  first  year,  10  days  during  his  second  year, 
and  6  days  during  his  third  year,  he  would  be  entitled  to  15  days 
during  his  fourth  year.  If  he  should  take  5  days  during  each  of  his 
first  four  years  of  service,  he  would  be  entitled  to  20  days  during 
his  fifth  year. 

ARMY  PAY—LONGEVITY— OFFICERS. 

Only  SQCh  prior  service  in  the  Coast  and  Geodetic  Survey  as  partakes  of  a 
military  character  as  an  officer  or  member  of  the  crew  may  be  included  by 
an  Army  officer  in  computing  longevity  pay  under  the  act  of  May  18,  1020, 
41  Stat,  604.  Service  as  a  shipkeeper,  being  that  of  a  watchman  on  vessels 
not  in  commission,  may  not  be  so  included. 

Comptroller  General  McCarl  to  Capt  £•  O.  Hopkins,  United  States  Army^ 
November  1,  1921. 

By  reference  of  the  Chief  of  Finance,  War  Department,  I  have 
your  letter  of  October  17,  1921,  requesting  decision  whether  Maj. 
H.  T.  Bull,  Cavalry,  United  States  Army,  is  entitled,  in  computing 
his  longevity  pay,  to  credit  service  as  a  shipkeeper  in  the  Coast  and 
Geodetic  Survey. 

The  Acting  Director,  United  States  Coast  and  Geodetic  Survey, 
in  letter  of  October  14, 1921,  states  that  Maj.  Bull  performed  service 
as  shipkeeper  of  the  Coast  and  Geodetic  Survey  schooners  Transit 
and  Spy  at  Pensacola,  Fla.,  from  March  17  to  May  31, 1897. 

Section  11  of  the  act  of  May  18,  1920,  41  Stat.,  604,  contains  the 
following  proviso : 

That  hereafter  longevity  pay  for  officers  in  the  Army,  Navy,  Marine  Corp8» 
CSoast  Guard,  PubUc  Health  Service,  and  Coast  and  Geodetic  Survey  shall  be 
taaed  on  the  total  of  aU  service  in  any  or  aU  of  said  serviceB. 
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The  services  entunerated  in  this  proviso  are  either  military  or 
quasi  military,  and  it  is  evident  that  the  legislative  intent  was  to 
recognize  experience  in  any  one  of  these  services  as  valuable  in  the 
others  by  allowing  officers  in  the  several  services  credit,  for  pay  pur- 
poses, for  such  service.  It  is  also  evident  that  the  service  for  which 
credit  is  to  be  counted  is  that  service  which  is  military  in  char* 
acter  or  corresponds  to  service  of  that  character.  In  the 
strictly  military  branches  the  personnel  consists  of  officers  and 
enlisted  men,  and,  for  purposes  of  longevity,  the  officers  are  entitled 
to  credit  for  service  as  enlisted  men.  In  the  Coast  and  Geodetic  Sur« 
vey  the  personnel  consists  of  officers  and  crew,  the  crew  correspond- 
ing to  enlisted  men  in  the  Navy.  It  is  apparent  that  the  words  of 
the  statute  ^  all  service ''  as  applied  to  the  strictly  military  branches, 
means  service  as  a  part  of  the  personnel  thereof — that  is,  either  as 
an  officer  or  enlisted  man.  Likewise,  as  applied  to  the  quasi  military 
branches  enumerated  in  the  statute,  it  means  service  corresponding 
to  that  of  the  military,  and  in  the  Coast  and  Geodetic  Survey  in- 
cludes service  as  a  member  of  the  crew,  which  corresponds  to  enlisted 
service  in  the  military  branches. 

The  service  in  question — that  of  shipkeeper — ^appears  to  have  been 
service  as  watchman  on  vessels  not  in  commision.  A  shipkeeper  is 
no  part  of  the  crew,  and  service  as  such  does  not  partake  of  a  military 
character,  and  therefore  is  not  service  in  the  perscomel  of  that  or- 
ganization for  which  longevity  credit  is  authorized  in  the  act  of 
May  18, 1920. 

Accordingly,  you  are  advised  that  Maj.  Bull  is  not  entitled,  in 
computing  his  longevity  pay  in  the  Army,  to  credit  for  service  as 
shipkeeper  in  the  Coast  and  Geodetic  Survey  from  March  17  to  May 
31, 1917. 


MEMBERS  OF  NAVAL  RESERVE  FORCE  TRANSFERRED  TO 

REGULAR  NAVY. 

Members  of  the  Naval  Reserve  Force  enroUed  subsequent  to  July  11,  1919, 
and  later  Ulegally  transferred  to  the  Regular  Navy  to  serve  the  unexpired 
period  of  their  enrollment,  under  an  erroneous  construction  of  the  act  of 
July  11,  1919,  41  Stat.,  139,  by  the  administrative  officers  of  the  Navy, 
win  be  considered  for  payment  purposes  as  in  the  same  status  as  that  of 
other  men  re^larly  transferred  under  the  statute.  27  Comp.  Deo.  843 
and  1073  modified. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  November  2,  1921. 
I  have  your  letter  of  June  29,  1921,  requesting  a  reconsideration 
of  so  much  of  the  decision  of  the  Comptroller  of  the  Treasury  of 
March  29,  1921,  27  Comp.  Dec,  843,  as  held  that  the  act  of  July 
11,  1919,  41  Stat,  139,  did  not  authorize  the  payment  of  honorable- 
discharge  gratuity,  continuous-service  pay,  or  pay  under  General 
Order  34  to  men  of  Naval  Reserve  Force  on  transfer  to  the  Regular 
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Navy  from  an  enrollment  in  the  Naval  Reserve  Force  entered  into 
subsequent  to  the  date  of  the  act,  July  11,  1919,  the  transfers  not 
being  authorized  by  the  act. 

The  decision  was  one  rendered  by  the  Comptroller  of  the  Treasury 
in  passing  upon  an  original  construction  of  the  act  of  July  11,  1919, 
submitted  to  him  by  the  Auditor  for  the  Navy  Department  under 
the  fourth  paragraph  of  section  8  of  the  act  of  July  31,  1894,  28 
Stat.,  208,  for  the  use  of  the  auditor  in  passing  upon  the  right  of 
your  disbursing  officers  to  credit  for  payments  already  made  to 
such  transferred  men  of  such  additional  pay  the  accounts  of  which 
disbursing  officers  were  before  him  for  settlement. 

On  June  23,  1921,  the  comptroller  at  your  request  reconsidered 
the  decision,  adhering  to  its  legal  correctness,  but  advising  that  so 
far  as  the  base  pay  and  allowances  of  men  thus  attempted  to  be 
transferred  were  concerned  their  status  would  not  be  questioned  by 
the  accounting  office,  as  in  all  such  cases  it  was  the  intent  both  of 
the  men  and  the  recruiting  officers  to  enter  into  a  contract  of  enlist- 
ment for  service  in  the  Regular  Navy,  and  that  as  to  improper  pay- 
ments that  might  have  been  made  under  the  Navy  Department's 
construction  of  the  act  if  the  overpayments  could  not  be  checked 
against  the  men  he  could  suggest  no  relief  other  than  by  additional 
legislation.    27  Comp.  Dec,  1073. 

It  appears  that  no  question  as  to  the  rights  of  such  transferred 
men  to  pay,  rights,  privileges,  and  allowances  under  the  act  of  July 
11, 1919,  was  presented  to  the  comptroller  by  your  department,  either 
directly  by  the  Secretary  or  by  its  disbursing  officers,  for  over  the 
year  and  a  half  that  intervened  between  the  passage  of  the  act  and 
the  decision  now  in  question  of  March  29,  1921,  rendered  in  passing^ 
upon  a  construction  of  the  statute  submitted  by  the  Auditor  for  the 
Navy  Department  that  in  the  interim  between  July  11,  1919  (date 
of  the  act),  and  January  7,  1921,  such  transfers  were  made  by  your 
department  to  the  approximate  number  of  3,800  and  that  no  such 
transfers  have  been  made  since  the  latter  date. 

As  to  the  situation  that  has  arisen  as  a  result  of  the  transfer  of 
these  men  by  your  department  and  the  decisions  of  the  comptroller 
of  March  29  and  June  23, 1921,  you  state : 

During  the  drive  for  men  for  the  naval  service,  started  during  the  summer  of 
1920,  inducements  were  offered  to  these  former  enlisted  men  who  had  enrolled 
in  the  Naval  Reserve  Force  to  transfer  to  the  Regular  Navy,  under  the  pro- 
vision of  the  act  of  11  July,  1919.  Many  such  men  took  advantage  of  this 
offer  and  transferred  to  the  Regular  Navy  to  serve  the  unexpired  portion  of 
their  enrollment  in  the  Naval  Reserve  Force  and  received  a  honus  in  the  form 
of  four  months*  pay  at  time  of  such  transfer.  Ton  now  decide  that  such 
transfers  were  illegal  and  require  the  men  to  refund  the  amount  received  hy 
them  in  compliance  with  the  offer  of  the  department.  The  result  of  this  would 
be  that  the  department  would  direct  these  men  to  reimburse  the  (xovernment  in 
an  amount  which  it  specifically  held  out  to  them  as  an  inducement  to  take  the 
▼ery  action  requested  by  the  department  and  upon  which  reliance  was  placed 
and  which  now  becomes  the  basis  for  their  checkage.    Thia  wortcs  such  an  in- 
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jnstlce  on  these  men  that  the  department  again  requests  yoar  reconsideration 
of  this  question. 

The  question  resolves  Itself  into  whether  these  men  should  be  compelled  to 
refund  the  four  months'  pay  received  by  them  in  good  faith  and  does  not 
Involve  a  question  of  a  payment  to  be  made  by  any  supply  officer  in  the  naval 
service.  The  fact  is  that  the  men  have  been  transferred  from  the  reserve  force 
to  the  Regular  Navy  and  have  not  enlisted  in  the  Regular  Navy.  If  their  trans- 
fer was  illegal,  as  contended  for  in  your  decision,  it  is  evident  that  they  can 
not  be  required  to  serve  for  the  unexnired  term  of  their  enrollment  in  the 
^val  Reserve  Force  in  these  cases,  ft  is  not  a  question  of  an  agreement 
between  the  man  and  a  recruiting  officer,  but  is  the  result  of  a  construction  of 
the  act  of  11  July,  1919,  made  by  this  department  in  good  faith  and  accepted  by 
such  enlisted  men  as  described  above  In  the  same  good  faith. 

The  situation  I  am  confronted  with,  therefore,  is  the  practical  one 
of  either  holding  that  these  transferred  men  to  the  number  of  some 
3,800  are  not  now  in  the  Navy  for  any  purposes  of  payments  to  them, 
and  have  not  been  since  the  dates  of  their  transfers,  or  of  treating 
them  as  in  the  Navy  for  such  purposes  until  the  dates  of  their  ex- 
piring enrollments,  unless  sooner  discharged. 

It  does  not  appear  essential  in  this  case  that  the  men  involved, 
having  acted  in  good  faith,  should  be  made  to  suffer  because  of  the 
administrative  error,  and  I  conclude  that  justice  will  now  best  be 
subserved  by  the  treatment  of  them,  for  payment  purposes,  as  in  the 
6ame  status  as  that  of  other  men  regularly  transferred  under  the 
statute.    You  are  advised  accordingly. 


DETAIL  OF  EMPLOYEES. 

There  is  no  anthority  of  law  to  detail  by  Executive  order  employees  of  the 
Bureau  of  Customs  Statistics,  New  York,  to  the  Department  of  Commerce 
and  continue  to  pay  their  salaries  from  Treasury  Department  appropria- 
tions. 

Comptroller  General  McCarl  to  the  Secretary  of  Commerce,  November  4,  1921. 

I  have  your  letter  of  October  22, 1921,  as  follows : 

In  further  reference  to  our  correspondence  relating  to  the  transfer  to  the 
Department  of  Commerce  of  certain  employees  in  the  customhouse  at  New 
York  who  are  engaged  in  the  compilation  of  customs  statistics,  I  should  like  to 
inform  you  that,  from  a  recent  conversation  with  the  Director  of  the  Bureau 
of  the  Budget  and  the  Secretary  of  the  Treasury,  I  have  gathered  that  there 
"would  be  no  objection  from  these  two  officials  to  the  transfer  of  such  employees 
by  Executive  order,  and  the  continued  payment  of  their  salaries  by  the  Treas- 
ury Department  untU  the  adoption  of  a  special  appropriation  bill  by  Congress. 
It  is  also  my  understanding  that  such  action  would  meet  with  your  approval. 

Before  submitting  a  recommendation  for  the  issuance  of  such  an  Executive 
order  I  would  appreciate  obtaining  a  formal  opinion  as  to  your  attitude  in 
the  matter. 

I  understand  the  basis  of  the  proposed  Executive  order  to  be 
section  12  of  the  act  of  February  14,  1903,  32  Stat.,  830,  which  cre- 
ated and  established  the  Department  of  Commerce  and  Labor  and 
authorized  the  President  to  transfer  to  that  department  at  any  time 
the  whole  or  any  part  of  any  office,  bureau,  division,  or  other  branch 
of  the  public  service  engaged  in  statistical  work.  The  act  specifically 
transferred  certain  offices,  bureaus,  etc.,  to  the  newly  created  depart^ 
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ment,  and  section  12  was  enacted  apparently  for  the  purpose  of 
enabling  the  President  to  perfect  the  organization  of  the  department 
by  transferring  to  it  any  scientific  or  statistical  activities  of  other 
branches  of  the  service  which  might  properly  belong  in  the  new 
department,  and  might  have  been  omitted  from  the  transfer  provi- 
sions of  the  act  itself.  It  is  clear,  I  think,  that  the  section  was 
temporary  legislation  enacted  solely  for  the  purpose  of  perfecting  the 
newly  created  department,  and  was  not  intended  to  carry  authority 
beyond  the  final  establishment  and  organization  of  the  department. 
This  is  evident  from  other  provisions  of  the  act. 

Section  3  of  the  act  provides  that  all  unexpended  appropriations 
available  at  the  time  the  act  took  effect  in  relation  to  the  various 
bureaus,  etc.,  transferred  by  the  act  or  which  might  thereafter  be 
transferred  in  accordance  with  the  provisions  of  the  act,  should  be- 
come available  for  expenditure  in  and  by  the  Department  of  Com- 
merce. Section  13  of  the  act  provides  that  it  shall  take  effect  from 
and  after  its  passage,  except  that  the  transfer  of  bureaus,  etc., 
specifically  provided  for  in  the  act  should  not  take  effect  until  July  1^ 
1903.  Later  the  Secretary  of  the  Treasury  was  authorized  by  the  act 
of  March  3,  1903,  32  Stat.,  1082,  to  effect  the  specifically  directed 
transfers  from  his  department  as  soon  as  practicable  before  July  1, 
1903.  The  latter  act  also  made  all  appropriations  of  the  several  bu- 
reaus, etc.,  transferred  or  to  be  transferred  under  the  act,  which  had 
already  been  made  for  the  fiscal  year  1904,  available  for  expenditure 
in  and  by  the  Department  of  Commerce  and  Labor. 

Thus  for  the  remainder  of  the  fiscal  year  1903  and  for  the  entire 
fiscal  year  1904  the  appropriations  of  the  several  scientific  and  statisti- 
cal branches  of  the  service  were  left  open  to  expenditure  in  and  by 
the  Department  of  Commerce  and  Labor  upon  transfer  of  the  corre- 
sponding bureaus,  etc.,  or  parts  thereof  to  that  department  either  by 
statute  or  by  Executive  order.  The  act  of  March  3,  1903,  provides 
that  the  Secretary  of  Commerce  and  Labor  shall  submit  to  Congress 
estimates  for  the  fiscal  year  1905,  and  annually  thereafter.  The  pro- 
visional plan  of  organization  provided  for  by  the  act  of  February  14 
was  thus  definitely  and  finally  brought  to  an  end  with  the  ending 
of  the  fiscal  year  1904. 

The  proposed  Executive  order,  if  issued,  would  be  in  effect  a  detail 
of  employees  from  one  department  to  another.  In  the  absence  of  an 
express  provision  of  law,  employees  of  an  executive  department  of  the 
Government  may  not  lawfully  be  detailed  to  service  outside  of  the 
department  in  which  they  are  employed  and  their  salaries  continued 
to  be  paid  by  the  department  of  their  employment.  24  Comp.  Dec, 
10.  So,  if  employees  are  transferred  from  one  department  to  another 
their  salaries  become  a  charge  against  the  appropriation  of  the  de- 
partment to  which  they  are  transferred. 
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Any  arrangement  for  the  transfer  of  these  employees  from  the  cus- 
toms service  to  your  department  and  continued  payment  of  their  sal- 
aries by  the  Treasury  Department  would  be  without  authority  of  law. 
I  regret  that  the  plan  sutHoitted  by  you  can  not  be  approved  by  this 
office. 


PURCHASE  OF  FIREARMS. 

Cost  of  firearms  and  ammuDition  for  personal  protection  of  customs  officers  an(f 
employees  on  official  duty  may  not  be  charged  against  the  Government,  but 
must  be  borne  by  the  individual  officers  and  employees,  any  arms  pur^ 
chased  to  be  their  personal  property. 

Decision  by  Comptroller  General  McCarl,  November  5,  1921. 

Joseph  H.  Lyons,  collector  of  customs  at  Mobile,  Ala.,  applied 
October  22,  1921,  for  a  review  of  the  action  of  the  Treasury  Depart- 
ment Division  of  the  General  Accounting  OflSce,  in  disallowing  by 
settlement  No.  10094,  dated  September  28,  1921,  credit  for  items 
Aggi'eg&ting  $109.50,  representing  payments  made  as  reimbursement 
of  amounts  expended  by  certain  officers  or  employees  in  the  customs 
service  for  revolvers  and  holsters  for  their  personal  use  while  on 
duty. 

The  payments  in  question  are  as  follows : 

Voucher  No.  1,  paid  March  15, 1921,  to  A.  M.  Palmes $37.  W 

Voucher  No.  2,  paid  March  15,  1921,  to  John  F.  Burke 37.  50 

Voucher  No.  6,  paid  March  15,  1921,  to  Mrs.  E.  W.  Raflf 34.  50 

It  appears  that  the  purchase  for  which  each  of  these  employees 
'was  reimbursed  was  made  in  August,  1920,  although  the  reimburse- 
ment was  not  made  until  seven  months  thereafter. 

Credit  for  the  payments  was  disallowed  upon  the  assumption  that 
the  purchases  were  made  for  the  protection  of  public  money  or 
property,  the  disallowance  being  based  upon  the  provisions  of  the 
act  of  March  3,  1879,  20  Stat.,  412,  and  the  decision  of  the  Comp- 
troller of  the  Treasury  dated  March  6,  1917,  23  Comp.  Dec,  503. 

It  is  now  contended  that  these  arms  were  not  purchased  or  re- 
quired for  the  protection  of  public  money  or  property,  the  statement 
of  the  collector  with  reference  to  their  purchase  and  use  being  as= 
follows : 

The  revolvers  used  hy  the  inspectors  at  this  port  are  a  part  of  their  neces- 
sary equipment  in  the  discharge  of  their  official  duties.  The  arming  of  in- 
spectors at  this  port  became  necessary  shortly  after  the  prohibition  act  went 
Into  effect.  The  crews  of  a  number  of  vessels,  particularly  those  of  Latin  ex- 
traction, assumed  almost  a  belligerent  attitude  when  their  quarters  were 
searched,  and  particularly  when  contraband  spirits  were  found.  This  ofBce 
made  a  thorough  investigation  of  conditions,  and  found  that  the  revolvers  were^^ 
absolutely  necessary  for  the  inspectors  to  protect  their  lives.  The  revolvers 
were  not  and  are  not  used  for  the  protection  of  public  funds  or  property,  but 
for  the  safety  of  the  inspectors  while  on  official  duty. 

The  appropriation  "  Collecting  the  revenue  from  customs,  1921,'^ 
which  is  the  appropriation  sought  to  be  charged  in  these  cases,  con- 
tains no  specific  provision  for  the  purchase  of  firearms  or  for  reim- 
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bursiii^  customs  inspectors  or  other  employees  for  amounts  expended 
therefor;  and  in  the  absence  of  such  a  provision  it  can  not  be  held 
that  said  appropriation  is  available  for  said  purposes.  There  is  no 
law  or  regulation  requiring  the  use  of  firearms  by  inspectors  of  cus- 
toms, and  in  so  far  as  the  interests  of  the  Government  are  concerned 
there  would  seem  to  be  no  necessity  that  such  officers  be  armed.  If 
individual  inspectors  feel  the  need  of  equipping  themselves  with 
firearms  as  a  protection  against  possible  personal  assaults  or  violence, 
and  may  legitimately  carry  firearms,  any  expense  incident  to  the 
furnishing  of  such  equipment  must  be  borne  by  them  and  not  by  the 
Government  and  the  arms  purchased  will  be  their  private  property. 
Upon  a  review  of  the  matter  no  differences  are  found  and  the  set* 
tlement  is  sustained. 


EMPLOYMENT  OF  ACCOUNTANTS. 

The  prohibition  in  act  of  April  6,  1914,  38  Stat.,  335,  as  to  the  use  of  appropria- 
tions for  employment  of  accountants  or  other  exi>erts  to  inaugurate  new 
or  change  old  methods  of  business  in  Qovemment  offices  unless  provision 
be  made  In  specific  terms,  is  applicable  to  accountants  employed  to  deter- 
mine whether  changes  are  necessary  or  desired,  whether  or  not  they  actu- 
ally Inaugurate  or  effect  a  change. 

Decision  by  Comptroller  General  McCailt  November  8,  1921. 

Haskins  &  Sells  applied  October  21,  1921,  for  a  review  of  the 
action  of  the  War  Department  Division  of  the  General  Accounting 
Office  in  disallowing  by  settlement  No.  730705,  dated  August  11, 
1921,  their  claim  for  $3,500  on  account  of  services  rendered  in  con- 
nection with  the  preparation  of  a  report  dated  April  16,  1921,  relat- 
ing to  the  accounting  system  of  the  Kock  Island  Arsenal. 

The  claim  was  disallowed  because  of  the  provisions  of  section  5 

of  the  act  of  April  6, 1914,  38  Stat,  835,  which  read : 

That  no  part  of  any  money  appropriated  In  this  or  any  other  act  shall  be 
used  for  compensation  or  payment  of  expenses  of  accountants  or  other  experts 
in  Inaugurating  new  or  changing  old  methods  of  transacting  the  business  of  the 
United  States  or  the  District  of  Columbia  unless  authority  for  employment  of 
such  services  or  payment  of  such  expenses  is  stated  in  specific  terms  in  the 
act  making  provision  ttierefor  and  the  rate  of  compensation  for  such  services 
or  expenses  is  specifically  fixed  therein,  or  be  used  for  compensation  of  or 
expenses  for  persons,  aiding  or  assisting  such  accountants  or  other  experts, 
unless  the  rate  of  compensation  of  or  expenses  for  such  assistants  is  fixed  by 
officers  or  employees  of  the  United  States  or  District  of  Columbia  liaving  au- 
thority to  do  so,  and  such  rates  of  compensation  or  expenses  so  fixed  shall  be 
paid  only  to  the  person  so  employed. 

Claimants  contend  that  the  services  rendered  by  them  were  not 
such  as  come  within  the  prohibition  of  the  statute  just  quoted,  buC 
their  contention  is  not  supported  by  the  record. 

It  appears  that  on  May  13,  1920,  the  Secretary  of  War  addressed 
the  office  of  the  chief  of  manufacture  directing  ^^a  thorough  survey 
of  the  cost  accounting  and  determination  of  overhead  at  one  of  the 
arsenals  with  a  view  to  ascertaining  whether  or  not  changes  are 
necessary  to  insure  accuracy  in  estimating  and  final  determination 
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of  cost  ^ ;  and  that  on  May  18, 1920,  the  Chief  of  Ordnance  addressed 
Haskins  &  Sells  advising  them  that  it  was  desired  to  secure  the  serv- 
ices of  a  district  manager  and  such  assistants  as  might  be  necessary 
in  connection  with  work  to  be  done  by  said  firm  in  regard  to  the 
cost-accounting  system  at  Bock  Island  Arsenal,  the  work  to  be  done 
being  indicated  as  follows: 

A.  Sufficient  study  of  the  laws  governing  the  operation  of  the  arsenals,  re- 
porting of  costs,  appropriations  of  money  and  accounting  for.  money  to  Insure 
-correct  interpretation  of  their  bearing  on  cost  accountlngt  overhead,  etc 

B.  A  survey  and  analysis  of  the  items  now  being  Included  in  overhead  and 
«ost  in  manufacturing  orders,  construction  work,  maintenance  and  care  of 
grounds  and  buildings,  labor  in  storehouses  experimental  work  and  other 
auxiliary  d^mrtments,  with  recommendation  of  changes  and  corrections  in 
the  present  methods,  if  any,  required  by  sound  commercial  business  principles. 

C.  Analysis  of  the  application  of  general  arsenal  overhead,  with  special  con- 
sideration of  the  proper  distribution  between  military  burden  and  manufactur- 
ing burden  of  the  arsenaL 

D.  Ck>nslderation  of  the  handling  of  scrap  and  other  possible  credits  to  manu- 
facture, with  recommendations. 

E.  An  estimate  of  the  percentage  in  money  value  of  the  part  of  the  produc- 
ing facilities  of  the  arsenal  not  of  a  type  to  be  used  for  general  work  for  other 
departments. 

F.  A  statement  of  the  percentage  which  might  be  deducted,  if  any,  from  the 
correct  costs  of  manufacturing  orders  without  actual  financial  loss  to  the  Gov- 
ernment, with  recommendations  as  to  how,  if  at  aU,  this  could  be  accomplished 
under  present  laws.  Consider  and  report  on  the  effect  on  the  true  cost  this 
^wonld  have  for  orders  under  Ordnance  appropriatioup  and  orders  obtained 
Xrom  other  Government  departments. 

A  procurement  order  for  the  work  was  issued  June  28,  1920,  in 

"which  the  services  to  be  performed  were  designated  as  follows : 

Make  a  study,  Investigation,  and  report  upon  the  cost-accounting  system  f6r 
Hock  Island  Arsenal. 

in  accordance  with  the  letter  of  May  18,  1920,  hereinbefore  re- 
ferred to. 

The  services  were  to  be  paid  for  as  follows : 

{a)  For  the  services  of  a  district  manager  $100  a  day  and  neces- 
■sary  expenses. 

(5)  For  the  services  of  a  supervisor  $50  a  day  and  necessary  ex- 
I>enses. 

(c)  For  other  assistants  $25  a  day  and  necessary  expenses  for 
•each. 

The  report  on  the  first  part  of  the  work  contemplated  was  sub- 
mitted under  date  of  November  20,  1920,  and  payment  therefor  in 
the  sum  of  $24,626.05  was  made  December  2,  1920,  by  Capt.  N.  H. 
Strickland,  a  disbursing  officer  of  the  Army.  With  reference  to  the 
status  of  the  work  at  that  time,  the  commanding  officer  of  the 
arsenal,  in  an  indorsement  dated  February  16, 1921,  said: 

Haskins  and  Sells  have  made  the  preliminary  report  showing  the  results  of 
the  actual  examination  of  the  books  and  figures,  but  they  have  not  submitted 
their  so-caUed  system  report,  In  which  they  are  to  make  recommendations  for 
<dianging  the  accounting  methods. 

The  "  preliminary  report "  mentioned  in  this  indorsement  referred 
to  the  work  for  which  payment  was  made  December  2, 1920,  and  the 
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^'so-called  system  report"  is  the  report  which  was  thereafter  sub- 
mitted in  April,  1921,  and  on  account  of  which  the  bill  now  under 
consideration  was  presented. 

The  first  paragraph  of  claimants'  letter,  dated  May  26,  1921,  sub- 
mitting their  bill  for  the  services  now  in  question,  reads : 

We  inclose  herewith  biU  for  our  services  In  the  preparation  of  onr  report, 
dated  April  16,  1921  (rendered  in  five  sections),  covering  recommendations  for 
changes  in  the  accounting  system  of  the  Rock  Island  Arsenal. 

That  the  services  of  the  accountants  engaged  in  this  case  were 
engaged  for  the  purpose  of  effecting  a  change  in  the  methods  of 
transacting  the  business  of  the  United  States  or  for  the  purpose  of 
determining  whether  such  change  was  necessary  or  desirable,  there 
would  appear  to  be  no  room  for  doubt,  and  the  fact  that  the  claimants 
may  not  have  actually  inaugurated  or  effected  any  changes  is  not 
material  in  so  far  as  the  application  of  the  statute  is  concerned.  I 
think  this  case  falls  squarely  within  the  provision  hereinbefore 
quoted  and  that  said  provision  was  intended  to  apply  to  just  such 
cases. 

In  view  of  the  express  prohibition  against  the  use  of  any  appro- 
priation to  pay  for  the  services  involved,  the  fact  that  said  services 
were  rendered  in  accordance  with  orders  from  the  Chief  of  Ordnance 
and  that  they  may  have  been  of  value  to  the  Government  is  not  for 
consideration  by  this  oflBce.  It  was  not  within  the  jurisdiction  of 
the  Chief  of  Ordnance  or  the  Secretary  of  War  to  order  or  contract 
for  services  for  which  no  appropriation  was  available. 
'  Upon  a  review  of  the  matter  no  differences  are  found  and  the 
settlement  is  sustained. 

WAR  RISK  INSURANCE. 

Monthly  Installments  of  war  risk  Insurance  accrued  and  unpaid  at  date  of 
death  of  the  insured,  authorized  to  be  paid  under  a  Government  life  (con- 
verted) poUcy  because  of  permanent  and  total  disability,  become  part  ot 
the  estate  of  the  insured  and  are  not  payable  to  the  beneficiary  as  such. 

Comptroller  Creneral  McCarl  to  William  H.  Holmes»  disburBing  clerk.  United 
States  Veterans'  Bureau,  NoTember  10,  1921. 

I  have  your  letter  of  November  1,  1921,  submitting  voucher  stated 
in  favor  of  Mary  Magdalene  Manson,  the  beneficiary  under  policy 
No.  K-219-825,  dated  October  1, 1920,  on  the  life  of  William  Daniel 
Manson.  It  is  stated  that  the  insured  applied  for  and  was  granted 
$10,000  Government  life  (converted)  insurance  on  the  ordinary  life 
plan  effective  October  1,  1920 ;  that  subsequent  to  conversion  the  in- 
sured was  given  a  rating  of  permanent  and  total  disability,  effective 
March  3  (or  12),  1920;  and  that  he  died  December  18,  1920. 

The  voucher  is  stated  for  the  commuted  value  of  237  installments 
unpaid  under  the  policy  in  one  sum  in  accordance  with  the  terms  ot 
the  policy,  amounting  to  $9,904;  three  installments  accrued  to  the 
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insured  prior  to  his  death  by  reason  of  his  permanent  and  total  dis- 
ability, October,  November,  and  December,  1920,  $57.50  each,  a  total 
of  $172.50;  and  refund  of  two  monthly  premiums,  November  and 
December,  1920,  amounting  to  $27.80,  waived  by  reason  of  the  per- 
manent and  total  disability  of  the  insured;  a  grand  total  of 
$10,104.30. 

You  ask  whether  the  installments  accrued  to  the  insured  and  unpaid 
at  date  of  death  may  be  paid  to  the  beneficiary  under  the  policy. 
No  mention  is  made  in  your  letter  of  the  propriety  of  refunding  tc 
the  beneficiary  the  premiums  paid  by  the  insured. 

Sections  400  and  402  of  the  act  of  October  6,  1917,  40  Stat.,  409, 
and  June  25, 1918,  u2.,  615,  provide: 

Sec.  400.  That  in  order  to  give  to  every  commissioned  officer  and  enlisted  man 
and  to  every  member  of  the  Army  Nurse  Ck>rps  (female)  and  of  the  Navy 
Nurse  Corps  (female)  when  employed  in  active  service  under  the  War  Departs 
ment  or  Navy  Department  greater  protection  for  themselves  and  their  depend- 
ents than  is  provided  in  Article  III,  the  United  States,  upon  appUcation  to  the 
bureau  and  without  medical  examination,  shall  grant  insurance  against  the 
death  or  total  permanent  disability  of  any  such  person  in  any  multiple  of  $500, 
and  not  less  than  $1,000  or  more  than  $10,000,  upon  the  payment  of  the 
premiums  as  hereinafter  provided. 

Sec.  402.  That  the  director,  subject  to  the  general  direction  of  the  Secretary 
of  the  Treasury,  shaU  promptly  determine  upon  and  publish  the  full  and  exact 
terms  and  conditions  of  such  contract  of  insurance.  The  insurance  shall  be 
payable  only  to  a  spouse,  child,  grandchild,  parent,  brother,  or  sister,  and  also 
during  total  and  permanent  disabiUty  to  the  injured  person,  or  to  any  or  aU  of 
them.  The  insurance  shaU  be  payable  in  two  hundred  and  forty  equal  monthly 
Installments.  Provisions  for  maturity  at  certain  ages  for  continuous  instaU- 
ments  during  the  life  of  the  insured  or  beneficiaries,  or  both,  for  cash,  loan, 
paid-up  and  extended  values,  dividends  from  gains  and  savings,  and  such  other 
provisions  for  the  protection  and  advantage  of  and  for  alternative  benefits  to 
the  insured  and  the  beneficiaries  as  may  be  found  to  be  reasonable  and  prac- 
ticable may  be  provided  for  in  the  contract  of  insurance  or  from  time  to  time 
by  regulations.  All  calculations  shall  be  based  upon  the  American  Exx)erience 
Table  of  Mortality  and  interest  at  three  and  one-half  per  centum  per  annum, 
except  that  no  deduction  shall  be  made  for  continuous  installments  during  the 
life  of  the  insured  in  case  his  total  and  permanent  disability  continues  more 
than  two  hundred  and  forty  months.    •    •    • 

Section  13  of  the  act  of  December  24,  1919,  41  Stat.,  375,  extends 

the  class  of  beneficiaries  named  in  section  402,  and  section  17  is  in  part 

as  follows : 

That  the  Bureau  of  War  Risk  Insurance  may  make  provision  in  the  contract 
for  converted  insurance  for  optional  settlements,  to  be  selected  by  the  insured, 
whereby  such  insurance  may  be  made  payable  either  in  one  sum  or  in  insl-ali* 
tnents  for  thirty-six  months  or  more.     *    •    • 

The  policy  is,  in  part,  as  follows : 

^  •  •  This  insurance  is  payable  in  monthly  installments  of  $57.50  (her^ 
Inafter  called  the  monthly  installment)  in  the  event  of  the  total  permanent 
disability  of  the  insured  or  of  his  death,  unless  one  of  the  optional  settlements 
Is  selected  as  hereinafter  provided,  then,  in  the  event  of  the  death  of  the 
insured  this  insurance  is  payable  in  accordance  with  the  optional  settlement 
8o  selected. 

This  insurance,  subject  to  the  beneficiary  provisions  hereof,  is  payable  to 
Mary  Magdalene  Manson — ^hls  wife — hereinafter  called  the  beneficiary,  in  one 
sum. 

Upon  due  proof  of  the  total  permanent  disability  of  the  Insured  while  this 
policy  is  In  force,  the  monthly  installments  shall,  except  as  hereinafter  pro- 
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vlded,  be  payable  to  the  Insured  and  continue  to  be  so  payable  during  total 
permanent  disability  so  long  as  he  lives,  and  payment  of  all  premiums  due 
after  receipt  of  such  proof  during  total  permanent  disability  shall  be  waived. 
Upon  due  proof  of  Uie  death  of  the  Insured  while  this  policy  is  in  force,  the 
monthly  installments,  without  interest,  which  have  accrued  since  the  death  of 
the  insured,  the  first  installment  being  due  on  the  date  of  the  death  of  the 
insured,  shall  be  paid  to  the  beneficiary  designated,  and  thereafter  the  pay- 
ment of  the  monthly  installments  shall  continue  to  be  so  payable  until  two 
hundred  and  forty  installments  in  all.  Including  any  pa|d  to  the  Insured  during 
his  lifetime  on  account  of  total  permanent  disability,  shall  have  been  paid; 
but  If  two  hundred  and  forty  or  more  installments  shall  have  been  paid  to  the 
Insured  on  account  of  total  permanent  disability,  no  death  benefit  shall  be 
payable.  If  optional  settlement  1,  2,  or  3  has  been  selected,  payment  shall  be 
made  accordingly,  subject  to  deduction  on  account  of  disability  payments. 

Under  the  provisions  of  law  and  the  terms  of  the  policy  issued 
pursuant  thereto  the  accrued  and  unpaid  installments  on  the  ma- 
turity of  the  policy  because  of  the  permanent  and  total  disability  of 
the  insured  belonged  to  the  insured,  and  upon  his  death  became  a 
part  of  his  estate.  No  provision  of  law  or  of  the  policy  provides  for 
or  authorizes  payment  to  a  beneficiary  under  a  policy  of  accniecl 
and  unpaid  installments  due  the  insured  at  date  of  death,  and  such 
amounts  are  not  payable  to  the  beneficiary  under  the  policy,  as 
such,  the  beneficiary's  rights  under  the  policy  being  limited  to  those 
provisions  for  payments  to  the  beneficiary  specifically  made.  See  2^ 
Comp.  Dec,  621 ;  26  irf.,  67B,  and  650,  662. 

On  the  facts  appearing,  the  voucher  is  payable  to  the  beneficiary 
only  in  the  amount  of  the  commuted  value  of  237  installments, 
stated  in  the  papers  to  be  $9,904.  All  papers  received  with  your 
submission  are  returned  herewith. 


MILITARY  LEAVE  OF  ABSENCE. 

A  National  Guard  officer  may  not  be  granted  military  leave  of  absence  with. pay 
from  a  dvillan  position  under  the  Government  while  attending,  under 
orders^  a  military  service  school  for  the  purpose  of  pursuing  a  regular 
course  of  study. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasoryt  November 
10,  1921. 

I  have  your  letter  of  November  2  requesting  decision  of  a  question 

presented  as  follows: 

Hugh  T.  McOlay,  a  clerk  in  this  department,  receiving  an  annual  compensa- 
tion of  $1,400,  has  applied  for  three  months'  military  leave  to  enable  him  to 
comply  with  the  provisions  of  Special  Orders,  No.  98,  office  of  the  adjutant 
general,  State  of  Maryland,  which  order  details  Mr.  McClay,  together  with  cer- 
tain other  officers  of  the  Maryland  National  Guard,  to  take  a  special  course  of 
instruction  for  National  Guard  officers  at  the  Infantry  School  at  Camp  Bennlns, 
Georgia,  commencing  on  the  31st  day  of  October,  1921,  and  ending  the  Slat  day 
of  January,  1922.    A  copy  of  Special  Orders,  No.  98,  is  attached  hereto. 

Your  decision  is  requested  as  to  whether  or  not  Mr.  McClay  can  be  granted 
leave  of  absence  with  pay  for  the  period  he  la  absent  from  his  office  In  com- 
pliance with  the  orders  above  mentioned. 

The  only  law  authorizing  the  granting  of  so-called  military  leave 

to  Government  employees  who  are  members  of  the  National  Guard 
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of  a  State  is  section  80  of  the  act  of  June  3, 1916,  39  Stat.,  203,  wliich 

reads:  i 

Leaves  of  absence  for  certain  Government  employees. — All  officers  and  em- 
ployees of  the  United  States  and  of  the  Dintrlct  of  Columbia  w)io  shall  be  mem- 
bers of  the  National  Guard  shall  be  entitled  to  leave  of  absence  from  their  re- 
spective duties,  without  loss  of  pay,  time,  or  efficiency  rating,  on  all  days  dur- 
ing which  they  shall  be  engaged  in  Held  or  coast  defense  training  ordered  or  au- 
thorized under  the  provisions  of  this  act. 

It  is  noted  that  this  law  provides  for  the  granting  of  leave  only 
•*  on  days  during  which  they  shall  be  engaged  in  field  or  coast- 
defense  training  ordered  or  authorized  under  the  provisions  of  this 
act."  Such  training  includes  the  participation  in  encampments, 
maneuvers,  or  other  exercises,  including  outdoor  target  practice, 
such  as  is  prescribed  in  sections  92  and  94  of  the  act  of  June  3, 1916, 
39  Stat.,  206,  but  it  can  not  be  held  to  include  the  attendance  at  the 
military-service  schools  of  the  United  States  for  the  purpose  of 
pursuing  a  regular  course  of  study  as  contemplated  under  the  pro- 
visions of  section  99  of  the  act,  39  Stat.,  207.  I  assume  that  the 
detail  in  the  case  here  presented  is  under  authority  of  the  provisions 
of  said  section  99,  and  such  being  the  case  the  granting  of  military 
leave  is  not  authorized. 

Under  the  provisions  of  said  section  99  an  officer  of  the  National 
Guard  while  attending  the  school  is  entitled  to  the  same  pay  and 
allowance  to  which  an  officer  of  the  Begular  Army  of  like  rank 
would  be  entitled,  not  exceeding  the  pay  and  allowances  of  a  captain. 
The  law  prescribes  no  limit  as  to  the  period  of  time  for  which  the 
details  may  be  made,  and  it  would  be  unreasonable  to  presume,  in 
the  absence  of  specific  legislation  to  that  effect,  that  Congress  in- 
tended to  provide  for  the  payment  of  the  full  pay  and  allowances  of 
the  officer's  grade  while  in  attendance  at  an  Army  service  school 
and  pursuing  a  l-egular  course  of  study  which  might  require  several 
months'  time,  and  in  addition  thereto  to  authorize  payment  of  the 
salary  of  a  position  in  the  civil  service  in  which  no  service  was 
being  rendered. 

The  question  submitted  is  answered  in  the  negative. 


LONGEVITY  PAY— NATIONAL  GUARD  OFFICERS. 

OIBoers  of  the  National  Guard  attending  campe  of  Instrnction  are  entitled,  under 
the  act  of  June  3, 1916,  89  Stat,  206,  to  the  same  basic  pay  as  officers  of  like 
grades  of  the  Re^nilar  Army,  but  as  their  status  as  State  officers  is  not 
changed  by  attending  such  camps,  they  are  not  entitled  by  reason  of  prior 
Army  service  to  the  benefits  of  longevity  pay  conferred  by  section  1262, 
Revised  Statutes,  upon  officers  of  the  United  States  Army  who  have  served 
five  years  or  more. 

Dedsiaii  by  Comptroller  General  McCarl,  November  12,  1921. 

The  Chief  of  the  War  Department  Division  of  the  General  Account- 
log  Office  submitted  October  8, 1921 ,  for  consideration  a  memorandum 
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decision  to  the  effect  that  officers  of  the  National  Guard  attending- 
camps  of  instruction  pursuant  to  section  94  of  the  act  of  June  3, 1916, 
39  Stat.,  206,  are  not  entitled  to  count  prior  service  in  the  Regular 
Army  or  Armies  of  the  United  States  for  longevity  pay  purposes. 

Section  94  of  the  act  of  June  3, 1916, 39  Stat.,  206,  after  authorizing 
the  participation  of  the  National  Guard,  in  whole  or  in  part,  in  en- 
campments, maneuvers,  or  other  exercises,  including  outdoor  target 
practice,  provides  that : 

*  •  •  the  officers  and  enUsted  men  of  such  National  Guard  while  so  engaged 
shaU  be  entitled  to  the  same  pay,  subsistence,  and  transportation  as  officers  and 
enlisted  men  of  corresponding  grades  of  the  Regular  Army  are  or  hereafter  may 
be  entitled  by  law. 

OflScers  of  the  National  Guard  authorized  to  attend  and  while 
attending  a  camp  of  instruction  are  not  in  the  service  of  the  United 
States.  While  at  such  camps  they  continue  to  be  State  officers  and  do 
not  at  any  time  pass  into  the  service  of  the  United  States,  Houston  v. 
Moore^  5  Wheat.,  1,  27  Comp.  Dec,  634 ;  1017.  The  law  authorizing 
Army  officers  to  count  certain  prior  service  for  longevity  pay  purposes 
is  inapplicable. 

The  rate  of  pay  of  officers  of  the  Army  is  fixed  by  the  act  of  May  11^ 
1908,  35  Stat.,  108,  with  the  temporary  increase  authorized  by  the  act 
of  May  18, 1920, 41  Stat.,  601.  The  rate  of  longevity  is  fixed  by  section 
1262,  Revised  Statutes,  at  10  per  cent  of  the  current  yearly  pay  for 
each  term  of  five  years  of  service.  National  Guard  officers  while  attend- 
ing camps  of  instruction  are  entitled  to  the  "  same  pay  "  as  that  pro- 
vided for  officers  of  the  Army  of  corresponding  grades.  It  is  my  opin- 
ion that  Congress  did  not  by  the  language  used  intend  thereby  to  in- 
clude compensation  for  length  of  service,  either  State  or  Federal,  as 
a  reward  for  long  and  faithful  service,  but  only  that  such  officers 
should  receive  the  same  pay  exclusive  of  longevity  pay  as  officers  of 
like  grades  in  the  Regular  Army. 

The  memorandum  decision  is  approved. 


AVIATION  PAY— WARRANT  OFFICERS  OF  THE  ARMT. 

Warrant  officers  of  the  Army  assigned  to  atr  stations  are  not  entitled  under 
act  of  June  4,  1920,  41  Stat.,  768,  to  50  per  cent  increase  of  pay  for  flight 
duty. 

Comptroller  General  McCarl  to  Lieut.  Frank  C.  Peters,  United  States  Army^ 
November  14,  1921. 

By  reference  of  November  1,  1921,  I  have  your  letter  dated  Oc- 
tober 17,  1921,  with  accompanying  papers,  wherein  decision  is  re- 
quested as  to  whether  you  are  authorized  under  the  act  of  June  4, 
1920,  41  Stat.,  768,  to  make  a  payment  of  50  per  cent  increase  of  the 
pay  of  a  warrant  officer  as  fixed  by  section  4a  of  the  act  of  June  4, 
1920,  41  Stat,  761,  on  a  voucher  presented  to  you  by  Warrant  Officer 
Wilbum  C.  Dodd,  assigned  to  duty  at  an  Air  Service  station,  who  was 


DECISIONS  OF  THE  COMPTROLLER  GENERAL.  259 

detailed  to  duty  requiring  regular  and  frequent  aerial  flights  by  di- 
rection of  Maj.  Martin,  in  the  absence  of  a  determination  by  an  au- 
thorized officer  of  the  War  Department  that  Dodd's  duties  were  such 
as  '^required  him  to  participate  regularly  and  frequently  in  aerial 
flights." 

The  Army  Regulations  of  1913,  paragraph  1269^,  as  amended  by 
C.  A.  R.  No.  107  of  July  22,  1920,  provide  that  officers  and  enlisted 
men  of  the  Air  Service  may  be  detailed  for  aviation  duty  by  the  com- 
manding officer  of  the  station,  but  others  must  be  detailed  by  The 
Adjutant  General  of  the  Army.  There  appears  no  detail  in  the  pres- 
ent case,  in  accordance  with  regulations. 

See  also  1  Comp.  Gen.,  67,  where  it  was  held  that  the  permission, 
request,  or  direction  of  a  subordinate  officer  for  another  serving  un« 
der  him  to  engage  in  regular  and  frequent  aerial  flights  conferred  nd 
right  to  aviation  duty  pay,  but,  as  a  condition  precedent  thereto,  it 
must  be  determined  by  an  authorized  official  of  the  War  Department 
that  the  duty  was  such  as  required  participation  in  regular  and  fre- 
quent aenal  flights. 

Aside  from  this,  however,  the  duties  of  warrant  officers  are  the 
clerical,  administrative,  and  supply  duties  theretofore  performed  by 
Army  field  clerks.  They  are  assigned  to  posts  to  serve  as  assistants 
to  quartermasters  and  to  take  the  place  o{  field  clerks.  General  Or- 
ders No.  65,  War  Department,  1920.  Such  duties  are  not  those  of  a 
combatant  and  are  not  compatible  or  congruous  with  those  of  a  per- 
son necessarily  required  to  participate  regularly  and  frequently  in 
aerial  flights.    27  Comp.  Dec,  1078. 

Payment  of  the  voucher  herewith  returned  is  unauthorized. 


UNITED  STATES  VETERANS'  BUREAU— WITNESSES. 

Tbe  appropriation  "  Military  and  naval  compensation/*  made  available  for 
expenditure  by  the  United  States  Veterans'  Bureau  by  tbe  act  of  August  9» 
1921,  42  Stat,  155.  may  be  used  for  payment  of  fees  and  mileage  of  wit- 
nesses in  actions  against  persons  other  than  the  United  States  for  personal 
injuries  to  ex-service  men  under  section  313  of  the  war  risk  insurance  act. 

Comptroller  Creneral  McCarl  to  William  H.  Holmes,  disbursing  clerk,  United 
States  Veterans'  Bureau,  November  15,  1921. 

I  have  your  letter  of  November  5,  1921,  requesting  decision 
whether  you  are  authorized  to  pay  from  the  appropriation  "  Military 
and  naval  compensation"  a  voucher  for  $3.40  in  favor  of  R.  D. 
Chapman,  representing  his  fees  and  mileage  as  a  witness  attending 
the  trial  of  the  case  of  White  v.  Atlantic  and  Charlotte  Air  Line 
R.  R.  Co.  aa%d  SoiUkem  R.  R.  Company,  a  suit  brought  by  the  Direc- 
tor of  the  Veterans'  Bureau  under  section  313  of  the  war  risk 
insurance  act,  as  amended,  in  behalf  of  a  compensation  beneficiary 
of  the  bureau. 
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Sertion  313  of  the  war  risk  insurance  act,  as  amended  by  section  18 
of  the  act  of  June  25,  1918,  40  Stat.,  613,  provides  for  prosecution 
by  the  director  of  causes  of  action  against  persons  other  than  the 
United  States  for  personal  injuries  to  ex-service  men  for  which  com- 
pensation is  payable  by  the  bureau  under  provisions  of  war  risk 
insurance  laws. 

Section  21  of  the  act  of  August  9,  1^21,  42  Stat,  155,  further 

amends  the  said  section  313  by  adding  thereto  subsection  (2a)   as 

follows : 

The  Veterans'  Bureau  is  hereby  authorized  to  pay  the  beneficiary  or  other 
person  or  persons  in  whose  name  an  action  may  have  been  commenced  or 
prosecuted,  and  to  all  witnesses  in  such  action  fees  and  mileage,  the  same  as  is 
now  paid  and  allowed  to  witnesses  in  the  United  States  courts  in  goin;;  to, 
remaining  at,  and  reluming  from  place  of  trial,  and  without  any  regard  tr> 
whether  the  action,  if  any,  is  brought  or  prosecuted  in  a  court  of  the  United 
States  or  some  other  court. 

This  section  provides  clearly  and  specifically  for  payment  of  fees 
and  mileage  to  witnesses  in  actions  brought  under  the  section.  The 
question  for  decision  is  what  appropriation  of  the  bureau,  if  any,  is 
amiable  for  such  payment. 

The  appropriation  for  military  and  naval  compensation  made  by 
the  act  of  March  4,  1921,  41  Stat.,  1374,  provides  in  terms  for  such 
compensation  only  and  for  no  other  expenses  of  the  bureau.  I  find 
no  specific  provision  for  fees  and  mileage  of  these  witnesses  in  any 
other  appropriation  of  the  bureau,  but  section  8  of  the  act  of  August 
9,  1921,  makes  all  unexpended  balances  of  appropriations  made  for 
carrying  out  the  provisions  of  war  risk  insurance  laws  available  for 
expenditure  by  the  Veterans'  Bureau  in  such  manner  as  the  director 
deems  necessary  "  in  carrying  out  the  purposes  of  this  act.*'  One  of 
those  purposes  was  to  make  provision  for  payment  of  fees  and  mile- 
age to  witnesses  in  actions  brought  under  section  313  of  the  war  risk 
insurance  act. 

The  appropriation  for  military  and  naval  compensation  is  the 
appropriation  which  receives  the  benefit  of  any  recovery  on  these 
actions  and  may  properly  be  used  to  pay  fees  and  mileage  of  wit- 
nesses summoned  to  testify  therein.  You  are  authorized  to  pay  the 
Toucher  submitted  accordingly. 


NAVY  PAY  CLERKS— SEA-DUTY  PAY  AND  COMMUTATION  OF 
QUARTERS,  HEAT,  AND  LIGHT  FOR  DEPENDENTS. 

▲  pay  clerk  of  the  Navy  is  not  entitled  to  sea-duty  pay,  nor  to  commutation 
of  quarters,  beat,  and  light  for  dependents,  for  period  he  is  merely  officed 
on  board  a  receiving  ship  engaged  in  settling  the  accounts  of  other  vessels, 
and  not  attached  to  the  ship  as  a  part  of  its  complement  for  service  at  sea. 

Comptroller  General  McCarl  to  Lieut.  Com.  G.  P.  Shamer,  United  Stales 
Navy,  November  15,  1921. 

I  have  your  letter  of  June  2, 1921,  asking — 

1.  Whether  Pay  Clerk  Frederick  0.  Huber  is  entitled  to  10  per  cent  addl- 
lioDal  pay  for  service  at  sea  for  the  period  from  March  15  to  April  5,  1921, 


DECISIONS  OF  THE  COMPTROLLER  a^NERAL.  261 

vhile  on  board  the  receiving  ship  (U.  S.  S.  Intrepid)  in  the  performance  of  the 
duty  of  settling  the  accounts  of  officers  of  vessels  of  the  train,  Pacflc  Fleet,  and 
the  transference  of  them  to  his  successor. 

2.  If  not,  whether  such  duty  was  **  duty  in  the  field  "  for  the  purposes  of  pay- 
ment to  him  of  commutation  of  quarters  and  heat  and  light  for  dependents. 

The  facts  appear  as  follows : 

December  23,  1920.— Jlsidio  orders  to  claimant,  U.  S.  S.  Minneapolis,  San 
Diego,  CaL,  that  when  Minneapolis  placed  out  of  commission  detached,  and 
proceed  and  report  on  U.  S.  S.  Nanshan  for  duty  with  officer  having  account 
of  vessels*  train.  Pacific  Fleet,  not  carrying  supply  officers. 

January  4,  1921. — Orders  confirmatory  of  above  despatch. 

February  28,  1921. — Orders  of  Secretary  of  the  Navy  revoking  despatch 
orders  of  December  23,  1920,  and  confirmatory  orders  of  January  4,  1921,  and 
directing  to  regard  himself  detached  from  his  present  station,  and  from  such 
other  duty  as  assigned,  and  to  report  as  follows: 

"When  the  accounts  of  the  vessels  of  the  train,  Pacific  Fleet,  not  carrying 
supply  officers  are  transferred  to  the  supply  officer,  U.  S.  S.  Frederick,  and 
wh«i  the  U.  S.  S.  Minneapolis  is  placed  out  of  commission,  detached,  to  San 
Diego,  Cnlifomia,  and  report  to  the  commandant  eleventh  naval  district  for 
duty  with  the  supply  officer  at  the  naval  base." 

March  15,  1921. — Received  above  orders,  U.  S.  S.  Minneapolis,  navy  yard, 
Mare  Island,  Cal.,  and  detached.  Reported  to  H.  Harsey,  lieutenant  com- 
mander U.  S.  N.,  aid  to  commandant,  navy  yard,  Mare  Island,  and  directed 
to  report  to  commanding  officer  of  the  receiving  ship,  Mare  Island,  in  connec- 
tion with  settling  and  transferring  accounts  of  officers  of  vessels  of  train, 
Pacific  Fleet,  not  carrying  supply  officers,  and  upon  completion  of  that  duty  to 
proceed  to  San  Diego,  Gal.,  and  report  to  commandant  in  accordance  with 
orders  of  February  28,  1921.  Reported  on  same  date  on  the  receiving  ship  and 
assigned  quarters  on  board. 

April  5,  1921. — Detached  and  ordered  to  proceed  and  carry  out  provisions  of 
orders  of  March  15, 1921 ;  April  18,  1921,  reported  San  Diego. 

May  11,  1921. — Orders  of  March  15,  1921,  approved  by  Bureau  of  Navigation. 

It  appears  that  claimant  was  on  board  the  receiving  ship  (the 
Intrepid)  at  Mare  Island  for  the  period  of  the  claim  solely  for  the 
purpose  of  completing  the  settlement  of  the  accounts  of  certain  vessels 
of  the  train,  Pacific  Fleet,  and  transferring  them  to  his  successor, 
and  that  his  duties  were  not  duties  of  the  receiving  ship  itself,  but 
merely  duties  on  board  of  her. 

Such  duty  was  not  in  itself  sea  duty,  but  duty  that  might  be  per- 
formed at  any  place  the  Secretary  of  the  Navy  might  designate.  It 
is  frequently  performed  at  the  home  of  the  officer.  The  receiving 
ship  in  this  case  appears  to  have  been  merely  office  quarters  for  his 
use  in  its  performance  in  so  far  as  his  connection  with  the  receiving 
ship  itself  was  concerned. 

His  status  was  no  more  service  at  sea  on  the  receiving  ship  while 
he  was  merely  in  the  occupancy  of  office  quarters  on  board  her  for  the 
purpose  of  the  settlement  of  accounts  of  other  vessels  than  it  would 
have  been  had  he  been  in  the  occupancy  of  the  quarters  as  a  passenger 
on  the  vessel.    See  23  Comp.  Dec,  62. 

Even  had  claimant  been  properly  attached  to  the  receiving  ship 
as  a  part  of  its  complement  instead  of  merely  officed  on  board  of  her 
in  order  to  be  entitled  to  the  10  per  cent  additional  pay  for  service  at 
sea  it  would  have  to  be  affirmatively  shown  that  for  said  period  he  in 
fact  lived  and  messed  on  board  the  receiving  ship  and  was  subjected 
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to  the  restrictions,  regulations,  and  requirements  incident  to  duty  on 
the  high  seas.  19  Comp.  Dec,  136.  There  is  no  showing  to  this 
effect  in  this  case. 

As  claimant  was  not  for  the  period  of  the  claim  attached  to  the 
receiving  ship  as  a  part  of  its  complement  for  service  at  sea,  but 
merely  officed  on  board  her,  he  could  not  have  been  for  that  period 
in  the  status  of  on  duty  "  in  the  field  "  for  the  purposes  of  commu- 
tation of  quarters,  or  heat  and  light  for  dependents.  23  Ck)mp.  Dec, 
«2;  24  id.,  610. 

Your  questions  are  answered  in  the  negative. 


WAR  SERVICE  GRATUITY  TO  MIDSHIPMEN. 

Midshipmen  in  training  at  the  Naval  Academy  as  students  are  not  persons 
"serving  in  the  military  or  naval  forces  of  the  United  States"  within  the 
meaning  of  section  1406  of  the  act  of  February  24,  1919,  40  Stat.,  1151,  and 
on  resignation  or  discharge  under  honorable  conditions  are  not  entitled  to 
the  $60  war  service  gratuity  authorized  by  that  act 

Decision  by  Comptroller  Creneral  McCarl,  November  16,  1921. 

Commander  S.  Bryan  (S.  C),  United  States  Navy,  applied  Oc- 
tober 11, 1921,  for  revision  of  the  action  of  the  Auditor  for  the  Navy 
Department  in  disallowing  in  settlement  No.  16265,  dated  April  14, 
1921,  of  his  disbursing  account  for  the  fractional  iSrst  quarter,  1920, 
expenditures,  made  on  public  bills,  for  $60  discharge  gratuities  paid 
to  midshipmen  at  the  Naval  Academy  under  the  act  of  February  24, 
1919,  40  Stat.,  1161. 

The  act  of  February  24, 1919,  provides  as  follows : 

Sec.  1406.  That  all  persons  serving  in  the  miUtary  or  naval  forces  of  the 
United  States  during  the  present  war  who  have,  since  April  6,  1917,  resigned  or 
been  discharged  under  honorable  conditions  (or,  in  the  case  of  reservists,  been 
placed  on  inactive  duty),  or  who  at  any  time  hereafter  (but  not  later  than  the 
termination  of  the  current  enlistment  or  term  of  service)  in  the  case  of  the 
enlisted  personnel  and  female  nurses,  or  within  one  year  after  the  termination 
of  the  present  war  in  the  case  of  officers,  may  resign  or  be  discharged  under 
honorable  conditions  (or,  in  the  case  of  reservists,  be  placed  on  inactive  duty), 
shall  be  paid,  in  addition  to  all  other  amounts  due  them  in  pursuance  of  law, 
$eO  each. 

This  amount  shall  not  be  paid  (1)  to  any  person  who  though  appointed  or 
inducted  into  the  military  or  naval  forces  on  or  prior  to  November  11,  1918, 
had  not  reported  for  duty  at  his  station  on  or  prior  to  such  date;  or  (2)  to 
any  person  who  has  already  received  one  month's  pay  under  the  provisions  of 
section  9  of  the  act  entitled  **An  act  to  authorize  the  President  to  increase 
temporarily  the  military  establishment  of  the  United  States,"  approved  May 
18,  1917;  or  (3)  to  any  person  who  is  entitled  to  retired  pay;  or  (4)  to  the 
heirs  or  legal  representatives  of  any  person  entitled  to  any  payment  under 
ttklB  section  who  has  died  or  may  die  before  receiving  such  payment.  In  the 
case  of  any  person  who  subsequent  to  separation  from  the  service  as  above 
specified  has  been  appointed  or  inducted  into  the  military  or  naval  forces  of  the 
United  States  and  has  been  or  is  again  separated  from  the  service  as  above 
ipecUQed,  only  one  payment  of  $60  shall  be  made. 

In  decision  of  Comptroller  of  the  Treasury,  dated  October  4, 1919, 
26  Comp.  Dec.,  236,  the  question  was  whether  cadets  of  the  United 
States  Military  Academy,  who  have  been  honorably  discharged  since 
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April  6,  1917,  on  account  of  deficiencies  in  studies  or  physical  disa* 
bility,  are  entitled  to  the  payment  of  the  $60  discharge  gratuity  as 
provided  in  the  act  of  February  24,  1919.  The  decision  held  that  a 
cadet  in  training  at  the  United  States  Military  Academy  is  not  a 
I)erson  serving  in  the  military  or  naval  forces  of  the  United  States 
within  the  meaning  of  section  1406  of  the  act  of  February  24,  1919. 
The  only  question  for  determination  is  whether  midshipmen  at  the 
Naval  Academy  were  "  serving  "  in  the  naval  forces  in  contemplation 
of  that  act. 

Midshipmen  at  the  Naval  Academy  are  persons  undergoing  in- 
struction or  preparation  for  future  naval  service.  Their  status  is 
that  of  students.  They  are  not  rendering  service  nor  are  they  being 
paid  for  service.  The  law  contemplates  that  their  expenses  be  borne 
by  the  Government,  and  the  "  pay  "  they  receive  is  not  remuneration 
for  service  but  money  paid  to  meet  expenses.  Since  they  render  no 
service,  midshipmen  at  the  Naval  Academy  are  not "  persons  serving  '* 
in  the  naval  forces  as  contemplated  in  the  act  of  February  24,  1919, 
and  therefore  they  are  not  entitled  to  the  $60  gratuity  on  resignation 
as  provided  in  that  act. 

Accordingly,  upon  this  review  no  differences  are  found.  The 
auditor's  settlement  is  sustained. 


AVIATION  PAY  TO  STAFF  OFFICERS  OF  ARMY. 

A  staff  officer  of  the  Army  is  not  entitled  to  the  50  per  cent  increase  of  pay 
authorized  by  the  act  of  Jane  4.  1920,  41  Stat.,  768,  for  aerial  flight  dnty» 
notwithstanding  the  proper  performance  of  his  staff  duties  may  at  times 
include  a  participation  in  aerial  flights. 

Comptroller  General  MeCarl  to  Capt.  £.  O.  Hopkins,  United  States  Army^ 
November  17,  1921. 

I  received  on  November  8  your  letter  of  November  8,  1921,  sub- 
mitting for  decision  voucher  stated  in  favor  of  Capt.  C.  H.  M.  Kob- 
erts,  Ordnance  Department,  United  States  Army,  for  flying  pay 
October  7  to  31, 1921.  The  voucher  has  not  been  extended  and  does 
not  show  the  amount  claimed.  Vouchers  submitted  by  a  disbursing 
officer  for  advance  decisions  should  be  complete  in  every  detail  when 
submitted.    25  Comp.  Dec,  653. 

Paragraph  5  of  Special  Orders,  No.  25-0,  dated  War  Department, 

January  31, 1921,  is  as  follows : 

Captain  01au<Uu8  H.  M.  Roberts,  Ordnance  Department,  is  announced  as  beini? 
on  duty  requiring  him  to  participate  regularly  and  frequently  In  aerial  fligbta 
from  October  1,  1920. 

Paragraph  1269J,  Army  Eegulations,  as  amended  by  C.  A.  R.  107, 

July  22, 1920,  is  in  part  as  follows : 

Officers  and  enUsted  men  of  the  Army,  other  than  personnel  of  the  Air 
Service,  whose  duty  requires  them  to  take  part  in  regular  and  frequent  aerial 
flints  may  be  detailed  on  such  duty  by  The  Adjutant  General  of  the  Army  upon 
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the  recommendation  of  the  chief  of  any  branch  of  the  service.  The  order 
specifying  such  detail  will  include  a  description  of  the  duties  which  necessitate 
such  detail.  In  the  Air  Service  such  detail  may  be  made  by  the  chief  of  the  Air 
Service  or  the  commanding  officer  of  the  aviation  station  or  organization  to 
which  such  officer  or  enlisted  man  .may  be  assigned  or  attached. 

Capt.  Roberts,  under  date  of  October  31,  1921,  has  certified  as 

follows : 

I  certify  that  during  the  period  for  which  flying  pay  Is  claimed  on  the  attached 
voucher  I  was  on  duty  requiring  regular  and  frequent  participation  in  aerial 
flights,  and  that  during  such  period  I  participatHl  in  regular  and  frequent 
flights,  at  the  rate  of  not  less  than  ten  flights  per  month,  and  as  pilot  if  I  hold 
such  rating. 

You  state: 

Capt.  Roberts  was  detailed  to  flying  duty  for  the  purpose  of  conducting  tests 
of  aircraft  bombs  and  components.  Tlie  design,  construction,  and  test  of  bombs 
and  other  items  of  aircraft  armament  is  a  function  of  the  Ordnance  Depart- 
ment, and  responsibility  for  the  proper  performance  of  the  duties  involved 
rests  with  the  Ordnance  Department.  In  carrying  out  these  functions  it  became 
necessary  for  Ordnance  officers  to  engage  in  flying  duty,  and  orders,  to  a  flying 
status  were  issued  by  The  Adjutant  General  of  the  Army  upon  request  of  tlie 
Chief  of  Ordnance. 

Decision  is  therefore  requested  whether  the  increased  pay  for 
flying  duty  claimed  by  Capt.  Roberts  can  be  paid  under  the  appro- 
priation "  for  aviation  increase,  to  officers  of  the  Air  Service,  $1,000,- 
000,"  contained  in  the  act  of  June  30,  1921,  42  Stat.,  74;  or  whether 
the  increase  in  this  case  may  be  paid  under  the  appropriation  ^  for 
pay  of  officers  of  the  line  and  staff,  $46,000,000,"  in  the  same  act, 
page  73,  the  officer  not  being  an  officer  of  the  Air  Service. 

Sections  2,  4,  and  13-a  of  the  act  of  June  4, 1920,  41  Stat,  759,  760, 
and  768,  so  far  as  here  material  are  as  follows : 

Sec.  2.  Composition  of  the  Regular  Army :  The  Regular  Army  of  the  United 
States  shall  consist  of  the  Infantry,  the  Cavalry,  the  Field  Artillery,  the  Coast 
Artillery  Corps,  the  Air  Service,  the  Corps  of  Engineers,  the  Signal  Corps, 
which  shall  be  designated  as  the  combatant  arms  or  the  line  of  the  Army ;  the 
General  Staff  Corps;  The  Adjutant  General's  Department;  the  Inspector  Gen- 
erars  Department;  the  Judge  Advocate  General's  Department;  the  Quarter- 
master Corps ;  the  Finance  Department ;  the  Medical  Department ;  the  Ordnance 
Department;  the  Chemical  Warfare  Service;  the  officers  of  the  Bureau  of 
Insular  Affairs;  the  officers  and  enlisted  men  under  the  Jurisdiction  of  the 
Militia  Bureau ;  the  chaplains ;  the  professors  and  cadets  of  the  United  States 
Military  Academy ;  the  present  military  storekeeper ;  detached  officers ;  detached 
enlisted  men;  unassigned  recruits;  the  Indian  Scouts;  the  officers  and  enlisted 
men  of  the  retired  list;  and  such  other  officers  and  enlisted  men  as  are  now 
or  may  hereafter  be  provided  for.    ♦    •    ♦ 

Sec.  4.  ♦  ♦  •  Officers  of  all  grades  in  the  Infantry,  Cavalry,  Field  Artillery, 
Coast  Artillery  Corps,  Corps  of  Engineers,  and  Medical  Department;  officers 
above  the  grade  of  captain  in  the  Signal  Corps,  Judge  Advocate  General's  De- 
partment, Quartermaster  Corps,  Ordnance  Department,  and  Chemical  War- 
tare  Service,  all  chaplains  and  professors,  and  the  military  storekeeper 
shall  be  permanently  commissioned  in  their  respective  branches.  All  officers 
of  the  General  Staff  Corps,  Inspector  General's  Department,  Bureau  of  In- 
sular Affairs,  and  Militia  Bureau  shall  be  obtained  by  detail  from  officers 
of  corresponding  grades  in  other  branches.  Other  officers  may  be  either  detailed, 
or  with  their  own  consent  be  permanently  commissioned,  in  the  branches  to 
which  they  are  assigned  for  duty. 

Sec.  13a.  Ais  Service. — ^There  is  hereby  created  an  Air  Service.  The  Air 
Service  shall  consist  of  one  Chief  of  the  Air  Service  with  the  rank  of  major 
general,  one  assistant  with  the  rank  of  brigadier  general,  one  thousand  Ave  hun- 
dred and  fourteen  officers  in  grades  from  colonel  to  second  lieutenant,  hiclusiTe, 
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and  sixteen  thousand  enlisted  men,  including  not  to  exceed  two  thousand  five 
hundred  flying  cadets,  such  part  of  whom  as  the  Pn^sident  may  direct  being 
formed  into  tactical  units,  organized  as  he  may  prescribe:  Provided,  That  not 
to  exceed  10  per  centum  of  the  officers  in  each  grade  below  that  of  brigadier 
general  who  fail  to  qualify  as  aircraft  pilots  or  as  observers  within  one  year 
after  the  date  of  detail  or  assignment  shall  be  permitted  to  remain  detailed 
or  assigned  to  the  Air  Service.  Flying  units  shall  in  all  cases  be  commanded 
by  flying  officers.  Officers  and  enlisted  men  of  the  Army  shall  receive  an  in- 
crease of  50  per  centum  of  their  pay  while  on  duty  requiring  them  to  partici- 
pate regularly  and  frequently  in  aerial  flights;  and  hereafter  no  person  shall 
receive  additional  pay  for  aviation  duty  except  as  prescribed  in  this  section: 
Provided,  That  nothing  in  this  act  shall  be  construed  as  amending  existing 
provisions  of  law  relating  to  flying  cadets. 

The  question  arises  whether  all  "officers  *  •  *  of  the  Army 
shall  receive  an  increase  of  50  per  cent  of  their  pay  while  on  duty 
requiring  them  to  participate  regularly  and  frequently  in  aerial 
flights,"  or  whether  this  provision  is  applicable  only  to  officers  of  the 
Army  commissioned  in  the  Air  Service  or  serving  therein  by  detail ; 
and  this  question  will  be  considered  before  attempting  to  answer  the 
specific  question  you  have  presented  as  to  the  availability  of  an  ap- 
propriation to  pay  such  an  increase  to  an  officer  other  than  an  officer 
of  the  Air  Service. 

The  act  of  March  2,  1913,  37  Stat,  705,  provided  for  the  payment 
of  increased  pay  at  the  rate  therein  fixed  "  for  such  officers  as  are 
now  or  may  be  hereafter  detailed  by  the  Secretary  of  War  on  avia- 
tion duty,"  with  a  proviso  that  such  increase  "  shall  be  given  to  such 
officers  only  as  are  actually  flyers  of  heavier  than  air  craft,  and  while 
so  detailed."  This  provision  was  superseded  by  the  act  of  July  13, 
1914,  38  Stat.,  514,  "  to  increase  the  efficiency  of  the  Aviation  Service 
of  the  Army."  This  act  provided  for  the  detail  to  Aviation  Service 
of  a  specified  number  of  officers,  created  the  ratings  of  junior  military 
aviator  and  military  aviator  with  advanced  rank  while  holding  those 
ratings ;  to  maintain  the  number  of  officers  fixed  authorized  the  detail 
from  the  line  of  the  Army  as  "  aviation  students  "  of  unmarried  lieu- 
tenants not  over  30  years  of  age;  and  authorized  a  25  per  cent  in- 
crease of  pay  of  "aviation  students"  and  percentage  increases  for 
junior  military  aviators  and  military  aviators  "  while  on  duty  that 
requires  him  to  participate  regularly  and  frequently  in  aerial  flights." 
These  provisions  were  superseded  by  the  provisions  of  section  13  of 
the  act  of  June  3, 1916, 39  Stat.,  174,  which  fixed  the  number  of  officers 
in  the  Aviation  Section,  Signal  Corps,  provided  for  the  rating  of 
aviation  officers,  when  qualified  therefor,  as  junior  military  aviators 
and  military  aviators  with  increased  rank,  and  authorized  a  25  per 
cent  increase  in  pay  to  "each  aviation  officer"  and  percentage  in- 
creases to  junior  military  aviators  and  military  aviators  "while  on 
duty  that  requires  him  to  participate  regularly  and  frequently  m 
aerial  flights." 

It  is  thus  seen  that  in  the  permanent  law  for  the  Aviation  Service 
of  the  Signal  Corps  to  and  including  the  act  of  June  3,  1916,  pro- 
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vision  was  made  for  increased  pay  while  on  duty  requiring  the  officer 
to  participate  regularly  and  frequently  in  aerial  flights  only  in  tho 
case  of  officers  assigned  to  or  serving  by  detail  in  the  Aviation  Secti<HL 
of  the  Signal  Corps. 

The  act  of  July  24, 1917, 40  Stat,  243,  "  to  authorize  the  President 
to  increase  temporarily  the  Signal  Corps  of  the  Army  and  to  pur- 
diase,  manufacture,  maintain,  repair,  and  operate  airships,  and  to* 
make  appropriations  therefor,"  contains  the  following  provision, 
page  245 : 

Any  officer  attached  to  the  Aviation  Section  of  the  Signal  Corps 
for  any  military  duty  requiring  him  to  make  regular  and  frequent 
flights  shall  receive  an  increase  of  twenty-five  per  centum  of  the  pay 
of  iiis  grade  and  length  of  service  under  his  commission. 

This  is  the  only  provision  of  law  found  for  the  payment  of  in- 
creased pay  to  officers  other  than  Aviation  or  Air  Service  officers;  it 
is  found  in  a  statute  enacted  for  a  temporary  purpose  as  indicated 
by  its  title,  and  while  apparently  permanent  legislation,  its  primary 
purpose  was  to  provide  for  the  imusual  and  uncertain  situations^ 
arising  by  reason  of  the  war  in  which  the  Nation  was  then  engaged. 

The  present  law,  act  of  June  4, 1920,  designates  the  Air  Service  as- 
a  part  of  the  combatant  arms  or  the  line  of  the  Army ;  fixes  the  num- 
ber of  officers  therein ;  provides  that  officers  of  the  Army  may  serve 
therein  by  detail  or  with  their  own  consent  may  be  permanently 
commissioned  in  the  Air  Service ;  and  provides  for  an  increase  of  50* 
per  cent  in  the  pay  of  "officers  *  *  *  of  the  Army  ♦  ♦  ♦ 
while  on  duty  requiring  them  to  participate  regularly  and  frequently 
in  aerial  flights,"  and  the  Army  appropriation  act  provides  funds 
"  for  aviation  increase  "  only  "  to  officers  of  the  Air  Service." 

There  is  for  consideration,  therefore,  whether  the  provision  found 
in  section  13-a  of  the  act  of  June  4,  1920,  for  increased  pay  for 
participation  in  regular  and  frequent  aerial  flights  includes  staff 
officers  who  are  required  in  the  performance. of  their  regular  and 
appropriate  duties  to  make  flights. 

The  purpose  and  design  of  the  statute  providing  increased  pay  was 
to  induce  officers  and  men  to  undertake  service  in  the  Air  Service 
that  that  service  may  become-an  efficient  and  effective  arm  of  the  com- 
batant Army.  Bead  in  the  light  of  prior  legislation  on  the  subject, 
it  is  evident  that  the  present  law  does  not  contemplate  that  a  staff 
officer  who  is  occasionally  required  to  participate  in  flights  in  the 
performance  of  his  regular  and  appropriate  staff  duties  shall  be  paid 
the  increase  provided  as  an  inducement  to  secure  men  for  the  perma- 
nent, regular,  combatant  Air  Service.  The  dangers  and  risks  oc- 
curring in  the  performance  of  the  duties  of  the  Staff  Corps  and  de- 
partments are  incident  to  officers  in  those  corps  and  departments,  and 
when  the  proper  performance  of  those  duties  involves  participation  in 
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flights  the  officers  concerned  are  not  entitled  to  increased  pay  therefor. 
27  Comp.  Dec,  1078 ;  and  see  also  26  Comp.  Dec,  81, 226,  and  776. 
You  are  not  authorized  to  pay  the  voucher. 


REFUND  OF  CONSULAR  FEES. 

Under  section  905  of  the  act  of  June  10,  1021,  42  Stat,  24,  accounting  for  con* 
sular  fees  on  and  after  July  1,  1921,  is  required  to  be  to  the  General  Ac- 
counting Office. 

fiefnndment  of  consular  fees  for  invoices  covering  shipments  of  merchandise 
to  the  United  States  from  foreign  countries  is  authorized  only  when  the 
invoices  are  Imperfect  or  erroneously  issued  as  a  result  of  the  fault  or 
negligence  of  the  consular  officer. 

Decision  by  Comptroller  General  McCarl*  November  18,  1921. 

The  Chief,  State  and  Other  Departments  Division,  submitted  Oc- 
tober 24, 1921,  the  following: 

The  question  of  refunding  to  shippers  the  cost  of  consular  invoices  covering 
ahipments  of  merchandise  to  the  United  States  from  foreign  ports,  when  said 
invoices  are  imperfect  or  have  not  been  used  for  some  reason,  is  one  that 
assumes  some  importance  in  this  division.  The  subject  of  "  invoices  on  impor- 
tations" is  covered  by  paragraphs  654-099  of  Consular  Regulations  of  1890, 
and  "  replace  invoices  "  are  treated  of  in  the  second  part  of  paragraph  691  of 
said  regulations.  Paragraph  601  deals  with  "certification  after  shipment** 
and  ** replace  invoices"  and  under  neither  head  is  the  subject  of  refund  ad- 
verted to ;  it  is  more  either  for  the  modification  of  an  invoice  already  in  use 
or  for  the  issuance  of  an  invoice  covering  a  shipment  already  on  the  sea 
without  an  invoice,  e.  g.,  a  shipment  of  perishable  merchandise  requiring  quick 
handling. 

The  practice  of  refunding  fees  paid  for  invoices  probably  originated  In  the 
idea  that  it  wa9  but  simple  Justice  to  refund  such  fees  to  shippers  who  were 
compelled  to  purchase  duplicate  invoices  on  account  of  mistakes  made  by  the 
consuls  issuing  them,  and  then  little  by  little  the  practice  was  extended  to 
take  in  cases  in  which  the  error  was  on  the  side  of  the  shipper ;  at  first  it  was 
designed  to  include  only  such  cases  as  involved  circumstances  of  peculiar  hard- 
ship; and  then  it  began  to  embrace  the  refunding  of  almost  every  invoice  issued 
that  did  not  cover  the  shipment,  whether  the  Imperfection  was  due  to  the 
issuing  consular  officer  or  not;  and  even  invoices  that  were  not  used  because 
the  shipper  decided  to  delay  shipment  or  to  change  consignees  or  the  like; 
and  there  are  traditions  that,  at  times,  there  were  nrf^uments  in  favor  of 
broadening  the  scope  of  the  practice  submitted  by  high  State  Department 
officials,  influential  diplomatic  and  consular  ofTlcers,  and  others,  to  the  effect 
that  the  refunds  were  only  a  small  percentage  of  the  invoices  issued  and  that 
liberal  dealing  witli  importers  living  in  foreign  countries — and  even  our  own 
American  importers — tended  to  the  cultivation  of  amiable  and  generous  senti- 
ments mutually  between  American  and  foreign  citizens  and  to  encourage  com- 
merce. This  is  perhaps  as  reasonable  an  explanation  of  the  rise  of  this  practice 
as  can  be  made. 

Under  the  system  preceding  the  inauguration  of  the  General  Accounting  Office 
the  Auditor  of  the  Treasury  for  the  State  and  Other  Departments  sent  out 
directions  to  the  consular  officer,  who  had  issued  an  invoice  the  cost  of  which 
was  to  be  refunded,  authorizing  him  to  refund  the  cost  out  of  any  fees  in  his 
possession;  and  this  was  done  under  the  provisions  of  sec.  1747,  R.  S.,  which 
provides  that  consular  fees  "  shall  be  accounted  for  to  the  Secretary  of  the 
Treasury  and  held  subject  to  his  draft  or  other  directions.'*  The  Auditor  of 
the  Treasury  for  the  State  and  Other  Departments  acted  for  the  Secretary  of 
the  Treasury  in  giving  these  idirections  to  the  consular  officers.  Part  of  the 
provisions  of  sec.  1747,  R.  S. — that  these  fees  **  shall  be  accounted  for  to  the 
ftecretary  of  the  Treasury" — have  been  diverted  from  the  Treasury  Depart- 
ment and  placed  under  the  Jurisdiction  of  the  General  Accounting  Office  by 
wc.  305  of  "  Public,  No.  13— 67th  Congress**  (General  Accounting  Office),  title  3, 
IMLge  6;  and  I  am  inclined  to  think  that  the  remaining  part  of  sec.  1747,  E.  S.,  is 
practically  under  the  direction  of  the  Comptroller  GeneraL 
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If  the  Compttoller  General  concludes  that  such  is  the  case,  there  is  submitted 
for  his  consideration  the  question  of  whether  it  Is  expedient  to  continue  the 
practice  of  directing  the  refunding  of  the  cost  of  consular  invoices  that  are  de- 
fective for  other  reasons  than  the  negligence  or  fault  of  the  consular  officers 
issuing  them. 

There  is  also  a  question  whether  sec  10  of  act  of  April  5,  1906,  34  Stat,  102» 
in  respect  to  consular  documentary  fee  stamps,  may  not  have  some  bearing  upon 
this  question. 

Section  1747,  Revised  Statutes,  amended  by  sections  2  and  3  of  the 
act  of  April  5,  1906,  34  Stat.,  99-100,  by  the  elimination  of  com- 
mercial and  vice  commercial  agents,  provides : 

All  fees  collected  by  the  consuls  general,  consuls,  and  by  vice  consuls  ap- 
pointed to  perform  their  duties,  or  by  any  other  persons  in  their  behalf,  shall 
be  accounted  for  to  the  Secretary  of  the  Treasury,  and  held  subject  to  his  drafts 
or  other  directions. 

Section  10  of  the  act  of  April  6, 1906,  34  Stat.,  102,  provides : 

Sec.  10.  That  every  consular  officer  shall  be  provided  and  kept  supplied  with 
adhesive  official  stamps,  on  which  shall  be  printed  the  equivalent  money  value 
of  denominations  and  to  amounts  to  be  determined  by  the  Department  of  State, 
and  shall  account  quarterly  to  the  Department  of  State  for  the  use  of  such 
stamps  and  for  such  of  them  as  shall  remain  in  his  hands. 

Whenever  a  consular  officer  is  required  or  finds  it  necessary  to  perform  any 
consular  or  notarial  act  he  shall  prepare  and  deliver  to  the  party  or  parties  at 
whose  instance  such  act  is  performed  a  suitable  and  appopriate  document  as 
prescribed  in  the  consular  regulations  and  affix  thereto  and  duly  cancel  an  adhe- 
sive stamp  or  stamps  of  the  denomination  or  denominations  equivalent  to  the  fee 
prescribed  for  such  consular  or  notarial  act,  and  no  such  act  shall  be  legally 
valid  within  the  jurisdiction  of  the  Government  of  the  United  States  unless  such 
stamp  or  stamps  is  or  are  affixed  and  canceled. 

Section  305  of  the  act  approved  June  10, 1921, 42  Stat.,  24,  provides : 

Sec.  305.  Section  236  of  the  Revised  Statutes  is  amended  to  read  as  follows : 

••  Sec.  236.  All  claims  and  demands  whatever  by  the   Government  of  the 

United  States  or  against  it,  and  all  accounts  whatever  in  which  the  Government 

of  the  United  States  is  concerned,  either  as  debtor  or  creditor,  shall  be  settled 

and  adjusted  in  the  General  Accounting  Office.'* 

That,  by  virtue  of  the  provisions  of  section  305  of  the  act  approved 
June  10,  1921,  the  accounting  for  fees  on  and  after  July  1,  1921,  is 
required  to  be  to  the  General  Accounting  Office  instead  of  to  the  Sec- 
retary of  the  Treasury,  is  apparent.  It  may  also  be  said  that  what- 
ever may  have  been  the  authority  given  the  Secretary  of  the  Treasury 
by  section  1747,  Revised  Statutes,  it  mainly  concerned  the  disposition 
of  the  fees  for  Treasury  uses  and  not  to  authorize  refunds. 

That  part  of  section  1747,  Revised  Statutes,  providing  that  the  fees 
shall  be  held  subject  to  the  draft  or  other  directions  of  the  Secretary 
of  the  Treasury  may  to  this  extent  be  considered  as  unaffected  by 
section  305  of  the  act  of  June  10, 1921. 

I  find  no  warrant  in  law  for  the  practice  heretofore  followed  of 
authorizing  refundments  of  fees  except  under  circumstances  showing 
conclusively  that  the  consul  was  entirely  at  fault — for  instance — ^in 
defectively  executing  an  invoice,  thus  necessitating  the  issuance  of  a 
substitute  or  replace  invoice.  Section  691,  Consular  Regulations  of 
1896.  The  fee  charged  is  one  provided  by  law  for  a  service.  Sections 
518,  519,  and  533,  Consular  Regulations  of  1896.    If  the  consul  im- 
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perfectly  executes  an  invoice,  tlms  necessitating  the  issuance  of  an- 
other, there  in  reality  has  been  but  one  service  for  which  the  importer 
should  be  charged  the  customary  legal  fee.  If  a  service  has  been  per- 
formed in  the  execution  of  an  otherwise  proper  invoice,  subsequent 
developments  which  render  its  use  unnecessary  do  not  operate  to  enti- 
tle the  importer  to  a  refund  of  the  fee  exacted. 

It  follows,  therefore,  that  if  the  consul,  through  no  fault  of  the  im- 
porter, has  executed  an  imperfect  invoice  for  which  he  has  charged 
the  customary  legal  fee,  he  may  thereafter  execute  in  its  stead  « 
replace  invoice  without  exaction  of  a  further  fee.  The  imperfectly 
executed  invoice,  together  with  the  facts  constituting  the  justification 
for  the  issuance  of  the  replace  invoice,  should  accompany  the  quarterly 
account  (sec.  567,  Consular  Regulations  of  1896)  for  examination  and 
action  in  connection  with  the  settlement  thereof.  Section  623,  Con- 
sular Regulations  of  1896;  14  Comp.  Dec,  585.  If  a  situation  arises 
under  which  there  is  a  doubt  as  to  whether  the  replace  invoice  should 
be  issued  and  executed  without  fee,  the  fee  should  be  charged  and  the 
matter  submitted  to  this  office  for  directions  as  to  refundment. 

The  question  of  documentary  fee  stamps,  section  10  of  act  of  April 
5, 1906,  appears  to  have  no  direct  bearing  upon  the  matters  here  con- 
sidered, but  in  so  far  as  accounting  for  the  stamps  issued  may  be  con- 
sidered, such  as  may  be  used  for  replace  invoices  should  be  accounted 
for  through  the  credit  for  those  upon  the  spoiled  or  defective  invoice. 

The  procedure  as  modified  should  be  followed  accordingly. 


FEDERAL  CONTROL  OF  TELEPHONES— PAYMENT  OF  AWARDS. 

Making  and  acceptance  of  an  award  on  or  prior  to  June  30, 1921,  of  compensation 
due  a  telephone  company  from  the  Unlte:l  States  covering  period  of  Federal 
control,  under  authority  of  the  act  of  July  16,  1018,  40  Stat,  904,  sufficiently 
obligated  the  appropriation  provided  for  payment  of  such  award  by  act  of 
June  5, 1920,  41  Stat,  1021,  available  until  June  30,  1921,  to  authorize  pay- 
ment of  the  award  after  that  date. 

Where  litigation  is  pending  involving  the  right  of  claimants  to  an  award  of 
compensation  due  a  telephone  company  from  the  United  States  covering 
period  of  Federal  control,  settlement  should  be  certified  in  favor  of  the 
clerk  of  the  court  having  jurisdiction,  for  payment  into  registry  of  that 
court,  to  be  distributed  in  accordance  with  court  decree. 

Decision  by  Comptroller  (yeneral  McCarl,  November  18,  1921. 

The  Chief,  Post  Office  Department  Division,  submitted  November 
12, 1921,  the  f  oDowing : 

The  papers  attached  relate  to  an  award  of  $613.20,  made  by  the  Postmaster 
Geaeral,  acting  for  the  President,  to  the  Brevard  Telephone  Company,  a 
privately  owned  line,  Ip  the  State  of  North  Carolina. 

The  award  is  based  upon  the  Act  of  Congress  approved  July  16,  1918,  40 
Stats..  904,  which  gave  to  the  President  the  right  of  determination  by  award  of 
the  compensation  due  telephone  companies  taken  over  by  the  United  States  for 
operation  between  July  31.  1918.  and  July  31, 1919. 

The  deficiency  act  of  June  5,  1920.  appropriated  $14,000,000.00  "to  remain 
available  until  June  30,  1921,**  for  the  payment  of  the  services  rendered  as 
Doted  above. 

1.  U  the  above  apptxiprlatlon  now  available  for  the  payment  of  the  award? 
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2.  If  the  appropriation  is  not  available,  should  this  be  included  among  dainw 
certified  to  Congress  for  appropriation? 

The  papers  in  the  case  have  included  therein  a  certified  copy  of  exhonoratur 
issuing  out  of  the  District  Court  of  the  Unitei  States  for  the  Western  District 
of  North  Carolina,  dated  June  22,  1921,  directing  that  the  amount  of  the  award 
be  paid  into  the  registry  of  that  court. 

1.  If  this  award  can  now  be  paid  from  the  above  appropriation  on  a  warrant 
issuing  from  this  office,  shall  the  payee  of  said  warrant  be  in  the  name  of  the 
clerk  of  the  District  Court  of  the  United  States  for  the  Western  District  of 
North  Carolina,  Asheville  Division,  or  in  the  name  of  the  Brevard  Telephone 
Company,  a  privately  owned  business. 

If  it  is  necessary  to  certif^^  this  award  to  Congress,  shall  it  be  in  the  name 
of  the  District  Court  as  above  stated,  or  in  the  name  of  the  Brevard  Telephone 
Company? 

The  act  of  July  16,  1918,  40  Stat.,  904,  provided,  in  the  discre- 
tion of  the  President,  during  the  continuation  of  the  then  existing 
war,  for  the  supervising,  taking  possession,  and  assuming  control 
of  any  telephone  system,  etc.,  providing  that  just  compensation 
should  be  made  for  such  supervision,  possession,  control,  or  operation. 

The  act  of  July  11,  1919,  41  Stat.,  157,  repealed  that  part  of  the 
act  of  July  16,  1918,  relating  to  supervision,  possession,  control,  or 
operation  of  such  telephone  systems,  etc.,  effective  at  midnight  on 
July  31, 1919. 

The  act  of  June  5, 1920,  41  Stat.,  1021,  provided  an  appropriation 
for.  the  payment  of  awards  of  the  just  compensation  referred  to  in 
the  acts  of  July  16,  1918,  and  July  11,  1919,  such  appropriation,  by 
its  terms,  to  remain  available  until  June  30, 1921. 

The  Postmaster  General  on  a  date  not  shown  but  apparently  on  or 
before  May  31, 1921,  made  an  award  to  the  Brevard  Telephone  Com- 
pany, Brevard,  N.  C,  as  evidenced  by  his  certificate  of  June  25, 
1921,  in  the  following  terms: 


Namn  and  address  of  creditor. 

Axnoant 

due  as  of 

Aug.  1, 

1919. 

Interest  at 

5  per  cent 

to  Jan.  1, 

1921. 

Total 

amount 

due  Jan.  1, 

1981. 

Brevard  Teleohone  Co..  Brevard.  N.  C* •••••.•• 

$572.  57 

* 

$40.63 

« 

$613.  20 

♦                 *                 #                 « 

• 

*■  There  beln^  two  claimants  for  the  compensation  doe  the  Breyard  Telepihone  Company, 
a  Mil  of  interpleader  was  filed  in  the  District  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina.  Copy  of  exhonoratur  siened  by  the  United  States  district 
judge  is  attached  hereto.  The  total  amount  due,  $5T^.57  principal  and  $40.63  interest, 
should  be  paid  to  the  clerk  of  the  United  States  District  Court  at  Asheville,  North 
Carolina. 

Acting  under  the  direction  of  the  President,  I  hereby  certify  that  the  above 
amounts  are  correct  and  are  due  to  the  companies  named  In  cotmpllance  with 
the  Joint  resolution  of  the  Congress  of  July  16, 1918,  and  the  act  of  July  11, 1919. 

The  petition  or  bill  of  interpleader,  filed  May  31, 1921,  by  a  United 
States  attorney,  prosecuting  on  behalf  of  the  Government,  recited 
that  an  av^ard  had  been  made  to  the  Brevard  Telephone  Co.;  that 
no  exception  to  the  award  had  been  taken,  but  that  the  amount  was 
claimed  by  two  named  defendants;  that  the  Government  was  ready 
and  desirous  of  paying  the  said  amount  in  final  discharge  of  all  its 
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obligations  in  the  premises;  and  its  prayer  for  relief  was  in  the 
following  terms: 

*  *  *  Wherefore,  tbe  United  States  Qovemmeat  prays  tliat  subpoena 
iflsue  for  all  defendants  in  tbe  canse  returnable  on  the  15th  day  of  June,  1921, 
in  the  Asheville  division  of  this  court,  and  that  the  United  States  be  per- 
mitted to  pay  into  the  court  the  amount  of  said  compensation  in  full  dis> 
charge  of  all  its  liability  in  connection  with  the  premises,  and  that  the  defend- 
ants proceed  in  the  premises  as  their  interests  may  appear  to  them.    •    *    • 

In  conformity  therewith  process  issued  against  the  defendants, 

answers  to  the  bill  were  filed,  and  the  following  order  of  the  court 

was  issued  on  June  22, 1921 : 

*  *  *  It  appearing  to  the  court  by  the  answers  of  the  defendants  filed 
in  this  cause  that  the  Brevard  Telephone  Ompany  is  not  a  corporation  and  all 
its  rights,  franchises,  and  properties  are  owned  by  the  defendants,  to  wit,  Mrs. 
M.  B.  Witmer  and  J.  B.  Pickleslmer;  and  it  further  appearing  to  the  court 
by  said  answers  that  the  defendants,  to  wit,  Mrs.  M.  B.  Witmer  and  J.  B. 
Picklesimer,  consent  that  the  United  States  be  exonerated  from  all  liability  in 
the  premises  on  the  payment  into  the  registry  of  the  court  of  the  sum  of 
1572.57  and  of  the  sum  of  $40.68  interest,  making  a  total  of  $013.20,  it  is 
therefore  adjudged  that  on  the  payment  into  the  registry  of  the  court  of  the 
said  sum  of  $613.20  the  United  States  be  and  is  exonerated  and  acquit  of  its 
liabilities  in  the  premises.    *    •    * 

The  appropriation,  41  Stat.,  1021,  was  obligated  by  the  making 
and  acceptance  of  the  award  prior  to  July  1,  1921,  and  is  available 
for  the  payment  thereof.    1  Comp.  Dec,  170. 

Settlement  should  be  certified  in  favor  of  the  clerk  of  the  District 
Court  of  the  United  States  for  the  Western  District  of  North  Caro- 
lina, Asheville  Division,  for  payment  into  the  registry  of  said  court, 
pursuant  to  its  decree  of  June  22,  1921,  for  distribution  to  the  own- 
ers of  the  Brevard  Telephone  Co.  in  accordance  with  their  adjudged 
interests  therein. 

Acknowledgment  of  the  receipt  of  the  warrant  and  evidence  that 
the  money  has  been  lawfully  paid  into  the  registry  of  the  court 
should  be  required  of  the  clerk  of  the  court,  and  the  legal  officers  of 
the  Government  should  be  requested  to  furnish  for  the  record  evi- 
dence of  the  payments  to  the  several  defendants  in  satisfaction  of 
the  final  decree  of  the  court.    26  Comp.  Dec,  912. 


FEES  FOR  SERVICE  OF  WARRANT  OF  ARREST. 

Payment  of  fees  are  not  authorized  to  an  officer  for  service  of  a  second  and 
third  warrant  of  arrest  upon  a  person  already  in  custody  under  a  warrant 
served  by  the  same  officer. 

Comptroller  General  McCarl  to  George  D.  Beaumont,  United  States  marshal 
November  18»  1921. 

I  have  your  letter  of  October  19,  1921,  requesting  a  decision 
whether  a  special  officer  is  entitled  to  fees  for  serving  a  second  and 
third  warrant  upon  a  person  already  arrested  and  in  custody  under 
a  warrant  served  by  said  special  officer. 

In  submitting  a  request  for  decision  the  disbursing  officer  should 
vubmit  the  voucher  and  it  should  be  certified  by  the  claimant  and 
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certified  and  approved  for  payment  by  competent  authority.  S3 
Comp.  Dec,  398. 

The  facts  as  you  state  them  show  that  a  United  States  commis- 
sioner issued  a  warrant  on  a  complaint  charging  the  defendant  with 
assault  and  battery,  and  in  the  absence  of  a  deputy  marshal  ap- 
pointed a  special  officer  to  make  the  arrest,  and  that  the  arrest  was 
made  and  the  defendant  committed  to  jail  in  default  of  bond.  It  is 
further  shown  that  during  the  day  another  warrant  was  issued 
charging  the  defendant  with  robbery,  and  that  the  same  special 
officer  rearrested  the  defendant,  while  confined  in  jail,  on  this  charge 
and  charged  his  fee  for  this  arrest;  and  again  on  the  same  day  an- 
other warrant  was  issued  for  the  same  defendant  while  in  jail  and 
served  by  the  same  special  officer,  for  which  he  charged  the  regular 
fee  for  such  service. 

It  has  been  held  by  the  Comptroller  of  the  Treasury  that  the  serv- 
ice of  a  commissioner's  warrant  in  a  criminal  case  consists  of  more 
than  a  mere  arrest,  as  the  marshal  must  keep  the  defendant  in  cus- 
tody imtil  he  is  carried  before  an  examining  magistrate  for  a  pre- 
liminary hearing  upon  the  charges  in  the  warrant. 

The  object  for  which  a  warrant  of  arrest  is  issued  is  to  take  into 
custody  the  defendant  and  bring  him  before  an  examining  magis- 
trate for  a  preliminary  hearing  upon  the  charges  in  the  warrant. 
The  service  of  the  first  warrant  in  this  case  was  all  that  was  neces- 
sary. The  second  and  third  arrests,  it  appears,  were  not  such  a  serv- 
ice of  process  as  would  entitle  the  special  officer  to  any  fees,  as  the 
fee  for  serving  a  warrant  is  not  chargeable  until  the  service  is  com- 
pleted. Therefore,  it  would  seem  that  the  special  officer  is  entitled 
to  the  fees  earned  in  the  service  of  the  first  warrant  only. 

The  second  and  third  arrests  being  unnecessary,  there  could  be  no 
fee  earned  for  attendance  therewith,  and  you  are  not  authorized  to 
pay  any  expense  in  connection  with  the  service  of  the  second  and 
third  warrants. 


APPREHENSION  OF  STRAGGLERS  OR  DESERTERS— COST  OP 
^  TELEGRAMS. 

The  cost  of  telegrams  of  inquiry  as  to  suspected  stragglers  or  deserters  sent  to 
the  Navy  Department  by  persons  not  in  the  naval  service  is  payable  from 
the  appropriation  for  the  expenses  of  apprehension  of  the  stragglers  or 
deserters,  but  such  cost  is  not  payable  when  it  develops  that  such  suspects 
do  not  fall  within  that  classification. 

Comptroller  General  MeCarl  to  the  Secretary  of  the  Navy,  November  19, 1921. 
By  your  direction,  I  have  the  letter  of  the  Judge  Advocate  Gen- 
eral of  the  Navy,  dated  November  5,  1921,  requesting  decision  of  a 
question  presented  by  the  Major  General  Commandant,  United  States 
Marine  Corps,  wheUier  the  Marine  Corps  is  authorized  to  pay  a 
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ward  for  a  straggler  or  deserter  and,  in  addition,  assume  the  expense 

for  telegraphing  in  connection  with  the  apprehension  and  delivery. 

The  Major  General  Commandant  quotes  the  following  paragraph 

from  Manual  of  Accountability,  United  States  Marine  Corps,  1918  : 

904  (/).  Non prepaid  telegranis,  cablegrams,  or  radiograms  sent  by  persons 
not  in  the  naval  or  military  service  to  officers  in  the  naval  or  military  service, 
inquiring  whether  or  not  the  men  named  therein  are  wanted  as  stragglers  or 
deserters,  should  be  paid  for  by  the  sender  at  commercial  rates,  and  such 
services  will  not  be  paid  from  Government  funds,  19  Comp.  Dec.  494 — 

and  invites  attention  to  the  fact  that  these  instructions  are  in  conflict 
with  the  provisions  of  Article  1697,  Navy  Regulations,  1920,  which 
authorizes  the  payment  of  a  reward  for  apprehension  and  delivery, 
and  which  provides,  in  part : 

This  reward  paid  *  *  ^  shall  be  in  foU  satisfaction  of  all  expenses  for 
arresting  and  keeping  and  delivering  such  deserter  or  straggler  other  than  the 
expense  of  telegraphing. 

There  is  no  law  specifically  authorizing  a  reward  for  the  apprehen- 
sion and  delivery 'of  stragglers  and  deserters.  There  has  been  for 
years  an  appropriation  for  expenses  of  such  apprehension.  In  the 
absence  of  law,  the  regulations  approved  by  the  President  have  the 
effect  of  law  and  interdepartmental  regulations  must  be  in  accordance 
therewith. 

T  conclude  that  the  cost  of  a  telegram  sent  to  the  Navy  Department 
by  a  person  not  in  the  naval  or  military  service  making  an  inquiry 
relative  to  a  suspected  straggler  or  deserter  may  be  classed  as  an  ex- 
pense of  apprehension,  and  that  the  President  may  by  regulation 
authorize  the  payment  thereof  from  appropriations  made  for  ex- 
penses of  apprehension. 

You  are  accordingly  advised  that  as  the  Navy  Kegulations  in 
effect  construe  such  telegrams  of  inquiry  as  official  Navy  business, 
the  cost  thereof  at  Government  rates  may  properly  be  assumed  and 
paid  from  the  Navy  appropriations,  viz :  "  Transportation,  Bureau 
of  Navigation,"  in  the  case  involving  an  enlisted  man  of  the  Navy, 
and  "  Maintenance,  Quartermaster's  Department,"  subhead  "  Con- 
tingent "  in  the  case  involving  an  enlisted  man  of  the  Marine  Corps. 

It  is  not  to  be  understood,  however,  that  payments  may  be  made 
for  cost  of  telegrams  of  inquiry  relative  to  men  suspected  of  being 
stragglers  and  deserters  when  it  develops  that  the  suspect  does  not 
fall  within  that  classification. 


PAY  OF  WARRANT  OFFICERS  OF  COAST  GUARD  IN  ALASKA. 

Warrant  officers  of  the  Coast  Guard  on  duty  in  Alaska  are  entitled  to  pay  at 
sea  duty  rate. 

Comptroller  General  McCarl  to  Lieut.  S.  S.  Yeandle,  United  States  Coast 
Guard,  November  19,  1921. 

•    I  have  your  letter  of  November  5, 1921,  requesting  decision  whether 

you  are  authorized  to  pay  attached  voucher  in  favor  of  Boatswain 
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Thomas  A.  Koss,  United  States  Coast  Guard,  for  $29.85  difference 
between  shore  pay  and  sea  pay  for  the  period  May  18  to  June  30^ 
1920. 

You  state  that  Boatswain  Ross  has  had  over  12  years'  service  and 
has  been  paid  at  shore  duty  rate  for  the  period  in  question,  also  that 
he  was  assigned  to  duty  in  charge  of  station  No.  305  at  Nome,  Alaska, 
on  April  22,  1907,  and  has  been  in  charge  of  that  station  since  that 
date. 

By  reason  of  the  act  of  May  18,  1920,  41  Stat.,  603,  Boatswain 
Boss  is  entitled  to  the  same  pay  that  a  warrant  officer  of  the  Navy  of 
like  length  of  service  is  entitled  to  for  shore  duty  in  Alaska. 

The  act  of  March  3, 1901,  31  Stat.,  1108,  provides: 

*  *  *  That  officers  of  the  Navy  and  officers  and  enlisted  men  of  the 
Marine  Corps  who  have  been  detailed  or  may  hereafter  be  detailed  for  shore 
duty  in  Alaska,  the  PhiUppine  Islands,  Guam,  or  elsewhere  beyond  the  conti- 
nental limits  of  the  United  States  shall  be  considered  as  having  been  detailed 
for  '*  shore  duty  beyond  seas/*  and  shall  receive  pay  accordingly,  with  such  addi- 
tional pay  as  may  be  provided  by  law  for  service  in  island  possessions  of  the 
United  States. 

The  act  of  July  11,  1919,  41  Stat,  140,  provides  that: 

Warrant  officers  of  the  Navy  on  shore  duty  beyond  the  continental  limits  of 
the  United  States  shall  while  so  serving  and  from  the  time  of  departure  from 
and  until  the  time  of  return  to  said  limits  under  orders  to  or  from  such  foreign- 
shore  duty  receive  the  same  pay  as  is  now  or  may  be  authorized  by  law  for 
warrant  officers  on  sea  duty:    ♦    •    ♦. 

The  act  of  March  3, 1901,  makes  shore  duty  in  Alaska  ^^  shore  duty 
beyond  seas  "  or  *"'  foreign  shore  duty  "  so  far  as  it  affects  the  pay  of 
officers  of  the  Navy,  and  the  act  of  July  11,  1919,  entitles  warrant 
officers  of  the  Navy  on  foreign  shore  duty  to  sea-duty  pay.  There- 
fore, warrant  officers  of  the  Navy  serving  on  shore  duty  in  Alaska  are 
entitled  to  sea-duty  pay.  Warrant  officers  of  the  Coast  Guard  being 
entitled  to  the  same  pay  as  warrant  officers  of  the  Navy,  Boatswain 
Koss  is  entitled  to  sea-duty  pay  for  shore  duty  in  Alaska. 

Accordingly,  you  are  advised  that,  if  otherwise  correct,  you  are 
authorized  to  pay  the  voucher  in  question* 


NAVAL  RESERVE  FORCE— LONGEVITY  PAY. 

In  determining  length  of  serrice  for  active-duty  pay  in  the  Naval  Reserve  Force 
only  sucli  active  service  in  the  Naval  Militia  of  a  State  or  National  Naval 
Volunteers  may  be  counted  as  was  rendered  prior  to  July  1,  1918. 

ComptroUer  General  McCarl  to  Lieut.  Commander  Robert  W.  Clark,  United 
States  Navy,  November  19,  1921. 

I  have  your  letter  of  October  28, 1921,  and  attached  copy  of  letter 

of  September  26, 1921,  requesting  decision,  as  follows: 

Subject:  Status  of  Cleveland  Cady  Kimball,  Commander,  (M.  O.)  IT.  S.  N.  R.  F. 

1.  A  decision  is  requested  in  the  case  of  the  following-named  officer : 

"From  certificate  of  service  furnished  this  office  by  the  Adjutant  Qeneral, 

State  of  New  York,  Commander  Kimball  was  commissioned  Assistant  Surseon 

Witk  the  rank  of  Ueutenant  (J.  g.)  in  the  Naval  MiUtia  on  May  12,  1910  wltk 
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rank  from  April  21,  1910;  accepted  May  16,  1910;  surgeon  with  the  rank  of 
lieutenant  May  24,  1915;  accepted  May  26,  1915;  lieutenant  commander,  April 
8, 1916 ;  service  active  and  continuous  from  May  12,  1910  to  November  1,  1920/* 

2.  From  information  obtained  from  (Commander  Klmbairs  service  record,  he 
was  transferred  to  the  Naval  Reserve  Force,  class  2  on  July  1,  1918.  Com- 
mander Kimball  was  on  active  duty  for  training  during  the  period  September 
10  to  September  24, 1921  inclusive  and  submits  claim  for  service  after  ten  years. 
Information  is  requested  as  to  whether  or  not  Commander  Kimball  should 
receive  credit  for  longevity  during  the  period  he  was  in  an  inactive  duty  status 
prior  to  September  10,  1921  as  he  claims  that  he  is  still  in  the  Naval  Militia 
of  the  State  of  New  Tork  although  his  record  shows  that  he  was  transferred  to 
the  Naval  Reserve  Force,  class  2. 

3.  Information  Is  also  requested  as  to  whether  or  not  an  officer  can  be  In  both 
the  Naval  Reserve  Force  and  the  Naval  Militia  of  a  State  at  one  and  the  same 
time.  If  so,  does  service  in  the  Naval  Militia  while  on  inactive  duty  count 
in  computing  longevity  pay  even  though  said  officer  is  in  the  Naval  lieserve 
Force  and  drawing  retainer  pay? 

The  act  of  July  1, 1918, 40  Stat,  712,  provides  that: 

Members  of  the  Naval  Reserve  Force  when  employed  in  active  service,  ashore 
or  afloat,  under  the  Navy  Department  shall  receive  the  same  pay  and  allowances 
as  received  by  the  officers  and  enlisted  men  of  the  Regular  Navy  of  the  same 
rank,  grades,  or  ratings  and  of  the  same  length  of  service.  which  shall  include 
service  in  the  Navy,  Marine  Corps,  Naval  Reserve  Force.  Naval  Militia,  National 
Kaval  Volunteers,  or  Marine  Corps  Reserve. 

The  Comptroller  of  the  Treasury  in  25  Comp.  Dec.,  688.  held  that 
the  Naval  Militia  service  for  which  a  member  of  the  Naval  Reserve 
Force  is  entitled  to  credit  as  longevity  service  in  computing  his  active- 
duty  pay  under  the  act  of  July  1,  1918,  is  the  period  of  his  legal 
active  service  therein  as  distinguished  from  service  "in  reserve,"  to 
which  members  in  some  States  are  transferred  after  a  certain  period 
of  active  service.  In  the  same  decision  it  was  held  that  the  period 
of  inactive  service  as  a  member  of  the  Naval  Reserve  Force  can  not 
be  counted  for  the  purpose  of  computing  longevity  service. 

In  the  case  in  question  it  appears  that  all  of  Commander  KimbalPs 
service  in  the  Naval  Militia  from  date  of  acceptance  on  May  16,  1910, 
to  date  of  his  transfer  to  the  Naval  Reserve  Force  on  July  1,  1918, 
was  active  service  in  the  militia  for  which  the  act  of  July  1,  1918, 
entitles  him  to  credit  in  computing  his  length  of  service. 

The  same  act  of  July  1,  1918,  40  Stat.,  708,  provides: 

That  upon  the  approval  of  this  act  all  laws  heretofore  enacted  by  the  Congres* 
relating  to  the  Naval  Militia  and  the  National  Naval  Volunteers  be.  and  the  same 
hereby  are.  repealed;  and  the  President  is  authorized  to  transfer  as  a  class 
all  members  of  the  National  Naval  Volunteers  to  the  class  "  the  Naval  Reserve/' 
"  the  Naval  Reserve  Flying  Corps,"  or  "  the  Marine  Corps  Reserve "  of  the 
Naval  Reserve  Force  or  the  Marine  Corps  Reserve,  for  general  service,  in  the 
confirmed  rank,  grade,  or  rating  they  now  hold  In  the  National  Naval  Volun- 
teers, regardless  of  their  being  members  of  a  State  military  force,  and  without 
examination  and  the  necessity  of  executing  or  filing  a  new  oath  and  acceptance 
of  office;  that  until  such  transfer  is  effected  members  of  the  National  Naval 
Volunteers  shall  retain  their  present  status  and  be  entitled  to  receive  the  same 
pay,  allowances,  gratuities,  and  other  benefits  as  heretofore  provided  by  law, 
and  shall  continue  subject  to  the  laws  prescribed  for  the  government  of  the 
Navy;  that  all  members  of  the  Naval  Reserve  Force  shall  be  eligible  for  reen- 
rolhnent  In  the  rank,  grade,  or  rating  held  on  the  terminati<in  of  their  hist 
enrollment;  that  no  enrollments  or  promotions  shall  be  made  in  any  rank  or 
rmde  above  that  of  lieutenant  commander,  except  as  herein  otherwise  provided. 
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It  is  evident  that  this  act  by  repealing  all  acts  of  Congress  relating 
to  Naval  Militia,  terminated  all  relation  of  the  State  Naval  Militia 
with  the  United  States  naval  organization,  and  thereafter  member- 
ship in  the  Naval  Militia  of  a  State  can  confer  no  rights  to  members 
of  the  Naval  Reserve  Force.  Therefore  Commander  Kimball's 
service  in  the  Naval  Militia  of  New  York  after  being  transferred  to 
the  Naval  Reserve  Force  on  July  1,  1918,  can  not  be  counted  in  com- 
puting his  length  of  service  for  active-duty  pay  in  the  Naval  Reserve 
Force. 

Accordingly,  you  are  advised  that  for  tlie  purpose  of  determining 
Commander  Kimball's  length  of  service  for  active-duty  pay  in  the 
Naval  Reserve  Force  he  is  entitled  to  credit  for  service  in  the  Naval 
Militia  from  May  16,  1910,  date  of  accepting  appointment  therein, 
to  June  30, 1918,  and  to  credit  for  all  active-duty  service  in  the  Naval 
Reserve  Force* 


LEASES— DAMAGES. 

It  is  conclusively  presumed  that  a  lessor  who  executes  a  lease  with  actual  or 
constructive  knowledge  of  the  purpose  for  which  the  premises  are  to  be 
used  assumes  responsibility  for  damages  resulting  from  reasonable  use 
for  that  purpose,  in  the  absence  of  a  specific  provision  In  the  lease  to  the 
contrary. 

The  fact  that  the  amount  of  rentals  stipulated  in  certain  leases  of  property  to  the 
United  States  for  war  purposes  was  Inadequate  as  a  fair  return  from  the 
property  can  not  affect  the  legal  liability  of  the  United  States  for  payment 
of  damages. 

Decision  by  Comptroller  Creneral  McCarl,  November  22,  1921. 

Hempstead  Plains  Co.  applied  June  15,  1921,  for  a  revision  of  the 
action  of  the  Auditor  for  the  War  Department  in  disallowing  by 
settlement  No.  751805,  dated  January  21,  1921,  its  claim  for  $8,108.05 
on  account  of  alleged  damages  to  three  tracts  of  land  (referred  to 
as  parcels  2-a,  3,  and  4  and  comprising  19.5,  5.79,  and  15  acres,  re- 
spectively) while  occupied  by  the  United  States  under  lease  in  con- 
nection with  Camp  Mills,  Long  Island. 

The  auditor  disallowed  the  claim  upon  the  ground  that  since  the 
leases  made  no  provision  for  the  payment  of  damages  there  was  no 
authority  to  pay  for  same. 

The  attorney  for  the  claimant  has  submitted  a  comprehensive  brief, 
in  which  the  following  contentions  are  made : 

1.  Tliat  the  relation  of  landlord  and  tenant  existed  and  therefore  there  was 
an  implied  covenant  on  the  part  of  the  Government  to  return  the  premises  at 
the  end  of  the  term  in  as  good  condition  as  they  were  at  the  commencement  of 
the  term,  reasonable  wear  and  tear  and  damage  by  the  elements  excepted. 

2.  That  a  lease  of  property  for  a  camp  site  does  not  constitute  a  consent  so 
to  use  the  property  that  it  is  materially  and  permanently  altered  and  injured. 

3.  That  the  owners  who  gave  leases  as  requested  by  the  Government  should 
not  be  placed  in  a  worse  position  than  those  whose  property  was  occupied  by  tte 
Government  without  a  leasew 
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With  reference  to  the  first  of  these  three  contentions  it  is  conceded 
that  a  lessee  may  be  liable  for  damage  to  the  leased  premises,  even 
though  the  lease  may  contain  no  express  provision  with  reference 
to  the  payment  of  damages,  but  in  such  a  case  the  liability  does  not 
extend  to  damages  resulting  from  the  ordinary  and  reasonable  use 
of  the  property  for  the  purpose  for  which  it  was  leased.  When  a 
lessor  executes  a  lease  with  actual  or  presumptive  Imowledge  of  the 
purpose  for  which  the  premises  are  to  be  used  and  makes  no  specific 
stipulation  with  reference  to  damages  resulting  from  such  use  there 
arises  a  conclusive  presumption  that  he  has  contemplated  such  dam* 
ages  and  has  assumed  responsibility  therefor. 

Referring  to  the  second  contention  it  must  be  held  that  a  lease  of 
property  for  a  camp  site  does  constitute  a  consent  to  use  the  property 
to  the  extent  and  in  the  manner  that  property  for  camp  sites  is 
ordinarily  used  and  in  such  use  to  alter  and  injure  the  property  to 
the  extent  necessary  in  the  proper  use  and  enjoyment  thereof.  In 
this  connection  I  note  the  contention  or  argument  of  the  attorney  for 
claimant  to  the  effecet  that  at  the  time  the  property  was  occupied  by 
the  Government  neither  the  lessor  nor  the  military  authorities  con- 
templated the  establishment  of  more  than  a  mere  temporary  camp 
site.  Using  the  term  temporary  in  the  sense  of  relating  to  the  then 
existing  emergency  and  as  continuing  for  the  duration  of  the  war 
the  property  was  leased  as  a  temporary  camp  site  and  was  used  only 
as  such.  But  if  the  term  as  used  in  the  brief  for  claimant  was  in- 
tended to  relate  only  to  a  camp  of  a  few  weeks'  duration  requiring 
the  erection  of  no  buildings  or  facilities  other  than  tents,  etc.,  neither 
the  then  existing  conditions  nor  the  actions  of  the  parties  to  the  lease 
lend  any  support  to  claimant's  contention.  The  Government's  need 
for  the  camp  site  was  occasioned  by  the  war ;  and  the  duration  of  such 
need  was  as  uncertain  as  was,  at  that  time,  the  date  of  termination 
of  the  war.  That  the  parties  to  the  lease  recognized  this  uncertainty 
and  intended  to  provide  for  the  maintenance  of  the  camp  for  such 
period  as  the  military  necessities  might  require  is  evidenced  by  the 
fact  that  the  original  leases  executed  while  the  war  was  in  progress 
provide  specifically  for  yearly  renewals  "  as  often  as  the  needs  of  the 
public  service  may  require,"  and  renewals  were  made  covering  the 
period  up  to  and  including  June  30,  1920,  and  in  none  of  the  lease^ 
was  any  specific  provision  made  for  repairs  or  restoration  at  the  ex- 
pense of  the  Government  or  for  the  payment  of  damages.  It  must 
be  held,  therefore,  that  the  property  was  used  for  no  other  purpose 
than  that  for  which  it  was  leased  and  that  to  the  extent  that  the 
damages  complained  of  resulted  from  the  reasonable,  proper,  and 
ordinary  use  of  the  property  for  that  purpose,  there  is  no  liabilitj 
therefor  on  the  part  of  the  Government 
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The  damages  claimed  are  itemized  as  follows : 

1.  Oost  of  remoTing  gravel  spread  to  an  average  depth  of  3  inches 
over  an  area  covering  approximately  225,000  square  feet  on  par- 
cel 2-a $2, 083.  35 

2.  Cost  of  removing  gravel  and  cinders  spread  to  an  average  depth  of 

3  inches  over  an  area  covering  175,000  square  feet  on  parcel  4 1, 620. 37 

8.  Value  of  1.269  cubic  yards  of  gravel  removed  from  a  pit  on  parcel  3 279. 16 

4.  Oost  of  replacing  top  soil  removed  from  under  latrines  on  parcel 

2-a,  11,760  square  feet 326. 66 

5.  Cost  of  plowing  and  harrowing  15  acres  of  parcel  2-a  due  to  pres- 
ence of  small  ditches,  etc 180.00 

6.  Cost  of  replacing  top  soil  removed  from  around  a  coal  trestle  and 

for  a  shallow  drainage  ditch  on  parcel  3 894. 37 

7.  Cost  of  plowing  and  harrowing  3  acres  on  parcel  3 36. 00 

8.  Cost  of  replacing  top  soil  removed  in  the  construction  of  .7  build- 
ings and  a  roaa  on  parcel  4 2, 604. 16 

9.  Cost  of  plowing  and  harrowing  7  acres  of  parcel  4 84. 00 

It  has  been  determined  by  the  War  Department  Claims  Board 
that  the  removal  of  gravel  from  the  gravel  pit  on  parcel  3  and  its 
distribution  over  large  areas  on  parcels  2-a  and  4  was  not  necessary 
to  the  proper  use  and  enjoyment  of  the  premises  as  a  camp  site 
and  that  the  damages  represented  by  items  1,  2,  and  3  are  not  such 
as  would  ordinarily  result  from  the  reasonable  and  proper  use  of 
land  as  a  camp  site.  Therefore  with  respect  to  these  items  the  action 
of  the  auditor  is  reversed  and  a  difference  of  $3,982.86  is  certified 
due  claimant. 

The  damages  covered  by  the  six  other  items  are  such  only  as 
would  ordinarily  result  from  the  reasonable  and  proper  use  of  land 
for  a  camp  site,  and  in  the  absence  of  a  specific  provision  in  the 
lease  for  restoration  or  the  payment  of  such  damages  no  allowance 
can  be  made  thereon. 

The  third  contention,  which  is  to  the  effect  that  the  owners  who 
gave  leases  should  not  be  placed  in  a  worse  position  than  those  whose 
property  was  occupied  by  the  Government  without  a  lease,  is  evi- 
dently founded  upon  ideas  of  equity  and  justice  rather  than  upon 
legal  principles.  The  status  of  a  person  whose  property  is  com- 
mandeered or  occupied  by  the  Government  without  his  consent  is 
entirely  different  from  that  of  a  lessor  and  different  principles  cover 
the  payment  of  damages  in  the  two  classes  of  cases. 

The  fact  that  the  rental  stipulated  in  the  leases  now  under  consid- 
eration may  have  been  inadequate  as  a  fair  return  from  the  prop- 
erty and  sufficient  only  to  cover  the  amount  of  the  taxes  can  raise 
no  legal  presimiption  as  to  the  liability  assumed  by  the  Government, 
During  the  war  it  was  not  unusual  for  a  patriotic  citizen  to  turn 
property  over  to  the  Government  for  a  nominal  rental,  and  while 
such  action  is  highly  commendable  the  amount  of  the  rent&l  stipu- 
lated could  in  no  way  affect  the  legal  liability  of  the  United  States 
for  the  payment  of  damages. 

The  action  of  the  auditor  in  disallowing  the  six  items  of  the  claim 
aggregating  $i^2S.19  mtist  be  and  is  sustained* 
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LAND-GRANT  DEDUCTIONS  — EMERGENCY  FLEET  CORPORATION. 

Freight  shipments  of  property  of  the  United  States  Shipping  Board  Emergency 
Fleet  corporation  are  subject  to  land-grant  deductions. 

Comptroller  General  McCarl  to  the  Chairman  United  States  Shipping  Board, 
NoTember  23,  1921. 

I  have  a  letter  from  the  president  of  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation  of  October  27,  1&21,  relative  to 
whether  land-grant  deductions  may  be  made  on  shipments  of  prop- 
erty by  the  Emergency  Fleet  Corporation.    The  letter  is  as  follows: 

The  fleet  corporation  has  taken  the  position  that  it  is  entitled  to  land-granf 
reductions  on  shipments  of  freight  for  the  following  reasons : 

1.  The  fleet  corporation  was  organized  as  a  corporation  of  the  District  of 
Ck)lnmbia  under  and  pursuant  to  the  shipping  act  of  1916.  All  its  stock  is  owned 
by  the  United  States  Government.  It  has  been  held  to  be  merely  an  agency  of 
the  Government  in  the  following  cases :  Southern  Bridge  Company  v.  Fleet  Cor- 
voration,  266  Fed.  Rep.,  747 ;  Sloan  Shipyards  Corporation  v.  Fleet  Corporation, 
268  Fed.  Rep.,  624;  272  Fed.  Rep.,  132;  Astoria  Marine  Iron  Works  v.  Fleet 
Corporation,  270  Fed.  Rep.,  635. 

2.  In  any  event,  however,  the  property  it  holds  is  Government  property,  since 
it  was  purchased  with  money  iappropriated  to  the  President  to  be  expended  by; 
him  through  such  agencies  as  he  should  designate  under  the  emergency  shipping 
act  of  June  5. 1917 ;  act  October  6,  1917 ;  and  act  July  1, 1918,  the  last  of  which 
authorized  a  total  expenditure  of  $2,000,884,000.  The  President  designated  the 
fleet  corporation  as  the  agency  to  expend  this  money. 

Nearly  all  the  railroads  are  allowing  such  reductions  on  shipments  made  by 
the  fleet  corporation,  but  in  a  few  instances  railroads  are  making  claims  for  the 
regular  rates  on  such  shipments    *    *    *. 

The  matter  was  properly  for  submission  by  you  as  the  head  of  a 
Government  establishment  to  whom  this  office  is  authorized  by  law  to 
render  its  decisions,  and  the  reply  is  therefore  properly  addressed 
direct  to  you. 

The  relations  between  the  United  States  Shipping  Board  and  the 
United  States  Shipping  Board  Emergency  Fleet  Corporation  and 
the  controlling  and  directing  of  the  latter  by  the  former  which  is 
authorized  by  the  laws  under  which  they  have  arisen,  are  sufficient 
to  say  that  in  the  matter  of  property  the  ownership  is  that  of  the 
United  States,  and  in  freight  shipments  of  such  property  the  appli- 
cation of  land-grant  deductions  is  proper. 


REINSTATEMENT  OF  RETIRED  EMPLOYEES. 

A.  former  post-office  clerk  of  retirement  age,  who  was  not  in  the  service  on  May 
22,  1920,  and  therefore  not  certified  for  retention  within  60  days  there- 
after in  accordance  with  retirement  act,  may  not  be  reinstated  and  paid 
(fompensation  as  an  employee  of  the  Government. 

Comptroller  General  McCarl  to  the  Postmaster  General,  November  23,  1921. 
I  have  your  letter  dated  November  16, 1921,  reading  as  follows : 

Mr.  Charles  H.  Abbott  was  appointed  to  a  position  in  the  post  office  of 
Aiibnm,  N.  Y.,  on  January  1,  1902,  and  resigned  on  April  6,  1920,  at  which  time 
he  was  assistant  postmaster. 

The  circumstances  attending  the  proffer  and  acceptance  of  Mr.  Abbott's  resig- 
nation were  as  follows:  An  investigation  by  post-office  inspectors  at  Auburn, 
fitew  York,  disclosed  a  shortage  in  the  poat-offloe  account  of  |4,064.0a.    Mr. 
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Abbott  being  responsible  for  keeping  the  accounts,  and  as  the  irregularities  were 
found  to  be  due  to  inefficiency  on  his  part,  there  was  collected  from  him  the 
amount  of  the  shortage,  namely,  $4,064.03,  A  recommendation  was  made  by 
the  inspectors  for  the  removal  of  Mr.  Abbott  for  incompetency  and  laxity  which 
resulted  in  the  shortage,  but  Mr.  Abbott  had,  in  the  meantime,  presented  his 
resignation,  and  it  was  accepted  in  lieu  of  removal. 

Another  investigation  was  made  of  the  conditions  in  the  post  office  at  Auburn^ 
New  York,  by  post-office  Inspectors  in  connection  with  shortages  in  payments 
due  the  United  States  in  war  savings  and  revenue  ci^sb,  and  in  the  report,  dated 
April  26,  1921,  they  made  reference  to  Mr.  Abbott's  former  connection  with  the 
service  and  recommended  the  reinstatement  of  Mr.  Abbott  as  a  clerk,  as  he  was 
entirely  competent  to  perform  duties  of  a  clerical  nature  which  would  not 
require  the  handling  of  finances. 

Believing  that  the  recommendation  which  had  been  made  for  the  removal 
of  Mr.  Abbott  was  too  drastic,  and  that  his  demotion  to  a  fifth-grade  clerkship 
would  have  been  ample  as  a  disciplinary  measure,  the  department,  upon  receipt 
of  an  application  if  or  reinstatement  by  Mr.  Abbott,  accordingly  made  such 
representations  to  the  Civil  Service  Commission  under  date  of  August  11,  1021, 
and  requested  the  issuance  of  a  certificate  for  his  reinstatement  as  a  clerk  in 
the  post  office  at  Auburn,  New  York.  The  attention  of  the  Civil  Service  Com- 
mission was  drawn  to  the  fact  that  at  the  time  of  his  <^eparation  from  the 
service  on  April  5,  1920,  Mr.  Abbott  was  66  years  of  age,  and  on  the  same  date 
there  was  submitted  application  for  his  continuance  in  the  service  for  two  years, 
from  SeptembcfT  16, 1921,  under  the  provisions  of 'section  6  of  the  retirement  act 
Of  May  22,  1920. 

Under  date  of  October  21,  1921,  the  Civil  Service  Commission  authorized  the 
reinstatement  of  Mr.  Charles  H.  Abbott  as  a  clerk  at  $1,800  in  the  post  office  at 
Auburn,  New  York  (Exhibit  A,  attached),  and  under  date  of  October  18,  1921» 
approved  the  application  for  Mr.  Abbott's  retention  in  the  post  office  at  Auburn, 
New  York,  for  a  period  not  to  exceed  two  years  from  September  16,  1921  (Ex- 
hibit B,  attached). 

Attention  is  drawn  to  the  opinion  of  the  Attorney  Creneral,  dated  June  13, 
1^1,  addressed  to  tlie  President,  in  the  case  of  Harry  C.  McCammon  (Exhibit 
C,  attached ) ,  wherein  it  is  held  that  there  was  no  provision  in  the  act  of  May 
22,  1920  (civil  service  retirement  act),  for  the  continuance  in  the  service  of 
employees  who  had  separated  themselves  from  the  service  and  had  reached 
retirement  age  prior  to  the  time  the  act  went  into  effect 

In  view  of  this  opinion  and  the  fact  that  at  the  time  of  his  separation  from 
the  service,  April  5, 1920,  Mr.  Abbott  was  of  the  retirement  age,  your  opinion  is 
requested  as  to  whether,  if,  under  the  certificate  issued  by  the  Civil  Service 
Commission  Mr.  Abbott  is  reinstated  and  assigned  to  duty  he  can  lawfully  be 
paid  for  services  rendered  for  a  period  not  exceeding  two  years  from  Septem- 
ber 16,  1921. 

Whether  the  action  in  demanding  and  accepting,  April  5, 1920,  the 
resignation  of  Charles  H.  Abbott  was  too  drastic  is  immaterial  so 
far  as  his  complete  separation  on  that  date  from  the  Government 
Bervice  is  concerned.  No  action  toward  his  reinstatement,  or  reem- 
ployment, in  the  civil  service,  not  in  his  old  position  as  assistant 
postmaster  but  as  a  clerk,  was  taken  until  August  11,  1921,  to  be 
effective  on  and  after  September  16,  1921.  In  the  interim  the  act  of 
May  22,  1920,  41  Stat.,  617,  intervened.  Section  1  thereof  states  that 
all  post-office  clerks  should  be  eligible  for  retirement  at  65  years  of 
age  and  section  6  thereof  states  that  at  the  expiration  of  90  days  next 
succeeding  the  date  of  the  enactment,  or  thereafter  on  arriving  at 
retirement  age,  all  employees  shall  be  automatically  separated  from 
the  service,  and  all  salary,  pay,  or  compensation  shall  cease,  unless : 

•  •  •  VTithin  sixty  days  after  the  passage  of  this  act,  or  not  less  than 
thirty  days  before  the  arrival  of  an  employee  at  the  age  of  retirement,  the  head 
•f  the  department,  branch,  or  Independent  office  of  the  Government  in  which 
he  w  she  is  employed  certifies  to  the  Civil  Service  Commission  that  by  reasoa 
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•f  his  or  her  ^ficiency  and  willingness  to  remain  in  the  civil  service  of  the 
United  States  the  continuance  of  such  employee  therein  would  be  advantageous 
to  the  public  service,  such  employee  may  be  retained  for  a  term  not  exceeding 
two  years  upon  approval  and  certlUcation  of  the  Civil  Service  Commis- 
rion.    •    •    •• 

As  Abbott  was  65  years  of  age  at  the  time  of  his  separation  from 
the  Government  service  on  April  5, 1920,  and  had  not  been  reinstated 
or  reemployed,  prior  to  May  22, 1920,  the  question  presented  resolves 
itself  into  whether  a  person  whose  age  is  beyond  that  for  retirement 
may  be  reinstated  subsequent  to  May  22,  1920,  and  certified  for  re- 
tention in  the  Government  service,  and  if  not,  whether  a  person 
whose  age  is  beyond  that  for  retirement  may  be  employed  as  a  post- 
office  clerk. 

It  is  obvious,  as  was  held  by  the  Attorney  General  in  an  opinion 
dated  June  13,  1921,  that  an  employee  of  retirement  age  on  May  22, 
1920,  can  not  be  certified  for  retention  in  the  Government  service 
unless  he  is  then  therein.  It  is  equally  obvious,  since  section  1  of  the 
act  of  May  22,  1920,  fixes  the  minimum  age  of  retirement  of  post- 
office  clerks  at  65  and  section  6  thereof  states  that  such  clerks  shall 
be  "automatically  separated  from  the  service"  unless  certified  for 
continuance  in  the  civil  service,  that  no  post-office  clerk  may  be  given 
an  initial  appointment,  or  reinstatement,  whose  age  is  beyond  that  for 
retirement    27  Comp  Dec,  624,  858. 

Answering  your  question  specifically,  I  have  to  advise  that  pay- 
ment of  salary  is  unauthorized  to  a  post-office  clerk  reinstated  after 
having  reached  the  age  for  retirement  and  who  was  not  in  the  service 
and  was  not  certified  for  retention  within  60  days  in  accordance  with 
the  provisions  of  the  act  of  May  22,  1920. 


NAVY  PAY—SUPPLY  OFFICERS  APPOINTED  FROM  NAVAL 

RESERVE  FORCE— EFFECTIVE  DATE. 

Pay  and  allowances  of  an  assistant  paymaster  of  the  Regular  Navy,  appointed 
from  the  Noval  Reserve  Force,  commence  on  the  date  of  the  approval  of 
his  official  bond,  his  appointment  In  the  Regular  Navy  being  considered  an 
''original  ^try  into  the  service"  within  the  meaning  of  section  1560, 
Revised  Statutes. 

Decision  by  Comptroller  General  McCarl,  NoTember  23,  1921. 

Lieut.  (Junior  Grade)  Thomas  P.  Byram  (S.  C),  United  States 
Navy,  applied  November  12,  1921,  for  review  of  the  action  of  the 
Navy  Department  Division,  General  Accounting  Office,  in  disallow- 
ing by  settlement  No.  168114,  dated  October  18,  1921,  his  claim  for 
commutation  of  quarters  and  for  heat  and  light  for  the  period 
August  10  to  August  26, 1921. 

It  is  noted  that  the  settlement  disallows  what  is  stated  to  be  a 
claim  for  pay  and  allowances.  The  claim  as  actually  presented  was 
only  for  commutation  of  quarters  and  for  heat  and  light. 
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The  disallowance  was  based  on  the  provision  of  section  1560  of  the 
Hevised  Statutes  and  the  fact  that  the  official  bond  furnished  under 
the  appointment  to  the  Regular  Navy  was  not  approved  until  August 
27,  1921. 

Section  1560  of  the  Revised  Statutes  provides : 

The  pay  of  an  officer  of  the  Navy,  upon  his  original  entry  Into  the  service, 
except  wliere  he  is  required  to  give  an  official  bond,  shall  commence  upon  the' 
date  of  his  acceptance  of  his  appointment;  but  where  he  is  required  to  give 
such  bond  his  pay  shall  commence  upon  the  date  of  Uie  approval  of  his  1>ond 
by  the  proper  authority. 

It  appears  that  appellant,  prior  to  his  appointment  in  the  Supply 
Corps  of  the  Regular  Navy,  had  served  as  an  officer  in  the  Supply 
Corps  of  the  United  States  Naval  Reserve  Force,  and  that  he  had ' 
given  a  bond,  approved  March  30,  1918,  as  required  of  such  officers. 

On  August  1, 1921,  the  following  orders  were  issued  to  appellant :  • 

Upon  the  execution  of  your  oath  of  office  as  a  lieutenant  (j.  g.)  in  the  Supply 
Corps  of  the  U.  S.  Navy,  after  the  receipt  of  your  commission,  you  will  pro- 
ceed to  Great  Lakes,  IlL,  and  report  to  the  commandant  ninth  naval  district 
for  such  duty  as  may  be  assigned  you. 

Indorsement  on  said  orders  shows  that  he  left  his  home,  Decatur, 
Nebr.,  August  9,  1921,  and  reported  at  Great  Lakes  August  10, 1921. 
He  was  taken  up  for  pay  and  commutation  August  27,  1921,  the  date 
of  approval  of  his  official  bond.  He  contends  that  he  is  entitled  to 
pay  and  commutation  from  August  10,  1921,  by  reason  of  the  fact 
that  the  bond  given  by  him  as  a  Naval  Reserve  officer,  approved 
March  30,  1918,  continued  in  effect  until  his  new  bond  was  approved 
on  August  27, 1921. 

The  interpretation  of  the  provisions  of  the  bond  as  a  reserve  officer ' 
appears  unnecessary.    Appellant  ceased  to  be  a  reserve  officer  upon 
his  acceptance  of  commission  in  the  Regular  Navy. 

Service  in  the  United  States  Naval  Reserve  Force  is  not  service  in 
the  Navy  within  the  meaning  of  section  1660  of  the  Revised  Statutes, 
the  two  services  being  separate  and  distinct.  Appellant's  appoint- 
ment  as  an  officer  of  the  Supply  Corps  of  the  Regular  Navy  was 
therefore,  within  the  meaning  of  section  1560  of  the  Revised  Statutes, 
an  "  original  entry  into  the  service,"  and  the  provisions  of  the  section 
apply  to  him  in  the  matter  of  the  receipt  of  pay  and  allowances. 


EMPLOYMENT  OF  MAIL  CONTRACTORS  AS  POSTAL  EMPLOYEES. 

A  mail  messenger  ci^nnot  receive  compensation  for  the  delivery  of  special- 
delivery  mail,  the  employment  of  mail  contractors  as  postal  employees  being 
prohibited  by  section  226  of  the  Criminal  Code,  35  Stat,  1134. 

Comptroller  General  McCarl  to  the  Postmaster  General,  NoTember  23,  1921. 
I  have  your  letter  of  November  6,  1921,  as  follows : 

Section  226  of  the  Criminal  Code,  35  Stat,  1134,  provides  that— 


u 


Whoever,  being  a  person  employed  in  the  Postal  Service,  shall  become  in- 
terested in  any  contract  for  carrying  the  mail,  or  act  as  agent,  with  or  without 
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eompensatiOD,  for  any  contractor  or  person  offering  to  become  a  contractor 
in  any  business  before  the  department,  shall  be  immediately  dismissed  from 
office,  and  shall  be  fined  not  more  than  five  thousand  dollars  or  imprisoned  not 
more  than  one  year,  or  both." 

The  mall  messenger  at  Newburyport,  Mass.,  requests  that  he  be  permitted  to 
act  as  carrier  to  deliver  special-delivery  matter  and  receive  compensation  there- 
for, to  supplement  his  employment  as  mail  messenger.  This  mail  messenger  Is 
employed  to  carry  the  mails  between  the  post  office  and  railroad  station  under 
the  provisions  of  sections  1377  to  1387,  Postal  Laws  and  Regulations,  edition 
of  1913,  and  bears  a  contractual  relation  to  the  department.  He  is  paid  out  of 
the  appropriation  for  "  Mall  messenger  service."  Special-delivery  service  which 
the  mail  messenger  desires  also  to  perform,  would  be  paid  for  out  of  the  ap- 
propriation for  "  Special-delivery  fees." 

Your  decision  is  requested  as  to  whether  the  employment  as  special -deli  very 
carrier  is  such  as  to  come  within  the  statute,  or  whether  the  mail  messenger 
may  properly  perform  service  as  special-delivery  carrier  and  receive  pay  there- 
for while  continuing  as  mail  messenger. 

The  statute  prohibits  an  employee  of  the  Postal  Service  from  be- 
coming interested  in  a  contract  for  carrying  the  mail.  Though  it 
does  not  in  terms  prohibit  the  converse — that  is,  it  does  not  in  so 
many  words  prohibit  one  who  has  a  contract  for  carrying  the  mail 
from  becoming  an  employee  in  the  Postal  Service — yet  the  intent  of 
the  statute  is  to  prevent  the  same  person  from  holding  the  dual  rela- 
tion of  an  employee  of  the  Government  and  a  contractor  with  the 
Government. 

You  are  advised  that  the  employment  of  the  mail  messenger  as 
special-delivery  carrier  comes  within  the  prohibition  of  the  statute 
under  consideration  and  that  payment  of  fees  to  the  mail  messenger 
for  delivery  of  special-delivery  mail  is  not  authorized. 


RECOVERY  OF  OVERPAYMENTS  OF  WAR  RISK  ALLOTMENTS. 

Deduction  of  war  risk  allotments  erroneously  paid  to  the  mother  of  a  deceased 
enlisted  man  after  his  death  from  accrued  pay  due  at  date  of  death  to  which 
his  parents  are  entitled  under  the  act  of  May  27,  1908,  35  Stat,  373,  is  pro- 
hibited by  the  act  of  August  9,  1921,  42  Stat.,  153. 

Decisioh  by  Comptroller  General  McCarl,  November  25,  1921. 

The  Chief,  Navy  Department  Division,  submitted  his  memorandum 
decision  of  November  8,  1921,  as  follows: 

The  Chief  of  the  Claims  Section  requests  to  be  advised  as  to  whether  an  over- 
payroent  of  allotment,  class  B,  made  by  the  Bureau  of  War  Risk  Insurance  can 
be  set  off  against  the  amount  found  due  the  allottee  as  heir  to  the  allottor,  in 
▼iew  of  the  provisions  of  section  17  of  the  act  of  August  9,  1921. 

It  appears  that  this  question  arises  in  the  consideration  of  the  claim  of  John 
Hale  and  Mary  Jane  Standley,  father  and  mother,  respectively,  of  Wilbur 
Standley,  late  ship's  cook,  3d  class,  United  States  Navy,  deceased,  for  pay  and 
allowances  due  their  son  at  time  of  his  death. 

Said  Wilbur  Standley  was  a  member  of  the  crew  of  the  U.  S.  S.  Conestoga, 
which  was  lost  with  all  on  board  on  April  30,  1921,  as  determined  by  the  Comp- 
troller General  in  decision  of  September  15,  1921. 

Standley  had  made  an  allotment,  class  B,  for  $15.00  per  month  in  favor  of  his 
mother,  which  was  paid  by  the  War  Risk  Insurance  Bureau  for  the  months  of 
May,  June,  and  July,  amounting  to  $45.00. 

The  amount  due  him  April  90,  1921,  date  of  death,  was  $62.84,  which  amount 
his  father  and  mother  are  entitled  to  be  paid  in  equal  parts  under  act  of  May 
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27,  1908.  35  Stat.,  378.  Under  26  Comp.  Dec.,  866,  the  amount  of  the  OTerpay- 
meDt  should  be  set  off  against  the  amount  due  the  mother  unless  such  action  is 
prohibited  by  the  provision  in  section  17  of  the  act  of  August  9,  1921,  42  Stat« 
153,  as  follows: 

'*  That  whenever  an  award  of  allotment  or  allowance,  or  both,  covering  bbj 
periud  bas  been  paid  to,  or  on  behalf  of,  a  person  designated  by  the  enlisted  man 
as  benehciary  of  his  allotment,  no  recovery  of  the  allotments  paid  in  such  cases 
shall  hereafter  be  made  for  any  reason  whatsoever,  and  no  recovery  of  the 
allowances  paid  in  sucli  cases  shall  hereafter  be  made  for  any  reason  whatso- 
ever except  where  it  is  shown  that  the  person  receiving  the  allowance  does  not 
bear  the  relationship  to  the  enlisted  man  which  is  required  by  the  war  risk 
insurance  act,  and  except,  also,  in  ca.«es  of  manifest  fraud." 

I  am  of  opinion  that  such  set-off  would  be  a  recovery  of  the  allotments  paid 
which  is  prohibited  by  said  net.     See  1  Corap  Gen.,  146. 

The  memorandum  decision  is  approved. 


FUNERAL  EXPENSES— SUPERNUMERARY  PATIENTS,  MARINE 

CORPS. 

Funeral  expenses  of  a  retired  oflBcer  of  the  Marine  Corps  can  not  be  paid  from 
the  appropriation  in  the  act  of  June  4,  1920.  41  Stat,  828,  for  burial  of 
supernumerary  patients  who  die  in  naval  hospitals. 

'  Comptroller  General  McCarl  to  the  Secretary  of  the  NaTy,  November  25, 1921. 

I  received  November  12,  1921,  by  your  direction,  from  the  Judge 
Advocate  General  of  the  Navy,  request  for  decision  whether  pay- 
ment may  be  made  of  the  funeral  expenses  of  the  late  Maj.  Paul 
Chamberlain,  United  States  Marine  Corps,  retired.  It  is  stated 
that  Maj.  Chamberlain  died  at  St.  Elizabeths  Hospital  April  6, 1921. 

It  is  well  settled  that  generally,  and  with  few  exceptions,  funeral 

expenses  of  persons  who  die  in  the  service  of  the  Government, 

either  in  the  civil  branches  or  in  the  Army,  Navy,  or  Marine  Corps, 

active  or  retired,  are  payable  by  the  Government  only  when  specific 

provision  is  made  therefor  by  law.     14  Comp.  Dec,  542;  21  irf., 

167;  23  irf.,  60.    In  the  papers  accompanying  your  letter  this  seems 

to  be  understood,  but  it  is  suggested  that  the  appropriation  for 

"  Contingent,  Bureau  of  Medicine  and  Surgery,  1921,''  41  Stat.,  823, 

authorizes  the  payment  of  the  expenses  in  the  present  case.     The 

appropriation  is,  in  part,  as  follows : 

For  ♦  ♦  ♦  care,  transportation,  and  burial  of  the  dead,  including  officers 
who  die  within  the  United  States,  and  supernumerary  patients  who  die  in 
naval  hospitals ;    ♦    •    • . 

It  is  contended  that  the  term  "  supernumerary  patients  "  includes 
all  patients  in  naval  hospitals  not  on  the  active  lists  of  the  Navy  or 
Marine  Corps,  and  that  patients  transferred  to  St.  Elizabeths  Hos- 
pital from  naval  hospitals  are  constructively  in  a  naval  hospital,  as 
they  are  transferred  to  that  hospital  pursuant  to  law  from  and  are 
carried  on  the  records  of  a  naval  hospital;  and  in  the  case  of  Maj. 
Chamberlain,  he  was  under  the  care  of  a  naval  medical  officer  d^ 
tailed  from  the  naval  hospital,  Washington,  D.  C 


DECISIONS  OF  THE  OOUPTROlSLEBi  GENERAL.  286 

Whether  or  not  naval  personnel  admitted  to  St.  Elizabeths  Hos- 
pital is  constructively  in  a  naval  hospital  need  not  now  be  deter- 
mined. The  question  in  this  case  is  whether  Maj.  Chamberlain 
came  within  the  class  designated  by  the  statute  as  '^  supernumerary 
patients."  The  term  is  used  in  the  act,  under  the  Bureau  of  Medi- 
cine and  Surgery,  in  two  other  connections,  as  follows: 

Contingent,  ^  *  *  for  the  care,  maintenance,  and  treatment  of  the  insane 
of  the  Navy  and  Marine  Corps  on  the  Pacific  coast,  including  supernumeraries 
hrid  for  transfer  to  the  Government  Hospital  for  the  Insane  ;***.** 

Care  of  hospital  patients:  For  the  care,  maintenance,  and  treatment  of 
patients,  including  supernumeraries,  in  naval  and  in  other  than  naval  hos- 
pitals.   ♦    •    •. 

The  term  "  supernumerary  ^  or  "  supernumeraries  "  was  first  used 
in  connection  with  the  burial  of  the  dead  and  care  of  hospital  patients 
in  the  act  of  July  11, 1919, 41  Stat.,  145,  and  with  respect  to  the  insane 
on  the  Pacific  coast  in  the  act  of  August  29, 1916, 39  Stat.,  571. 

Paragraph  1531,  Manual  of  the  Medical  Department,  United  States 

Navy,  is  as  follows: 

Supernumeraries  may  he  taken  to  Include  all  persons  admitted  to  hospital 
for  treatment,  except  officers  and  men  of  the  Navy  or  Marine  Corps  on  the 
active  list.  Retired  officers  and  men,  officers  and  men  of  the  Naval  Reserve 
Force  and  the  Naval  Auxiliary  Service,  members  of  the  Nurse  Corps,  civil 
employees,  officers  and  enlisted  men  of  the  Army,  Coast  Guard,  Coast  and 
Geodetic  Survey,  and  of  other  Federal  services,  Pedefal  services  of  friendly 
powers,  and  natives  treated  in  the  insular  dependencies  may  he  considered 
supernumeraries. 

The  use  of  the  word  or  term  in  this  connection  seems  to  have  had 
its  origin  in  the  method  adopted  by  the  Bureau  of  Medicine  and 
Surgery  of  accounting  for  patients  in  naval  hospitals  who  were  not 
on  the  active  Usts  of  the  Navy  or  Marine  Corps,  and  in  this  case  aU 
patients  in  naval  hospitals  not  on  the  active  lists  of  the  Navy  or 
Marine  Corps  are  termed  "supernumerary,"  But  such  a  peculiar 
meaning  attached  to  a  word  in  ordinary  use  in  other  and  accepted 
senses  in  the  internal  administration  of  one  bureau  of  the  executive 
department  of  the  Government  will  not  be  permitted  to  control  even 
in  legislation  affecting  that  bureau  where  such  a  construction  would 
defeat  the  apparent  intent  of  the  legislation. 

It  is  possible  that  in  some  circumstances  civilians  and  other  "  pay 
patients"  are  admitted  to  naval  hospitals,  and  it  is  possible  that 
these  are  included  in  the  hospital  records  as  "supernumerary  pa- 
tients," but  it  would  not  be  contended  that  Congress  intended  under 
"  Care  of  hospital  patients "  to  provide  for  their  care  in  hospitals 
^  other  than  naval  hospitals,"  or  under  "  Contingent,  Bureau  of  Medi- 
ae and  Surgery  ^  for  their  burial,  at  the  expense  of  the  United  States. 
It  is  proper,  in  this  situation,  to  examine  the  hearings  before  the 
eommittee  of  Congress  having  under  consideration  the  legislation  in 
which  the  term  is  used  for  aid  in  determining  the  intent  of  the 
itatute.    ,The  following  discussion  is  found  in  the  hearings  on  the 
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estimates  for  the  Navy  for  the  fiscal  year  1920  before  the  House 
Committee  on  Naval  Affairs,  page  726 : 

■ 

•  *  ♦  The  Chaibman.  Now,  Dr.  Bralsted,  why  have  you  added  this  lan- 
guage: "Tuberculosis  patients  who  are  supernumeraries  In  the  naval  hospi- 
tal. Fort  Lyon,  Colo. "? 

Admiral  Braisted.  That  special  language  was  introduced  for  a  number  of 
reasons,  but  mainly  because  they  were  tubercular  patients.  Now,  all  the  tuber- 
cular patients  of  the  Navy  go  to  Fort  Lyon.  The  enlisted  man  goes  there,  and 
we  want  to  do  the  best  we  can  with  him  when  his  time  is  up  and  he  becomes 
discharged  from  the  service;  he  is  not  able  to  go  home,  perhaps  he  has  no 
money  and  has  no  home,  he  is  sick,  and  we  have  always  very  kindly  taken  care 
of  those  men  as  long  as  they  are  in  our  care.  If  a  man  wanted  to  go,  we 
wanted  to  let  him  go ;  but  if  he  wants  to  stay  and  have  treatment  we  will  let 
hiro  stay  on  until  he  dies  or  gets  well  enough  to  go.  Of  course  we  have  a 
good  many  of  these  supernumeraries  as  patients  now,  all  the  time,  and  to 
cover  that  we  have  added  in  there  "supernumeraries."  They  are  men  who 
have  completed  their  time,  they  are  not  well,  we  do  not  know  whether  they 
will  die  or  get  better,  and,  to  enable  us  to  carry  those  men  kindly  and  nicely, 
we  have  added  that  wording. 

The  Chaibman.  I  think  it  will  be  necessary,  perhaps,  to  add  the  word  **  super- 
numeraries "  there ;  but  do  you  not  think  the  general  language  would  be  broad 
enough  "  for  the  care,  maintenance,  and  treatment  of  patients  in  naval  and  in 
other  than  naval  hospitals"?    That  Is  very  broad  language,  you  see. 

Admiral  Braisted.  Yes.  * 

The  Chairman.  We  ought  to  add,  perhaps,  the  word  "supernumeraries" 
there  in  some  way  sa  as  to  cover  that  class  of  patients. 

Admiral  Braisted.  If  you  would  say,  "  for  the  care,  maintenance,  and  treat- 
ment of  patients,  Including  supernumeraries,  in  naval  and  other  than  naval 
hospitals"  that  would  make  it  even  better,  because  we  have  supernumeraries 
in  other  than  naval  hospitals. 

The  Chairman.  That  would  enable  you  to  take  care  of  a  class  of  people  you 
otherwise  would  not  be  able  to  take  care  of? 

Admiral  Braisted.  Yes. 

The  term  as  understood  by  the  committee  therefore  comprehends 
enlisted  men  whose  enlistments  had  expired  while  sick  in  hospital, 
and  upon  this  understanding  the  committee  favorably  reported  the 
provision.  In  the  same  act  provision  was  made  for  the  burial  of 
**  supernumerary  patients,"  and  clearly  it  was  intended  to  cover 
identically  the  same  class  of  persons  as  under  '^Care  of  hospital 
patients." 

Accordingly  you  are  informed  that  the  appropriation  for  "  burial 
•  *  •  of  supernumerary  patients  who  die  in  naval  hospitals" 
is  not  available  for  the  payment  of  the  funeral  expenses  of  a  retired 
officer  of  the  Marine  Corps,  and  the  voucher  herewith  returned  may 
not  be  paid  under  that  appropriation. 


SUPPLEMENTAL  CONTRACTS. 

A  supplemental  contract  providing  for  the  payment  of  interest  by  a  contractor 
on  amount  retained  under  the  original  contract,  which  it  Is  proposed  shall 
be  paid  to  the  contractor  before  final  completion  of  the  work.  Is  unau- 
thorized. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  November  26, 1921« 

I  have  a  letter  of  the  Acting  Judge  Advocate  General  of  the  Navy, 
dated  November  23, 1921,  as  follows : 
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The  Secretary  of  the  Navy  directs  me  to  ask  your  advance  decision  as  to 
whether  a  supplementary  contract  may  he  lawfully  entered  Into  on  the  follow- 
ing statement  of  facts : 

Contract  No.  4S01  (copy  enclosed)  dated  Novemher  17,  1920,  with  the  Boyle- 
Robertson  Construction  Co.  (Inc.),  provides  for  the  construction  of  buildings 
and  other  improvements  for  the  naval  experimental  and  research  laboratory  at 
Bellevue,  D.  C,  for  the  sum  of  $652,711.00.  Certain  changes  have  been  m'ade 
that  increase  the  cost  about  $S;0()0.00,  and  the  cost  of  other  minor  changes  are 
in  course  of  adjustment. 

The  work  under  the  contract  is  approximately  96  per  cent  completed,  and  it 
is  expected  that  it  will  be  finished  the  end  of  this  month. 

About  $5($6,000.00  has  been  paid  under  the  contract,  leaving  a  balance  un- 
paid of  approximately  $90,000,  of  which  approximately  $63,000  represents  the 
10  per  'cent  reservations  from  payments.  The  contract  provides  that  the  re- 
tained percentages  will  be  paid  on  the  completion  of  the  work  and  the  execution 
by  the  contractor  of  a  release  of  claims. 

The  contractor  requests  a  payment  of  $50,000  on  account  of  the  reservations 
in  consideration  of  a  deduction  from  the  contract  price  of  a  sum  equal  to  the 
interest  at  the  rate  of  6  per  cent  per  annum  on  that  amount  for  the  period  from 
the  date  when  it  receives  such  payment  to  the  date  of  final  payment  under  the 
contract.  This  payment,  if  made,  would  not  prejudice  such  credits,  if  any,  as 
are  due  the  United  States  under  the  contract. 

The  fourth  paragraph  of  the  contract  provides  for  completion  of 
all  work  under  the  contract  within  3(X)  days  from  receipt  by  the 
contractor  of  a  copy  of  the  contract,  and  for  liquidated  damages  for 
all  delay  beyond  that  period.  Paragraph  29  of  the  general  provisions 
for  contracts  for  public  works  appended  to  and  made  part  of  the 
contract  provides  for  monthly  progress  payments  of  work  done  to 
date,  with  a  deduction  of  10  per  cent  to  be  paid  upon  completion  of 
the  contract. 

I  take  your  statement  that  the  proposed  payment  if  made  will  not 
prejudice  such  credits  as  may  be  due  the  United  States  under  the 
contract  to  mean  that  the  balance  of  approximately  $40,000  re- 
maining due  the  contractor  is  thought  by  your  department  to  be 
sufficient  to  meet  any  possible  claim  for  liquidated  damage  or  ex- 
cess cost  to  the  United  States  if  the  contractor  should  delay  or  de- 
fault in  further  performance  of  the  contract. 

It  has  been  consistently  held  by  the  Comptrollers  of  the  Treasury 
that  payment  of  percentages  authorized  to  be  reserved  under  a  con- 
tract until  final  completion  of  the  contract  work  before  the  work  has 
in  fact  been  completed  is  unauthorized,  and  that  any  modification  of 
the  contract  in  this  respect  which  would  injuriously  affect  the  in- 
terests of  the  United  States  is  also  unauthorized.  4  Comp.  Dec,  687 ; 
15  id.,  55 ;  22  id.,  62 ;  25  id.,  398. 

The  proposed  payment  of  interest  in  this  case  would  be  no  more 
than  payment  for  the  use  of  the  money  advanced,  and  therefore 
would  be  of  no  value  as  a  consideration  to  support  additionally  a 
supplemental  contract  by  which  the  United  States  would  relinquish 
its  right  to  hold  this  money  until  completion  of  the  contract  as 
security  against  delay  or  default  of  the  contractor.  Such  a  supple- 
mental contract  would  be  without  adequate  consideration,  prejudicial 
to  the  interest  of  the  United  States,  and  therefore  would  be  without 
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authority  of  law.  Besides  such  an  arrangement  would  amount  prac- 
tically to  a  loan  of  money  at  interest  which  is  unauthorized  in  the 
absence  of  special  authorization  of  Congress  therefor. 


LAND-GRANT  DEDUCTIONS— BODIES  OF  DECEASED  ENLISTED 

MEN. 

Land-grant  deductions  are  not  applicable  to  transportation  of  the  body  of  a 
deceased  enUsted  man  of  the  Navy  nor  to  the  travel  performed  by  the 
civilian  attendant 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  November  28, 
1921. 

I  have  received,  per  indorsement  of  the  Judge  Advocate  Greneral  of 
the  Navy,  dated  November  16, 1921,  your  request  for  decision  whether 
charges  for  transportation  of  the  body  of  a  deceased  enlisted  man  of 
the  Navy  and  of  the  attendant  accompanying  same  are  subject  to  land- 
grant  deductions,  as  per  letter  of  Commander  C.  G.  Mayo,  United 
States  Navy,  Navy  disbursing  officer,  dated  November  5,  1921,  sub- 
mitting therewith  requests  N1545255  and  N1545256,  February  4, 
1921,  for  transportation  from  North  Vallejo  Wharf,  Calif.,  to  Albany, 
Tex.,  of  a  deceased  enlisted  man  of  the  Navy  and  a  civilian  attendant, 
which  expense  is  payable  from  the  appropriation  "Bringing  Home 
Remains  of  Officers,  etc.'' 

The  Government  is  entitled  to  deductions  from  regular  commercial 

charges  under  the  land-grant  acts  on  account  of  transportation  of 

property  and  troops  of  the  United  States.    An  enlarged  construction 

had  been  given  to  the  meaning  of  the  term  "troops  of  the  United 

States  "  by  the  accounting  officers  of  the  Treasury  for  a  number  of 

years,  as  evidenced  by  numerous  decisions  which  were  formulated 

by  the  Comptroller  of  the  Treasury  in  his  decision  of  March  24, 1916, 

21  Comp.  Dec.,  651,  in  which  it  was  held  that : 

The  transportation  of  troops  as  contemplated  by  the  land-grant  acts  applies 
to  the  transportation  required  by  the  United  States  for  persons  in  connection 
with  its  military  service  and  extends  from  the  beginning  of  the  process  of  pro- 
curing men  for  its  mUitary  service  till  their  return,  after  severance  of  said  con- 
nection, to  the  place  where  the  initial  steps  for  entering  the  service  were  tak^i. 

This  ruling  was  also  applied  to  the  transportation  furnished  by  the 
United  States,  as  authorized  by  law,  of  deceased  officers  and  enlisted 
men  as  being  an  expense  incident  to  its  obligation  to  such  officers  and 
enlisted  men  to  finally  dispose  of  their  remains  in  a  fitting  manner. 

The  Supreme  Court  of  the  United  States  in  decision  of  March  31, 
1919,  in  the  case  of  the  United  States  v.  Union  Pacifio  Railroad  Com" 
panj/y  249  U.  S.,  354,  gave  a  more  limited  construction  to  the  term 
"  troops  of  the  United  States  "  as  used  in  the  land-grant  acts.  In  ac- 
cordance with  the  principles  announced  in  said  decision,  the  transpor- 
tation of  the  bodies  of  deceased  officers  and  enlisted  men  can  not  in 
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any  sense  be  considered  ^  troops  of  the  United  States,'^  their  service  as 
such  having  been  terminated  by  death.  Neither  can  said  remains  .be 
considered  as  property  of  the  United  States,  for  the  property  right 
therein  vests  in  the  next  of  kin.  The  casket  and  other  articles  used  in 
the  transportation  and  burial  of  the  body,  though  furnished  by  the 
Government,  ceased  to  be  Government  property  as  soon  as  issued  in 
connection  with  the  deceased,  and  thereafter  can  only  be  considered  as 
subsidiary  to  the  body,  the  property  in  which  vests  with  the  property 
in  the  body.  It  thus  appears  that  this  transportation  can  not  be  con- 
sidered eilher  as  transportation  of  property  or  troops  of  the  United 
States  and  is  therefore  not  subject  to  the  deductions  authorized  under 
the  land-grant  laws  for  the  transportation  of  property  and  troops  of 
the  United  States.  The  civilian  attendant  accompanying  the  remains, 
not  being  embraced  within  the  term  "  troops  of  the  United  States,"  the 
transportation  thereof  is  not  subject  to  deductions  under  said  land- 
grant  laws.  Such  decisions  of  the  Comptroller  of  the  Treasury  as  may 
be  in  conflict  herewith  will  not  be  followed  hereafter. 


LAND-GRANT  DEDUCTION&— NAVAL  RESERVE  FORCE. 

Transportation  fnmished  members  of  the  Naval  Reserve  Force  when  traveUng 
to  or  from  active  service,  or  while  in  active  service,  is  subject  to  the  land- 
grant  deductions  authorized  for  troops  of  the  United  States. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  November  28,  1921. 

I  have  received,  per  indorsement  of  the  Judge  Advocate  General 
of  the  Navy  dated  November  16,  1921,  your  request  for  decision  as 
to  whether  or  not  the  transportation  of  members  of  the  Naval  Re* 
serve  Force  is  subject  to  deductions  authorized  for  the  transportation 
of  troops  of  the  United  States,  as  per  letter  of  Commander  C.  G. 
Mayo,  Navy  disbursing  officer,  dated  November  5,  1921,  submitting 
therewith  request  N988323,  July  22,  1921,  for  the  transportation  of 
James  Epston  Upton,  engineer  (second  class).  United  States  Naval 
Reserve  Force,  from  Taft,  Calif.,  to  San  Francisco,  Calif. 

The  Naval  Reserve  Force  was  established  by  the  act  of  August  29, 
1916,  39  Stat.,  656,  587,  the  members  of  which  obligate  themselves 
to  serve  in  the  Navy  in  time  of  war  or  during  the  existence  of  a  na- 
tional emergency,  when  they  may  be  ordered  into  active  service.    The 

said  act  on  page  588  provides  that — 

Enrolled  members  of  the  Naval  Reserve  Force  shall  be  subject  to  the  laws, 
regulations,  and  orders  for  the  government  of  the  Regular  Navy  ♦  ♦  ♦  when 
tfuployed  in  authorized  travel  to  and  from  such  active  service  in  the  Navy. 

The  transportation  furnished  members  of  the  Naval  Reserve  Force 
must  be  when  traveling  to  or  from  active  service  or  while  in  active 
service,  and  they  are,  therefore,  in  the  same  status  as  other  enlisted 
men  as  being  part  of  the  troops  of  the  United  States,  and  the  travel 
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is  therefore  subject  to  the  land-grant  deductions  authorized  for 
troops  of  the  United  States. 
The  inclosures  transmitted  by  you  are  herewith  returned 


SALE  OF  SURPLUS  WAR  SUPPLIES. 

In  settlement  of  transactions  between  departments  or  services  of  the  Govern- 
ment involving  sale  of  surplus  war  supplies  under  the  act  of  July  11,  1919, 
41  Stat.,  67.  the  proceeds  of  which  are  required  to  be  deposited  as  miscel- 
laneous reivipts  the  disbursing  officer  of  the  department  or  service  receiv- 
ing the  supplies  may  pay  by  check  to  the  order  of  the  Treasurer  of  the 
United  States  and  transmit  it  to  the  proper  officer  of  the  department  or 
service  making  the  sale. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  November  29, 
1921. 

I  have  your  letter  of  November  19,  1921,  wherein  my  decision  is 
re(]^uested  on  the  following  memorandum  of  Col.  H.  C.  Smither, 
Chief  Coordinator,  General  Supply: 

1.  This  office  interprets  39  Stat.,  622,  as  follows : 

"  In  the  settlement  of  transactions  *  *  *  of  the  War  Department  or  of 
any  other  executive  department  of  the  Government,  payment  therefor  shall  be 
made  by  the  proper  disbursing  officer  *  *  *  of  the  department  concerned  '* — 
which  would  require  the  payment  by  check  for  all  purchases  of  service  or  sup- 
plies from  another  department  of  thct  Government  as  well  as  from  civilian 
agencies.  It  is  desired  to  ascertain  the  views  of  your  office  upon  this  interpre- 
tation before  issuing  a  proposed  memorandum  upon  the  subject. 

2.  The  advantages  of  such  procedure  in  simplifying  and  unifying  methods  in 
the  departments  are  many,  particularly  in  view  of  the  great  number  of  inter- 
departmental transactions  which  have  developed  in  recent  months. 

A  full  quotation  of  the  provision  of  the  statute  cited  is  as  follows: 

Provided  further^  That  hereafter  in  the  settlement  of  transactions  between 
appropriations  under  the  Signal  Ck>rp8,  or  between  the  Signal  Corps  and  another 
office  or  bureau  of  the  War  Department,  or  of  any  other  executive  department 
of  the  Government,  payment  therefor  shall  be  made  by  the  proper  disbursing 
officer  of  the  Signal  Ck)rps,  or  of  the  office,  bureau,  or  department  concerned. 
August  29,  1916,  S9  Stat.,  622. 

This  provision,  it  will  be  observed,  is  a  special  authority  appertain- 
ing only  to  such  transactions  to  which  the  Signal  Corps  may  be  a 
party.  It  furnishes  no  guide  in  answering  the  question  as  I  under- 
stand it  to  be,  submitted  in  the  memorandum  of  the  Chief  Coordina- 
tor. I  apprehend  the  question  to  be  whether  under  section  5  of  the 
deficiency  act  of  July  11, 1919, 41  Stat.,  67,  requiring  heads  of  depart- 
ments and  other  responsible  officers  to  purchase  material,  etc.,  from 
other  departments  and  services  of  the  Government  possessing  same 
which  are  no  longer  needed  for  further  use  because  of  cessation  of 
war  activities,  payment  may  be  made  by  the  disbursing  officer  of  the 
purchasing  department  or  other  service,  without  a  settlement  by  the 
General  Accounting  Office  as  required  by  Treasury  Department  Cir- 
cular No.  54  of  August  12,  1907.  The  act  of  July  11,  1919  supra, 
authorizes  sales  by  one  department  to  another  under  the  terms  and 
conditions  therein  specified  and  directs  the  proceeds  of  the  sales  to 
be  covered  into  miscellaneous  receipts.  Such  sales  between  the  de- 
partments being  expressly  authorized  by  law,  they  are  on  the  same 
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footing  as  if  made  to  individuals,  and  no  adjustments  of  appropria- 
tions are  involved  or  required.  I  see  no  reason,  therefore,  where  the 
proceeds  are  to  be  deposited  in  miscellaneous  receipts,  why  the  dis- 
bursing oflScer  of  the  department  or  service  receiving  the  material, 
etc.,  may  not  pay  therefor  by  check  to  the  order  of  the  Treasurer  of 
the  United  States  and  transmit  same  to  the  proper  officer  of  the 
department  or  service  selling  same.  The  provisions  of  circular  54 
remain  in  force  in  all  cases  where  not  excepted  by  or  in  conflict  with 
special  provisions  of  other  laws.  Your  question  is  answered  accord- 
ingly. 

FORFEITURES  OF  ARMY  PAT. 

Court-martial  forfeitures  of  future  Army  pay  are  coUected  as  the  pay  accrues, 
except  as  to  liquidation  of  indebteduess,  and  the  remission  of  the  unexe- 
cuted i)ortion  of  the  sentence  does  not  operate  on  pay  so  collected. 

Decision  by  Comptroller  Creneral  McCarl,  December  1,  1921 : 

The  Chief  of  the  War  Department  Division  has  submitted  a  memo- 
randum decision  on  the  claim  of  Leander  W.  Tourigny,  private, 
Company  B,  Third  Battalion,  United  States  Guards,  for  the  amount 
withheld  from  his  pay  pursuant  to  a  court-martial  sentence  remitted 
after  the  execution  of  a  portion  thereof.  The  Adjutant  General  of 
the  Army  reports : 

1.  The  records  of  this  office  show  that  Leander  W.  Tourigny,  Private,  Com- 
pany B,  3rd  Battalion,  U.  S.  Guards  was  tried  by  General  Court-Martlal  for 
violation  of  the  e5th  Article  of  War,  and  was  sentenced  to  be  confined  at  hard 
labor  for  two  years,  and  to  forfeit  two- thirds  of  his  pay  per  month  for  a  Uke 
period.  The  sentence  was  approved  but  was  mitigated  to  confinement  at  hard 
labor  for  eight  months,  and  forfeiture  of  two-thirds  of  his  pay  each  month  for  a 
llkfit  period. 

2.  Paragraph  10,  Special  Orders  No.  288,  Headquarters  Northeastern  De- 
partment, December  11,  1918,  states  that  so  much  of  the  sentence  imposed  by 
general  court-martial  in  the  case  of  Private  Leander  W.  Tourigny,  Company  B, 
3rd  Battalion,  U.  S.  Guards  published  in  General  Court-Martial  Order  No. 
217,  July  90,  1918,  as  remains  unexecuted  this  date,  is  hereby  remitted. 

It  appears  that  no  payments  were  made  to  claimant  subsequent  to 
June  30,  1918,  until  his  discharge  from  the  Army,  December  16, 
1918,  and  that  on  his  final  statement  there  was  deducted  the  for- 
feiture of  two-thirds  of  his  pay  per  month  to  date  of  remission  of 
the  sentence.  The  fiftieth  article  of  war,  contained  in  section  1342, 
Bevised  Statutes,  as  amended  by  the  act  of  August  29, 1916,  39  Stat., 
658,  provides : 

The  power  to  order  the  execution  of  the  sentence  adjudged  by  a  court-martial 
shaU  be  held  to  include,  inter  alia,  the  power  to  mitigate  or  remit  the  whole 
or  any  part  of  the  sentence,  but  no  sentence  of  dismissal  of  an  officer  and 
no  sentence  of  death  shall  be  mitigated  or  remitted  by  any  authority  inferior 
to  the  President 

Any  unexecuted  portion  of  a  sentence  adjudged  by  a  court-martial  may  be 
mitigated  or  remitted  by  the  military  authority  competent  to  appoint,  for  the 
command,  exclusive  of  penitentiariea  and  the  United  States  Disciplinary  Bar- 
racks, in  which  the  person  under  sentence  is  held,  a  court  of  the  kind  that 
imposed  tlie  sentence,  and  the  same  power  may  be  exercised  by  superior 
military  authority;  bat  no  tenteDce  extending  to  the  dlBmisgal  of  an  officer  or 
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loss  of  files,  no  sentence  of  death,  and  no  sentence  approved  or  conflrroed  by  th« 
President  shall  be  remitted  or  mitigated  by  any  other  authority. 

The  power  of  remission  and  mitigation  shall  extend  to  all  uncollected  for- 
feitures adjudged  by  sentence  of  a  court-martial. 

The  memorandum  decision  is  in  part  as  follows: 

The  second  paragraph  of  the  new  article  50  is  not  unlike  the  old  article 
112  with  the  construction  placed  upon  it  by  the  Comptroller  in  prior  ded- 
sions,  19  Comp.  Dec,  60,  under  which  the  power  of  remission  was  construed 
to  extend  only  to  the  unexecuted  portion  of  the  sentence  both  of  confinement 
and  forfeiture,  and  the  forfeiture  was  held  to  be  executed  as  the  pay  accrued 
to  soldier  by  length  of  service,  that  is  the  forfeiture  executed  itself  as  pay 
accrued. 

The  third  paragraph  of  the  new  article  50  is  entirely  new  and  states  that 
the  power  of  remission  **  shall  extend  to  all  uncollected  forfeitures.'*  This 
shows  a  purpose  of  greater  liberality  in  regard  to  remission  of  forfeitures  of 
pay  than  was  possible  under  the  construction  placed  upon  the  old  article  112, 
and  I  am  of  the  opinion  that  a  forfeiture  can  not  be  considered  oollected  until 
it  is  actuaUy  charged  against  a  soldier's  pay  on  a  pay  roll  with  a  statement 
of  his  account  showing  the  balance  to  date,  either  credit  or  debit,  and  paid  to 
soldier  or  carried  forward  for  collection. 

In  the  Instant  case  soldier's  unexecuted  sentence  (of  July  SO,  1918)  was 
remitted  December  11,  1918.  Of  course  the  confinement  was  executed  to  that 
date  and  the  balance  only  of  that  part  of  sentence  can  be  remitted.  But,  as 
soldier  had  not  been  paid  since  the  date  of  sentence,  and  as  he  continually  had  a 
balance  of  pay  due  him,  no  part  of  the  forfeiture  had  been  collected  and  the 
entire  forfeiture,  as  deducted,  is  r^nitted. 

The  one  hundred  and  twelfth  article  of  war  in  effect  prior  to 

August  29, 1916,  provided : 

Every  officer  who  is  authorized  to  order  a  general  court-martial  shall  havo 
power  to  pardon  or  mitigate  any  punishment  adjudged  by  it,  except  the  punish- 
ment of  death  or  of  dismissal  of  an  ofilcer.  Every  officer  commanding  a  regi- 
ment or  garrison  in  which  a  regimental  or  garrison  court-martial  may  be  held, 
shall  have  power  to  pardon  or  mitigate  any  punishment  which  such  court  may 
adjudge. 

The  power  to  "  pardon  "  a  "  punishment "  given  by  this  article  was 

the  equivalent  of  the  power  to  remit,  and  not  the  power  to  pardon 

which  the  President  has  under  the  Constitution.    See  paragraph  716, 

Winthrop's  Military  Law  and  Precedents,  where  it  is  said : 

The  exercise  of  this  limited  power  simply  relieves  the  accused  in  whole  or 
in  part  from  the  punishment;  tlie  guilt  of  the  offender  as  found,  and  the  penal 
liabUities,  consequent  thereupon,  remaining  unaffected  in  law.  Thus  a  mere 
remission  of  the  punishment  adjudged  a  deserter  will  not  relieve  him  from  the 
dvil  disqualification  attached  by  statute  to  his  conviction;  *  ♦  *  a  pardon 
of  the  offender  by  the  President  will  be  necessary  to  restore  the  forfeited 
right 

It  has  been  held  that  forfeitures  of  pay  to  accrue  in  the  future,  im- 
posed by  sentence  of  a  court-martial,  are  self -executing;  that  is,  the 
amount  forfeited  is  in  contemplation  of  law  collected,  i.  e.,  returned, 
as  it  accrues  from  the  appropriation  under  which  the  pay  accrues  to 
the  General  Treasury,  and  that  the  Government  is  released  by  the  sen- 
tence from  its  promise  to  pay  the  accruing  salary.  23  Comp.  Dec., 
340,  344 ;  12  id.,  276,  284.  I  am  of  opinion  that  the  third  paragraph 
of  the  Fiftieth  Article  of  War  does  not  have  the  effect  of  altering  or 
changing  this  self -executing  characteristic  of  courtrmartial  forfei- 
tures of  pay,  and  that  forfeitures  of  pay  to  accrue  in  the  future  im- 
posed by  sentences  of  courts-martial  are  to  be  considered  as  collected 
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from  day  to  day  as  the  pay  accrues;  subject,  however,  to  the  qualifi- 
cation that  the  forfeitures  imposed  will  be  deferred  until  the  in- 
debtedness of  the  soldier  to  the  Government  has  been  liquidated.    24 
Comp.  Dec,  621 ;  14  id.,  490. 
For  the  reasons  stated  the  memorandum  decision  is  not  approved. 


FORFEITURES  OF  NAVY  PAY. 

An  enlisted  man  of  the  Navy  discharged  with  a  bad-<x>nduct  discharge  pursuant 
to  court-martial  sentence  is  out  of  the  service  and  the  subsequent  disnpproyal 
by  the  Secretary  of  the  Navy  of  the  court-martial  proceedings,  finding,  and 
sentence  does  not  operate  to  entitle  htm  to  pay  subsequent  ot  such  separation. 

Dedsioii  by  Comptroller  Genial  McCarl,  December  1,  1921: 

Ray  Charles  Tanner,  sea.,  2c,  United  States  Navy,  applied  Octo- 
ber 8,  1921,  for  revision  of  the  action  of  the  Auditor  for  the  Navy 
Department  in  disaUowing  by  settlement  No.  234411,  dated  June  11, 
1921,  his  claim  for  pay  from  October  25, 1919,  to  April  12,  1921. 

It  appears  that  appellant  was  tried  by  summary  court-martial  on 
October  15,  1919,  found  guilty  and  sentenced  to  be  discharged  from 
the  naval  service  with  bad-conduct  discharge ;  that  the  sentence  was 
executed  by  orders  of  the  commander  in  chief  on  October  24,  1919, 
and  appellant  discharged ;  that  on  November  20,  1919,  the  Secretary 
of  the  Navy  in  review  of  the  sentence  disapproved  the  proceedings, 
finding,  and  sentence  and  directed  the  commanding  officer  of  the 
n.  S.  S.  Mississippi,  on  which  vessel  appellant  was  serving  when 
discharged,  to  cause  the  records  in  his  case  to  be  corrected  accord- 
ingly ;  that  on  April  5,  1921,  the  chief  of  the  Bureau  of  Navigation 
directed  the  officer  in  charge,  Navy  recruiting  station,  Detroit, 
Mich.,  to  "  inform  Tanner  to  this  effect  and  issue  orders  and  instruc- 
tions for  him  to  report  to  the  nearest  receiving  ship  for  general  de- 
tail"; and  that  pursuant  to  directions  from  the  recruiting  officer, 
Detroit,  Mich.^  appellant  reported  for  duty  on  April  13,  1921.  His 
claim  is  for  pay  for  the  period  between  discharge  on  October  24, 
1919,  and  date  of  reporting  for  duty,  April  13, 1921. 

The  law,  section  17  of  the^  act  of  February  16,  1909,  35  Stat,  623, 
provides : 

That  aU  sentences  of  summary  courts-martial  may  be  carried  into  effect 
upon  the  approval  of  the  senior  officer  present,  and  all  sentences  of  deck 
courts  may  be  carried  into  effect  upon  approval  of  the  convening  authority 
or  his  successor  in  office. 

Section  9  of  the  same  act  provides : 

That  the  Secretary  of  the  Navy  may  set  aside  the  proceedings  or  remit  or 
mitigate,  in  whole  or  in  part,  the  sentence  imposed  by  any  naval  court-martial 
convened  by  his  order  or  by  that  of  any  officer  of  the  Navy  or  Marine  Corps. 

Article  3609(2),  Navy  Begulations,  provides: 

(2)  A  bad-conduct  discharge  can  be  given  only  by  sentence  of  a  geneial  or 
Bnmmary  court-martial.  Discharge  by  sentence  of  a  summary  court-martial 
ean  not  be  given  effect  in  a  foreign  port,  nor  shall  it  be  given  effect  in  a  port 
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ef  the  United  States  or  of  any  of  its  oatlytns  terrltorieB  or  poflaearions  without 
the  approval  of  the  Navy  Department,  except  under  the  conditions  enomerated 
in  article  R  628. 

Article  623  was  stricken  from  the  regulations  by  change  No.  10, 
promulgated  February  25,  1918,  and  therefore  there  seems  to  be  no 
exception  to  the  requirement  in  article  3609  that  bad-conduct  dis- 
charges can  not  be  given  effect  without  the  approval  of  the  Navy 
Department.  But  that  regulation  would  seem  to  be  in  direct  conflict 
witii  the  act  of  1909,  which  authorizes  the  sentences  of  summary 
courts-martial  to  be  carried  into  effect  upon  the  approval  of  the 
senior  officer  present. 

It  is  apparent,  therefore,  that  the  bad  conduct  discharge  given 
appellant  on  October  24,  1^9,  was  pursuant  to  the  court-martial 
sentence  and  the  authority  of  law  for  carrying  same  into  effect.  The 
sentence  having  been  legally  executed,  appellant  was  out  of  the 
service  and  nothing  remaining  for  the  Secretary  to  act  upon,  his 
disapproval  of  the  proceedings,  finding,  and  sentence  on  November 
20,  1919,  was,  without  effect  to  restore  appellant  to  a  service  status 
so  as  to  entitle  him  to  pay  for  the  period  October  25,  1919  to  April 
12,  1921. 

Upon  this  review  no  difference  is  found  and  the  auditor's  settle- 
ment is  sustained. 


NAVY  PAY--COMMISSIONED  WARRANT  OFFICERS  APPOINTED  TO 
LINE  OFFICES  UNDER  ACT  OF  JUNE  4,  1920. 

PennaDent  commissioned  warrant  officers  of  the  Navy  appointed  to  permanent 
line  offices  under  act  of  June  4,  1020,  41  Stat.,  885,  are  not  entitled  to  retain 
the  pay  of  the  commissioned  warrant  o/S^ces  vacated  by  each  appointmenta 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  December  2»  1921: 
I  have  your  letter  of  October  26,  1921,  asking  whether  commis- 
sioned warrant  officers  of  the  Regular  Navy,  with  pay  under  the  act 
of  August  29,  1916,  at  the  rate  of  that  of  lieutenant,*  junior  grade, 
or  lieutenant,  will  continue  to  be  entitled  to  be  paid  at  that  rate 
after  appointment  under  the  act  of  June  4,  1920,  in  the  Regular 
Navy,  to  the  respective  offices  of  ensign  .or  lieutenant,  junior  grade, 
or  whether  upon  such  appointment  their  pay  will  become  that  of 
the  regular  pay  rate  only  attached  to  the  offices  to  which  thus  ap- 
pointed. 

The  act  of  August  29,  1916,  39  Stat.,  578,  under  which  these  com- 
missioned warrant  officers  became  entitled  to  the  rates  of  pay  of  lieu- 
tenant, junior  grade,  or  lieutenant,  reads: 

Hereafter  chief  boatswains,  chief  gunners,  chief  machinists,  chief  car- 
penters, chief  sail  makers,  chief  pharmacists,  and  chief  pay  clerks,  on  the 
active  list  with  creditable  records,  shall,  after  six  years  from  date  of  commis- 
aion,  receive  the  pay  and  aUowances  that  are  now  or  may  hereafter  be  allowed 
a  lieutenant  (Junior  grade),  United  States  Navy:  Provided,  That  chief  boat- 
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9W9tam,  chief  gmuienw  diief  machinists,  chief  carpentors,  chief  sail  makers, 
chief  pharmacists,  and  chief  pay  derlkS,  on  the  active  list  with  ereditable 
records,  shall,  after  twelve  years  from  date  of  conmiission,  receive  the  pay 
tnd  allowances  that  are  now  or  may  hereafter  be  allowed  a  lieutenant.  United 
States  Navy. 

The  ftct  of  May  22,  1917,  40  Stat.,  86,  under  which  these  pernm- 
nently  conmiissioned  warrant  officers  hold  temporary  commissions, 
and  as  temporary  officers  are  entitled  by  virtue  of  the  saving  pay 
clause  it  contains  to  be  paid  at  their  higher  permanent  conmiissioned 
warrant  rate,  reads: 

Sec.  7.  That  the  permanent  *  •  •  commissions,  appointments,  and  waiw 
rants  of  officers  shaU  not  be  vacated  by  reason  of  their  temporary  advance- 
ment or  appointment  •  •  *  Provided  further,  That  no  person  who  shall 
receive  a  temporary  appointment  shaU  be  entitled  to  pay  or  allowances  except 
under  snch  temporary  appointment:  And  provided  further.  That  ui>on  deter- 
mination of  tonpokary  appointments  in  a  higher  grade  or  rank  as  authorized 
by  this  act  the  ofllt'ers  <so  aivancfd  ♦  ♦  ♦  shall  revert  to  the  grade,  rank  or 
rating  from  which  t^iiporarlly  advanced,  unless  such  officers  or  enli.sted  men  in 
tlie  meantime.  In  accordance  with  law,  become  entitled  to  promotion  to  a  liigher 
grade  or  rank  in  the  permanent  Navy  *  *  *  in  which  case  they  shaU  revert 
to  said  higher  grade  or  rank  and  shall,  after  passing  the  prescribed  examina- 
tions, be  commissioned  accordingly. 

Sec.  13.  Nothing  contained  in  this  Act  shall  operate  to  reduce  the  rank,  pay, 
or  aUowances  that  would  have  been  received  by  any  person  in  the  Navy,  Ma- 
rine Corps,  or  Coast  Guard  except  for  the  passage  of  this  Act. 

i3ection  4  of  the  act  of  June  4, 1920, 41  Stat,  835,  under  which  these 
commissioned  warrant  officers  while  holding  temporary  offices  "^  shall 
be  appointed  "  to  permanent  offices,  reads: 

That  in  addition  to  the  number  of  transfers  and  appointments  hereinbefore 
aUowed,  commissioned  warrant  officers  of  more  than  fifteen  years'  service  since 
date  of  warrant  or  date  of  first  appointment  as  paymaster's  clerk,  pharmacist 
or  mate,  who  had  creditably  served  in  the  war  with  the  German  Government 
in  temporary  commissioned  ranks  or  grades  in  the  regular  Navy,  shall  be  ap- 
pointed to  a  permanent  rank  or  grade  for  which  they  may  be  qualified  as  es- 
tablished and  shown  by  their  records  of  service  during  their  term  of  service 
not  above  the  temporary  rank  or  grade  held  by  them  at  the  time  of  transfer 
*  *  *  Provided  further.  That  no  transfers  or  appointments  made  in  accord- 
ance with  sections  3  and  4  of  this  act  shall  be  to  a  higher  grade  or  rank  than 
lieutenant  in  the  Navy:  And  provided  further,  That  officers  appointed  to  tile 
permanent  Navy  in  accordance  with  the  foregoing  sections  who  now  hold  per- 
manent warrant  or  permanent  commissioned  warrant  rank  in  the  United  States 
Navy  shaU,  if  they  thereafter  fail  professionally  on  examination  for  promotion, 
revert  to  such  permanent  warrant  or  permanent  commissioned  warrant  status. 

This  act — unlike  that  of  the  temporary  promotion  statute  of  May 
22, 1917,— contains  no  saving  pay  clause. 

In  the  absence  of  such  a  saving  pay  clause  in  the  act  of  June  4, 
1920,  peimanent  commissioned  warrant  officers  on  investment  under 
it  with  the  offices  of  ensign  or  lieutenant,  junior  grade,  become  en- 
titled to  the  regular  pay  attached  to  those  offices  only. 

The  clause  in  section  4  of  the  act  of  June  4, 1920,  to  which  you  refer, 
to  the  effect  that  commissioned  warrant  officers  appointed  to  perma- 
nent offices  under  said  act,  shall  ^  if  they  thereafter  fail  profession- 
ally on  examination  for  promotion,  revert  to  such  permanent  war- 
rant or  permanent  commissioned  warrant  status,"  does  not  affect  the 
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pay  attached  to  the  line  offices  to  which  appointed  or  of  the  incum- 
bents of  them. 

You  are,  therefore,  advised  that  permanent  commissioned  warrant 
officers  appointed  to  permanent  line  offices  under  the  act  of  June  4, 
1920,  are  not  entitled  to  retain  the  pay  of  the  commissioned  warrant 
offices  vacated  by  such  appointment. 


PURCHASE  OP  NEWSPAPERS. 

ISubscrlptlon  to  a  daily  newspaper  published  for  dissemination  of  general  news 
and  information  may  not  be  paid  from  an  appropriation  made  for  "  books 
of  reference  and  works  and  periodicals  **  relating  to  technical  subjects  con- 
nected with  the  work  of  the  Hydrographic  Office. 

Decision  by  Comptroller  General  McCarl,  December  3,  1921: 

The  Sun-Herald  Corporation  applied  November  4,  1921,  for  a 
review  of  the  action  of  the  Navy  Department  Division  of  the  General 
Accounting  Office  in  disallowing  by  settlement  No.  243603,  dated 
October  29,  1921,  its  claim  for  $11  on  account  of  subscription  to  the 
New  York  Herald  for  the  fiscal  year  ending  June  30, 1921. 

It  appears  that  the  paper  was  sent  to  and  received  by  the  United 
States  Navy  Hydrographic  Office,  Washington,  D.  C,  in  accordance 
with  a  subscription  dated  June  18,  1920,  signed  by  W.  C.  Asserson, 
captain,  United  States  Navy,  acting  hydrographer. 

The  appropriation  sought  to  be  charged  with  the  price  of  this  sub- 
scription is  in  the  following  terms : 

For  purchase  and  printing  of  nautical  books,  charts,  and  sailing  directions; 
copperplates,  steel  plates,  chart  paper,  packing  boxes,  chart  portfolios,  electro- 
typing  copperplates,  cleaning  copperplates;  tools,  instruments,  power,  and  ma- 
terials for  drawing,  engraving,  and  printing;  materials  for  and  mounting  charts; 
reduction  of  charts  by  photography;  photolithographing  charts  for  immediate 
use;  transfer  of  photolithographic  and  other  charts  to  copper;  purchase  of 
equipment  for  the  storage  of  plates  used  in  making  charts  and  for  the  storage 
of  Hydrographic  Office  charts  and  publications;  care  and  repairs  to  printing 
presses,  furniture,  instruments,  and  tools ;  extra  drawing  and  engraving ;  trans- 
lating from  foreign  languages;  telegrams  on  public  business;  preparation  of 
pilot  charts  and  their  supplements,  and  printing  and  mailing  same;  purchase 
of  data  for  charts  and  sailing  directions  and  other  nautical  publications;  books 
of  reference  and  works  and  periodicals  relating  to  hydrography,  marine  mete- 
orology, navigation,  surveying,  oceanography,  and  terrestrial  magnetism,  and 
to  other  professional  and  technical  subjects  connected  with  the  work  of  the 
Hydrographic  Office,  $50,000.    Act  of  May  29,  1920,  41  Stat.,  665. 

The  New  York  Herald  is  a  daily  newspaper  published  for  the 
dissemination  of  news  and  information  to  the  reading  public  gener- 
ally and  does  not  come  within  the  classification  "  books  of  reference 
and  works  and  periodicals  relating  to  hydrography,  marine  meteor- 
ology, navigation,  surveying,  oceanography,  and  terrestrial  magne* 
tism,  and  to  other  professional  and  technical  subjects  connected  with 
the  work  of  the  Hydrographic  Office." 

Clearly  the  subscription  to  a  daily  newspaper  does  not  come  within 
any  of  the  other  items  of  expense  expressly  provided  for  under  the 
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appropriation  hereinbefore  quoted.  Therefore,  it  must  be  held  that 
said  appropriation  is  not  available  for  the  payment  of  the  subscrip- 
tion in  question.  The  act  of  May  29,  1920,  41  Stat,  665,  contains  a 
provision  reading  as  follows: 

No  expenditure  shall  be  incurred  or  authorized  for  personal  services  or  othei^ 
wise  under  tbe  Hydrographic  Office  in  the  District  of  Columbia,  during  the 
fiscal  year  1921,  except  as  herein  authorized  by  appropriations  under  the 
Navy  Department  or  under  appropriations  that  may  be  made  for  printing  and 
binding. 

It  is  evident  that  if  Capt.  Asserson  was  acting  in  his  official 
capacity  in  ordering  the  New  York  Herald  sent  to  the  Hydrographic 
Office  his  action  was  in  direct  contravention  of  law  and  could  impose 
no  liability  on  the  United  States.  Therefore,  the  Sun-Herald  Corpo- 
ration should  look  to  him  as  an  individual  for  the  price  of  the  sub- 
scription in  question. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the 
settlement  is  sustained. 


LEAVE  OF  ABSENCE— NAVAL  STATION  EMPLOYEES. 

Leave  of  a  naval  station  employee  aceumalated  prior  to  transfer  beyond  the 
continental  limits  of  the  United  States  may  not  be  counted  in  determining 
his  right  to  accumulative  leave  through  a  four-year  period,  under  act  of 
August  29,  1916,  39  Stat,  557,  which  confines  its  benefits  to  employees  at 
stations  outside  the  contintotal  limits  of  the  United  States. 

The  four-year  period  through  which  the  leave  of  naval  station  employees  outside 
the  continental  limits  of  the  United  States  may  accumulate,  under  act 
of  August  29,  1916,  39  Stat,  557,  may  rotate  after  tlie  first  four-year 
period  has  expired  by  eliminating  the  first  of  the  four  years  and  adding 
the  year  subsequent  to  the  four  years  as  the  fourth  year. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  December  5,  1921 : 

I  have  your  letter  of  October  22,  1921,  referring  to  decision  of 

the  Comptroller  of  the  Treasury  of  February  19,  1917,  and  asking: 

1.  Whether  leave  of  naval  station  employees  accumulated  in  the  United 
States  prior  to  transfer  beyond  its  continental  limits  may  be  added  to  leave 
accumulated  subsequent  to  transfer  for  the  purposes  of  the  fecial  leave  legis- 
lation in  the  act  of  August  29,  1916,  39  Stat.,  557,  for  such  employees  outside 
of  the  continental  limits  of  the  United  States. 

For  illustration,  you  present  this  case : 

Date  of  appointment  In  U.  S.,  August  1,  1917. 

Date  of  transfer  to  island  station,  September  1,  1918. 

Leave  due  at  time  of  transfer,  32  1/2  days. 

Date  of  request  for  leave  at  station,  September  1,  1920. 

l^eave  due  at  time  of  request,  60  days. 

2.  Whether  the  four  years'  accumulative  leave  under  the  statute  may  rotate, 
BUbJect  to  the  limitation  of  120  days,  or  in  other  words  whether  it  may  accumu- 
late for  the  first  four  years  and  this  four  years'  status  once  attained  become 
continuous  thereafter  as  each  new  year  accrues  by  means  of  eliminating  the 
first  of  the  four  years  and  adding  the  year  subsequent  to  the  four  years  as  the 
fourth  year.  In  lieu  of  a  new  four  years  starting  over  again  for  accumulation 
purposes  with  the  fifth  year,  of  which  the  fifth  would  be  the  first  year,  the 
sixth  year  ^e  second  year,  and  so  on,  as  held  in  the  declaien  of  February 
19,  1917. 
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In  reply  you  are  advised  that  statute  confines  the  aocumula* 
tive  benefits  it  authorizes  to  employees  at  stations  outside  of  the  con* 
tinental  limits  of  the  United  States.  Those  at  stations  in  the 
United  States  are  not  within  its  purview.  This  being  true,  I  do  not 
think  it  contemplates  that  leave  accumulated  prior  to  transfer 
from  the  United  States  should  be  counted  for  accumulation  pur- 
poses.   Your  first  question  is,  therefore,  answered  in  the  negative. 

Your  second  question  is  answered  in  the  affirmative.  While  the 
statute  does  not  expressly  indicate  how  it  shall  operate  in  this 
respect,  yet  in  view  of  its  beneficial  character  and  your  statement  that 
you  believe  the  suggested  change  will  be  in  the  interest  of  the 
United  States,  it  is  concluded  that  the  four  years  may  rotate  as  indi- 
cated, subject  to  the  limitation  of  120  days  of  accumulated  unused 
and  otherwise  lapsed  leave.  The  decision  of  February  19,  1917,  is 
modified  accordingly. 


VACCINATION. 


Vaccination  of  an  employee  of  the  Government,  under  requirements  of  city  or 
State  health  regulations,  Is  an  individual  expense  and  is  not  authorized  to 
be  paid  from  Government  funds. 

Decision  by  Comptroller  General  McCarl,  December  5,  1921: 

W.  M.  Lockwood,  disbursing  clerk,  Interstate  Commerce  Com- 
mission, applied  October  18,  1921,  for  a  review  of  the  action  of  the 
State  and  Other  Departments  Division  of  this  office  in  disallowing 
by  miscellaneous  settlement  No.  11122,  dated  October  1,  1921,  credit 
in  his  accounts  for  payment  of  $8  to  city  of  Deadwood,  S.  Dak. 
(voucher  No.  14378,  November,  1919),  charge  for  vaccinating  eight 
men. 

It  appears  that  while  I.  C.  C.  car  No.  20  was  parked  within  the  city 
limits  of  Deadwood,  November  10, 1919,  a  laborer  of  the  party  being 
found  to  have  smallpox  was  removed  to  the  detention  hospital,  the 
car  was  fumigated,  and  all  the  other  members  of  the  party  were 
vaccinated  by  order  of  the  city  health  authorities.  For  fumigation 
of  the  car,  $5,  and  for  the  eight  vaccinations,  $8,  voucher  was  stated 
in  favor  of  the  city  of  Deadwood  and  was  paid. 

The  item  in  question  was  disallowed  for  the  reason  that,  as  stated 
in  a  decision  by  the  Comptroller  of  the  Treasury,  January  12,  1921, 
Taccination  of  an  employee  is  an  expense  relating  to  the  individual 
and  is  not  authorized  to  be  paid  under  Government  appropriation. 
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SUBSISTENCE— UNITED  STATES  SHIPPING  BOARD. 

The  |S  tnaTtmiim  per  diem  for  actual  ezpenees  of  sabsistence  prescribed  in 
the  act  of  August  24,  1921,  42  Stat.,  192,  for  officers  and  employees  of  the 
United  States  Shipping  Board  and  Emergency  Fleet  Corporation,  applies 
to  each  day,  and  reimbursement  can  not  be  allowed  on  the  basis  of  the 
aTerage  daily  expenses  for  a  trip  or  a  givoi  period. 

Comptoller  General  McCarl  to  the  Chairman,  United  States  Shipping  Boardr 
December  6,  1921: 

I  have  a  letter  from  the  President,  United  States  Shipping  Board 
Emergency  Fleet  Corporation,  dated  November  23,  1921,  and  re- 
ceived in  this  office  November  29,  1921,  requesting  decision  whether 
under  the  provision  in  the  act  of  August  24,  1921,  42  Stat,  192, 
hereinafter  quoted,  reimbursement  may  be  made  for  actual  expenses 
of  subsistence  exceeding  $5  in  any  day  when  the  expenses  for  the 
trip  do  not  exceed  an  average  of  $5  a  day. 

The  provision  in  question  reads : 

That  no  part  of  this  appropriation  shall  be  used  for  actual  expenses  of  sub- 
sistence exceeding  $5  a  day  or  per  diem  in  lieu  of  subsistence  exceeding  $4  for 
any  officer  or  employee  of  the  United  States  Shipping  Board  or  the  United 
States  Shipping  Board  Emergency  Fleet  Corporation. 

The  intent  and  purpose  of  this  provision  was  to  make  the  traveling 
expenses  of  officers  and  employees  of  the  United  States  Shipping 
Board  and  the  United  States  Shipping  Board  Emergency  Fleet  Cor- 
poration subject  to  the  same  limitation  as  is  applicable  to  officers  and 
employees  in  other  branches  of  the  Government  service  under  the  act 
of  April  6,  1914,  38  Stat.,  318,  and  section  13  of  the  act  of  August 
1, 1914,  38  Stat,  680. 

It  has  been  the  uniform  practice  in  applying  the  $5  limit  pre- 
scribed in  the  act  of  April  6,  1914,  to  hold  that  it  applies  to  each 
day  and  that  reimbursement  can  not  be  allowed  on  the  basis  of  the 
average  daily  expenses  for  a  trip  or  a  given  period. 

If  it  had  been  the  intent  to  allow  reimbursement  on  the  basis  of 
average  daily  expenses  in  the  case  now  under  consideration  it  must 
be  assumed  that  specific  provision  to  that  effect  would  have  been 
made  in  the  law,  as  was  done  in  the  case  of  consular  inspectors  in 
the  act  of  April  15,  1918,  40  Stat.,  528. 

The  question  submitted  is  answered  in  the  negative. 


TRAVELING  EXPENSES— MINGLING  OF  PRIVATE  AND  PUBLIC 

BUSINESS. 

When  there  is  a  mlngUng  of  private  matters  with  Government  business  by  a 
OoyemmeDt  officer  or  employee  in  a  travel  status  the  expenses  incurred 
thereby  can  not  be  charged  against  the  Government. 

ComptroUer  General  McCarl  to  the  Attorney  General,  December  6,  1921: 

I  have  your  letter  of  September  80,  1921,  requesting  that  the 
accounts   for  the   December   quarter,   1920,   of   Charles   T.    Wal- 
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ton,  United  States  marshal  for  the  southern  district  of  California, 

be  reopened  and  that  there  be  recharged  per  diems  and  expenses 

paid  Herbert  N.  Ellis,  assistant  United  States  attorney,  for  travel 

to  and  from  San  Diego^  Calif. 

The  charges  recommended  for  disallowance  are  as  follows: 

Item  1.  October  12  to  17,  incl,: 

Consulting   dilTerent   departments — ^immigration,    customs,    etc. — con- 

ceniing  cases  pending  for  trial,  for  information  this  office  and  to 

handle.    Also  attended  preliminary  hearings  Garse  and  others. 
Left  San  Diego  2.00  a.  m.,  Oct.  17. 
Arrd.  LoB  Angeles  7.30  a.  m^    ^ 

Per  dlems  October  12, 13,  14,  15,  16.  and  17 $24. 00 

Expenses  of  trip 7.90 

Item  2.     October  19  to  24 j  inch: 

Preliminary  hearing  U.  S.  vs,  E.  L.  Lincoln,  and  other  matters  along 

line  above  referred  to. 
Left  Los  Angeles  3 :00  p.  m.,  Tuesday,  Oct.  10. 
Arrd.  San  Diego   6:30      " 
Left       "         "      2 :00  a.  m.,  Sunday,  Oct.  24. 
Arrd.  Los  Angeles  7 :30      " 

Per  diems  October  19,  20,  21,  22,  23  and  24 24. 00 

Expenses  of  trip 11.95 

Item  3.     October  29  to  November  2,  inch: 

Be  suit,  Superior  Court,  against  Hoffman,  Indian  Agent;  representing 

Government  interest. 
Left  Los  Angeles  3 :00  p.  m.,  Friday,  Oct  29. 
Arrd.  San  Diego    6 :30      " 
Left      *•         "       3 :00      "      Tuesday,  Nov.  2. 
Arrd.  Los  Angeles  6 :30      " 

Per  diems  October  29,  30,  31,  November  1  and  2 20.00 

Expenses  of  trip — .         9.30 

Item  4.     November  5  and  6,  incl.: 

Re  Harry  Merwin  hearing  at  San  Diego. 

Left  Ix)s  Angeles  3:00  p.  m.,  Friday,  Nov.  5. 

Arrd.  San  Diego     6:30      " 

Left      "         "        3:00      "      Saturday,  Nov.  6. 

Arrd.  Los  Angeles  6 :30      " 

Per  diems  November  5  and  6 8.00 

Expenses  of  trip 9,30 

Item  5.     November  10  to  12,  inch: 

Preparation  of  complaint  against  McGregor  Lawrence,  et  aL 

Left  Los  Angeles  3 :00  p.  m.,  Wednesday,  Nov.  10. 

Arrd.  San  Diego   6:30      " 

Left      "  "    3:00      "      Friday,  Nov.  12. 

Arrd.  Los  Angeles  6 :30      " 

Per  diems  November  10,  11  and  12 12.00 

Expenses  of   trip 9.30 

Item  6.     November  13  to  16: 

Re  preparation  for  and  hearings,  A.  R.  Arundt,  Torres,  Pratt  Ortez, 

et  al.,  and  case  Superior  Court,  against  Holtman,  Indian  agent. 
I^ft  Los  Angeles  6:00  p.  m.,  Saturday,  Nov.  13. 
Arrd.  San  Diego   9:30      " 
Left      "  "    2 :00  a.  m.,  Tuesday,  Nov.  16. 

Arrd.  Tx)8  Angeles  7 :30      " 

Per  diems  November  13,  14,  15  and  16 16.00 

Expenses  of   trip 9-30 

Item  7.    November  19  to  23,  incl.: 

A.  R.  Arundt  hold  to  answer  at  S.  D.,  Ortez,  Adam  Torres  hearing; 

Monday   11/22/20,  G.   B.   Laughlin,   Jack   K.   Russell  and   others, 

hearing. 
Left  Los  Angeles  midnight,  Friday,  Nov.  19. 
Arrd.  San  Diego   5:00  a.  m.,  Saturday,  Nov.  20. 
Left      "  "      2:00      "      Tuesday,  Nov.  23. 

Arrd.  Los  Angeles  7:30      ••  »  »• 
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dlems  November  19,  20,  21,  22  and  23 $20.00 

Eixpenses  of  trip 9:30 

Item  8.    November  25  to  28,  incU: 

For  Van  Anspach  hearing,  EI  Centro ;  and  re  Augastlne  Flores. 

Left  Los  Angeles  8 :40  a.  m.,  Tuesday,  Nov.  25. 

Arrd.  El  Centro    5:00  p.  m.,      " 

Left      "  "    8 :05  a.  m..  Sunday,  Nov.  28. 

Arrd.  Lofl  Angeles  4 :40  p.  m.,      "  " 

Per  diem  November  25,  26,  27  and  28 20.00 

E^cpenses  of  trip [ 19.18 

Item  9.    December  2  to  6,  ind,: 

Hearings  at  San  Diego,  Harry  Hunt,  Ed  I^roy,  and  others.  Also  re 
Gov.  Land,  San  Diego,  consulting  various  officials  re  maps  and  titles. 
Sat.  Dec.  4th,  several  hearings  before  Commissioner. 

Left  Los  Angeles  midnight  Thursday,  Dec.  2, 

Arrd.  San  Diego    5 :  00  a.  m.,  Friday,  Dec.  3. 

Left      "        •*       2 :  00  a..m.,  Monday,  Dec.  0. 

Arrd.  Los  Angeles  7 :  15  a.  m.,      **  " 

Per  diems  December  2,  3,  4,  5  and  6 20. 00 

Expenses  of  trip 11.95 

Item  10.    December  17  to  21  incl.: 

RebeariDg  before  Commissioner,  Wm.  McMahon  and  Mabel  White. 

Left  Los  Angeles    6 :  00  p.  m.,  Friday,  Dec.  17. 

Arrd.  San  Diego     9:30    " 

Left      •*        ••         2 :  00  a.  m.,  Tuesday,  Dec.  21. 

Arrd.  Los  Angeles  7 :  30    " 

Per  diems  December  17,  18,  19,  20,  and  21 20. 00 

Expenses  of  trip 11. 95 

Item  11.    December  24  to  28  incL: 

Be  Hans  Chris  Anderson  (Albertson)  ;  consulting  Woolman  (special 
deputy  collector  customs),  visited  jail,  consulted  Gusweiler  (prohibi- 
tion officer)  re  George  Page  and  other  pending  cases. 

Left  Los  Angeles   6 :  00  p.  m.,  Friday,  Dec.  24. 

Arrd.  San  Diego     9:30    •*  "  •* 

Left      "        "         2 :  00  a.  m.  Tuesday,  Dec  28. 

Arrd.  Los  Angeles  7 :  30    "  "  " 

Per  diems  December  24,  25,  26,  27,  and  28 20. 00 

Expenses  of  trip .: 11. 95 


Total 325. 38 

It  is  shown  by  the  examiner's  report  that  Herbert  N.  Ellis  was  ap- 
pointed assistant  district  attorney  October  11, 1920,  and  took  the  oath 
of  office  on  the  same  day,  with  official  headquarters  at  Los  Angeles, 
and  that  prior  to  his  appointment  as  assistant  district  attorney  he 
was  engaged  in  the  general  practice  of  law  at  San  Diego,  where  he 
still  maintains  his  private  residence.  The  examiner  states  that  it  is 
understood  that  Mr.  Ellis'  wife  is  also  a  lawyer,  and  it  is  presumed 
that  he  continues  his  law  practice  at  Sap  Diego  in  association  with 
her,  inasmuch  as  they  maintain  a  law  office  there  in  the  First  Na- 
tional Bank  Building,  or  such  appears  to  be  a  fact  according  to  the 
building  directory  and  the  lettering  on  the  dc^or  of  room  916  ("  Her- 
bert N.  Ellis  and  Clara  B.  Ellis,  lawyers"). 

Exception  was  taken  by  the  examiner  to  the  fact  that  nearly  all 
of  the  trips  to  San  Diego  embrace  a  week-end  and  include  nearly 
every  week-end  during  the  quarter. 

It  is  also  noted  that  the  assistant  attorney  spent  12  or  13  days  at 
San  Diego  following  his  appointment    It  is  further  shown  by  refer- 


802  DECISIONS  OF  THE  OOMPTBOLLBB  GENERAL. 

ence  to  the  expense  accounts  of  the  district  attorney's  office  for  a 
period  of  one  year  prior  to  Mr.  Ellis'  employment  that  official  visits 
to  San  Diego,  other  than  regular  attendance  at  court,  were  less  fre- 
quent and  of  shorter  duration.  It  also  appears  that  the  district  attor- 
ney sanctioned  the  week-end  trips  of  his  assistant  so  as  to  premit  him 
to  be  frequently  in  his  home  town  over  Sundays ;  in  fact,  it  is  shown 
that  officials  having  business  with  the  district  attorney's  office,  city, 
county,  and  Federal,  were  informed  that  Mr.  Ellis  would  be  in  San 
Diego  very  frequently,  usually  at  the  end  of  the  week  and  remain 
over  imtil  the  first  of  the  next  week,  and  they,  therefore,  arranged 
their  business  accordingly. 

The  request  of  the  Attorney  General  that  the  expenditures  be 
recharged  to  the  marshal  in  his  accounts  is  in  substance  a  disapproval 
of  the  procedure  followed. 

From  the  evidence  submitted  there  is  little  doubt  that  these  con* 
stantly  repeated  trips  of  the  assistant  United  States  attorney  were 
made  primarily,  if  not  solely,  that  he  might  visit  his  home  at  San 
Diego,  and  that  the  attending  to  such  business  as  might  be  there  was 
merely  incidental  and  not  such  as  to  justify  the  charging  to  the 
United  States  of  the  expense  of  the  constantly  repeated  ween^-end 
visits.  Where  there  is  a  mingling  of  private  matters  and  Govern- 
ment matters  the  clear  rule  must  be  that  as  they  cannot  be  separated 
the  expenses  incurred  thereby  cannot  be  charged  against  the 
(Tovemment. 

The  settlement  is  reversed  and  a  difference  of  $325.38  is  certified 
in  favor  of  the  United  States.   . 


HONORABLE-DISCHARGE  GRATUITY— NAVY— EXTENSION  OF 

ENUSTMENTS. 

Payment  of  honorable-discharge  gratuity  to  enlisted  men  of  the  Navy  npon 
extension  of  tfillstments  for  less  than  four  years  depends  upon  whether  tlie 
initial  extension  was  entered  Into  prior  or  subsequent  to  July  11,  1919 ;  if 
prior  no  gratuity  Is  anthoriased,  but  If  on  or  subsequent  to  that  date  pay- 
ment of  the  gratuity  Is  authorized  under  the  same  conditions  as  upon 
reenlistments  for  corresponding  perloda 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  December  6,  1921: 
I  have,  by  your  direction,  the  letter  of  November  18,  1921,  of  the 
Judge  Advocate  General  of  the  Navy,  referring  for  decision  a  ques* 
tion  presented  by  the  Chief  of  the  Bureau  of  Supplies  and  Accounts, 
Navy  Department,  as  follows : 

1.  The  act  of  22  August,  1912,  37  Stat,  331,  provides  that  only  men  who 
extended  their  four-year  term  of  enlistment  for  a  period  aggregating  four  yearn 
are  entitled  to  payment  of  honorahle-dlscharge  gratuity.  The  evident  Intent 
of  this  act  was  to  place  men  extending  their  enlistments  on  a  parity  with  men 
reenlisting  for  a  full  term,  which  at  that  time  was  four  yeara 
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2.  Tbe  act  of  4  Jime.  1920,  41'  Stmt,  886,  permits  «iill8tni«it  (and  reenltet- 
ment)  for  periods  of  two,  three,  or  four  years,  and  provides  tiiat  all  laws  now 
applicable  to  four-year  enlistmwts  shall  apply  to  enlistments  for  a  shorter  period 
with  proportionate  benefits  npon  dlseharse  and  reenlistment 

3.  The  act  of  22  Ausrost,  1912,  provides  that  men  extending  their  enlistments 
shall  be  aititled  to  and  shall  receive  the  same  pay  and  allowances  as  thoogh 
legolarly  discharged  and  reenlisted  immediately  npon  expiration  of  their  term 
of  enlistment 

4.  As  men  may  now  reenlist  for  a  term  less  than  four  years,  and  receive,  nnder 
the  restrictions  of  section  2  of  the  act  of  12  July,  1921,  proportionate  benefits^ 
including  honorable-discharge  gratuity,  for  such  reenlistment,  it  is  requested 
that  the  Comptroller  General  of  the  United  States  decide  on  the  legality  of  pay- 
ment of  honorable-discharge  gratuity  to  men  extending  their  enlistment  for  a 
period  less  than  an  aggregate  of  four  years. 

The  answer  to  this  question  hinges  upon  whether  the  initial  ex- 
tension was  entered  into  prior  or  subsequent  to  July  11,  1919. 

The  acts  of  July  11, 1919,  41  Stat,  134,  and  June  4,  1920,  41  Stat, 
836,  authorize  enlistments  for  two,  three,  or  four  years,  and  each  car- 
ries a  provision : 

*  *  *  all  laws  now  applicable  to  four-year  enlistments  shall  apply  *  *  • 
to  enlistments  for  a  shorter  period  with  proportionate  benefits  npon  dischar^s 
and  reenlistment 

The  conditions  under  which  honorable-discharge  gratuity  is  pay- 
able on  an  extension  of  enlistment  are  found  in  the  act  of  August  22, 
1912, 37  Stat,  331,  as  follows: 

^  •  *  such  enlisted  men  as  extend  the  term  of  enlistment  as  authorized 
in  this  section  shaU  be  entitled  to  and  shall  receive  the  same  pay  and  allowances 
in  all  respects  as  though  regularly  discharged  and  reenlisted  immediately  upon 
expiration  of  their  term  of  enlistment,    •    *    * 

Accordingly,  upon  an  extension  of  enlistment,  honorable-discharge 
gratuity  is  payable  under  the  same  conditions  and  subject  to  the  same 
restrictions  as  upon  a  reenlistment. 

Prior  to  the  enactment  of  the  act  of  July  11, 1919,  reenlistments  in 
the  Navy  were  authorized  only  for  four  years,  and  an  honorable-dis- 
charge gratuity  was  payable  only  upon  a  reenlistment  for  four  years 
or  on  an  extension  of  an  enlistment  for  an  aggregate  equivalent  to  a 
period  of  reenlistment.  The  act  of  July  11,  1919,  authorizes  en- 
listments for  shorter  periods  and  provides  for  "  proportionate  bene* 
fits  "  on  reenlistment. 

In  decision  of  this  office,  1  Comp.  Gen.,  212,  it  was  held : 

While  extensions  of  enlistment  for  one  year  are  authorized  by  the  act  of 
August  22,  1912,  there  is  no  statutory  period  of  enlistment  or  reenlistment  for 
one  year  authorized  by  any  act,  and  therefore  no  gratuity  is  payable  on  a 
one-year  extension  standing  alone.  The  right  to  a  gratuity  is  Umited  to  that 
wMch  would  accrue  to  a  man  **  as  though  regularly  discharged  and  reenlisted 
Immediately."  The  minimum  period  of  enlistment  or  reenlistment  in  the  Navy 
is  two  years,  and  it  is  to  the  two  and  three  year  enlistments  only  that  the  ''pro- 
portionate benefits  "  are  extended  by  the  acts  of  July  11, 1919,  and  June  4, 1920. 

In  decision  of  the  Comptroller  of  the  Treasury,  27  Comp.  Dec, 
210,  in  deciding  the  question  presented  by  you  as  to  the  "  proportion- 
ate benefits "  to  which  enlisted  men  of  the  Navy  were  entitled  wno 
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reenlisted  under  continuous  service  for  two  or  three  year  periods,  it 
was  held,  quoting  from  the  syllabus : 

The  amount  of  honorable-discharge  gratuity  or  reenlistment  bonus  of  enUsted 
men  of  the  Navy  on  reenlistment  for  two  years,  or  three  years,  or  four  years, 
authorized  by  the  acts  of  July  11,  1919,  41  Stat.,  Id4,  and  June  4,  1920,  41 
Stat.,  836,  is  equal  to  the  pay  the  enlisted  men  would  haTe  received  if  they  had 
been  employed  In  actual  service  two  months,  or  three  months,  or  four  months, 
respectively. 

Whether  an  enlisted  man  is  entitled  to  an  honorable  discharge 
gratuity  upon  a  two  or  three  year  extension  of  an  enlistment  de- 
pends, therefore,  upon  whether  the  initial  extension  was  entered  into 
prior  or  subsequent  to  July  11,  1919.  If  prior  to  July  11,  1919,  no 
gratuity  is  payable,  there  being  no  equivalent  period  authorized  for 
reenlistment  and  so  no  authorized  gratuity.  If  on  or  subsequent  to 
July  11, 1919,  the  authorization  for  reenlistments  for  periods  of  two 
or  three  years,  with  the  provision  for  "  proportionate  benefits  "  upon 
reenlistment  for  those  periods,  confers  a  right  to  a  gratuity  upon 
extensions  entered  into  on  or  subsequent  to  that  date  under  the  same 
conditions  as  upon  reenlistments  for  corresponding  periods. 

Except  for  the  fact  that  the  act  of  July  12,  1921,  42  Stat.,  139, 
places  a  limitation  upon  the  amount  of  gratuity  that  may  be  payable 
(see  1  Comp.  Gen.,  195),  the  construction  announced  in  27  Comp. 
Dec,  210,  has  equal  application  to  extensions  of  enlistments  when  the 
initial  extension  was  entered  into  on  or  subsequent  to  July  11,  1919. 


CONTRACTS— LOWEST  BIDDER. 

Several  contractors  having  been  specially  Invited  to  bid  on  emergency  services 
for  the  Government,  the  aUeged  incompetency  of  one  of  those  contractors 
who  makes  the  lowest  bid  Is  insufficient  reason  for  accepting  the  bid  of 
another,  and  no  more  Is  authorized  to  be  paid  for  the  service  performed 
than  the  amount  of  the  lowest  bid. 

Decision  by  Comptroller  General  McCarl,  December  7,  1921: 

Lieut.  Col.  Perrin  L.  Smith,  Finance  Department,  United  States 
Army,  applied  September  6,  1921,  for  revision  of  the  action  of  the 
Auditor  for  the  War  Department  in  disallowing,  by  settlement  No. 
65,529,  dated  May  13,  1921,  an  item  of  $4,718  representing  difference 
between  payment  to  Merchants  Transfer  Co.  of  $12,648  for  services 
in  connection  with  moving  files  and  records  of  the  Adjutant  Gen- 
eral's Office  and  $7,930,  the  price  bid  by  the  Smith  Storage  &  Transfer 
Co.  for  moving  the  same  files  and  records. 

The  auditor  based  his  disallowance  upon  a  provision  relating  to 
the  purchase  of  regular  and  miscellaneous  supplies  of  the  Quarter- 
master Department  made  by  the  act  of  July  5, 1884,  23  Stat.,  109,  as 
follows : 

Tbe  award  in  every  case  shall  be  made  to  the  lowest  responsible  bidder  for 
the  best  and  most  suitable  article,  the  right  being  reserved  to  reject  any  and 
aUbida. 


DECISIONS  07  THE  OOMFTBOUJBR  GBKBRAL.  806 

Whether  this  enactment  has  any  application  in  the  present  case  is 
tumecessary  to  determine. 

The  reasons  given  by  the  Quartermaster  Department  for  accepting 
the  higher  bid  of  the  Merchants  Transfer  Co.  are,  first,  that  work 
formerly  done  by  the  Smith  Co.  had  not  been  satisfactory,  and  as  the 
moving  to  be  done  involved  the  taking  down  and  setting  up  of  file 
cases  and  the  packing  and  unpacking  of  files  and  records,  it  was 
thought  that  the  Smith.  Co.  could  not  do  it  properly  and  as  expedi- 
tiously as  the  urgent  needs  of  the  service  required ;  second,  that  the 
Merchants  Transfer  Co.  price  covered  packing  and  unpacking  of  all 
files  and  records  and  the  taking  down  and  erecting  all  file  cases, 
whereas  the  bid  of  the  Smith  Co.  covered  moving  only. 

The  main  reason  for  accepting  a  bid  nearly  63  per  cent  higher  than 
the  lower  bid  was  that  services  theretofore  rendered  by  the  lower 
bidder  were  thought  to  have  been  more  or  less  unsatisfactory.  This 
is  too  general  and  could  have  been  protected  against  by  bond.  Also, 
the  service  required  is  stated  to  have  been  urgent,  bids  being  called 
for  by  2  p.  m.  of  the  same  day  invitation  therefor  was  issued,  and  the 
service  was  to  be  rendered  beginning  9  a.  m.  next  day.  If  incompe- 
tency of  the  lowest  bidder  is  urged  as  the  reason  for  accepting 
another  bidder,  the  question  suggests  itself  why  such  incompetent 
should  have  been  invited  to  bid,  the  conditions  being  urgent  and 
the  incompetency  known. 

And  so  also  with  regard  to  the  contention  that  the  bid  of  the  Mer- 
chants Transfer  Co.  covered  a  different  and  greater  service 
than  that  covered  by  the  lower  bid,  consideration  of  the  invitation 
!  to  bid  is  in  order.  The  request  for  proposal,  dated  February  28, 
1918,  invited  bids — 

for  a  moving  of  office  furniture  and  equipment  for  the  Adjutant  General's 

;  Office  from  various  places,  as  indicated  on  memorandum  attached,  to  the  first 

!  floor  of  the  building  at  24th  and  M  Sts.,  N.  W.    FuU  information  in  reference 

to  the  various  places  and  articles  may  be  had  upon  application  to  the  chief 

clerk.  Adjutant  General's  Office,  Room  254,  State,  War  and  Navy  Building. 

Whether  the  same  information  as  to  the  requirements  in  the  matter 
of  packing  and  unpacking  files  and  records  and  taking  down  and 
setting  up  file  cases  was  given  to  each  of  the  bidders,  and  if  so  why 
the  bid  of  the  Smith  Co.  did  not  cover  such  services,  does  not  appear. 
I  The  difference  in  bids  is  so  great  that  upon  the  showing  made  the 

auditor's  action  must  be  affirmed.    Upon  a  review  of  the  matter  no 


I         differences  are  found  and  the  settlement  is  sustained. 
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LAUNDRY— ARMY  NURSES. 

Clothing  of  Army  nurses  may  be  included  in  and  paid  for  as  hospital  lanndrx 
of  the  Medical  Department     (1  Ck)mp.  Gen.,  207,  amplified.) 

Comptroller  General  McCarl  to  the  Secretary  of  War,  December  7, 1921: 

I  have  your  letter  of  November  21,  1921,  with  reference  to  the 
decision  of  October  10,  1921,  1  Comp.  Gen.,  207,  in  which  it  was 
held,  quoting  from  the  syllabus,  that : 

Army  nurses  are  not  entitled  to  a  commutation  aUowance  for  the  laundering 
of  their  uniforms  soiled  when  on  public  duty,  nor  to  reimbursement  for  the 
amount  expended  therefor. 

You  suggest  that  in  certain  respects  the  decision  may  raise  a 
question  as  to  the  validity  of  paragraphs  or  portions  thereof  of  the 
Manual  for  the  Medical  Department,  1916,  as  amended,  as  follows: 

47.  (a)  Respecting  the  clothing  of  enlisted  men  of  the  Medical  Department  on 
duty  in  wards,  mess  rooms,  kitchens,  etc.,  which  provides  that  "  White  clothing 
soiled  while  on  such  duty  may  be  included  In  the  hospital  laundry  (par.  267).** 

96.  Nurses'  uniforms  soiled  while  on  pubUc  duty  will  be  washed  as  a  part  of 
the  hospital  laundry.     (See  par.  267.) 

222.  The  soiled  clothing  of  patients  will  be  washed  as  a  part  of  the  hospital 
laundry  (par.  267).    •     ♦     *     (C.  M.  M.  D.  No.  11,  Feb.  3.  1919.) 

267.  The  hospital  laundry  comprises — ^first,  the  linen,  clothing,  and  bedding 
belonging  to  the  Medical  Department,  as  above  enumerated ;  second,  the  wash- 
able clothing  of  patients  under  treatment  In  hospital  (par.  222) ;  third, 
the  white  coats  and  trousers  of  the  enlisted  attendants  (par.  47a) ;  fourth, 
the  uniforms  of  the  Nurse  Oorps  soiled  whUe  on  pubUc  duty.  ♦  •  ♦  (CX  M. 
M,  D.  No.  11,  Feb.  3,  1919.) 

Taking  up  first  the  laundering  of  the  uniforms  of  nurses;  it  is 
well  settled  that  where  the  pay  and  allowances,  or  compensation,  of 
officers  and  employees  of  the  Government  are  fixed  by  statute  they 
may  be  neither  increased  nor  diminished  by  executive  action.  5 
Comp.  Dec.,  806;  8  id,,  390;  9  id.,  278;  11  id.,  252  and  573;  and  the 
authorities  therein  cited ;  and  I  do  not  understand  that  you  question 
the  correctness  of  the  decision  of  October  10, 1921,  that  the  claimant 
therein  was  entitled  neither  to  reimbursement  of  the  actual  cost  of 
having  her  uniforms  laundered,  nor  to  an  amount  as  commutation 
in  lieu  of  such  laundering  by  the  Government. 

There  is  for  consideration,  however,  the  question  whether  in  the 

proper  administration  of  the  Medical  Department  of  the  Army,  the 

inclusion  with  the  hospital  laundry  of  the  clothing  indicated  in  the 

Manual  for  the  Medical  Department  is  contemplated  and  authorized 

by  the  appropriation  for  that  department.    The  appropriation  for 

the  Medical  Department  of  the  Army,  act  of  June  80, 1921,  42  Stat«, 

87,  appropriated  funds  for,  among  other  purposes,  the  following: 

♦  ♦  •  for  advertising  ♦  ♦  ♦  laundry,  and  all  other  necessary  mia- 
ceUaneoos  expenses  of  the  Medical  Department    *    *    *. 

The  provision  has  appeared  in  this  appropriation  for  some  years, 
see  act  of  May  11,  1908,  35  Stat.,  122,  and  the  annual  appropriation 
acts  since  that  date. 
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Ib  a  decision  to  the  Secretray  of  War,  47  MS.  Comp.  Dec.,  1590, 
December  24,  1908,  the  Comptroller  of  the  Treasury  held: 

I  have  to  adriae  you  that  In  my  opinioo  tbe  proTlalon  for  "laandry"  In 
the  above  appropriation  is  applicable  to  the  expenses  of  the  laundering  of  the 
private  property  therein  referred  to  viz.,  the  washable  garments  of  patients 
admitted  to  hospital,  the  white  coats  and  trousers  of  enlisted  attendants  of 
the  virards,  operating  rooms,  post-mortem  rooms,  dining  rooms,  and  kitchens 
of  hospitals,  and  the  uniforms  of  the  nurses  of  the  Nurses  Corps  (female) 
under  the  circumstances  set  forth  in  the  above  communication  of  the  Surgeon 
General,  and  under  suitable  regulation  to  be  promulgated  by  you. 

The  decision  of  October  10,  1921,  1  C!omp.  Gen.,  207,  was  not  in- 
tended and  is  not  to  be  understood  as  affecting  the  administratiye 
procedure  of  caring  for  the  hospital  laundry  as  prescribed  in  the 
quoted  provisions  of  the  Manual  for  the  Medical  Department,  based 
as  those  provisions  are  on  a  decision  of  the  Comptroller  of  the 
Treasury. 

Your  questions  are  answered  accordingly. 


NAVY  PAY— SHORE  DUTY  IN  ALASKA. 

An  officer  of  tbe  Naval  Reserve  Force  is  entitled  to  10  per  cent  Increase  of 
pay  as  on  shore  duty  beyond  seas  while  serving  in  Alaska  as  a  member 
of  the  Navy  Alaskan  Ck>al  Ck)mmi8sion,  although  he  is  not  attached  to 
any  particular  station.     (19  Comp.  Dec,  709,  overruled.) 

Decision  by  Comptroller  General  McCarl,  December  9,  1921 : 

Lieut.  Phil.  J.  Weiss,  United  States  Naval  Reserve  Force,  applied 
November  16,  1921,  for  review  of  settlement  No.  190488,  dated  Octo- 
ber 8, 1921,  Navy  Department  Division,  this  office,  disallowing  claim 
for  10  per  cent  increase  in  pa}'  while  on  duty  in  Alaska,  May  20, 
1920,  to  April  6,  1921. 

It  appears  that  by  orders  of  May  6,  1920,  claimant  was  appointed 
a  member  of  the  Navy  Alaskan  Coal  Commission,  detached  from  all 
other  duty  and  ordered  to  proceed  with  the  commission  to  Alaska, 
for  "  shore  duty  beyond  the  continental  limits  of  the  United  States  " ; 
that  he  left  Seattle,  Wash.,  on  May  20,  1920,  and  arrived  at  Seward, 
Alaska,  on  May  26,  1920;  and  that  from  Seward  he  proceeded  to 
Anchorage  and  subsequently  to  Chickaloon,  Alaska,  74  miles  inland, 
the  headquarters  and  permanent  station  of  the  commission  from 
June  16, 1^20,  to  date  of  his  detachment  on  March  29,  1921,  and  that 
he  returned  to  Seattle  on  April  6, 1921. 

The  reason  given  for  disallowance  is  that  claimant  was  not  on  duty 
at  a  station  in  Alaska  as  required  by  the  act  of  May  13, 1908,  35  Stat., 
128,  and  19  Comp.  Dec.,  709,  is  cited  as  authority.  That  decision 
held  that  an  officer  ordered  to  duty  with  an  Alaskan  coal  investigat- 
ing: expedition  who  while  in  Alaska  was  quartered  and  subsisted  at 
Government  expense  at  a  camp  established  by  him  as  organizer  of 
the  expedition  was  not  entitled  to  10  per  cent  increase  of  pay  because 
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not  on  duty  at  a  station  in  Alaska,  but  in  a  travel  status  and  entitled 
to  actual  expenses.  Apparently,  the  holding  in  that  decision  that 
in  order  to  be  entitled  to  foreign  shore  duty  pay  the  officer  must  bo 
serving  at  a  station  was  based  on  the  Army  law  since  the  act  of  May 
13, 1908,  contains  no  requirement  that  the  service  must  be  performed 
at  a  station.  When  an  officer  is  ordered  to  duty  on  shore  bej'ond 
seas  which  in  fact  requires  his  attention  to  the  exclusion  of  all  other 
duty  he  is  to  be  regarded,  for  purposes  of  pay,  as  being  on  "  shore 
duty  beyond  seas."  21  Comp.  Dec.,  604.  The  act  of  May  13,  1908, 
repealed  prior  laws  assimilating  the  pay  of  officers  of  the  Navy  to 
officers  of  the  Army,  with  the  exception  of  the  nonreduction  clause 
therein  which  gives  to  Navy  officers  on  foreign  shore  duty  right  to 
foreign  shore  pay  until  their  return  to  the  United  States  from  such 
duty.  22  Comp.  Dec,  35.  It  is  apparent  that  the  principle  followed 
in  19  Comp.  Dec,  709,  was  reversed  in  the  later  decisions  cited.  It 
is  also  evident  that  the  duty  now  in  question  was  shore  duty  in 
Alaska  that  required  the  officer's  attention  exclusive  of  all  other  duty. 
The  act  of  March  3, 1901,  31  Stat.,  1108,  provides: 

•  •  ♦  That  officers  of  the  Navy,  and  officers  and  enlisted  men  of  the 
Marine  Corps,  who  have  been  detailed,  or  may  hereafter  be  detailed,  for  shore 
duty  in  Alaska,  the  Philippine  Islands,  Guam,  or  elsewhere  beyond  the  con- 
tinental limits  of  the  United  States,  shall  be  considered  as  having  been  detailed 
for  "shore  duty  beyond  seas."  and  shall  receive  pay  accordingly,  with  such 
additional  pay  as  may  be  provided  by  law  for  service  in  Island  possessions  of 
the  United  SUtes. 

The  act  of  May  13, 1908,  36  Stat,  128,  provides  that : 

*  *  *  AH  officers  on  sea  duty  and  all  officers  on  shore  duty  beyond  the 
continental  limits  of  the  United  States  shaU  while  so  serving  receive  ten  per 
centum  additional  of  their  salaries  and  Increase  as  above  provided,  and  such 
.increase  shall  commence  from  the  date  of  reporting  for  duty  on  board  ship 
or  the  date  of  sailing  from  the  United  States  for  shore  duty  beyond  the  seas  or 
to  Join  a  ship  in  foreign  waters. 

The  act  of  March  3,  1901,  was  not  repealed  by  the  act  of  May  13, 
1908.  See  Geering  v.  United  States^  46  Ct.  Cls.,  187.  It  is  evident 
from  the  language  used  in  the  act  of  May  13,  1908,  that  the  terms 
''  shore  duty  beyond  the  continental  limits  of  the  United  States  "  and 
'^  shore  duty  beyond  the  seas  "  as  used  therein  refer  to  the  same  class 
of  duty,  and  that  for  such  duty  the  act  authorizes  '^  ten  per  centum 
additional  of  their  salaries.^' 

The  act  of  March  3,  1901,  provides  that  shore  duty  in  Alaska  for 
officers  of  the  Navy  shall  be  considered  as  "  shore  duty  beyond  seas  " 
and  paid  accordingly.  Since  shore  duty  in  Alaska  is  shore  duty 
beyond  seas,  it  follows  that  officers  of  the  Navy  while  so  serving  are 
ejititled  to  10  per  cent  additional  to  their  pay. 

In  the  case  in  question  Lieut.  Weiss  was  on  shore  duty  in  Alaska 
for  the  period  in  question  and  is  entitled  to  10  per  cent  increase  of 
pay  during  said  period.  Accordingly,  he  is  entitled  to  10  per  cent 
on  $2,400y  or  $240  per  annum  additional,  from  May  20,  1920,  date 
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of  sailing  from  Seattle,  to  April  6,  1921,  dat«  of  return  to  Seattle, 
10  months  and  17  days,  $211.33. 

Upon  this  review  the  settlement  is  reversed  and  $211.33  certified 
due  claimant 


TRANSPORTATION  OF  DEPENDENTS  OF  NAVAL  OFFICERS. 

A  naval  officer  detached  from  duty  abrond  and  ordered  to  duty  in  tbe  United 
States,  and  who  proceeds  with  his  wife  via  a  commercial  liner  in  Ueu  of 
an  available  Army  transport,  is  entitled  to  reimbursement  of  the  expenses 
of  himself  and  wife  to  the  extent  only  that  would  have  been  incurred  had 
they  traveled  by  the  transport 

Decision  by  Comptroller  General  McCarl,  December  9,  1921: 

Capt.  Chester  Wells,  United  States  Navy,  applied  September  29, 
1921,  for  revision  of  the  action  of  the  Auditor  for  the  Navy  Depart- 
ment in  disallowing  by  settlement  No.  8531,  dated  June  28, 1921,  his 
claim  for  reimbursement  of  expenses  of  travel  of  himself  and  wife 
from  Madrid,  Spain,  to  Washington,  D.  C.,under  orders  of  May  1, 1920. 

Under  orders  of  May  1, 1920,  Capt.  Wells  was,  upon  the  reporting 
of  his  relief,  to  consider  himself  detached  from  duty  as  naval  attach^, 
American  Embassy,  Madrid,  Spain,  and  was  to  proceed  to  Wash- 
ington, D.  C,  and  report  to  the  Chief  of  Naval  Operations  for  duty. 
He  was  relieved  from  duty  May  22, 1920,  and  left  Madrid  that  day. 
He  traveled  by  way  of  Bordeaux  and  Paris,  France,  and  London, 
England,  sailing  from  Liverpool,  England,  June  2, 1920,  on  the  K  M. 
S.  CelUc.  He  arrived  in  New  York,  June  11,  1920,  and  Washing- 
ton, D.  C,  June  12,  1920. 

The  auditor  settled  the  claim  and  found  $110.66  due  the  United 
States  by  charging  Capt.  Wells  with  some  of  the  items  paid  him  by 
Commander  C.  G.  Mayo,  (S.  C.)  United  States  Navy,  on  voucher 
179,  first  quarter  1921,  basing  the  settlement  on  a  holding  that  Capt. 
Wells  should  have  made  the  water  travel  by  the  U.  S.  A.  T.  Pooc^ 
hantaa  from  Antwerp,  Belgium,  to  New  York  instead  of  by  the 
R  M.  S.  Celtic  from  LiverpooL 

That  transportation  was  available  and  would  have  been  assigned 
had  application  been  made  therefor  is  shown  by  a  report  made  by 
the  Port  Commander  at  Antwerp,  who  states : 

U.  S.  A.  T.  Pocahontas  was  the  first  boat  which  sailed  from  Antwerp  for  New 
York  subsequent  to  May  26th,  1920 — sailed  on  June  4,  1920.  Accommodationa 
would  have  been  a vn liable  for  Captain  Wells,  U.  S.  N.,  and  wife  on  this  boat 
had  he  applied,  as  the  Pocahontas  had  a  total  of  one  hundred  and  one  (101) 
first-class  passengers,  with  a  capacity  for  219. 

The  Comptroller  of  the  Treasury,  referring  to  the  act  of  March  2, 

1907,  34  Stat.,  1170,  repeatedly  affirmed  the  action  of  the  Auditor  for 

the  Navy  Department  in  settlements  based  on  allowing  officers  of  the 

liavy  reimbursement  only  for  what  would  have  been  the  cost  to  the 

GoTermnent  as  expenses  of  travel  had  the  officer  proceeded  by  the 
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shortest  usually  traveled  routes  instead  of  the  route  selected,  or  had 

used  the  Government  transport  service  instead  of  commercial  lines. 

See  72  MS.,  658,  February  6, 1916 ;  72  id.,  1194,  March  9, 1915 ;  76  «., 

1300,  March  30, 1916. 

This  office  is  advised  that  the  cost  of  first-class  railroad  and  sleep* 

ing  car  accommodations  from  Madrid,  Spain,  to  Antwerp,  Belgium, 

via  Paris,  France,  in  May,  1920,  was  as  follows : 

First-class  fare  from  Madrid  to  Spanish  border 90.70  pesetaai 

Sleeping  car  accommodations 38.25       " 

First-class  fare  from  Spanish  border  to  Paris 173.55  francs. 

Slewing  car  accommodations 102.50      " 

Railroad  fare,  Paris  to  Antwerp 73.25       ** 

Sleeping  car  accommodations,  Paris  to  Brussels 45.65       ** 

These  rates  make  a  total  of  128.95  pesetas  which  at  the  rate  of 
0.1685  equal  $21.72,  and  a  total  of  394.95  francs  which  at  the  rate  of 
0.1600  equal  $63.19,  a  grand  total  for  railroad  accommodations  of 
$84.91. 

To  this  are  added -the  following  expense  claims: 

May  22.  Transfer  of  baggage  at  Madrid $1.25 

Tips  to  porter  on  train .50 

May  23.  Breakfast  and  tip  en  route  on  train 1. 00 

Luncheon  and  tip  en  route  on  train 1. 00 

Dinner  and  tip  en  route  on  train 2. 00 

Lodging  at  hotel,  Bordeaux 1. 00 

May  24,  Transfer  of  baggage  at  Bordeaux 1. 26 

Breakfast  and  tip  at  Bordeaux 1. 25 

Tips  to  porter  on  train .  50 

Lundi  and  tip  en  route 1.25 

Dinner  and  tip  en  route 1. 25 

Lodging  in  Paris 1.25 

Transfer  of  baggage  at  Paris 1. 25 

3iay  25.  Breakfast  and  tip  at  Paris L  25 

Lunch  and  tip 1.25 

Dinner  and  tip 1.25 

Lodging 1. 25 

May  28.  Breakfast  and  tip .  75 

Transfer  of  baggage,  leaving  Paris 1. 26 

21.75 

From  date  of  leaving  Paris  to  date  of  sailing  from  Liverpool 
claim  was  made  for  expenses  of  lodging,  subsistence,  and  tips  at  the 
rate  of  $5  per  day.  An  allowance  at  this  rate  from  9  a.  m.,  May 
26,  to  9  a.  m.,  June  4,  for  nine  days,  would  equal  $45,  and  with  an 
allowance  of  $2.50  for  transfer  of  baggage  in  Antwerp  the  total  of 
$47.50  is  computed. 

Subsistence  cost  on  the  U.  S.  A.  T.  Pocahontas  at  $1.75  for  the 
13  days  of  the  voyage  to  New  York  would  amount  to  $22.75. 

An  estimate  of  actual  cost  to  the  Government  compiled  from  the 
above  figures  would  amount  to  $176.91.  Commander  C.  G.  Mayo 
(S.  C),  paid  appellant  $332.09,  making  an  overpayment  of  $155.18. 

The  claim  for  reimbursement  of  expenses  for  Mr&  Wells  is  filed 
under  the  act  of  May  18,  1920,  41  Stat.,  604,  which  authorizes  the 
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famishing  of  transportation  in  kind  to  the  wife  of  an  officer  who  is 
ordered  to  make  a  permanent  change  of  station. 

The  Comptroller  of  the  Treasury  in  passing  upon  the  act  of  May 
18, 1920,  held  in  27  Comp.  Dec.,  63-76,  that  where  an  officer  without 
knowledge  of  the  provisions  of  the  act  of  May  18, 1920,  transports  a 
wife  at  his  own  expense  without  having  applied  for  transportation 
in  kind  for  her,  he  is  entitled  to  reimbursement  for  what  it  would 
have  cost  the  Govepimcnt  to  furnish  the  transportation. 

In  27  Comp.  Dec,  731,  the  Comptroller  of  the  Treasury  held,  quot- 
ing from  the  syUabus: 

The  limit  of  cost  of  the  transportation  of  dependents  of  naval  officers  ordered 
to  make  a  permanent  change  of  station,  under  section  12  of  the  act  of  May  18, 
1920,  41  Stat.,  604,  is  the  cost  of  the  ticket,  and  no  transportation  of  personal 
haggage  is  aathorized  in  connection  therewith  except  that  which  may  be  covered' 
by  the  ticket  famished  on  transportation  request 

What  is  stated  in  this  syllabus  in  reference  to  personal  baggage  has 
equal  application  to  cost  of  meals  en  route  for  which  reimbursement 
would  be  authorized. 

The  act  of  May  18, 1920,  41  Stat.,  604,  contains  this  proviso :  ' 

That  transportation  supplied  the  wife  *  *  *  of  such  officer,  to  or  from 
stations  beyond  the  continental  limits  of  the  United  States,  i^hall  not  be  other 
than  by  Government  transport  if  such  tran^)ortation  is  available. 

Prior  to  the  enactment  of  the  act  of  May  18, 1920,  no  laws  were  in 
existence  authorizing  the  furnishing  of  transportation  for  an  officer's 
wife,  except  as  were  provided  in  the  acts  of  June  12,  1906,  34  Stat., 
264,  and  March  2, 1907,  34  Stat,  1170. 

In  the  matter  of  travel  to  and  from  the  continental  limits  of  the 
United  States  the  act  of  May  18, 1920,  grants  no  rights  to  transporta- 
tion for  an  officer's  wife  not  previously  authorized  when  the  use  of 
Government  transports  are  available. 

Captain  Wells  must  be  presumed  to  have  had  knowledge  that  the 
Government  was  maintaining  transport  service  between  the  United 
States  and  European  ports  as  well  as  knowing  of  his  rights, 
existent  prior  to  the  act  of  May  18,  1920,  to  apply  for  and,  if  avail- 
able, be  furnished  transportation  for  Mrs.  Wells  on  ships  of  this 
service. 

With  it  an  established  fact  that  transportation  was  available  for 
the  sea  travel  to  New  York,  Captain  Wells  can  secure  no  more  in  the 
way  of  reimbursement  for  expenses  of  his  wife  than  would  have  cost 
the  Government  had  transportation  been  furnished  her  as  authorized 
by  the  act  of  May  18,  1920.  He  is,  therefore,  not  entitled  to  any 
reimbursement  for  cost  of  transportation  on  the  B.  M.  S.  Celtic^  for 
'  the  reason  that  there  would  not  have  been  any  costs  had  passage 
been  taken  on  the  Army  transport. 

Accordingly,  Captain  Wells  will  be  allowed  on  account  of  expenses 
lor  Mrs.  Wells  only  what  would  have  been  the  cost  to  the  Govern- 
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meiit  for  railroad  and  sleeping-car  accommodations  from  Madrid, 
Spain,  to  Antwerp,  Belgium,  or  $84.91,  which  amount  will  further 
reduce  the  amount  due  the  United  States  on  his  personal  kccount  to 
$70.27. 

Upon  this  revision  the  action  of  the  Auditor  for  the  Navy  Depart- 
ment in  certifying  that  there  is  due  the  United  States  $110.66  is  modi- 
fied, in  that  a  difference  of  $70.27  only  is  f oimd  so  due. 


PURCHASE  OF  FURNITURE  FOR  LEGATIONS. 

Purchase  of  household  famiture,  including  furnishings,  is  authorized  under  th* 
provision  for  "furniture"  in  the  appropriation  "Ck>ntingent  expenaca, 
foreign  missions,  1920/' 

The  appropriation  "(Contingent  expenses,  foreign  missions,  1920,**  is  not  avail- 
able for  the  purchase  of  furniture  for  a  new  legation  building  when  the 
specific  appropriation  made  for  its  furnishing  has  been  exhausted. 

Decision  by  Comptroller  General  McCarl,  December  10»  1921: 

The  chief  of  the  State  and  Other  Departments  Division  of  this 
office  submitted  on  November  21, 1921,  the  following: 

The  act  of  March  4, 1919,  40  Stat,  1328,  provides  as  follows: 

"  To  enable  the  President  to  provide,  at  the  public  expense,  aU  such  stationery, 
blanlcs,  records,  and  other  boolcs,  seals,  presses,  flags,  and  signs,  as  he  shall 
think  necessary  for  the  several  embassies  and  legations  in  the  transaction  of  tlieir 
business,  and  also  for  rent,  repairs,  postage,  telegrams,  futyiiPure,  typewriters, 
including  exchange  of  same,  messenger  service,  compensation  of  kavassea, 
guards,  dragomans,  and  porters,  including  compensation  of  interpreters,  and 
the  compensation  of  dispatch  agents  at  London,  New  York,  San  Francisco,  and 
New  Orleans,  and  for  traveling  and  miscellaneous  expenses  of  embassies  and 
legations,  and  for  printing  in  the  Department  of  State,  and  for  loss  on  bills  of 
exchange  to  and  from  embassies  and  legations,  including  such  loss  on  bills  of 
exchange  to  officers  of  the  United  States  Court  for  China,  and  payment  in 
advance  of  subscriptions  for  newspapers  (foreign  and  domestic)  under  this 
appropriation  is  hereby  authorized,  $1,310,000,  of  which  sum  $10,000  shall  be 
immediately  available.** 

The  special  account  of  Boaz  Long,  minister  to  Salvador,  submitted  herewith, 
covers  a  draft  for  $2,998.70  (taken  up  as  $2,819.50),  covering  a  purchase  of 
furniture  and  furnishings  which  has  been  approved  for  payment  in  the  sum 
of  $2,819.50,  under  the  appropriation,  *' Contingent  exx)enses,  foreign  missions* 
1920."    The  said  furniture  was  sold  by  Mr.  Long  to  the  United  States. 

In  the  first  place,  from  reading  the  statute,  it  would  appear  that  the  *'  furni- 
ture" in  question  should  be  ejusdem  generis  with  the  other  items  mentioned 
therein,  in  which  event  it  would  seem  to  cover  only  office  furniture. 

Secondly,  and  furthermore,  it  would  not  appear  to  be  proper  to  classify 
••  Furnishings  "  as  **  Furniture.* 

In  view  of  these  conditions  it  is  the  opinion  of  this  office  that  the  amount  of 
the  claim  which  Mr.  Long  has  submitted  should  be  disallowed.  With  this  end 
In  view  the  matter  is  submitted  to  you  for  approval,  modification,  or  disapprovaL 

The  settlement  and  account  referred  to  and  involved  are  inclosed  herewith. 

For  the  activities  of  the  Department  of  State  as  affecting  the  matter 
of  international  relations  and  the  transaction  of  the  necessary  busi- 
ness in  connection  therewith  Congress  annually  makes  appropriations 
for  salaries  of  ambassadors,  ministers,  etc.,  and  for  other  expenses 
in  connection  therewith. 

In  some  instances  embassy  or  legation  buildings  are  not  the  prop- 
erty of  the  United  States  but,  including  the  furniture  and  fumidi- 
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mgs,  may  be  owned  or  leased  by  the  respectiye  ambassadors  or  min- 
isters. Prior  to  the  completion  of  the  structure  provided  for  in  the 
act  of  April  15, 1918,  40  Stat,  530,  the  legation  in  Salvador  was  in 
rented  quarters.  Boaz  Long,  minister  to  Salvador,  it  is  understood, 
was  appointed  during  July,  1914,  and  of  necessity  rented  and  fur- 
nished the  legation  building  occupied  by  him  at  San  Salvador  until 
June,  1917,  at  which  time  said  building,  furniture,  and  furnishings 
were  destroyed  by  the  earthquake  there  occurring.  Consequent  there- 
upon, it  is  understood,  additional  furniture  and  furnishings  were  pur- 
chased and  installed  by  the  said  minister  in  other  rented  quarters. 
Thereafter,  upon  the  construction  of  the  legation  building  provided 
for  by  the  terms  of  the  act  of  April  15, 1918,  this  furniture  was  trans- 
ported to,  installed,  and  used,  in  whole  or  in  part,  in  such  Govern- 
ment-owned legation  building. 

The  act  making  appropriation  for  the  legation  building  at  San 
Salvador,  40  Stat,  530,  provides: 

For  the  erection  at  the  city  of  San  Salvador  on  ground  presented  by  the  Gov- 
ernment of  Salvador  of  a  suitable  building,  to  be  constructed  of  reinforced  con- 
crete for  the  nse  of  the  legation  to  Salvador,  both  as  a  residence  of  fhe  minister 
aad  for  the  offices  of  the  legation,  $50,000,  or  so  much  thereof  as  may  be  neces* 
sary,  said  sum  to  include  $10,000  for  the  purcliase  of  the  necessary  furniture 
for  the  building :     •    ♦     ♦. 

There  was  a  further  enactment  March  2,  1921,  41  Stat.,  1214,  pro- 
viding an  appropriation  of  $11,000  for  filling  and  grading  the 
grounds  of  this  legation  building. 

These  two  appropriations,  without  annual  limitation,  have  been 
consolidated  by  the  Division  of  Bookkeeping  and  Warrants  of  the 
Treasury  Department,  the  reported  balance  therein  now  being  up- 
wards of  $10,000.  This  consolidation  does  not  affect  the  limitations 
of  the  respective  enactments,  namely,  not  exceeding  in  each  instance 
$40,000  for  the  building,  $10,000  for  the  furniture,  and  $11,000  for 
the  grading. 

It  is  undei*stood  that  upwards  of  $43,000  was  expended  or  obligated 
in  connection  with  the  construction  of  the  building,  the  appropria- 
tion of  $40,000  for  this  object  apparently  having  been  exceeded. 
However  this  may  be,  this  decision  will  not  be  taken  as  decisive  of 
the  matter,  as  it  is  not  specifically  before  this  office  at  this  time.  But 
reference  thereto  may  be  useful  in  the  disposition  of  matters  directly 
inrolved. 

The  decision  of  the  Chief  of  the  State  and  Other  Departments 
Division  relative  to  the  impropriety  of  classifying  furnishings  under 
the  head  of  furniture  because  of  the  rule  of  ejusdem  generis  is  not 
approved.  The  scope  of  the  meaning  of  the  word  "furniture,*' 
without  <1oin^  violence  to  this  rule,  often  a  valuable  puide  in  other- 
wibc  proper  cases,  may  be  given  the  application  wliich  the  conditions 
with  respect  to  the  Diplomatic  Service  heretofore  have  required. 
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The  word  **  furniture  "  as  used  in  the  act  of  April  16, 1918,  and  othef 
acts  has  had  an  administrative  construction  by  the  State  Departoient, 
»s  evidenced  by  the  facts  of  this  case,  which,  under  the  circumstances, 
I  am  disposed  to  accept.  15  Comp.  Dec,  101.  Under  this  construc- 
tion the  word  "  furniture "  is  given  the  application  comprehended 
by  the  term  "  household  furniture  "  which  (Bouvier's  Law  Diction- 
ary) includes  those  vessels,  utensils,  or  goods,  which,  not  becoming 
fixtures,  are  designated  chiefly  for  use  in  the  family,  as  instruments 
of  the  household  and  for  conducting  and  managing  household  affairs, 
but  not  including  purely  personal  items  such  as  trunks,  jewelry 
cases,  CvC. 

If  under  an  appropriation  for  providing  furniture  for  a  legation 
household  furniture,  including  furnishings,  lawfully  may  be  pur- 
chased, it  is  obvious,  in  an  otherwise  proper  case,  that  the  said  house- 
hold furniture,  including  furnishings,  being  Government  property, 
may  be  repaired  or  replaced  by  use  of  the  appropriation  for  con- 
tingent expenses.  The  appropriation  for  "Contingent  expenses, 
foreign  missions,"  40  Stat.,  1328,  for  the  reasons  herein  given  is  thus 
construed. 

Aside  from  the  construction  of  this  statute  as  affecting  the  scope 
and  meaning  of  the  word  "  furniture,"  as  therein  used,  there  are 
other  and  equally  important  considerations  with  respect  to  the  mat- 
ter as  a  whole. 

Section  3683,  Revised  Statutes,  provides  that  no  part  of  the  con- 
tingent fund  appropriated  to  any  department  shall  be  applied  to 
the  purchase  of  any  articles  except  such  as  the  head  of  the  depart- 
ment shall  deem  necessary  and  proper  to  carry  on  the  business  of 
the  department. 

The  voucher  here  under  consideration  lists  household  furniture 
ranging  from  cooking  utensils  to  bedroom  equipment,  including 
buffet  glassware  of  some  variety ;  but  aside  from  a  possible  question, 
under  modern  conditions,  as  to  the  oificidl  necessity  of  certain  of  the 
items,  expenditures  under  an  appropriation  for  contingent  expenses 
are  a  matter  of  discretion  with  the  officer  charged  with  the  duty 
of  expending  said  fund,  and  generally  are  not  a  subject  for  review 
by  the  General  Accounting  Office  upon  the  necessity  or  advisability 
of  such  expenditures.  2  Comp.  Dec,  80.  But  an  appropriation  for 
contingent  expenses  is  not  available  for  a  given  object  when  there  is, 
or,  under  the  circumstances  of  this  case,  was,  a  specific  appropriation 
available  for  the  same  object.  3  Comp.  Dec,  363.  The  very  circum- 
stances of  the  instant  case  prove  the  necessity  for  and  justifies  this 
rule  of  construction. 

Apparently  the  appropriation  of  $10,000,  act  of  April  15,  1918, 
was  ample  for  the  fumituroi  but,  in  view  of  the  circumstances,  the 
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appropriation  of  $40,000  contained  in  the  same  act  was  not  consid- 
ered sufficient  for  the  structure.  By  reason  thereof  there  was  9, 
commingling  of  furniture,  the  property  of  the  Grovemment,  and 
other  furniture,  the  property  of  the  minister.  Whether  the  furni- 
ture of  the  minister  properly  might  have  been  purchased  and  paid 
for  under  the  appropriation  for  furniture,  act  of  April  16,  1918,  or 
now  may  be  paid  for  under  that  appropriation,  if  there  is  a  sufficient 
balance  therein,  section  3709,  Bevised  Statutes,  is  not  a  matter  here 
for  consideration.  That  the  appropriation  for  "Contingent  ex- 
penses, foreign  missions,^'  40  Stat.,  1328,  the  one  sought  to  be  charged, 
is  not  available,  is  obvious.  To  hold  otherwise  would  do  violence 
to  the  legislative  intent  clearly  expressed  in  the  act  of  April 
15,  1918.  The  authority  of  that  act  was  for  the  expenditure  of 
$40,000  for  a  structure  and  $10,000  for  the  necessary  furniture  to 
equip  the  said  structure.  If  the  amount  appropriated  for  the 
structure  was  insufficient,  that  is  a  matter  of  legislative  concern; 
but,  however  that  may  be,  the  attempted  purchase  of  the  furniture 
from  Mr.  Long  was  not  for  replacement  purposes,  so  as  to  warrant 
a  charge  under  the  appropriation  for  contingent  expenses. 

The  conditions  imder  which  the  furniture  of  Mr.  Long  was  in- 
stalled in  the  legation  are  not  clear^  but,  whatever  they  may  have 
been,  no  such  liability  could  thereby  have  been  placed  on  the  Gov- 
ernment which  would  be  contrary  to  the  limitations  of  the  act  of 
April  15,  1918,  and,  by  charging  another  appropriation,  in  effeot 
supplement  that  appropriation. 


COMMUTATION  OF  QUARTERS,  HEAT  AND  LIGHT— PUBLIC 

HEALTH  SERVICE. 

Officers  of  the  Public  Health  Service  are  not  entitled  to  commutation  of  quar- 
ters, heat  and  light,  when  public  quarters  are  available  for  assignment  to 
them. 

Dccisioii  by  Comptroller  General  McCarl,  December  12,  1921: 

The  Chief  of  the  Treasury  Department  Division,  submitted  memo- 
randum decision,  November  SO,  1921,  to  the  effect  that  when  officers 
of  the  Public  Health  Service  accepted  and  occupied  public  quarters 
they  were  thus  barred  from  the  right  to  receive  commutation  of 
quarters,  heat,  and  light  for  the  same  period. 

The  memorandum  decision,  in  part,  is  as  follows : 

From  the  papers  in  the  case  it  appears  that  certain  officers  of  the  Public 
Health  Service,  attached  to  Hospital  No.  35,  at  St.  Louis,  Mo.,  were,  in  Novem- 
ber, 1920,  occupying  rooms  in  the  hospital  building,  two  or  more  officers  shar- 
ing the  same  room,  and  for  the  same  period  were  each  receiving  commutation 
of  quarters  at  the  regular  rate  of  $12  per  room  per  month  for  three  rooms,  a 
total  of  $36.00  per  month  to  each  officer.. 

Medical  officers  in  the  Public  Health  Service  are  to  be  provided  with  quartern 
or  aUowed  commutation  of  quarters,  on  the  same  basis  as  Army  officers  of  cor- 
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responding  rank ;  and  it  would  appear  from  the  act  of  March  2,  1907,  34  StaC*. 
11^,  that  allowance  for  commutation  of  quarters  was  intended  to  be  made  only 
in  cases  where  no  public  quarters  were  available. 

In  the  case  in  hand  it  appears  that  these  officers  of  the  Public  Health  Service 
were  provided  with  public  quarters,  rooms  in  the  hospital  building.  Blach 
officer  did  not  have  the  number  of  rooms  to  which  his  rank  entitled  him ;  but 
nevertheless  they  were  occupying  public  quarters,  and  apparently  this  was 
by  their  own  choice.  Moreover,  such  occupancy  of  quarters  in  the  hospital 
building  appears  to  have  been  more  or  less  permanent,  and  not  because  of 
any  special  emergency  or  necessity. 

It  would  seem  reasonable,  therefore,  to  hold  that  these  officers,  who  accepted 
and  occupied  public  quarters  by  their  own  choice  and  election,  were  thus 
barred  by  their  own  acts  from  the  right  to  receive  commutation  of  quarters 
for  the  same  period,  and  therefore  the  payments  for  such  commutation  of 
quarters  should  be  disallowed. 

Paragraph  139,  Regulations  of  the  United  States  Public  Health 

Service,  1920,  reads: 

When  a  commissioned  medical  officer  is  serving  within  the  geographical 
limits  of  the  United  States,  as  they  existed  January  1,  180S,  at  a  station  where 
there  are  no  quarters  belonging  to  the  service  available  for  assignment  to  him, 
he  shall  receive  commutation  therefor  at  a  rate  not  exceeding  $12  per  month 
per  room  and  commutation  of  heat  and  light  allowances  at  rates  allowed  medi- 
cal officers  of  the  Army  of  the  same  relative  rank. 

As  a  condition  precedent  to  the  payment  of  commutation  of 
quarters,  heat,  and  light  under  this  regulation  to  an  officer  of  the 
Public  Health  Service  on  duty  at  a  station  there  must  be  no  "  quar- 
ters belonging  to  the  service  available  for  assignment  to  him,"  and 
under  paragraph  148  of  these  regulations  he  must,  where  practicable, 
receive  quarters  at  the  hospital  to  which  attached.  It  is  well  set- 
tled that  officers  on  duty  at  a  station  are  not  entitled  to  commuta- 
tion of  quarters  if  quarters  in  kind  are  available  for  assignment  to 
them,  2  Comp.  Dec,  187,  3  id.,  223 ;  and  this  notwithstanding  that 
the  quarters  assigned  are  insufficient  17  MS.  Comp.  Dec,  1209 ;  18 
id.y  443,  or  unsuitable  to  their  rank,  24  Comp.  Dec,  338;  or  inade- 
quate for  occupancy  of  their  families,  69  MS.  Comp.  Dec,  84;  70  irf., 
817;  or  that  a  nominal  assignment  away  from  their  post  of  duty 
will  not  entitle  them  to  commutation  of  quarters,  20  Comp.  Dec,  664 ; 
and  that  the  occupancy  of  public  quarters  although  insufficient,  in- 
adequate, or  occupied  in  common  with  other  officers  was  such  aa 
assignment  of  public  quarters  as  would  defeat  a  claim  to  commuta- 
tion thereof,  9  Comp.  Dec,  737;  20  id.,  664;  United  States  v.  Demp^ 
sey,  104  Fed.  Bep.,  197 ;  Irwin  v.  United  States,  38  Ct.  Cls.,  88. 

It  !matters  not  whether  the  officers  accepted  the  public  quarters  by 
their  own  choice  or  election.  If  public  quarters  were  available  at 
their  post  of  duty  for  assignment  to  them,  they  are  not  entitled  to 
commutation  in  lieu  thereof. 

As  modified,  the  memorandum  decision  is  approved. 
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PAT  OF  MARINE  BAND. 

The  act  of  August  29,  1916,  89  Stat.,  612,  baring  legislated  specifically  for  the 
Marine  Band,  the  pay  of  musicians  thereof  is  not  assimilated  to  that  of 
men  of  the  Army  under  section  1612,  ReTlsed  Statutes,  and  therefore,  when 
retired,  musicians  are  not  entitled  to  include  any  war  increases,  to  which 
men  of  the  Army  may  have  been  entitled,  tn  computing  their  retired  pay. 

Decision  by  Comptrpfler  General  McCarl,  December  12,  1921: 

The  Chief  of  the  Navy  Department  Division,  this  office,  has  sub- 
mitted for  approval,  disapproval,  or  modification  memorandum  de- 
cision, as  follows: 

The  Chief  of  Claims  Section  requests  decision  as  to  whether  Anson  A.  Good- 
son,  principal  musician,  United  States  Marine  Corps,  retired,  is  entitled  to  in- 
crease of  pay  provided  by  section  10,  act  of  May  18, 1917, 40  Stat.,  82,  as  amended 
by  act  of  July  11, 1919,  41  Stat.,  110,  from  March  8  to  July  31, 1921,  as  claimed 
by  him. 

It  appears  that  Goodson  served  as  musician,  first  class,  in  the  Marine  Band 
to  June  5,  1921,  inclusive,  when  he  was  promoted  to  principal  musician  and 
served  as  such  to  June  30, 1921,  when  he  was  retired. 

It  further  appears  that  he  was  credited  with  the  increase  of  pay  in  question 
prior  to  March  3,  1921,  but  has  not  been  so  credited  from  that  date. 

The  questions  presented  in  this  case  are  whether  said  acts  are  applicable  to 
musicians  in  the  Marine  Band,  and,  if  so,  whether  said  acts  continue  in  force 
and  effect  after  the  passage  of  the  joint  resolution  of  Man^  S,  1921.  41  Stati. 
1359. 

Section  10  of  the  act  of  May  18,  1917,  provides : 

"  *  ^  * ;  and  commencing  June  one,  nineteen  hundred  and  seventeen,  and 
continuing  until  the  termination  of  the  emergency,  all  enlisted  men  of  the  Army  of 
the  United  States  in  active  service  whose  base  pay  does  not  exceed  $21  per 
month  shall  receive  an  increase  of  $15  per  month ;  *  *  *  and  those  whose 
base  pay  is  $45  or  more,  an  increase  of  $6  per  month:  Provided,  That  the  in- 
creases of  pay  herein  authorized  shall  not  enter  into  the  computation  of 
continuous-service  pay." 

The  act  of  July  11,  1919,  provides  that  said  section  10  **  in  so  far  as  it  in- 
creases the  pay  of  the  enlisted  men  of  the  Army,  be,  and  the  same  hereby  are, 
continued  in  force  and  effect  from  and  after  the  date  and  approval  of  this  act.** 

By  virtue  of  section  1612,  Revised  Statutes,  the  laws  affecting  the  pay  and 
allowances  of  enlisted  men  in  the  Infantry  of  the  Army  are  made  applicable 
to  enlisted  men  of  corresponding  grades  in  the  Marine  Corps. 

The  law  now  in  effect  prescribing  the  pay  of  members  of  the  Marine  Band 
is  found  in  the  act  of  August  29,  1916,  39  Stat.,  612,  and  is  as  follows : 

"That  the  band  of  the  United  States  Marine  Corps  shall  consist  of  one 
leader,  whose  pay  and  allowance  shall  be  those  of  a  captain  in  the  Marine 
Corps:  one  second  leader,  whose  pay  shall  be  $150  per  month  and  who  shall 
have  the  allowances  of  a  sergeant  major;  ten  principal  musicians,  whose  pay 
shall  be  $125  per  month ;  twenty-five  first-class  musicians,  whose  pay  shall  be 
$100  per  month ;  *  *  ^  such  musicians  of  the  band  to  have  the  allowances 
of  a  sergeant  and  to  have  no  Increase  in  the  rates  of  pay  on  account  of  length 
of  service." 

In  construing  the  similar  provision  in  section  24  of  the  act  of  March  3,  1899, 
30  Stat.,  1009,  the  Comptroller  of  the  Treasury  in  decision  of  June  30,  1908, 
held  that  the  second  leader  of  the  band,  being  an  enlisted  man  of  the  Marine 
Corps,  was  entitled  to  receive  the  pay  provided  by  the  act  of  March  3,  1899, 
with  increase  of  pay  for  length  of  service  as  now  provided  by  law  for  a  regi- 
mental sergeant  major.    See  27  Comp.  Dec..  550. 

In  Alfred  Qiacchetti  v.  United  States,  39  Ct.  Cls.,  381,  it  was  held  that 
musicians  in  the  Marine  Band  were  not  entitled  to  longevity  pay  by  reason  of 
the  specific  provision  in  the  law  that  "  such  musicians  of  the  band  to  have  no 
increased  pay  for  length  of  service." 

The  principle  which  seems  to  have  been  applied  in  the  above  decisions  is  that 
the  members  of  the  Marine  Band,  being  enlisted  men  of  the  Marine  Corps,  are 
entitled  under  section  1612,  Revised  Statutes,  to  the  benefits  of  the  laws 
affecting  the  pay  of  enlisted  men  in  the  Army  except  in  so  far  as  the  same  may 
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be  In  conflict  or  Inconsistent  with  the  spedflc  proyisions  relating  to  the  pay  of 
members  of  the  band. 

It  is  held,  therefore,  that  musicians  of  the  Marine  Band  are  entitled  to  the 
benefit  of  the  increase  of  pay  provided  by  section  10  of  the  act  of  May  18.  1917, 
as  amended  by  act  of  July  11,  1919,  as  the  provisions  of  same  do  not  appear  to 
be  in  conflict  or  inconsistent  with  the  provisions  relating  to  their  pay  in  act 
of  August  29,  1916. 

In  26  Oomp.  Dec.,  612,  it  was  held  that  the  provision  of  the  act  of  July  11, 
1919,  supra,  is  permanent  legislation  until  modified  or  repealed  and  has  the 
effect  of  making  the  war  rates  of  pay  of  enlisted  men  of  the  Army  their  per- 
manent rates  of  pay  proper  from  and  after  July  11,  1919,  on  which  may  be 
computed  the  pay  of  retired  men. 

The  Joint  resolution  of  March  8,  1921,  provides  that  in  any  acts  of  Congress, 
Joint  resolutions,  or  proclamations  of  the  President  containing  provisions  con- 
tingent upon  the  duration  or  the  date  of  the  termination  of  the  late  war  or  of 
such  present  or  existing  emergency,  the  date  when  this  resolution  becomes 
effective  shall  be  construed  and  treated  as  the  date  of  the  termination  of  the 
war  or  of  the  present  existing  emergency. 

It  is  held,  therefore,  that  the  Joint  resolution  of  March  8, 1921,  has  no  appli- 
cation to  so  much  of  section  10  of  the  act  of  May  18,  1917,  as  provides  for 
increase  of  pay,  which  was  made  permanent  by  act  of  July  11, 1919. 

The  act  of  August  29,  1916,  39  Stat.,  612,  legislates  specifically 
for  the  Marine  Band,  and,  in  the  matter  of  pay,  removed  the  musi- 
cians thereof  from  under  the  assimilation  provision  of  section  1612 
of  the  Revised  Statutes. 

The  acts  of  May  18, 1917,  40  Stat,  82,  and  July  11, 1919,  41  Stat., 
110,  provided  for  an  increase  in  pay  for  the  enlisted  men  of  the  Army, 
according  to  the  base  pay  held,  but  this  legislation  did  not  restore 
to  the  musicians  of  the  Marine  Band  an  assimilation  in  the  matter  of 
the  increase  when  the  assimilation  does  not  run  to  the  base  upon 
which  the  increase  is  given. 

The  memorandum  decision  is  disapproved. 


SALE  OF  SURPLUS  PROPERTY— USE  OF  PROCEEDS. 

Proceeds  of  sales  of  surplus  property  are  not  available  to  reimburse  a  pur- 
chaser for  excess  freight  charges  on  indirect  shipments  due  either  to 
ambiguous  shipping  instructions  by  the  purchaser  or  from  carelessness  on 
the  part  of  an  officer  or  employee  of  the  Government 

Authorized  refunds  to  purchasers  of  surplus  property  from  the  Government 
and  payment  of  expenses  of  sales  may  be  made  from  funds  kept  on  han<l 
in  special  deposit  accounts  accruing  from  sales  of  any  surplus  property 
embraced  within  the  same  general  lot  at  a  given  place  or  belonging  to  the 
same  general  class  of  property  as  the  specific  sale  involving  the  refund  or 
expense. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  December  12,  1921: 

I  have  your  letter  dated  November  21,  1921,  transmitting  papers 
pertaining  to  three  claims  and  requesting  decision  whether  said  claims 
may  be  legally  paid  from  proceeds  of  sales  of  surplus  property. 

The  claims  will  be  stated  and  considered  separately. 

Claim  1  is  the  claim  of  Cal  Hirsch  and  Sons  Mercantile  Company 
for  $174.44  on  account  of  excess  freight  charges  on  6,069  haversacte 
purchased  by  it  in  February,  1921,  from  the  Government  "  as  is  and 
where  is." 
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The  haversacks  were  at  Camp  Dix,  N.  J.,  and  the  shipping  instruc- 
tions furnished  by  the  purchaser  to  the  local  surplus  property  officer 
were  as  follows: 

Oal  HirBch  and  Sons  Mercantile  Company,  Los  Angeles,  Oalif.,  O/o  Lncken- 
back  Steamship  Lines.    Mail  B/L  to  Los  Angeles. 

It  now  appears  that  what  was  really  intended  was  that  the  haver- 
sacks be  shipped  by  rail  to  New  York  and  by  Luckenback  Steamship 
Lines  from  New  York,  via  Panama  Canal,  to  Los  Angeles ;  but  the 
instructions  were  understood  to  authorize  shipment  by  rail  to  Los 
Angeles,  Cal  Hirsch  and  Sons  Mercantile  Co.'s  address  in  Los 
Angeles  being  understood  to  be  ^^care  of  Luckenbach  Steamship 
Lines,"  and  shipment  was  made  accordingly. 

The  amount  of  the  claim  represents  the  difference  between  cost  of 
the  transportation  as  the  shipment  was  made  and  what  it  would  have 
cost  if  the  shipment  had  been  made  as  intended  by  the  purchaser. 

It  is  apparent  that  the  shipping  instructions  given  by  the  purchaser 
were  not  explicit  and  were  deficient  in  not  indicating  the  wharf  or 
other  address  of  the  carrier — the  steamship  company.  The  shipping 
instructions  were  open  to  the  interpretation  given  them  and  the  pri- 
mary responsibility  for  the  defective  address  is  that  of  the  claimant, 
and  not  that  of  the  Government.  The  claim  can  not  be  paid  from 
the  proceeds  of  sale. 

Claim  2  is  the  claim  of  L.  Hose  &  Co.  for  $30.25  on  account  of  excess 
freight  charges  on  3,948  cans  of  jam  purchased  in  May,  1921.  The 
shipping  instructions  furnished  by  the  purchaser  were  as  follows : 

Kindly  arrange  to  have  this  material  packed  carefully  and  shipped  promptly 
to  the 

Navy  Store 

456  Grnnby  Street, 

NorfoUc,  Va. 

sending  aU  papers  covering,  to  us  at  Richmond,  Va. 
Kindly  arrange  to  make  shipment  by  the  Boat  Line,  and  oblige. 

Notwithstanding  these  instructions  the  shipment  was  billed  to 
''Navy  Store,  No.  456  Granby  Street,  Richmond,  Va.,"  and  had  to  be 
reconsigned  to  Norfolk.  The  claim  presented  is  for  difference  be- 
tween the  transportation  charges  on  the  shipment  as  made  and  what 
it  would  have  cost  if  the  shipment  had  been  made  direct  to  Norfolk 
as  directed  by  the  purchaser. 

That  there  was  carelessness  such  as  frequently  happens  in  business 
of  this  character  on  the  part  of  an  officer  or  employee  of  the  Govern- 
ment in  this  case  and  that  the  purchaser  was  damaged  as  a  result  of 
such  carelessness  there  would  appear  to  be  little  room  for  doubt,  but 
the  claim  for  payment  of  the  damages  is  not  a  claim  for  the  payment 
of  an  expense  incident  to  the  sale  and  therefore  its  payment  from  the 
proceeds  of  sale  is  not  authorized. 

Claim  No.  3  is  the  claim  of  Thomson  &  Kelly  Co.  for  $9,164.26, 
being  the  purchase  price  of  13,885J  yards  of  duck  returned  to  and 
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received  by  the  Quartermaster  Department,  United  States  Army, 
New  York  Depot,  from  a  lot  of  24,160  yards  sold  to  claimant  in 
December,  1919.  It  appears  that  claimant  paid  for  the  entire  lot 
purchased  at  66  cents  per  yard ;  that  the  proceeds  have  been  covered 
into  the  Treasury  as  miscellaneous  receipts;  that  the  duck  did  not 
comply  with  specifications;  that  the  purchaser  was  authorized  to 
return  the  yardage  actually  available  at  the  purchase  price ;  and  that 
funds  from  the  proceeds  of  sales  of  other  textiles  sufficient  in  amount 
to  make  the  proposed  refund  are  now  in  special  deposit  account  at 
the  New  York  Depot. 

I  assume  from  the  papers  accjmpanying  your  submission  that  in 
the  general  plan  for  disposition  of  surplus  property,  the  property 
was  divided  into  classes  according  to  its  character,  the  proceeds  from 
different  classes  being  kept  separately,  and  that  "  textiles  **  was  one 
of  said  classes.  If  this  assumption  is  correct  the  proceeds  from  the 
sale  of  any  surplus  textiles  may  be  used  to  make  refunds  or  pay  ex- 
penses on  account  of  any  other  sale  of  surplus  textiles. 

In  some  cases  it  may  be  that  the  scheme  of  disposition  is  by  loca- 
tion rather  than  by  character  of  the  property,  that  is  to  say,  that  a 
sales  project  may  embrace  all  property,  regardless  of  class,  at  a  given 
place.  In  such  cases  the  proceeds  from  any  sale  made  of  surplus 
property  at  such  place  could  be  used,  before  being  covered  into  the 
Treasury,  to  make  refunds  or  pay  expenses  on  account  of  any  other 
sale  of  surplus  property  at  said  place. 

Therefore,  if  the  funds  now  on  hand  in  the  special  deposit  account 
from  which  it  is  proposed  to  make  the  refund  in  question  were  de- 
rived from  the  sale  of  surplus  property  (1)  embraced  within  the  same 
general  lot  from  which  the  specific  sale  was  made  to  Thomson  & 
Kelly  Co.  or  (2)  belonging  to  the  same  general  class  of  surplus  prop- 
erty  as  the  duck  sold  to  Thomson  &  Kelly  Co.,  the  use  of  said  funds 
to  make  the  refund  now  in  question  is  authorized. 


NATIONAL  GUARD— DRILL  PAY. 

To  quaUfy  for  driU  pay  an  enlisted  man  of  the  National  Guard  must  attend  not 
leas  than  60  per  cent  of  the  drills  or  other  exercises  ordered  for  his  organi- 
zation during  a  month  even  though  he  is  not  a  member  of  the  organization 
during  the  entire  month. 

ComptroUer  General  McCarl  to  the  Secretary  of  War,  December  13,  1921: 

I  have  your  letter  of  November  29, 1921,  as  follows: 

In  view  of  the  provisions  of  section  109  of  the  act  of  June  3, 1916,  as  am^ided, 
providing  that  an  enlisted  man  of  the  National  Guard,  to  be  entitled  to  armory 
driU  pay,  must  attend  at  least  sixty  per  cent  of  the  driUs  or  other  ezercisea 
prescribed  for  his  organization  during  the  month,  information  is  requested 
whether  an  enlisted  man  who  may  be  enlisted  or  discharged  after  a  portion  of 
the  month  shall  have  expired,  is  required  to  qualify  by  attendance  at  sixty  per 
cent  of  the  drills  ordered  by  the  organization  for  the  entire  month,  or  whether 
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he  may  quali^  by  attending  sixty  per  cent  of  the  drills  ordered  for  the  portion 
of  the  month  daring  wliich  servioe  is  rendered. 

Section  110  of  the  act  of  June  3,  1916,  as  amended  by  the  act  of 
June  4, 1920, 41  Stat.,  784,  entitled  "  Pay  for  National  Guard  enlisted 
men"  was  doubtless  intended  to  be  referred  to,  as  section  109  pro- 
vides for  the  pay  of  officers  of  the  National  Guard. 

The  first  paragraph  of  section  110  as  amended  is  in  part  as  follows : 

Each  enlisted  man  belonging  to  an  organization  of  the  National  Gnard  shaU 
receive  compensation  at  the  rate  of  one-thirtieth  of  the  initial  monthly  pay  of 
his  grade  in  the  R^^ular  Army  for  each  drill  ordered  for  his  organization  where 
he  is  officially  present  and  in  which  he  participates  for  not  less  than  one  and 
one-half  hours,  not  exceeding  sixty  drills  in  one  year :  Provided,  That  no  enlisted 
man  ttball  receive  any  pay  under  the  provisions  of  this  section  for  any  month  in 
which  he  shaU  have  attended  less  than  60  per  centum  of  the  driUs  or  other  exer- 
cises prescribed  for  his  organization:    ♦    •    ♦. 

The  proviso  under  which  the  question  presented  arises  is  manda- 
tory, 27  Comp.  Dec,  773,  and  requires  the  attendance  during  each 
month  at  not  less  than  60  per  cent  of  the  drills  or  other  exercises 
prescribed  for  an  organization  before  any  pay  is  earned  for  that 
month  by  a  member  of  the  organization.  Attendance  at  a  less  number 
of  drills  or  other  exercises  ordered  for  the  month  than  60  per  cent 
is  not  a  compliance  with  the  statute,  even  though  the  enlisted  man 

is  not  a  member  of  the  organization  during  the  entire  month. 
It  is  noted  that  the  third  proviso  in  section  110  of  the  act  of  June 

3, 1916,  39  Stat.,  210,  specifically  provided  for  prc^ortional  compen- 
sation where  a  man  was  a  member  of  the  National  Guard  for  but  a 
portion  of  the  year,  but  the  act  of  June  4,  1920,  contained  no  such 
clause.  It  must  follow  that  to  now  qualify  for  pay  an  enlisted  man 
of  the  National  Guard  must  attend  not  less  than  60  per  cent  of  the 
drills  or  other  exercises  ordered  for  his  organization  during  a  month 
even  though  he  is  not  a  member  of  the  organization  during  the 
entire  month. 

CONTRACTS— CONSTRUCTION  OF  BUILDINGS. 

Where  specifications  for  construction  of  a  building  expressly  require  the  con- 
tractor to  clear  the  site  for  reception  of  the  building  and  direct  inspection 
of  the  site  prior  to  submission  of  bids,  the  GoTemment  is  not  liable  for  cost 
of  removing  rock  from  the  site  not  shown  on  the  blue  print,  the  object  of  the 
blue  print  being  to  show  only  the  elevation  and  depression  of  the  ground 
and  not  the  presence  of  rock  or  other  matter  on  the  surface. 

Delay  in  the  approval  of  a  contract  can  impose  no  liability  upon  the  Govern- 
ment  to  reimburse  the  contractor  for  increased  cost  of  labor  and  materials 
occurring  between  date  of  tentative  contract  and  date  of  its  final  approval. 

Under  a  contract  providing  for  changes  in  the  work  during  its  progress  when 
ordered  in  writing,  and  providing  a  corresponding  increase  or  deduction 
in  the  price,  the  contractor  can  not  be  reimbursed  for  additional  work  on 
account  of  changes  which  were  not  ordered  in  writing. 

Decuion  by  Comptroller  General  McCarl,  December  13,  1921: 

W.  D.  Lovell,  of  Minneapolis,  Minn.,  by  letter  of  August  27,  1921, 
appealed  from  the  action  of  the  Auditor  for  the  War  Department  in 
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settlement  of  claim  No.  583513,  certificate  No.  85831  dated  Septem* 
ber  29,  1920,  for  $10,463.83  for  additional  work,  etc,  including  an 
item  of  $665.07  retained  as  liquidated  damages,  growing  out  of  a 
contract  dated  January  19,  1917,  approved  April  10,  1917,  for  con- 
struction of  a  concrete  hollow  tile  storehouse  for  artillery  vehicles,  a 
loading  platform  therefor,  and  350  feet  of  standard  railroad  at  the 
Sock  Island  Arsenal,  Bock  Island,  111.,  the  consideration  for  the 
work  being  $31,940  which  was  paid  by  a  disbursing  officer,  less  the 
amount  retained  as  stated  above  as  liquidated  damages  for  failure 
to  complete  the  work  in  the  stipulated  time,  which  was  fixed  at  240 
calendar  days.  The  claim  was  investigated  by  the  War  Department 
Claims  Board,  which  recommended  the  allowance  of  certain  of  the 
items  and  forwarded  the  same  to  the  auditor  for  settlement.  The 
auditor  allowed  the  item  for  refundment  of  the  amount  retained  as 
liquidated  damages,  same  having  been  remitted  by  the  War  De- 
partment as  being  in  accordance  with  the  contract  and  disallowed 
the  remainder  of  the  claim. 
The  balance  of  the  claim  is  as  follows : 

1.  Moving  Iniilding  rock  from  site $1,023.00 

2.  Additional  rock  excavation  not  shown  on  tbe  drawings 1, 800. 00 

3.  Cost  of  additional  labor 3,212.97 

4.  Additional   lumber 1, 060. 00 

6.  Additional  tile  work 23.  lO 

6.  Two  additional  down  spouts 48.00 

7.  Replacing  rejected  concrete 800.00 

8.  Additional  insurance  on  extra  labor 198.56 

9.  Plus  20%  for  profit  and  overhead  expenses 1, 633. 13 

Item  i,  clearing  site. — By  an  express  provision  of  the  specifica- 
tions claimant  was  required  to  clear  the  site  for  reception  of  the 
building.  The  contention  that  claimant  was  misled  by  the  blue 
print  is  wholly  untenable.  The  object  of  the  blue  print  was  to  show 
only  the  elevation  and  depression  of  the  ground  and  not  to  show 
what  might  be  on  its  surface  in  the  way  of  rock  and  other  matter. 
The  Government  concealed  nothing  from  claimant  that  would  not 
have  been  easily  visible  to  him  had  he  inspected  the  site  as  he  was 
directed  to  do  before  submitting  his  bid.  In  performing  this  work 
claimant  was  only  doing  what  the  contract  required  him  to  do  and 
disallowance  is  sustained.  Fonder  Co,  v.  United  States^  48  Ct.  Cls.,  198. 

IteTa  S^  increased  price  of  labor  due  to  delay  in  approving  con^ 
tract, — Claimant  incurred  no  liability  under  the  writing  of  January 
19, 1917.  It  was  a  tentative  contract  dependent  for  its  binding  force 
on  either  party  to  it  upon  the  approval  of  the  Chief  of  Ordnance, 
This  approval  was  given  April  10,  1917,  and  from  that  date  only 
did  it  become  a  binding  obligation  upon  both  parties.  Z.  d:  N.  R.  R. 
Co,  V.  United  States,  46  Ct.  Cls.,  268.  The  legal  and  enforceable 
rights  of  claimant  as  well  as  of  the  Government  came  into  existence 
on  approval  of  contract,  and  it  is  with  such  rie:hts  only  that  the  ac- 
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counting  officers  can  deal.  Claimant  in  undertaking  the  work  ac- 
quiesced in  the  delayed  approval  and  became  bound  thereby.  By 
his  action  he  lost  any  right  he  may  have  had  to  repudiate  the  con- 
tract on  account  of  the  delay  in  approval.  There  was  no  breach  of 
contract  prior  to  April  10, 1917,  because  there  was  no  contract  prior 
to  that  date  to  breach.  An  increase  in  price  of  cost  of  labor  due  to 
war  conditions  between  January  19, 1917,  date  of  the  tentative  con- 
tract and  its  approval  can  not  give  claimant  any  more  right  to  a 
claim  on  that  account  than  if  such  increase  had  taken  place  after  the 
latter  date — date  of  approval  of  contract  April  10,  1917.  The  delay 
in  approving  contract  is  a  circumstance  that  claimant's  alleged  loss 
imposes  no  liability  upon  the  Government.  Disallowance  is  sus- 
tained. 

Article  10  of  contract  provides : 

It  is  further  agreed  that  the  contracting  officer  or  his  successor  may  make 
changes  in  the  drawings  forming  part  of  this  contract*  and  that  if  such  changes 
involve  extra  labor  or  material,  a  fair  price  will  be  paid  therefor ;  but  if  such 
K^anges  involve  less  labor  or  material,  a  fair  deduction  will  be  made  from 
the  contract  price.  Both  parties  shall  keep  account  of  the  labor  and  material 
involved  in  changes  so  ordered  so  that  the  price  to  be  paid,  or  the  amount  to 
be  deducted  can  be  readily  determined.  In  case  the  contractor  and  the  con- 
tracting officer  are  unable  to  agree  upon  the  amount  to  be  allowed  or  deducted 
on  account  of  such  changes,  the  same  shall  be  determined  by  the  Chief  of  Ord- 
nance, United  States  Army,  whose  decision  shall  be  binding.  No  claim  for 
addition  or  deduction  on  account  of  any  change  will  be  made  unless  the  same 
was  ordered  in  writing. 

Since  this  provision  was  entirely  ignored  by  the  contractor  and  the 
commanding  officer  in  respect  to  items  2,  4,  5,  6,  and  7,  the  auditor's 
disallowance  must  be  sustained.  See  Kilmer  v.  United  States^  48  Ct. 
Cls.,  193,  and  authorities  therein  cited.  The  protest  of  claimant 
against  doing  the  work  can  not  operate  to  excuse  the  nonobservance 
of  an  express  provision  in  the  contract.  As  the  additional  work 
was  performed  without  a  written  order  required  the  accounting  offi- 
cers can  give  him  no  relief. 

The  disallowance  of  items  8  and  9  is  also  sustained,  as  they  are  based 
on  the  items  disallowed  by  the  auditor  and  sustained  heroin. 


SUPPORT  OF  FEDERAL  PRISONERS  COMMITTED  TO  STATE  JAILS. 

A  formal  or  express  contract  under  section  5547,  Revised  Statutes,  fibcing  for 
a  definite  period  of  time  the  rate  of  compensation  for  support  of  Federal 
prisoners  in  State  Jails,  is  binding  on  both*  parties  for  said  period,  regard- 
less of  any  State  law  or  local  practice  regulating  rates  for  prisoners.  If 
such  a  contract  is  not  for  a  definite  period  it  is  revocable  as  to  future 
commitments  at  the  will  of  either  party  upon  proper  notice  to  the  other 
party. 

In  the  absence  of  a  formal  or  express  contract  under  section  5547,  Revised 
Statutes,  for  support  of  Federal  prisoners  committed  to  State  Jails,  n  con- 
tract for  a  certain  rate  may  be  implied  from  established  practice  of  charge 
and  acceptance  of  such  rate  without  protest,  which  is  revocable  by  either 
party  to  the  same  extent  and  in  the  same  manner  as  indefinitely  continuing 
formal  contracts. 
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Upon  submission  of  a  first  account  of  a  State  prison  for  support  of  Federal 
prisoners,  without  prior  contract,  formal,  express,  or  Implied,  the  Govern- 
ment is  liable  for  the  fair  value  of  the  service  rendered.  In  determining 
a  fair  value  the  rate  charged  may  or  may  not  be  accepted  by  the  Govern- 
ment as  a  basis  for  settlement 

Comptroller  Creneral  McCarl  to  the  Attorney  Creneral,  December  14, 1921: 

I  have  your  letter  of  October  27,  1921,  requesting  decision  of 
certain  questions  involved  in  the  rates  which  shall  be  paid  for  the 
support  of  United  States  prisoners  confined  in  State  penal  institu- 
tions or  county  jails.    The  questions  submitted  are  as  follows: 

1.  Whether,  on  the  submission  of  the  first  account  by  any  institution  or  jaiU 
the  Attorney  General  may  not,  through  the  superintendent  of  prisons,  accept 
the  rate  charged  therein  and  thus  execute  a  sufficient  contract  within  the  pur- 
view of  section  5547  of  the  Revised  Statutes. 

If  you  decide  in  the  negative,  then  your  decision  is  respectfuUy  requested 
whether  the  decision  in  25  Gomp.  Dec.,  606 — viz,  that  in  the  absence  of  a  con- 
tract the  State  rate,  where  it  can  be  ascertained,  is  to  be  allowed — shall  be 
followed ;  and  if  not,  your  decision  is  respectfully  requested  as  to  the  procedure 
which  shall  govern  in  the  settlement  of  the  accounts  of  State  penal  institu- 
tions and  county  jails  for  the  subsistence  of  United  States  prisoners. 

2.  Whether,  as  to  those  institutions  where  the  same  rates  have  been  aUowed 
and  paid  for  one  year  or  more,  there  are  not  such  implied  contracts  as  will 
authorize  the  payment  of  such  rates  hereafter  without  the  execution  of  new  or 
additional  contracts. 

Section  6547,  Revised  Statutes,  provides : 

The  Attorney  General  shall  contract  with  the  managers  or  proper  authorities 
having  control  of  such  prisoners,  for  the  imprisonment,  subsistence,  and  proper 
employment  of  them,  and  shall  give  the  court  having  jurisdiction  of  such 
offenses  notice  of  the  jail  or  penitentiary  where  such  prisoners  will  be  confined. 

This  section  contemplates  that  contracts  provided  for  therein  will 
be  made  in  advance  of  the  service  to  be  rendered  by  the  prison 
authorities.  You  set  forth  in  your  submission  the  diflSculty  and  im- 
practicability of  contracting  in  advance  in  all  cases.  Contracts 
should  be  made  in  accordance  with  the  statute  in  all  cases  where  it 
is  practicable  and  advantageous  to  the  United  States  to  make  them. 
If,  however,  it  is  impracticable  or  inadvisable  to  contract  formally 
and  in  advance  of  the  service  to  be  rendered  the  United  States  is 
none  the  less  bound  to  make  payment  at  such  rate  as  may  be  proper 
under  the  facts  of  the  individual  cases. 

There  has  been  much  doubt  and  confusion  as  to  the  rate  which 
shall  be  paid  to  State  or  county  officials  for  the  support  of  United 
States  prisoners.  Before  proceeding  to  decide  the  specific  ques- 
tions presented  a  broader  discussion  of  the  general  features  of  this 
matter  may  serve  to  clarify,  the  special  matter  to  be  decided. 

It  is  well  settled  that  when  the  Attorney  General  has  made  a 
formal  or  express  contract  under  section  5547,  Revised  Statutes, 
it  is  binding  upon  both  parties,  regardless  of  any  State  law  or  local 
practice  regulating  rates  for  prisoners.  If  the  contract  is  for  a  defi- 
nite period  of  time  it  is  in  general  binding  for  that  period  of  time 
unless  canceled  or  changed  by  mutual  consent  and  for  the  benefit  of 
the  United  States.    If  it  is  not  for  a  definite  period  of  time  it  is 
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reYocable  as  to  future  commitments  at  the  will  of  either  party  upon 
proper  notice  to  the  other  party. 

If  there  has  been  no  formal  or  express  contract,  a  contract  for  a 
certain  rate  may  be  implied  from  an  established  practice  of  charge 
and  acceptance  of  such  rate  by  the  prison  authorities  and  payment 
thereof  by  the  GoTemment,  without  protest  or  question  by  either 

i  party.  Such  implied  contracts  also  are  revocable  by  either  party  to 
the  same  extent  and  in  the  same  manner  as  indefinitely  continuing 
formal  contracts. 

If  there  has  been  no  prior  contract,  formal,  express,  or  implied, 
the  Government  is  liable  on  a  quantum  meruit  for  the  service  which 

I         has  been  rendered. 

'  Decision  of  the  specific  questions  submitted  may  be  deduced  from 

the  foregoing  general  principles,  as  follows : 

1.  Upon  submission  of  a  first  account  of  a  prison  without  prior 
contract,  formal,  express,  or  implied,  the  Government  is  liable  for 
the  fair  value  of  the  service  rendered.  Acceptance  by  your  depart- 
ment of  the  rate  charged  is  merely  an  agreement  between  its  officials 
and  the  prison  officials  as  to  the  said  value.  Ordinarily,  the  General 
Accounting  Office  will  acquiesce  in  such  an  agreement  It  does  not 
necessarily  constitute  a  binding  contract  for  the  accepted  rate,  either 
as  to  the  services  which  have  been  rendered  or  as  to  those  which 
may  thereafter  be  rendered  by  the  same  person,  but  it  may  be  ac- 
cepted as  establishing  prima  facie  a  fair  value  of  the  service  which 
shall  apply  to  the  settlement  of  subsequent  accounts  so  long  as  the 
rate  shall  continue  to  be  charged  by  the  prison  and  accepted  by  your 
department. 

Tour  statem^ent  of  the  gist  of  the  decision  in  26  Gomp.  Dec,^  606^ 
seems  to  he  somewhat  broader  than  the  text  of  the  decision.  In  that 
case  the  jailer  had  submitted  a  charge  of  85  cents  per  day  each  for 
support  of  prisoners  and  your  department  contended  for  a  rate  of 
60  cents,  alleging  a  contract  for  that  rate.  No  contract  was  shown, 
it  appearing  that  only  an  isolated  instance  of  a  charge  at  50  cents, 
made  several  years  before,  could  be  established.  The  comptroller  held 
that  no  contract  for  a  50-cent  rate  could  be  implied.  There  having 
been  no  contract,  and  no  agreement  between  your  department  and 
the  jailer  as  to  the  rate  to  be  paid  for  the  service  which  had  been 
rendered,  the  comptroller  concluded  that — 

In  the  absence,  therefore,  of  a  showing  to  the  contrary,  it  must  be  presunred 
that  the  Government  In  submitting  its  prisoners  to  this  Jail  impliedly  agreed 
to  pay  the  rate  legally  in  effect  for  State  prisoners, 

The  comptroller  took  the  rate  for  State  prisoners  as  a  fair  meas- 
ure of  the  value  of  the  service,  there  being  no  showing  that  it  was 
not  a  fair  rate.  It  does  not  follow  that  the  State  rate  must  neces- 
sarily govern  in  all  cases  of  failure  to  agree  upon  another  rate,  or 
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that  some  other  rate  may  not  be  agreed  upon,  or  may  not  be  allowed 
by  the  General  Accounting  Office  in  the  absence  of  an  agreement  if 
it  is  established  as  a  fair  basis  of  settlement. 

The  correct  procedure  in  cases  where  there  is  no  prior  contract^ 
express  or  implied,  may  be  outlined  generally  as  follows : 

If  your  department  approves  the  rate  charged  and  payment  has 
already  been  made  by  a  disbursing  officer  the  approval  should  be 
indorsed  upon  the  disbursing  account  forwarded  to  the  General 
Accounting  Office  for  settlement.  If  the  charge  is  approved  and 
payment  has  not  been  made  approval  may  be  indorsed  upon  the 
voucher  presented  to  the  disbursing  officer  for  payment.  Generally 
such  approval  though  not  contractual  or  conclusive  will  be  accepted 
by  the  General  Accounting  Office  as  establishing  the  fair  value  of  the 
service.  Doubtful  unpaid  charges  should  not  be  paid  by  your  depart- 
ment, but  should  be  referred  to  the  General  Accounting  Office  for 
direct  settlement 

If  the  charge  is  not  approved  and  payment  has  been  made,  your 
disapproval  with  a  statement  of  the  reasons  therefor  should  be  trans^ 
mitted  with  the  disbursing  account  to  the  General  Accounting  Office. 
If  the  charge  is  not  approved  and  payment  has  not  been  made,  the 
voucher  with  your  disapproval  and  reasons  therefor  should  be  trans* 
mitted  to  the  General  Accounting  Office  tov  direct  settlement. 

The  matter  has  thus  been  fully  answered  under  No.  1  and  nothing 
further  need  be  said  as  to  No.  2. 


ONE  YEAR'S  PAY  AND  WAR  BONUS  TO  DISCHARGED  NAVAL 

OFFICERS. 

An  officer  of  the  Navy  discharged  from  the  service  with  one  year's  pay  for 
failure  to  qualify  professlonaUy  for  promotion  is  not  entitled  in  addition  to 
the  war  bonus  of  $60. 

The  one  year's  pay  granted  officers  of  the  Navy  when  discharged  for  failure 
to  qualify  professionally  for  promotion  is  to  be  computed  at  the  rate  attach- 
ing to  the  permanent  rank  held  by  the  officer  when  discharged,  Including 
additional  pay  provided  by  the  act  of  May  IB,  1920,  41  Stat,  601. 

Conptroller  General  McCarl  to  the  Secretary  of  the  Navy,  December  15, 
1921: 

By  your  direction,  I  have  the  letter  of  the  Judge  Advocate  General 
of  the  Navy  of  December  5, 1921,  referring  for  decision  the  question 
presented  by  the  supply  officer  of  the  receiving  ship,  Charleston, 
S.  C,  whether  an  officer  who  is  wholly  retired  under  the  provisions 
of  section  1506,  Revised  Statutes,  as  amended  by  the  act  of  March  11, 
1912,  is  entitled  to  have  included  in  the  year's  pay  authorized  by  that 
law  the  additional  pay  provided  in  the  act  of  May  18,  1920;  also 
whether  he  is  entitled  to  receive  the  war  bonus  provided  in  the  act 
of  February  24, 1919. 
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The  specific  case  presented  is  that  of  Ensign  George  R.  Kalbfus, 
United  States  Navy,  who  failed  to  qualify  professionally  for  promo- 
tion and  was  dropped  from  the  service  with  one  year's  pay  on  October 
10,  1921,  in  accordance  with  the  provisions  of  section  1505,  Revised 
Statutes,  as  amended  by  the  act  of  March  11,  1912.  When  dropped 
from  the  service  Kalbfus  held  temporary  rank  of  lieutenant. 

Section  1505,  Revised  Statutes,  as  amended  by  the  act  of  March  11, 
1912,  37  Stat.,  73,  reads  as  follows : 

Sec.  1505.  Any  officer  of  the  Navy  on  the  aetive  Ust  below  the  rank  of  com- 
mander who,  upon  examination  for  promotion,  is  found  not  proJ^essioiiaily  quaU- 
fied,  shall  be  suspended  from  promotion  for  a  period  of  six  months  from  the 
date  of  approval  of  said  examination,  and  shall  suffer  a  loss  of  numbers  equal 
to  the  average  six  months*  rate  of  promotion  to  the  grade  for  which  said  officer 
is  undergoing  examination  during  the  Ave  fiscal  years  next  preceding  the  date 
of  approval  of  said  examination,  and  upon  the  termination  of  said  suspension 
from  promotion  shall  be  reexamined,  and  in  case  of  his  failure  upon  such 
reexamination  he  shall  be  dropped  from  the  service  with  not  more  than  one 
year's  pay :  Provided,  That  the  provisions  of  this  act  shaU  be  effective  from  and 
after  January  first,  nineteen  hundred  and  eleven. 

The  act  of  February  24,  1919,  40  Stat.,  1161,  provides  that  the 
bonus  or  additional  pay  provided  therein,  shall  not  be  paid  "  ♦  ♦  ♦ 
(2)  to  any  person  who  has  already  received  one  month's  pay  under 
the  provisions  of  section  9  of  the  act  ♦  ♦  *  approved  May  18, 
1917;  or  (3)  to  any  person  who  is  entitled  to  retired  pay;     *    *     *." 

An  officer  of  the  Navy  dropped  from  the  service  as  provided  in  the 
act  of  March  11, 1912,  is  not  retired  and  therefore  the  one  year's  pay 
to  which  he  is  entitled  is  not  retired  pay.  Based  on  the  provision  in 
the  act  of  February  24, 1919,  that  a  person  who  has  already  received 
one  month's  pay  under  the  provisions  of  section  9  of  the  act  of  May  18, 
1917,  is  not  entitled  to  the  $60  bonus,  it  was  held  in  27  Comp.  Dec., 
427,  that  an  officer  of  the  Army  discharged  with  one  year's  pay  under 
a  statute  similar  to  the  one  under  which  Ensign  Kalbfus  was  dropped 
from  the  naval  service,  is  not  entitled  to  the  $60  bonus  for  the  reason 
that  it  was  not  the  legislative  intent  to  grant  such  bonus  when  an 
officer  is  discharged  under  a  law  which  entitles  him  by  reason  of  his 
discharge  to  extra  pay  in  a  sum  greater  than  $60.  The  same  prin- 
ciple applies  to  the  officer  in  question,  and  therefore  an  officer  of  the 
Navy  discharged  from  the  service  under  the  act  of  March  11,  1912, 
is  not  entitled  to  the  $60  discharge  bonus  provided  in  the  act  of  Feb- 
ruary 24, 1919, 

The  language  of  the  act  of  March  U,  1912,  «  •  ♦  ♦  shall  be 
dropped  from  the  service  with  not  more  than  one  year's  pay: 
♦  ♦  ♦Jj  evidently  means  a  year's  pay  as  measured  by  the  rate  to 
which  the  officer  is  entitled  when  so  dropped  or  discharged  from 
the  service.  In  the  case  in  question  Ensign  Kalbfus  when  dis- 
charged was  entitled  to  additional  pay  of  $420  per  annum  as  pre- 
scribed in  the  act  of  May  18,  1920,  41  Stat.,  601,  and  since  such 
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increase  of  pay  enters  into  the  rate  of  pay  of  his  rank  it  is  a  part 
of  the  measure  of  the  year's  pay  to  which  his  discharge  entitles  him. 
26  Comp.  Dec,  954,  and  27  Ck)mp.  Dec.,  427. 

The  orders  of  October  14,  1921,  notifying  Ensign  Kalbfus  that  he 
had  been  dropped  from  the  service  with  one  year's  pay  were  ad- 
dressed to  him  in  his  permanent  rank  as  ensign.  The  entire  pro- 
ceedings and  the  law  relative  to  his  discharge  were  based  on,  and 
directly  affected,  his  permanent  rank  only.  Therefore,  I  am  of 
opinion  that  the  pay  of  his  permanent  rank  of  ensign  is  the  correct 
measure  of  the  year's  pay  accruing  to  him  by  reason  of  being  drop- 
ped from  the  service. 

Accordingly,  you  are  advised  that  by  reason  of  being  dropped 
from  the  service  on  October  10,  1921,  pursuant  to  the  act  of  March 
11,  1912,  37  Stat.,  73,  Ensign  Kalbfus  is  entitled  to  one  year's  pay 
of  an  ensign  in  the  Navy,  including  the  additional  pay  of  $420  per 
annum  provided  in  the  act  of  May  18,  1920,  41  Stat.,  601 ;  also,  that 
he  is  not  entitled  to  $60  gratuity  on  discharge  as  provided  in  the  act 
of  February  24,  1919,  40  Stat,  1151. 


TERMINATION  OF  CONTRACTS  UNDER  M:NT  ACT— INTEREST  ON 

ADVANCE  PAYMENTS. 

A  contractor  is  released  from  further  payment  of  interest  on  advance  payments 
made  by  the  Government  under  authority  of  the  act  of  October  6,  1917,  40 
Stat,  383,  from  the  date  of  approval  of  an  award  under  the  Dent  Act 
terminating  and  canceling  the  original  contract  and  its  supplements  prior 
to  final  completion. 

Decision  by  Comptroller  General  McCarl,  December  16,  1921: 

Capt.  Lyman  L.  Simms,  F.  D.,  United  Stated  Army,  requested 
November  1,  1921,  review  of  settlement  No.  68074,  dated  September 
19,  1921,  War  Department  Division  of  this  office,  by  which  was  dis- 
allowed in  his  disbursing  accounts  voucher  No.  180,  August  1919, 
$103.50,  representing  payment  to  the  Milbum  Wagon  Co.  for  over- 
deduction  of  interest  in  final  settlement  with  that  company  under 
proxy-signed  contract  dated  December  17,  1917. 

It  appears  that  by  contract  dated  December  17,  1917,  between  the 
Milbum  Wagon  Co.,  of  Toledo,  Ohio,  and  Capt.  Wm.  J.  Bass, 
Q.  M.  R.  C,  United  States  Army,  by  Myron  A.  Smith,  second  lieu- 
tenant, Q.  M.  C,  N.  A.,  representing  the  United  States,  the  first 
named  agreed  to  supply  1,000  escort  wagons  at  $230  each  f  o.  b.  con- 
tractor's works,  with  a  modification  in  price  based  on  the  cost  of 
steel,  deliveries  to  commence  with  74  wagons  during  January,  1918, 
and  monthly  deliveries  thereafter  to  December  31,  1918,  to  complete 
the  contract. 

By  a  supplemental  contract  dated  May  17, 1918,  the  time  for  com- 
pletion of  the  contract  was  extended  to  June  30, 1919 ;  and  by  sup* 
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plemental  agreement  dated  June  17, 1918,  under  authority  of  the  act 
of  October  6, 1917,  40  Stat,  383,  there  was  advanced  to  the  contractor 
by  the  Government  $69,000  to  be  used  in  executing  the  principal 
agreement  of  December  17, 1917,  the  provision  for  recoupment  being 
as  follows: 

AsncLB  IV.  The  contractor  shall,  as  hereinafter  provided,  account  to  the 
Government  for  the  amount  of  said  advance  payment,  with  interest  on  the 
outstanding  balances  thereof  at  the  rate  of  seven  per  cent  per  annum  for  the 
month  of  June,  1918,  and  thereafter  at  such  rate  or  rates  as  the  War  Credits 
Board  may  from  month  to  month  determine. 

This  advance  shall  be  applied  and  credited  in  part  payment  for  the  suppUes 
to  be  furnished  by  the  contractor  under  tho  principal  ajrreement;  and  for  this 
purpose  the  contractor  authorizes  the  Government,  acting  throught  its  proper 
disbursing  officer,  to  deduct  thirty-five  per  cent  from  the  gross  face  amount  of 
each  voucher  for  supplies  hereafter  presented  by  the  contractor  under  the  prin- 
cipal agreement,  and  to  apply  such  deductions  as  credits  on  the  said  vouchers, 
until  the  principal  of  this  advance  payment  in  full,  and  thereafter  the  interest 
accrued  on  the  outstanding  balances  thereof,  shall  have  been  recouped  by  the 
Government    ♦    ♦    ♦. 

No  deliveries  of  completed  wagons  seem  to  have  been  made  by  the 
contractor,  as  no  record  is  found  of  a  payment  on  account  to  it,  nor  is 
record  found  of  a  recoupment  of  any  part  of  the  $69,000  advanced 
prior  to  the  settlement  agreement  or  award  to  the  contractor  for  loss 
sustained  by  the  termination  of  the  principal  agreement  of  December 
17,  1917,  hereafter  described. 

By  an  award  made  by  authority  of  the  Secretary  of  War  under 
the  act  of  March  2, 1919, 40  Stat.,  1272,  from  the  terms  of  which  it  is 
inferred  that  the  contract  of  December  17,  1917,  with  its  supple- 
ments, was  terminated  or  canceled  before  any  deliveries  thereunder 
were  made,  the  Milburn  Wagon  Co.  was  awarded  the  sum  of 
$168,526.69  to  "  adjust,  pay,  and  discharge  upon  a  fair  and  equitable 
basis  "  the  agreement  of  December  17,  1917,  the  award  further  pro- 
viding : 

From  the  said  sum  of  $168,526.69  shall  be  deducted  the  principal  sum  of 
$69,000  less  recoupments  due  from  the  claimant  by  reason  of  advances  hereto- 
fore made  by  the  United  States,  plus  interest  due  on  said  principal  sum  up  to 
the  date  that  this  award  is  approved  by  the  War  Department  Claims  Board, 
and  the  claimant  is  hereby  released  from  all  obligation  to  pay  interest  on  said 
principal  sum  after  that  date. 

This  award  was  accepted  by  the  Milburn  Wagon  Co.  May  16, 
1919,  and  approved  by  authority  of  the  Secretary  of  War  on  May  26, 
1919.  By  Second  Lieut.  A.  E.  Gaul,  Q.  M.  C,  voucher  No.  132,  June 
1919,  accounts,  the  Milburn  Wagon  Co.  was  paid  the  amount  awarded 
less  $69,000,  with  interest  thereon  from  date  of  advance,  July  11, 
1918,  to  December  31,  1918,  at  seven  per  cent  per  annum,  and  from 
January  1,  1919,  to  June  4,  1919,  date  of  payment,  at  six  per  cent 
per  annum,  a  total  for  interest  of  $4,117.  By  voucher  No.  180, 
August,  1919,  accounts  of  Capt.  Lyman  L.  Simms,  the  Milburn 
Wagon  Co.  was  repaid  the  interest  on  $69,000  for  the  period  May 
26  to  June  4,  1919,  amoimting  to  $103.50,  and  this  is  the  item  dis- 
allowed and  now  under  consideration. 
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It  has  been  held  that  under  the  act  of  October  6,  1917,  40  Stat., 
383,  authorizing  advances  to  contractors  of  not  exceeding  thirty  per 
centum  of  the  contract  price  of  supplies  contracted  for,  upon  such 
terms  as  may  be  prescribed  by  the  Secretary  of  War  or  the  Secre- 
tary of  the  Navy,  and  the  orders  or  regulations  of  the  Secretary  of 
War,  issued  pursuant  thereto,  interest  v(ras  chargeable  on  the  ad- 
vance payment  made  to  the  contractor  to  the  date  of  payment  of 
the  contractor's  invoice,  and  that  the  contractor  was  not  relieved 
of  the  interest  charge  on  date  of  inspection  or  acceptance  of  the 
supplies.  (86  MS.  Comp.  Dec,  417,  July  29, 1918,  and  1  MS.  Comp. 
Gen.,  882,  September  13,  1921.) 

However,  those  decisions  considered  contracts  in  course  of  per- 
formance and  the  decisions  were  in  strict  accord  with  the  terms 
prescribed  by  the  Secretary  of  War  under  the  statute.  Those  de- 
cisions have  no  application  in  the  case  of  an  award  made  by  the 
Secretary  of  War  under  the  act  of  March  2,  1919,  40  Stat.,  1272,  in 
the  nature  of  a  compromise  settlement  as  for  cancellation  of  the 
contract.  One  of  the  considerations  moving  to  the  contractor  in  the 
compromise  settlement  or  award  is  the  release  from  his  obligation 
to  pay  interest  on  the  advance  from  the  date  of  approval  of  the 
award.  In  these  circumstances  the  decisions  cited  and  the  terms 
prescribed  by  the  Secretary  of  War  under  the  act  of  October  6, 1917, 
have  no  application. 

Accordingly,  upon  a  review  of  the  matter  the  settlement  is  modi- 
fied and  a  difference  of  $103.50  is  certified  due  claimant. 


SIX  MONTHS'  DEATH  GRATUITY. 

There  Is  no  authority  for  the  payment  of  six  months*  death  gratuity  under  the 
act  of  June  4,  1920,  41  Stat.,  824,  to  a  dependent  relative  of  an  enlisted 
man  of  the  Navy,  based  only  on  a  designation  as  beneficiary  for  war  risk 
insurance  or  a  Government  family  allowance. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  December  19, 1921: 
By  your  direction,  I  have  letter  of  the  Judge  Advocate  General 
of  the  Navy,  referring  for  decision  the  question  presented  by  the 
Paymaster  General,  Navy  Department,  whether  payment  of  six 
months'  death  gratuity  can  be  made  to  a  dependent  relative  based  on 
a  designation  made  when  applying  for  war  risk  insurance  and  a 
Government  family  allowance,  allotment  class  B  for  a  dependent 
relative. 

The  specific  case  presented  is  that  of  Edward  B.  A.  Goodin,  M.  M, 
2c.,  who  was  lost  on  the  U.  S.  S.  Conestoga^  which  vessel  was  offi- 
ciaUy  declared  to  have  been  lost  on  April  30,  1921.  The  deceased 
sailor  enlisted  September  21, 1920.    The  records  do  not  show  that  he 
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designated  a  beneficiary  under  the  act  of  June  4,  1920,  authorizing 
a  death  gratuity  of  six  months'  pay.  The  original  records  of  the 
ship,  including  this  man's  service  record,  were  lost  with  the  ship. 

It  appears  that  Goodin  left  no  wife  or  child  and  that  he  made  ap- 
plication for  insurance  on  September  21,  1920,  in  which  he  desig- 
nated his  mother,  Martina  Goodin,  his  beneficiary ;  also  in  applica- 
tion for  allotment  class  B  in  favor  of  his  mother  he  declared  that 
she  was  dependent  upon  him  for  support.  The  question  is  whether 
payment  of  death  gratuity  can  legally  be  paid  to  his  mother  based 
on  the  designations  made  in  reference  to  insurance  and  allotments, 
and  the  circumstance  attending  his  death. 

The  law,  act  of  June  4,  1920,  41  Stat.,  824,  provides  that  in  case 
the  man  leaves  no  widow  or  children  the  gratuity  shall  be  paid  to 
a  dependent  relative  previously  designated  by  him  and  that  the 
Secretary  of  the  Navy  shall  establish  regulations  requiring  each 
man  to  designate  the  proper  dependent  relative  to  whom  the  gratuity 
may  be  paid.  Pursuant  to  that  law  the  Bureau  of  Navigation  pre- 
pared a  beneficiary  slip  form  for  making  such  designation,  on  which 
slip  it  is  directed  that  in  case  of  enlisted  men  the  designation  shall 
be  made  in  duplicate,  one  for  the  Bureau  of  Navigation  and  one  to 
be  attached  to  the  man's  service  record.  On  July  21,  1920,  the 
Bureau  of  Navigation  notified  all  ships  and  stations  that  beneficiary 
slips  were  being  distributed  to  all  ships  and  stations  and  directed 
that  proper  steps  be  taken  to  insure  that  the  men  receive  them. 

The  presumption  is  that  men  enlisting  on  September  21,  1920, 
were  duly  notified  of  the  provisions  of  the  law  relative  to  the  designa- 
tion of  a  beneficiary  under  the  act  of  June  4,  1920.  The  records  in 
case  of  other  men  who  were  lost  on  the  Coneatoga  show  that  they 
designated  beneficiaries  under  that  act,  subsequently  to  September 
21, 1920.  Therefore,  it  can  not  be  presumed  that  Goodin  made  such 
designation. 

The  principle  in  this  case  is  different  from  cases  wherein  a  bene- 
ficiary designated  under  the  former  gratuity  law  was  accepted  as  a 
designation  under  the  present  law,  since  in  this  case  suflScient  time 
elapsed  for  notifying  the  man  of  his  legal  rights.  Also,  there  is  no 
reason  for  substituting  a  designation  of  a  beneficiary  made  under  the 
provisions  of  another  law  and  for  a  different  purpose. 

Accordingly,  you  are  advised  that  there  is  no  authority  of  law  for 
the  payment  of  six  months'  death  gratuity  as  authorized  by  the  act 
of  June  4, 1920,  41  Stat.,  824,  to  a  dependent  relative  based  on  a  des- 
ignation as  beneficiary  for  war  risk  insurance  or  a  Government  family 
allowance. 
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MEDICAL  TREATMENT  OF  LIGHT  KEEPERS  BY  PUBLIC  HEALTH 

SERVICE. 

Medical  treatment  of  light  keepers  by  the  Public  Health  Service  is  limited  by 
regulation  issued  pursuant  to  the  act  of  August  28,  1916,  39  Stat.,  538,  to 
men  who  mnke  application  for  treatment  in  advance,  either  in  person  or 
by  proxy,  and  does  not  include  reimbursement  for  services  of  private 
physicians  where  for  any  reason  whatsoever  it  was*  impossible  to  make  ap- 
plication in  advance. 

Decision  by  Comptroller  General  McCarl,  December  19,  1921: 

Kjiud  Hanson,  keeper  of  Absecon  Light  Station,  United  States 
Lighthouse  Service,  Atlantic  City,  N.  J.,  applied  October  28,  1921, 
for  review  of  the  action  of  the  Treasury  Department  Division  of  this 
office  in  disallowing  by  settlement  No.  878554  of  October  15, 1921,  his 
claim  for  reimbursement  of  charges  for  medical  attention  procured 
other  than  in  accordance  with  the  regulations  of  the  United  States 
Public  Health  Service. 

The  record  discloses  that  claimant,  on  or  prior  to  February  18, 
1921,  due  to  his  condition  from  a  manner  of  illness,  secured  medical 
treatment,  extending  over  a  period  from  February  18  to  March  8, 
1921,  from  private  physicians.  For  this  treatment  he  incurred 
charges  in  consequence  of  which  he  presented  bill  of  $67  to  the  Public 
Health  Service  for  reimbursement.  The  Public  Health  Service 
transmitted  the  bill,  together  with  other  papei*s  in  the  case,  to  the 
Treasury  Department  Division  of  this  office,  for  settlement  as  a  claim. 
The  foUowing  (see  act  of  August  28, 1916, 39  Stat.,  538)  is  the  regu- 
lation of  the  Public  Health  Service  a;5  affecting  light  keepers  and 
assistant  light  keepers  of  the  Lighthouse  Service : 

406.  Liglit  keepers  and  assistant  light  keepers  of  the  Lighthouse  Service  are 
entitled  to  medical  relief  without  charge  at  hospitals  and  other  stations  of  the 
Public  Health  Service  under  the  rules  and  regulations  governing  the  care  of 
seameii  of  the  merchant  marine,  provided  that  such  keepers  and  assistant  keep- 
ers, who  receive  an  original  appointment  after  August  28,  1916,  pass  a  physical 
examination  in  accordance  with  rules  approved  by  the  Secretary  of  Commerce 
and  the  Secretary  of  the  Treasury. 

As  affecting  seamen,  sections  365  and  384  of  the  1920  edition  of  the 
regulations  of  the  Public  Health  Service,  which  are  equally  appli- 
cable to  light  keepers  and  assistant  light  keepers,  provide : 

365.  A  sick  or  disabled  seaman,  in  order  to  obtain  the  benefits  of  the  service, 
must  apply  in  person,  or  by  proxy  if  too  sick  or  disabled  so  to  do,  at  the  office 
of  the  Public  Health  Service,  to  an  officer  of  that  service  or  to  the  proper 
customs  officer  acting  as  the  agent  of  the  said  service  at  stations  where  no 
medical  officer  is  on  duty,  and  must  furnish  satisfactory  evidence  that  he  is 
entitled  to  relief  under  the  regulations. 

384.  In  no  case  shall  money  be  paid  to  a  seaman  or  to  his  family  or  friends 
by  the  service  as  reimbursement  for  expenses  incurred  during  his  sickness  or 
disabiUty. 

Claimant  did  not  comply  or  attempt  to  comply  with  the  terms  of 
the  regulations  but  urges  that — 

The  acnteness  of  the  condition  of  claimant  at  the  commencement  of  the 
inness  was  such  that  immediate  medical  attention  of  the  best  obtainable  was 
necessary;  it  was  manifestly  inadvisable  with  a  life  at  stake,  and  manifestly 
Impracticable  In  the  emergency,  not  knowing  the  source  from  whi<^  the 
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necessary  information  miglit  be  obtained,  to  delay  necessary  medical  attention 
for  the  sole  purpose  of  overcoming  a  technicality  which  might  later  be  raised. 

The  regulations  do  not  contemplate  treatment  in  a  manner  other 
than  at  hospitals  and  other  stations  of  the  Public  Health  Service, 
and  the  right  to  reimbursement  of  expenses  otherwise  incurred  is 
expressly  negatived  by  section  384.  Therefore,  in  the  absence  of 
other  facts  and  circumstances,  this  in  itself  would  be  determinative 
of  claimant's  right. 

It  is  understood  that  there  was  no  hospital,  or  other  station  of 
the  Public  Health  Service  in  Atlantic  City,  N.  J.;  that  the  nearest 
hospital  or  station  was  in  Philadelphia,  Pa. ;  and  that,  upon  proper 
compliance  with  the  regulations,  claimant  would  there  have  been 
admitted  for  treatment. 

It  appears  that  claimant  was  treated  by  two  physicians,  one  of 
whom  was  a  medical  examiner  of  the  Public  Health  Service,  em- 
ployed in  connection  with  the  treatment  of  war  risk  beneficiaries; 
that  the  fact  that  this  physician  was  a  representative  of  the  Public 
Health  Service  was  unknown  to  claimant  at  the  time  of  the  treat- 
ment ;  that  the  bill  presented  to  claimant  for  treatment  covered  serv- 
ices of  each  physician,  $67  for  one  and  $15  the  other ;  and  that  the 
bill  of  the  Public  Health  Service  representative,  for  $15,  was  either 
withdrawn  altogether,  or  was  withdrawn,  submitted  to,  and  paid  by 
the  Public  Health  Service. 

The  question  arises  as  to  whether,  in  view  of  the  cognizance  of  the 
matter  by  the  representative  of  the  Public  Health  Service,  the  status 
is  such  as  to  warrant  reimbursement.  Obviously  not.  The  regular 
tions  are  authority  only  for  admission  for  treatment  at  hospitals  or 
stations  after  application  to  proper  representatives.  The  record 
clearly  establishes  that  claimant  could  not  have  availed  himself  of 
Public  Health  Service  facilities  had  he  been  properly  and  fully 
advised  and  such  being  the  case,  claimant's  position  is  no  different 
than  it  would  have  been  had  he  been  fully  cognizant  of  his  rights. 
74  M.  S.  Comp.  Dec,  967. 

Upon  a  review  of  the  matter,  the  settlement  is  sustained* 


NAVY  PAY,  GENERAL  ORDER  NO.  34. 

An  enlistment  In  the  Navy  entered  Into  prior  to  the  act  of  July  11,  1919,  41 
Stat.,  184,  counts  for  only  one  period  of  four  years  in  computing  pay 
under  General  Order  No.  34,  notwithstanding  that  the  particular  enlist- 
ment  may  have  exceeded  that  time  and  included  service  as  an  officer  under 
a  temporary  commission. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  December  20, 1921: 
I  have,  by  your  direction,  the  letter  of  the  Judge  Advocate  Gen- 
eral of  the  Navy,  dated  December  5,  1921,  requesting  decision 
whether  the  period  in  a  previous  enlistment  in  excess  of  four  years 
may  be  counted  in  computing  a  four-year  period  in  succeeding  en- 
listment for  crediting  additional  pay  under  General  Order  No.  81. 


_        J 
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It  appears  this  question  was  raised  by  the  disbursing  officer  of  the 
Navy  Purchasing  Office,  New  York,  in  the  matter  of  the  pay  of 
Louis  Uttendorfer,  C.  B.  M.,  United  States  Navy. 

The  service  record  of  Uttendorfer  is  given  as  follows: 

Enlisted  Nov.  4,  1902.    Honorable  discharge  Nov.  3,  1906. 
ReenlUted  "    5.  1906.  "  "  "      4.  1910. 

"    5.  1910.  -  -  -      4,  1914. 

••    5,  1914. 
Accepted  temporary  appointment  as  boatswain  July  24,  1917. 
Reverted  to  chief  boatswain's  mate  and  discharged  February  16,  1921. 
Reenlisted  February  23,  1921. 

Under  enUstment  Nov.  5,  1914,  to  February  16,  1921,  Uttendorfer's  service 
was  six  years,  three  months,  and  twelve  days. 

Your  question  is,  whether  after  a  service  of  1  year,  8  months,  and 
18  days  from  February  23,  1921,  Uttendorfer  will  be  entitled  to  a 
further  increase  of  $3.30  per  month  under  General  Order  No.  34,  he 
having  received  an  increase  of  $3.30  on  his  reenlistment  of  February 
23,  1921. 

The  act  of  May  22,  1917,  40  Stat.,  84,  which  authorized  the  ap- 
pointment of  enlisted  men  as  officers  under  temporary  commissions 
and  warrants,  provided  in  section  7: 

Provided,  That  the  rights,  benefits,  privileges,  and  gratuities  of  all  enlisted 
men  of  the  Navy  *  •  *  now  authorized  by  law  shall  not  be  lost  or 
abridged  in  any  respect  whatever  by  their  acceptance  of  temporary  commissions 
or  warrants  hereunder,  •  *  *  And  provided  further,  That  upon  the  terml* 
nation  of  temporary  appointments  *  *  *  the  officers  so  advanced,  includ- 
ing ♦  •  ♦  enlisted  men  of  the  Navy  •  •  ♦  shall  revert  to  the  •  *  • 
rating  from  which  temporarily  advanced    •    ♦    *. 

It  is  to  be  noted  that  the  rights,  benefits,  privileges,  and  gratuities 
which  were  preserved  to  the  enlisted  men  by  section  7  were  those  in 
effect  at  date  of  enactment  of  the  act  of  May  22, 1917. 

General  Order  No.  34,  approved  November  27,  1906,  and  incor- 
porated in  the  Navy  Regulations  as  article  4427  (25),  provides: 

(25)  To  provide  adequate  compensation  for  trained  men,  the  regular  pay . 
for  each  rating  in  the  Navy  shall  be  increased  five  dollars  per  month  during  the 
second  period  of  service,  and  a  further  sum  of  three  dollars  per  month  during: 
each  and  every  subsequent  period  of  service;  but  only  enlisted  men  who  are 
citizens  of  the  United  States,  and  whose  second  and  subsequent  periods  of  serv- 
ice each  follow  next  after  service  in  the  Navy  that  was  terminated  by  reason 
of  expiration  of  enlistment,  shall  receive  the  benefits  of  the  increased  pay 
named  herein.  In  the  cases  of  men  who  are  or  were  finally  discharged  from 
the  Navy  by  reason  of  expiration  of  enlistment,  the  first  enlistment  on  or  after 
November  27,  1906,  shall  be  considered  the  second  period  of  service  which 
shall  carry'  with  it  the  increased  pay  provided  by  this  paragraph,  except  that 
men  discharged  on  recommendations  of  boards  of  medical  survey  shall,  if  they 
reenter  the  service,  be  given  credit  for  any  previous  periods  of  service  in  the 
Navy  which  were  terminated  by  reason  of  expiration  of  enlistment. 

On  May  22,  1917,  no  laws  had  been  enacted  by  Congress  which 

placed  enlisted  men  of  the  Navy  on  a  longevity  basis  for  increase  in 

pay  for  length  of  service.    Except  for  specific  legislation  in  the  act 

of  August  22,  1912,  37  Stat.,  331,  which  authorized  increases  in  pay 

upon  extension  of  enlistments,  no  continuous-service  pay  or  pay  under 

(General  Order  No.  34  was  payable  unless  an  actual  discharge  a^d 

reenlistment  had  taken  place. 
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As  in  a  case  where  an  enlisted  man  was  held  to  service  over  two 
years  beyond  the  date  his  enlistment  was  due  to  expire,  no  law  would 
give  him  an  increase  of  pay  for  continuous  service  and  for  General 
Order  No.  34,  upon  completion  of  the  first  four  years,  so  in  Utten- 
dorf er's  case  no  "  rights,  benefits,  privileges,  or  gratuities  **  were  lost 
or  abridged  by  the  acceptance  of  temporary  appointment  as  boatswain. 

The  act  of  July  11,  1919,  41  Stat.,  134,  authorized,  for  a  limited 
period,  enlistments  for  two,  three,  or  four  years,  and  this  authoriza- 
tion was  extended  and  made  permanent  by  the  act  6f  June  4,  1920, 
41  Stat.,  836.  Both  of  these  laws  contain  provisions  that  ^'  all  laws 
now  applicable  to  four-year  enlistments  shall  apply  *  *  *  to 
enlistments  for  a  shorter  period  with  proportionate  benefits  upon  dis- 
charge and  reenlistment." 

To  give  a  practical  and  working  basis  for  the  application  of  the 
above-quoted  clause,  the  Comptroller  of  the  Treasury  ruled  that 
continuous  service  in  enlistments  entered  into  on  or  subsequent  to 
July  11, 1919,  should  be  considered  on  a  longevity  basis,  and  for  each 
four  years  of  such  service  the  increase  of  pay  for  continuous  service 
and  under  General  Order  No.  34  should  be  allowed. 

A  constructive  discharge  and  reenlistment  status  was  thus  recog- 
nized, as  if  a  discharge  had  actually  taken  place  at  the  end  of  four 
years  of  service  and  an  immediate  reenlistment.  See  27  Comp.  Dec., 
210;  id.,  606. 

No  laws  had  been  enacted  prior  to  July  11, 1919,  which  would  per* 
mit  of  the  recognition  of  a  constructive  discharge  and  reenlistment 
status  in  the  Navy  and  the  laws,  acts  of  July  11,  1919,  and  June  4, 

1920,  which  have  been  construed  as  recognizing  such  a  status  specifi- 
cally provide  that  they  are  applicable  to  enlistments  ^^  hereafter.'' 

I  am  accordingly  of  the  opinion  that  the  service  of  6  years,  8 
months,  and  12  days  rendered  by  Uttendorfer  under  his  contract  of 
enlistment  entered  into  November  5,  1914,  is  for  increase  of  pay 
under  General  Order  No.  34,  upon  his  reenlistment  of  February  23, 

1921,  the  equivalent  only  of  one  enlistment  period  of  four  years.  He 
will  therefore  not  be  entitled  under  any  existing  laws  to  a  further 
increase  of  $3.30  after  completing  1  year,  8  months,  and  18  days  of 
service  from  date  of  reenlistment. 


CLOTHING  ALLOWANCE— MARINE  CORPS. 

In  tbe  adjustment  of  the  clothing  allowance  of  enlisted  men  of  the  Marine  Corps 
npon  discharge  no  credit  can  be  given  for  time  while  in  a  non-pay  status 
on  account  of  injury »  sickness,  or  disease  the  result  of  their  own  misconduct. 

Coniitroner  General  McCarl  to  the  Secretary  of  the  Navy,  Deeember  20, 1921: 

I  have  your  letter  of  December  6,  1921,  requesting  decision,  as 

follows : 

BlCectlTe  January  1,  1821,  the  money  clothing  allowance  of  enlisted  men  of 
the  Marine  Corps  was  resumed,  this  aUowance  havuig  been  8uq[>aided  from 
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July  15, 1917  (Marine  Corps  Orders  No.  33,  Series  1917),  In  order  that  the  men 
could  be  Issued  the  kind  and  quantity  of  clothing  necessary  and  adequate  for 
the  service  upon  which  they  might  be  engaged,  as  determined  by  their  com- 
manding officers,  during  the  then  existing  emergency.  The  resumption  of  the 
money  allowance  system  Is  an  economical  measure,  all  issues  of  clothing  being 
charged  against  the  men,  and  savings  credited  and  paid  them  upon  discharge. 

In  connection  with  the  resumption  of  the  money  clothing  allowance,  the  ques- 
tion has  arisen  as  to  whether  or  not  under  existing  law  an  enlisted  man  of 
the  Marine  Corps,  upon  settlement  of  his  clothing  account  for  any  reason,  should 
be  checked  his  clothing  allowance  for  the  time  he  is  in  a  non-pay  status  subse- 
quent to  January  1, 1921.    A  case  In  point  is  as  follows : 

A  man  enlisted  August  15,  1917,  and  was  retained  in  the  service  in  a  naval 
hospital  for  treatment  after  expiration  of  enlistment  for  a  period  of  one  month. 
This  man  was  in  a  nonpay  status  by  reason  of  the  fact  that  his  absence  from 
duty  while  In  the  hospital  was  occasioned  by  an  ailment  included  in  the  provi- 
sions of  the  act  of  August  29,  1916,  as  amended  by  the  act  of  July  1,  1918,  which 
deprived  him  of  pay  for  such  absence.    This  act  provides,  In  part,  as  follows: 

** Provided,  That  hereafter  no  officer  or  enlisted  man-  In  the  Navy  or  Marine 
Corps,  in  active  service,  who  shall  be  absent  from  dutj'  on  account  of  Injury, 
siclmess,  or  disease  resulting  from  his  own  Intemperate  use  of  drugs  or  alco- 
holic liquors,  or  other  misconduct,  shall  receive  pay  for  the  period  of  such  ab- 
sence, the  time  so  absent  and  the  cause  thereof  to  be  ascertained  under  such 
procedure  and  regulations  as  may  be  prescribed  by  the  Secretary  of  the  Navy : 
Provided,  That  an  enlistment  shall  not  be  regarded  as  complete  until  the 
enlisted  man  shall  have  made  good  any  time  in  excess  of  one  day  lost  on  account 
of  injury,  sickness,  or  disease  resulting  from  his  own  intemperate  use  of  drugs 
or  alcoholic  liquors,  or  other  misconduct."  (89  Stat,  580.) 
which  provision  is  embodied  In  art.  554  (2),  Navy  Regulations,  1920. 

Article  3582  (8),  Navy  Regulations,  1913,  Changes  No.  11,  dated  December 
1,  1918,  provides : 

"Enlisted  men  held  for  treatment  at  a  hospital  after  expiration  of  enlistment 
are  held  for  the  convenience  of  tlie  Government,  and  entitled  to  pay  and  alloto- 
ances.  until  date  of  actual  discharge  from  the  service.** 

Paragraph  209,  System  of  Accountability,  U.  S.  Marine  (>>rp8,  provides  in 
part  as  follows : 

"Men  retained  in  hospital  In  the  United  States  for  treatment,  to  complete  a 
sentence  of  court-martial,  or  for  any  other  cause  when  such  retention  Is  not  for 
the  convenience  of  the  (Government,  toUl  not  he  entitled  to  allotcances  for 
dothinff  beyond  the  day  their  enlistment  expires.*' 

Your  decision  is  therefore  requested  as  to  whether  or  not,  under  the  law  re- 
fexred  to  herein,  in  settling  the  clothing  accounts  of  enlisted  men  of  the  Marine 
Corps  for  any  reason,  men  in  a  nonpay  status  subsequent  to  January  1,  1921, 
should  be  checked  clothing  allowance  to  which  they  would  ordinarily  be  entitled 
to  while  in  a  pay  status. 

The  right  of  enlisted  men  of  the  Marine  Corps  to  clothing  allow- 
ance is  based  on  the  assimilation  of  their  pay  and  allowances  to  en- 
listed men  of  the  Army  as  provided  in  section  1612,  RiBvised  Statutes. 
4  Comp.  Dec,  26.  Section  1296,  Revised  Statutes,  authorizes  the 
President  to  prescribe  the  quantity  and  kind  of  clothing  which  shall 
be  issued  annually  to  the  troops  of  the  United  States,  and  section 
1302,  Revised  Statutes,  entitles  a  soldier  to  receive  on  final  discharge 
the  money  value  of  such  articles  of  clothing  ^^as  have  not  been  issued 
to  him  in  any  one  year,  or  which  may  be  due  him  at  the  time  of  his 
discharge,  according  to  the  annual  estimated  value  thereof .'' 

Pursuant  to  that  authority  of  law  a  quantity  allowance  for  each 
year's  service  has  been  fixed  for  enlisted  men  in  the  Marine  Corps^ 
and  a  money  value  therefor  computed  on  a  yearly  basis.  It  is  appar- 
ent that  the  law  authorizes  the  issue  of  a  yearly  clothing  aUowanoe 
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and  entitles  the  soldier  to  receive  a  money  value  for  such  articles  of 
dothing  as  have  not  been  issued  to  him  during  his  enlistment  when 
finally  discharged  from  his  enlistment.  See  25  Comp.  Dec,  493, 
The  value  of  the  allowance  is  fixed,  so  much  for  the  first  year  and  for 
each  succeeding  year  of  the  enlistment.  The  act  of  August  29,  1916^ 
provides  that  the  enlistment  shall  not  be  regarded  as  complete  until 
the  enlisted  man  shall  have  made  good  any  time  in  excess  of  one  day 
lost  on  account  of  injury,  sickness,  or  disease  resulting  from  his  own 
intemporate  use  of  drugs  or  alcoholic  liquors,  or  other  misconduct 
It  is  apparent  that  article. 3582 (8),  Navy  Regulations,  quoted  in  your 
letter,  conflicts  with  this  law  so  far  as  it  aflfects  enlisted  men  held  for 
treatment  after  expiration  of  enlistment  when  the  illness  for  which 
they  are  being  treated  is  the  result  of  their  own  misconduct,  and  to 
that  extent  is  ineffective. 

The  law  contemplates  a  definite  quantity  of  clothing  to  be  issued 
to  each  man  for  each  year's  service  of  his  enlistment.  If  he  loses 
time  which  the  law  requires  him  to  make  good  before  his  enlistment 
shall  be  regarded  as  completed,  such  lost  time  does  not  become  a  part 
of  any  year's  service.  Therefore,  to  allow  clothing  credit  for  such 
time  would  give  the  man  a  greater  credit  than  contemplated  by 
the  law. 

Although  the  act  of  August  29,  1916,  does  not  by  express  terms 
affect  the  allowances  of  men  who  by  reason  of  such  misconduct  are 
absent  from  duty,  yet  by  reason  of  the  provision  therein  requiring 
them  to  make  good  all  time  in  excess  of  one  day  lost  on  account  of 
intemperate  use  of  drugs  or  alcoholic  liquors,  or  other  misconduct^ 
before  their  enlistment  shall  be  regarded  as  completed,  together  with 
the  fact  that  the  clothing  allowance  is  based  on  an  annual  issue  of 
clothing  for  each  year  of  his  enlistment,  I  am  of  opinion  that  no 
right  to  credit  for  such  allowance  can  accrue  at  any  time  while  men 
are  in  a  nonpay  status,  as  provided  in  the  act  of  August  29,  1916,  39 
Stat-,  580,  as  amended  by  the  act  of  July  1, 1918, 40  Stat.,  717. 


RELIEF  OF  AMERICAN  SEAMEN. 

American  seamen  who  under  special  agreement  continue  in  receipt  of  wages 
until  arrival  back  in  the  United  States  after  loss  or  shipwreck  of  the  vessel 
on  which  serving  are  not  to  be  considered  as  destitute  seamen  and  trans- 
ported to  port  of  shipment  under  section  4526,  Revised  Statutes,  as 
amended,  at  the  expense  of  the  United  States,  unless  an  actual  condition  of 
destitution  is  determined  under  estabUshed  practice  by  the  consular  officer* 

Comptroller  General  McCarl  to  the  Secretary  of  State,  December  24,  1921s 

I  have  your  letter  of  December  1, 1921,  requesting  decision  whether 

the  expense  of  repatriating  American  seamen  whose  vessel  has  been 
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lost,  and  whose  shipping  articles  provide  that  they  may  be  trans- 
ferred to  any  other  vessel  belonging  to  the  same  line  or  owner  at  the 
same  rate  of  wages  and  under  the  same  conditions,  and  that  if  the 
vessel  be  lost  the  crew  are  to  remain  on  pay  until  arrival  back  in  the 
United  States,  may  be  paid  from  the  appropriation  of  your  depart- 
ment for  relief  of  destitute  seamen. 

Sections  4577,  4578  and  4579,  Revised  Statutes,  make  provision  for 
transportation  to  the  United  States  of  seamen  of  the  United  States 
who  may  be  found  destitute  within  any  consular  district. 

Section  4526,  Revised  Statutes,  as  amended  by  the  act  of  December 

21,  1898,  30  Stat,  755,  provides : 

In  cases  where  the  service  of  any  seaman  terminates  before  the  period  con- 
templated in  the  agreement,  by  reason  of  the  loss  or  wreck  of  the  vessel,  such 
seaman  shall  be  entitled  to  wages  for  the  time  of  service  prior  to  such  termina- 
tion, but  not  for  any  further  period.  Such  seaman  shall  be  considered  as  a 
destitute  seaman  and  shall  be  treated  and  tran8i)orted  to  port  of  shipment  as 
provided  in  sections  forty-five  hundred  and  seventy-seven,  forty-five  hundred 
and  seventy-eight,  and  forty-five  hundred  and  seventy-nine  of  the  RevlscHl 
Statutes  of  the  United  States. 

The  Comptroller  of  the  Treasury  held  that  under  this  amended 
section  shipwrecked  seamen  are  entitled  to  relief  and  transportation 
to  the  United  States  irrespective  of  any  arrears  of  wages  which  may 
be  paid  to  them  by  masters  of  vessels  on  their  discharge.  6  Comp. 
Dec,  603.  That  decision,  however,  seems  to  be  predicated  upon  the 
provision  of  the  section  that  wages  shall  be  due  to  seamen  whose 
vessels  are  shipwrecked  up  to  the  time  of  shipwreck  only.  I  under- 
stand the  provision  to  apply  where  a  seaman  has  signed  for  a  voyage 
without  special  agreement  for  payment  of  wages  after  loss  of  the 
vessel,  and  that  it  does  not  prevent  or  invalidate  a  special  agreement 
that  wages  shall  be  paid  after  loss  up  to  a  time  set  by  the  agreement. 

While  the  statute  provides  that  seamen  whose  services  because  of 
the  loss  of  the  vessel  terminate  before  the  period  contemplated  in  the 
agreement  shall  be  considered  as  destitute  seamen  within  the  pro- 
visions of  sections  4577,  4578,  and  4579,  Eevised  Statutes,  it  also 
prescribes  the  wage  condition  upon  which  they  shall  be  so  considered* 
If  the  prescribed  wage  condition  does  not  in  fact  exist,  the  statute  is 
not  in  itself  operative  to  establish  by  the  loss  of  the  vessel  alone  a 
condition  of  destitution  for  seamen  of  the  crew.  The  existence  of  a 
condition  of  destitution  becomes  then  a  matter  of  fact  to  be  de- 
termined under  established  practice  by  the  consular  officer. 

You  have  instanced  specifically  the  case  of  the  crew  of  the  Ship- 
ping Board  vessel  Owasco^  which  was  torpedoed  off  the  coast  of  Spain 
December  10, 1917,  who  were  returned  to  the  United  States  at  an  ex- 
pense of  $7,333.12.  In  accordance  with  instructions  in  effect  at  the  time 
the  American  consul  drew  on  the  Department  of  State  for  the  amount 
of  these  expenses  and  the  department  sent  the  draft  to  the  Ship- 
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ping  Board  where  it  was  honored  and  paid.    The  Shipping  Board 
is  now  claiming  a  refund  of  that  payment. 

You  do  not  give  other  facts  of  this  case  and  there  is  nothing  with 
your  submission  which  establishes  a  state  of  destitution  in  this  cas6. 
If  the  claim  of  destitution  is  based  entirely  upon  section  4526,  Revised 
Statutes,  it  is  without  foundation  and  the  expense  in  question  is  not 
a  proper  charge  against  the  appropriation  for  relief  of  destitute 
seamen. 

TRAVEL  ALLOWANCE  TO  ENLISTED  MEN  OF  NAVY  DISCHARGED 

WHILE  ON  FURLOUGH. 

EhiliBted  men  of  the  Navy  honorably  discharged  on  expiration  of  enlistment 
whUe  on  furlough  without  pay  are  not  entitled  to  traVel  allowance  under 
the  act  of  February  28,  1919,  40  Stat,  1203. 

ComptroUer  General  McCarl  to  the  Secretary  of  the  Nary,  January  3, 1922: 

I  have  by  your  reference  of  December  8, 1921,  the  request  for  deci- 
sion whether  enlisted  men  of  the  Navy  honorably  discharged  on  ex- 
piration of  enlistment  while  on  furlough  without  pay  are  entitled 
to  travel  allowance  under  the  act  of  February  28, 1919, 40  Stat.,  1203. 
The  specific  case  presented  is  that  of  Angelo  Peter  Cofone,  ap.  sea., 
United  States  Navy,  who  enlisted  August  14,  1919,  to  serve  for  two 
years,  and  who  on  January  5,  1920,  was  placed  on  furlough  without 
pay  for  the  balance  of  his  enlistment.  Without  being  recalled  to 
duty,  he  was  given  an  honorable  discharge  on  August  13,  1921. 

The  act  of  August  29,  1916,  39  Stat.,  580,  authorizing  furlough 
without  pay,  provides : 

The  Secretary  of  the  Navy  is  hereby  authorized  to  grant  furlough  without  pay 
CO  enlisted  men  for  a  period  co^'ering  the  unexpired  portion  of  their  enUstment : 
Provided f  That  such  furlough  be  granted  under  the  same  conditions  and  in  lieu 
of  discharge  by  purchase  or  by  special  order  of  the  department  EInlisted  men 
so  furloughed  shaU  be  subject  to  recaU  in  time  of  war  or  national  emergency  to 
complete  the  unexpired  portion  of  their  enlistment,  and  shaU  be  in  addition  to 
the  authorized  number  of  enlisted  men  of  the  Navy. 

In  the  case  presented  the  formal  discharge  given  at  expiration  of 
enlistment  terminated  the  man's  obligation  to  serve  under  his  con- 
tract of  enlistment,  but  he  was  released  from  actual  service  by  grant 
of  the  furlough.  The  fact  that  the  furlough  was  "  granted  under 
the  same  oonditions  and  in  lieu  of  a  discharge  by  purchase  "  clearly 
shows  that  it  was  granted  for  the  interest  and  convenience  of  the  man. 
If  not  recalled  to  serve  out  the  unexpired  portion  of  his  enlistment, 
the  furlough  is  in  effect  a  discharge  from  service  under  the  contract^ 
and,  being  granted  for  the  convenience  of  the  man,  he  is  not  entitled 
to  travel  allowance  by  reason  of  his  formal  discharge  at  expiration 
of  the  period  for  which  he  enlisted.    See  1  Comp.  Gren.,  16. 

This  case  is  distinguished  from  26  Comp.  Dec,  231,  in  that  the  man 
furloughed  in  that  case  was  recalled  to  and  on  active  duty  when 
discharged. 
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PROMOTION  OF  SUBSTITUTE  LETTER  CARRIERS. 

Service  as  a  substitute  letter  carrier  rendered  prior  to  a  complete  separation 
from  the  Postal  Service  may  not  be  credited  in  determining  right  to  promo- 
tion after  reinstatement,  under  the  act  of  July  21, 1921.  42  Stat,  144. 

Comptroller  General  McCarl  to  the  Postmaster  General,  January  4,  1922: 

I  have  your  letter  of  December  10,  requesting  decision  whether, 
under  the  provisions  of  section  3  of  the  act  of  July  21, 1921,  42  Stat., 
144,  service  as  a  substitute  rendered  prior  to  a  complete  separation 
from  the  service  may  be  credited  in  determining  the  employee's  right 
to  promotion  after  reinstatement. 

As  illustrating  the  point  involved  you  refer  to  the  case  of  an  em- 
ployee who  was  appointed  substitute  letter  carrier  November  29, 1913 ; 
promoted  to  regular  position  September  14,  1918;  relegated  to  sub- 
stitute February  16,  1919;  promoted  to  regular  April  17,  1919; 
resigned  July  19, 1919 ;  reinstated  as  senior  substitute  March  27, 1920 ; 
appointed  regular  carrier  April  1,  1920,  at  $1,400  per  annum;  and 
promoted  to  $1,500  per  annum  April  1, 1921. 

I  do  not  understand  how  this  employee  could  have  been  appointed 
at  $1,400  on  April  1, 1920,  because  at  that  time  the  salaries  authorized 
by  law  ranged  from  $1,000  for  grade  1  to  $1,500  for  grade  6.  I 
assume,  therefore,  that  the  appointment  was  made  to  grade  1  at 
$1,000,  the  salary  being  increased  to  $1,400  July  1,  1920,  under  the 
provisions  of  the  act  of  June  5, 1920, 41  Stat.,  1049. 

Section  3  of  the  act  of  July  21, 1921,  provides : 

That  clerks  and  carriers  in  the  intermediate  or  automatic  grades  who  were 
appointed  to  regular  posit 'ons  before  June  5,  1920,  and  are  receiving  less  than 
the  maximum  grade  of  salary,  shall  receive  credit  for  all  time  served  as  sub- 
stitute on  a  basis  of  one  year  for  each  three  hundred  and  six  days  of  eight 
hours  served  as  substitute,  and  be  promoted  to  the  grade  to  which  such  clerk 
or  carrier  would  have  progressed  had  his  original  appointment  as  substitute  been 
to  grade  one. 

In  a  decision  to  you  dated  November  4,  1920,  construing  a  similar 
provision,  it  was  held  that  in  making  promotions  from  substitute  to 
regular  on  or  after  June  5,  1920,  all  former  service  as  a  substitute, 
whether  continuous  or  in  broken  periods,  should  be  credited.  By 
broken  periods  is  meant  substitute  service  broken  by  an  interven- 
ing period  of  regular  service  such  as  occurred  prior  to  date  of  resig- 
nation in  the  case  referred  to  in  the  second  paragraph  hereof.  It  can 
not  be  held  that  an  employee  who  has  been  appointed  from  substitute 
to  regular  and  who  became  completely  separated  from  the  service 
and  was  thereafter  reinstated  should  have  credit  for  substitute  serv* 
ice  rendered  prior  to  his  reinstatement.  Under  such  a  ruling  sub- 
stitute service  would  be  credited  when  alike  period  of  regular  service 
could  not  be.  There  would  be  no  reason  or  justification  for  such  a 
holding  and  it  can  not  be  presumed  that  the  law  was  intended  to 
ci:eate  such  an  absurd  situation.  It  must  be  assumed,  therefore,  that 
the  law  contemplated  continuous  service;  that  is  to  say,  service  either 
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as  substitute  or  regular  not  broken  by  resignation  or  other  volun- 
tary or  involuntary  separation. 

A  breaking  of  service  for  the  purpose  of  entering  the  military 
or  naval  service  during  the  late  war  was  specifically  covered  by 
legislation,  act  of  July  2,  1918,  40  Stat.,  754,  and  act  of  March  1, 
1^1,  41  Stat.,  1152.  But  if  a  postal  employee  is  separated  from  the 
service  for  any  other  purpose  his  subsequent  reinstatement  is  gov- 
erned by  the  ordinary  requirements  of  civil  service  laws  and  regu- 
lations and  he  can  not  demand  as  a  matter  of  right  credit  for  any 
time  served  prior  to  date  of  such  reinstatement. 

The  question  submitted  is  answered  in  the  negative. 


JUVENILE  COURT  OF  THE  DISTRICT  OP  COLUMBIA— APPOINTMENT 

OF  RELATIVES  OF  THE  JUDGE. 

The  inhibition  contained  in  the  act  of  March  3,  1911,  36  Stat,  1105,  against  ap- 
pointment or  employment  of  persons  related  to  the  Judge  of  a  United  Statei 
court  in  any  office  or  duty  in  such  court  is  not  applicable  to  the  Juvenile 
Court  of  the  District  of  Columbia. 

Comptroller  General  McCarl  to  J.  R.  Losby,  disbursing  officer.  District  of 
Columbia,  January  7,  1922: 

I  have  your  letter  of  December  29,  1921,  submitting  with  request 
for  decision  whether  you  are  authorized  to  make  payment  thereon,  a 
voucher  for  $60.77  in  favor  of  C.  F.  Sellers  on  account  of  services  as 
deputy  clerk  of  the  Juvenile  Court  of  the  District  of  Columbia  for 
the  period  December  16  to  28, 1921,  both  dates  inclusive. 

I  understand  from  your  submission  that  your  only  doubt  as  to 
your  authority  to  make  the  proposed  payment  arises  from  the  fact 
that  the  said  C.  F.  Sellers  is  a  brother  of  the  judge  of  the  juvenile 
court  and  that  a  question  has  been  raised  as  to  whether  his  employ- 
ment was  not  in  contravention  of  the  provision  of  section  67  of  the 
act  of  March  3, 1911,  36  Stat,  1105,  which  reads : 

No  person  shall  be  appointed  to  or  employed  In  any  office  or  duty  in  any 
court  who  is  related  by  affinity  or  consanguinity  within  the  degree  of  first  cousin 
to  the  judge  of  such  court. 

The  act  of  March  3, 1911,  in  which  the  section  just  quoted  appears, 
is  entitled  "  An  act  to  codify,  revise,  and  amend  the  laws  relating  to 
the  judiciary,"  and  nowhere  in  said  act  is  any  reference  made  to  the 
Juvenile  Court  of  the  District  of  Columbia.  Said  court  was  estab- 
lished by  the  act  of  March  19,  1906,  34  Stat.,  73,  and  forms  no  part 
of  the  system  of  courts  under  consideration  in  the  act  of  March  3, 
1911.  No  provision  for  such  a  position  as  deputy  clerk  was  made  in 
the  act  of  March  19,  1906,  the  appointment  of  a  deputy  clerk  being 
authorized  annually  by  appropriation,  provision  therefor  being  first 
made  in  the  act  of  March  3, 1909, 35  Stat.,  715,  in  the  following  terms : 

Juvenile  Court :  For  ♦  •  ♦  deputy  cierk,  twelve  hundred  dollars,  who  is 
hereby  authorized  to  act  as  clerk  in  the  absence  of  that  officer. 
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A  like  provision  with  a  few  changes  in  the  amount  of  salary  has 
followed  in  each  annual  District  of  Columbia  appropriation  act  since. 

The  provisions  of  section  67  hereinbefore  quoted  were  originally 
enacted  as  section  7  of  the  act  of  August  13,  1888,  25  Stat.,  437,  in 
the  following  terms : 

That  no  person  related  to  any  Justice  or  Judge  of  any  court  of  the  United 
States  by  affinity  or  consanguinity  within  the  degree  of  first  cousin  shaU 
hereafter  be  appointed  by  such  court  or  Judge  to,  or  employed  by  such  court 
or  Judge  in,  any  office  or  duty  in  any  court  of  which  such  Justice  or  Judge  may 
be  a  member. 

In  a  decision  dated  June  21,  1909,  15  Comp.  Dec.,  847,  the  Comp- 
troller of  the  Treasury  held  that  the  inhibition  of  said  section  7  did 
not  apply  to  the  municipal  courts  of  tlie  District  of  Columbia.  I 
agree  with  the  view  then  taken  and  hold  that  the  inhibition  of  the 
section  then  under  consideration  has  no  application  to  the  Juvenile 
Court  of  the  District  of  Columbia. 

In  the  codification  of  March  3, 1911,  the  provisions  of  section  7  of 
the  act  of  August  13,  1888,  were  carried  forward  as  section  67  with 
some  change  in  the  wording,  but  I  do  not  think  it  was  the  intent  or 
purpose  of  said  change  to  broaden  the  scope  of  the  provision  so  as  to 
make  it  applicable  to  a  court  forming  no  part  of  the  judiciary  system 
then  under  consideration.  It  is  to  be  noted  also  that  section  294  of  the 
act  of  March  3, 1911,  specifically  provides : 

The  provisions  of  this  act,  so  far  as  they  are  substantially  the  same  as  exist- 
ing statutes,  shall  be  construed  as  continuations  thereof,  and  not  as  new  enact- 
ments, and  there  shall  be  no  implication  of  a  change  of  intent  by  reason  of  a 
change  of  words  in  such  statute,  unless  such  change  of  intent  shall  be  clearly 
manifest. 

If  the  voucher  is  correct  in  all  other  respects  there  is  no  legal  ob- 
jection to  the  proposed  payment. 


STEWARD'S  FEES. 

Fees  paid  to  table  and  bath  stewards  on  steamers  relate  to  subsistence  and  are 
therefore  not  reimbursable  to  an  employee  whose  subsistence  allowance  is 
on  a  per  diem  basis ;  but  fees  paid  to  room,  deck,  and  library  stewards  on 
steamers  may  be  classed  as  other  than  subsistence  and  reimbursed  to  a  per 
diem  traveler,  if  authorized  by  regulation  and  given  administrative  ap- 
proval. 

Decision  by  ComptroUer  General  McCarl,  January  9,  1922: 

The  chairman.  United  States  Tariff  Commission,  applied  October 
SI,  1921,  for  revision  of  the  action  of  the  Auditor  for  the  State  and 
Other  Departments  in  disallowing  by  settlement  No.  10732,  of  May 
17,  1921,  certain  items  in  the  account  of  J.  L.  Summers,  disbursing 
derk,  covering  fees  paid  by  Frank  J.  Sheridan,  an  employee  of  the 
commission,  to  table,  room,  bath,  deck,  and  library  stewards  on  trans- 
atlantic steamera 
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Beimbursement  for  these  fees  was  stated  by  the  auditor  to  be  un- 
authorized by  reason  of  the  employee  having  received  per  diem  in  lieu 
of  subsistence  while  on  board  ship,  his  subsistence  being  included  in 
the  charge  for  transportation. 

During  the  fiscal  years  of  1919  and  1920,  in  pursuance  of  the  author- 
ity  contained  in  the  acts  of  July  1, 1918,  and  July  19,  1919,  40  Stat., 
652,  and  41  Stat.,  182,  making  appropriations  for  the  Tariff  Commis- 
sion, the  disbursing  clerk  of  the  Treasury  Department  was  directed 
to  act  in  a  similar  capacity  for  the  United  States  Tariff  Commission ; 
therefore,  the  disallowances  in  the  vouchers  here  in  question,  which 
vouchers  covered  the  months  of  August  and  October,  1919,  were  in 
the  accounts  of  J.  L.  Summers,  disbursing  clerk,  United  States  Tariff 
Commission. 

The  act  creating  the  Tariff  Commission,  September  8,  1916,  S9 
Stat.,  795,  contained  a  provision,  39  Stat.,  796,  for  the  transfer 
thereto  of  certain  employees  of  the  Department  of  Commerce,  of 
whom,  it  is  understood,  Frank  J.  Sheridan  was  one. 

It  is  further  understood,  by  reason  of  this  acquisition  of  Depart- 
ment of  Commerce  personnel,  their  familiarity  with,  and  the  general 
application  thereof  to  the  traveling  conditions  of  the  Tariff  Com- 
mission, that  the  travel  regulations  of  the  Department  of  Com- 
merce, with  certain  modifications,  were  adopted  and  applied  as  the 
travel  regulations  of  the  United  States  Tariff  Commission. 

The  regulations  of  the  Department  of  Commerce,  as  affecting  the 
matters  here  at  issue,  are  as  follows: 

40.  Customary  fees  to  stewards  and  others  on  ocean  and  coastwise  steamers 
not  to  exceed  in  the  aggregate  on  trans-Atlantic  steamers,  $10;    *    *    *. 

75.  Employees  traveling  on  steamers  where  the  cost  of  ticket  includes  meals 
and  stateroom  accommodations  wiU  not  be  entitled  to  per  diem  in  lieu  of  sub- 
sistence for  the  time  they  are  on  such  steamers.  In  case  of  travel  of  this 
kind  the  time  of  departure  and  arrival  of  steamer  must  be  shown. 

77.  No  fees  to  dining  room  or  room  servants  will  be  allowed  to  employees 
who  are  paid  per  diem  in  lieu  of  subsistence. 

These  regulations  were  promulgated  effective  August  1, 1913,  and 
paragraph  75,  which  it  is  understood  has  not  been  formally  modified 
or  revoked,  was  based  on  a  decision  of  the  Comptroller  of  the 
Treasury,  20  Comp.  Dec,  60,  which  decision  held  in  substance  as 
provided  in  this  paragraph  of  the  regulations. 

Subsequently,  by  reason  of  the  enactment  of  section  13  of  the  act 
of  August  1,  1914,  38  Stat,  680,  granting  general  authority  to  the 
heads  of  departments  to  prescribe  per  diem  rates  of  allowance  in 
lieu  of  subsistence,  the  decision,  20  Comp.  Dec.,  60,  was  superseded 
by  21  Comp.  Dec.,  101,  and  the  payment  of  per  diem  in  lieu  of 
subsistence,  in  the  absence  of  restrictive  regulations,  was  authorized 
during  travel  on  steamships  though  the  cost  of  the  meals  was  in- 
cluded in  the  price  of  the  ticket 
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The  modification  by  this  decision  apparently  was  considered  in 
effect  as  a  revocation  of  paragraph  75  of  the  Department  of  Com- 
merce regulations,  as  it  is  understood  that  the  provisions  of  the  said 
paragraph  thereafter  were  not  enforced  either  by  the  Department  of 
Commerce  or  by  the  Auditor  for  the  State  and  Other  Departments. 

This  was  the  state  of  the  regulations  of  the  Department  of  Com- 
merce at  the  time  of  their  adoption  by  the  United  States  Tariff 
Commission,  and  whether  paragraph  75,  as  to  the  Department  of 
Commerce,  is  still  effective  need  not  here  be  determined,  as  infor- 
mation aside  from  that  hereinbefore  given,  has  been  furnished 
showing  that  this  paragraph  was  not  adopted  by  the  Tariff  Com- 
mission. 

The  items  disallowed  by  the  auditor  were  the  following : 

Voucher  No.  236,  August  11  to  31,  1919 : 

Aug.  21.  Stewards*  fees,  Laplaud,  for  voyage $10.00 

Voucher  No.  238,  October  1  to  27,  1919 : 

Oct.  27.  Stewards'  fees  per  voyage $5.00 

Explanation  is  given,  on  voucher  No.  236,  that  the  fees  include 
those  paid  to  table  steward,  room  steward,  bath  steward,  deck 
steward,  and  library  steward,  and  on  voucher  No.  238  that  they 
were  the  customary  fees. 

The  payee  of  the  several  vouchers,  in  response  to  requests  from 
the  Tariff  Commission  to  refund  the  amounts  disallowed,  maintained 
that  the  items  represented  payments  authorized  by  the  regulations 
governing  his  travel  and  in  justification  of  his  refusal  to  remit,  in 
effect,  stated  that  the  items  were  incidental  to  transportation  rather 
than  to  subsistence  and  as  such  were  properly  allowable  despite  the 
allowance  of  per  diem  in  lieu  of  subsistence. 

A  distinction  between  items  of  fees  to  stewards  was  recognized 
by  the  Comptroller  of  the  Treasury.  They  were  divided  into  two 
classes,  those  incident  to  subsistence,  such  as  fees  to  table  stewards, 
etc.,  for  services  rendered  in  connection  with  meals  or  actual  sub- 
sistence, and  those  not  incident  to  subsistence,  such  as  fees  for  serv- 
ices rendered  in  connection  with  sleeping  accommodations,  baggage, 
etc.,  18  Comp.  Dec,  627;  19  id.,  218. 

Whether  a  particular  fee  is  properly  for  classification  under  one 
or  the  other  head  is  frequently  a  matter  difficult  of  determination ; 
therefore,  it  is  manifest,  in  aid  of  a  proper  and  intelligent  audit,  that 
such  items  should  be  stated  with  particularity. 

Obviously  the  statement  of  the  item  of  October  27,  voucher  No, 
238,  customary  stewards'  fees  per  voyage,  $5,  is  insufficient.  The 
statement  of  the  item  of  August  31,  without  the  detail  as  to  the 
amount  paid  on  account  of  each  fee,  is  equally  insufficient.  Gener- 
ally, it  may  be  stated  that  fees  to  table  and  bath  stewards  relate  to 
•absistence  and  are  not  proper  items  for  reimbursement  to  an  em- 


DECISIONS  OF  THE  COMPTROIXEB  GENERAL.  346 

ployee  "whose  subsistence  allowance  was  on  a  per  diem  basis,  and  as 
the  payee  of  the  several  vouchers  was  granted  and  received  a  per 
diem  of  $4  over  the  several  periods  of  travel  here  in  question,  these 
fees  clearly  were  not  properly  reimbursable  under  any  circumstances. 

An  item  of  fee  to  room  steward  may  be  classed  as  other  than 
subsistence,  corresponding  as  it  does  to  the  service  performed  by  a 
Pullman  porter,  61  M.  S.  Comp.  Dec,  71.  Paragraph  77  of  the 
regulations,  cited  in  connection  with  this  item,  has  no  application, 
as  the  room  servants  therein  referred  to  comprehend  servants  of 
hotels. 

The  services  performed  by  deck  stewards,  being  of  a  miscellaneous 
character,  may  be  classified  as  relating  to  other  than  subsistence. 

Fees  to  library  stewards,  if  customary  to  ocean  travel,  and  when 
itemized  and  approved  as  such  by  the  administrative  officers  charged 
with  such  duty,  properly  may  be  reimbursed  to  a  per  diem  traveler 
as  fees  incident  to  other  than  subsistence,  if,  as  with  other  and 
similar  items,  authorized  by  proper  regulation. 

Upon  a  revision  of  the  matter  the  settlement  is  sustained  without 
prejudice  to  a  further  consideration  upon  the  presentation  of  an 
itemized  statement  of  the  fees  paid,  including  the  amount  paid  on 
account  of  each,  revision  being  limited  to  the  items  of  which  revision 
was  requested* 

LEAVE  OF  ABSENCE  WITHOUT  PAY— INTERNAL-REVENUE  FIELD 

SERVICE. 

Where  field  employees  of  the  Internal  Revenue  are  permitted  by  regulation  to 
divide  the  required  42  hours  work  per  week  into  71  hours  for  each  of 
the  first  five  days  and  4^  hours  on  Saturday,  instead  of  six  working  days 
of  7  hours  each,  deductions  from  their  pay  for  leave  of  absence  without 
pay,  whether  on  Saturday  or  other  days  of  the  week,  should  be  computed 
by  dividing  the  actual  number  of  hours'  absence  by  7,  each  hour's  absence 
resulting  in  a  deduction  of  one-seventh  of  a  day's  pay. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  January  9, 
1922: 

I  have  your  letter  of  December  16,  1921,  submitting  for  decision 
certain  questions  presented  to  you  by  the  Commissioner  of  Internal 
Bevenue  in  his  letter  of  December  13, 1921,  as  follows: 

"  Time  and  Leave  Regulations — Field  Forces,"  Department  Circular  No.  202, 
dated  September  28,  1921,  paragraphs  35  and  42,  are  as  fellows : 

*'  35.  During  the  summer  months  in  which  Saturday  is  a  4-hour  day  by  Execa- 
tive  Order  No.  1962,  dated  June  9, 1914,  and  during  the  other  months  of  the  year 
in  those  cases  where  local  field  officers  require  7  hours*  service  each  day  through- 
out the  week,  including  Saturdays,  when  an  employee  is  granted  leave  without 
pay  for  a  Saturday  or  a  day  preceding  a  holiday  and  returns  to  duty  at  the 
opening  hour  on  the  following  Monday  or  day  following  the  holiday  he  wUl  be 
in  a  nonpay  status  for  one  day ;  but  if  he  is  absent  without  previously  applying 
for  the  leave  without  pay,  he  will  be  in  a  nonpay  status  for  two  days.  Absence 
on  leave  without  pay  on  Saturdays  when  4^  hours*  service  is  required  wUU 
however,  be  charged  as  4)  hours,  and  on  the  other  days  of  the  week  when  7i 
liouxs'  service  is  required  such  absence  will  be  charged  at  7)  hours :  Provided, 
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That  if  such  absence  on  leave  without  pay  is  taken  on  a  Saturday  or  on  a  day 
preceding  a  holiday  without  previously  being  applied  for,  an  employee  returning 
to  duty  at  the  opening  hour  on  the  following  Monday  or  day  following  the  holi- 
day will  be  in  a  nonpay  status  for  one  day  in  addition  to  the  time  charged  on 
account  of  his  absence  on  Saturday  or  the  day  preceding  the  holiday." 

'*  42.  Local  field  officers  wlU  require  all  employees  to  render  not  less  than  42 
hours'  service  each  week,  or  charge  the  time  absent.  They  may,  in  their  dis- 
cretion, require  71  hours*  service  on  each  day  beginning  with  Monday,  up  to  and 
including  Friday,  and  4^  hours  on  Saturday:  Provided,  That  during  months 
covered  by  Executive  Order  No.  1962,  dated  June  9,  1914,  7  hours  shall  consti- 
tute a  day's  work  on  each  day  beginning  with  Monday,  up  to  and  including 
Friday,  and  4  hours  on  Saturday:  And  provided  further,  That  this  regulation 
shall  not  affect  the  hours  of  service  required  of  employees  by  law  or  specific 
regulations.  The  designation  of  hours  of  service  under  this  regulation,  as  well 
as  any  changes  afterwards  made,  shall  be  promptly  reported  to  the  head  of  the 
service  in  Washington." 

Under  the  requirements  of  paragraph  42,  a  certain  Internal  Revenue  agent  in 
charge  has  designated  for  his  division  during  the  time  from  September  15th  to 
June  15th,  71  hours  of  service  each  day  from  Monday  to  Friday,  from  9  a.  m.  to 

6  p.  m.,  with  half  an  hour  for  lunch,  and  4)  hours  Saturday,  from  9  a.  m.  to  1.90 
p.  m.,  without  lunch.  Questions  have  arisen  in  his  division  and  also  in  this  office 
in  connection  with  the  granting  of  leave,  which,  it  is  respectfully  requested,  be 
referred  to  the  Comptroller  General  of  the  United  States  for  his  decision. 

An  employee,  receiving  a  salary  of  $1,200,  wishes  to  be  away  from  December 
27th  to  31st,  inclusive,  makes  the  proper  applications  for  leaVe  in  each  instance 
and  will  return  to  duty  at  the  opening  hour  on  the  day  following  New  Year's 
Day. 

1.  If  he  has  already  had  26  days,  6  hours,  and  30  minutes'  annual  leave,  he 
will  have  used  his  30  days'  annual  leave  at  4  p.  m.  Thursday,  December  29th, 
and  from  that  time  will  be  on  leave  without  pay.  To  how  much  pay  will  he  be 
entitled  for  Thursday,  December  29th,  which  is  a  7i-hour  day?  To  how  much 
pay  for  the  month  of  December? 

2.  If  he  should  be  absent  on  leave  without  pay  Friday  and  Saturday,  Decem- 
ber 30  and  31,  which  are  7i  and  4^  hour  days,  respectively,  to  how  much  pay  for 
the  month  of  December  would  he  be  entitled? 

3.  If  he  should  be  absent  on  leave  without  pay  Saturday,  December  81st,  only, 
which  is  a  4i-hour  day,  to  how  much  pay  for  the  month  of  December  would  he 
be  entitled? 

4.  If  another  employee  should  be  absent  one  hour  on  leave  without  pay  Satur^ 
day,  December  17,  a  4i-hour  day,  to  how  much  pay  would  he  be  entitled  for 
that  day? 

While  the  regulations  quoted  permit  a  division  of  working  hours 
among  the  several  days  of  the  week  on  a  different  basis,  the  require- 
ment of  42  hours'  service  each  week  preserves  the  general  average  of 

7  hours'  work  daily,  so  that  the  weekly  requirement  is  the  equivalent 
of  6  working  days  of  7  hours  each.  The  terms  of  the  regulation  pro- 
vide that  actual  working  time  shall  be  charged  against  absence  on 
leave  without  pay.  The  basis  of  computation  of  the  number  of  da3^' 
absence  should  be  the  unit  of  7  hours,  constituting  1  day  for  the 
purpose  of  charging  such  absence. 

Your  submission  does  not  specifically  present  the  exact  legal  ques- 
tion involved  therein.  I  gather  from  the  facts  submitted,  however, 
that  your  doubt  arises  principally  from  the  fact  that  the  Saturday 
involved  in  the  instant  cases  falls  upon  the  31st  day  of  the  month,  and 
therefore  is  to  be  excluded  from  the  computation  of  any  period  of 
absence  which  also  includes  a  day  or  days  immediately  preceding  it. 
23  Comp.  Dec,  793 ;  26  id.^  687. 
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Tour  specific  questions  arc  decided  in  their  order  as  follows: 

1.  Having  had  26  days,  6  hours,  80  minutes'  leave  with  pay  this 
employee  was  entitled  to  further  leave  with  pay  for  3  days  and  one- 
half  hour,  or  21^  hours.  Absence  on  the  27th  and  28th  of  December 
is  chargeable  as  15  hours,  leaving  6^  hours'  leave  with  pay  to  be 
charged  against  the  absence  on  December  29.  The  working  hours  on 
that  day  being  7^  hours  the  employee  is  chargeable  with  1  hour's  ab- 
sence on  leave  without  pay,  and  is  entitled  to  pay  for  six-sevenths  of 
that  day.  Absence  on  December  30  is  chargeable  as  7^  hours,  mak- 
ing a  total  of  8i  hours,  or  1  day  1^  hours'  absence  on  leave  without 
pay  for  the  whole  year.  The  employee's  pay  for  the  month  of  De- 
cember is  subject  to  deduction  of  pay  for  1-^  days. 

2.  The  employee's  pay  for  the  month  of  December  is  subject  to 
deduction  of  pay  for  l-j^  days. 

3.  Pay  for  December  is  subject  to  deduction  of  nine- fourteenths  of 
1  day's  pay,  assuming  that  the  employee  was  on  duty  December  80. 

4.  The  employee  is  entitled  to  six-sevenths  of  the  day's  pay. 


WITNESS  FEES— COURT-MARTIAL. 

Witness  fees  of  civilians  not  In  Oovemment  employ  summoned  before  a  conrt- 
martial  being  limited  by  the  Twenty-third  Article  of  War  to  the  rate  al- 
lowed to  witnesses  attending  the  courts  of  the  United  States,  the  payment 
of  a  greater  per  diem  fee  is  unauthorized. 


by  Comptroller  General  McCarU  Jannmry  10,  1922: 

The  Chief,  War  Department  Division,  transmitted  December  23, 
1921,  a  letter  from  Capt.  Royal  6.  Jenks,  Finance  Department,  a  por- 
tion of  which  letter  is  considered  as  in  the  nature  of  a  request  for 
review  of  the  action  of  the  War  Department  Division  in  disallowing 
by  settlement  No.  69068,  dated  October  81, 1921,  an  amount  in  excess 
of  $3  per  day  paid  to  civilian  witnesses  for  attendance  before  a  court* 
martial  at  Fort  Rosecrans,  Calif.,  for  the  period  January  1  to  March 
31,  192L 

Paragraph  185,  page  150,  Manual  for  Court  Martial,  United  States 
Army,  effective  February  4,  1921,  prescribes  that  a  civilian  not  in 
Government  employ  duly  summoned  to  appear  as  a  witness  before 
a  military  court  shall,  in  certain  specific  Western  States,  including 
the  State  of  California,  receive  $5  a  day  for  the  time  of  actual 
attendance. 

The  Articles  of  War  which  govern  the  Armies  of  the  United 
States  and  under  which  they  now  operate  are  set  forth  in  the  act 
of  June  4, 1920.  Article  23  thereof  provides  that  the  fees  and  mile- 
age of  persons  not  subject  to  military  law  duly  subpoenaed  to  appear 
as  a  witness  before  any  military  court  shall  be  'Hhe  rates  allowed 
to  witnesses  attending  the  courts  of  the  United  States." 
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The  act  of  May  27, 1908,  35  Stat.,  377,  provides  as  follows: 

Jurors  and  witnesses  in  the  United  States  courts  in  the  States  of  Wyoming, 
Montana,  Washington,  Oregon,  California,  ♦  •  ♦  shall  be  entitled  to  re- 
ceive for  actual  attendance  at  any  court  or  courts  and  for  the  time  necessarily 
occupied  in  going  to  and  returning  from  tlie  same,  three  dollars  a  day,  and 
fifteen  cents  for  each  mile  necessarily  traveled  over  any  stage  line,  or  by 
private  conveyance,  and  five  cents  for  each  mile  by  any  railway  or  steamship 
in  going  to  and  returning  from  said  courts:     ♦    •     ♦. 

Begulations  of  the  various  branches  of  the  War  Department  not 
in  conformity  with  the  provisions  of  existing  law  are  void  and  of 
no  effect  in  so  far  as  they  transcend  the  law. 

There  being  no  authority  of  law  for  payment  in  excess  of  $3  per 
day  for  civilian  witnesses  in  attendance  before  a  court-martial,  no 
differences  are  found  and  the  settlement  is  sustained. 


CONTRACTOR'S  EMPLOYEES. 

Closing  of  a  navy  yard  on  Saturday  afternoon  does  not  obligate  the  Govern- 
ment to  reimburse  a  contractor  the  amount  of  salary  for  Saturday  after- 
noon paid  certain  experts  furnished  under  contract  to  perform  services 
for  the  Government  at  such  navy  yard,  where  payment  under  the  con- 
tract was  based  on  a  fixed  unit  price  for  time  necessary  for  completion 
of  the  work  and  the  Government  was  required  to  carry  on  the  work  con** 
tinuously  only  so  far  as  practicable. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  January  10,  1922: 

I  have  a  letter  of  December  16,  1921,  from  the  Judge  Advocate 
General  of  the  Navy,  as  follows : 

I  am  directed  by  the  Secretary  of  the  Navy  to  transmit  the  attached  papers 
and  to  ask  your  advanced  opinion  on  the  question  involved.  This  arises  out  of 
a  Philadelphia  Navy  Yard  contract  with  the  Aircraft  Fireproofing  Corpora- 
tion for  furnishing  certain  services  and  material  for  the  fireproofing  of  an 
airplane. 

As  you  wiU  see  by  items  17  and  18,  on  the  second  page  of  additional  sheets 
attached  and  forming  a  part  of  the  contract,  two  experts  and  two  experts* 
assistants  were  to  be  furnished,  at  a  per  diem  wage,  to  be  paid  by  the  United 
States.  The  work  was  to  be  done  at  the  naval  aircraft  factory  within  the 
navy  yard  reservation. 

After  the  contract  was  executed,  and  because  of  lack  of  funds,  it  was 
directed  tliat  the  navy  yard  should  be  closed  on  Saturdays,  and,  because  of  this, 
the  contractor's  experts  and  assistants  were  not  permitted  to  work.  A  copy  of 
the  order  closing  the  yard  is  attached. 

As  no  work  was  performed  on  Saturday,  the  contractor  was  not  paid  for 
services  for  that  day,  and  has  protested,  on  the  ground  that  this  was  not  con- 
templated at  the  time  the  contract  was  executed,  and  that  the  contractor  was 
forced  to  pay  its  men,  who  were  retained  in  Philadelphia,  for  Saturday  work, 
whether  they  were  employed  or  not.  In  connection  with  this  contention  the 
•contractor  calls  attention  to  the  following  provisions  of  the  contract : 

**  if)  The  naval  aircraft  factory  wiU  provide  necessary  space  and  tools,  and 
wm,  so  far  as  practicable,  control  temperature  and  humidity  of  space  allotted 
as  required  for  the  purpose.  8o  far  as  practicable,  arrangements  toill  he  made 
to  carry  on  t?ie  work  continuously  once  started,  working  two  or  three  shifts 
for  that  purpose." 

It  is  therefore  requested  that  you  advise  the  Secretary  of  the  Navy  whether 
the  demand  of  the  contractor  may  be  lawfuUy  acceded  to.  Return  of  the 
enclosed  original  papers  is  also  requested. 

On  the  first  page  of  the  additional  sheets  attached  to  and  forming 

part  of  the  contract  it  is  provided  as  follows: 
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The  quantities  of  materials  and  duration  of  services  to  be  consumed  in  com- 
pleting this  contract  are  estimated,  it  being  understood  that  payments  will  be 
made  for  materials  actually  used  and  time  actually  necessary  for  completion 
at  the  unit  prices  quoted. 

I  find  no  provision  in  the  contract  to  the  effect  that  the  contractor 
is  to  be  reimbursed  for  its  actual  expenditures  for  materials  or  serv- 
ices. The  contract  provides  that  the  contractor  is  to  be  paid  fixed 
unit  prices  for  the  materials  actually  used  and  for  services  actually 
necessary,  within  the  contract  limitations. 

The  Government  is  obligated,  under  the  contract,  to  carry  on  the 
work  continuously  only  so  far  as  practicable.  There  is  no  question 
that  closing  the  navy  yard  on  Saturdays  was  proper.  If  it  was 
foimd  not  practicable  to  carry  on  the  work  on  Saturdays,  I  find  noth- 
ing in  the  contract  calling  for  payment  for  the  services  of  the  experts 
and  assistants  on  days  on  which  no  services  were  rendered. 

The  object  of  the  contract  was  to  fix  the  rights  and  obligations  of 
the  parties  thereto,  and  the  mere  assertion  that  circumstances  aris- 
ing after  the  contract  was  entered  into  were  not  contemplated  by  the 
contractor  is  not  sufficient  to  increase  the  obligation  of  the  Govern- 
ment. 

You  are  advised  that  payment  under  the  contract  for  the  services 
of  experts  and  assistants  on  days  when  no  services  were  rendered  is 
not  authorized. 


PROMOTION  OF  SUBSTITUTE  POSTAL  CLERKS. 

Service  as  a  substitute  postal  clerk  under  two  or  more  appointments  at  d'fferent 
post  offices  may  be  included  In  determining  right  to  automat  c  promotion 
after  appointment  as  a  regular  clerk,  under  the  act  of  July  21,  1921,  42  Stat, 
144,  provided  there  has  been  no  break  in  the  employment  of  the  clerk  in 
the  Postal  Service. 

Comptroller  General  McCarl  to  the.  Postmaster  General,  January  10,  1922: 

I  have  your  letter  of  December  27,  received  in  this  office  January 

4,  requesting  decision  of  a  question  presented  as  follows : 

I  have  to  submit  for  your  consideration  the  following  case  wherein  a  post- 
office  clerk  claims  credit  under  the  provisions  of  section  8  of  the  act  of  July 
21,  1921,  known  as  the  Steenerson  Act,  for  service  performed  by  him  as  substi- 
tute clerk. 

H.  W.  Closson  was  appointed  a  substitute  clerk  in  the  post  office  of  Inde- 
pendence, Iowa,  on  July  1,  1913,  and  served  as  such  in  that  office  until  April  12, 
1920.  Prior  to  the  latter  date  he  took  and  passed  the  required  civil-service 
Qzaminatlon  for  the  position  of  clerk  in  the  post  office  at  Waterloo,  Iowa,  and 
from  the  register  therefrom  established  his  name  was  certified  and  he  was  ap- 
pointed substitute  clerk  at  Waterloo  March  23,  1920,  and  on  April  16,  1920,  he 
was  promoted  to  the  position  o^  regular  clerk  in  the  post  office  at  Waterloo, 
Iowa,  at  11,400  per  annum,  which  position  he  now  holds  at  a  salary  of  $1,500  per 
annum. 

From  the  foregoing  It  will  be  seen  that  Mr.  Glosson's  service  as  a  substitute 
derk  was  continuous  from  July  1,  1913,  to  April  16,  1920,  the  date  upon  which 
he  was  promoted  to  the  position  of  regular  clerk,  and  that  there  was  an  over- 
lapping of  his  service  as  substitute  at  Independence,  which  terminated  on  April 
12, 1920,  with  hia  service  as  substitute  clerk  at  Waterloo,  which  began  March 
28.  l&2a 
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Mr.  OlossoB  claims  that  as  he  was  in  the  sendee  in  a  regular  position  on 
June  5,  1920,  he  is  entitled,  under  the  provisions  of  section  3  of  the  act  of 
July  2X,  1921,  to  the  time  accruing  to  him  as  a  substitute  clerk  during  the  entire 
period  from  July  1,  1913,  to  April  15,  1920,  inclusive.  While  there  was  no 
hiatus  in  Mr.  01osson*s  services  as  substitute  clerlic,  yet  they  were  performed 
under  two  appointments  and  by  selection  from  two  separate  civil-service 
registers. 

Your  opinion  is  therefore  requested  as  to  whether  in  the  circumstances  above 
related  Mr.  Closson  may  be  given  credit  under  the  provisions  of  section  3  of  the 
act  of  July  21,  1921,  for  service  performed  by  him  as  substitute  clerk  prior  to 
March  23, 1920,  the  date  on  which  he  entered  upon  the  performance  of  liis  duties 
as  substitute  clerk  at  Waterloo,  Iowa. 

Section  3  of  the  act  of  July  21, 1921, 42  Stat,  144,  provides: 

That  clerks  and  carriers  in  the  intermediate  or  automatic  grades  who  were 
appointed  to  regular  positions  before  June  6,  1920,  and  are  receiving  less  than 
the  maximum  grade  of  salary,  shall  receive  credit  for  all  time  served  as  substi- 
tute on  a  basis  of  one  year  for  each  three  hundred  and  six  days  of  eight  hours 
served  as  substitute,  and  be  promoted  to  the  grade  to  which  such  clerk  or  carrier 
would  have  progressed  had  his  original  appointment  as  substitute  been  to 
grade  one. 

There  is  nothing  in  this  provision  to  indicate  an  intent  to  limit  tho 
substitute  service  to  be  counted  to  service  at  the  office  in  which  pro- 
moted to  regular ;  and  there  would  appear  to  be  no  sound  reason  for 
placing  such  a  construction  on  the  law. 

I  think  it  may  be  assumed  that  the  principal  reasons  for  the  law 
authorizing  the  counting  of  substitute  service  are,  first,  to  encourage 
continuous  service  and,  second,  because  the  experience  gained  as  a 
substitute  renders  the  employee's  service  more  valuable  to  the  Gov- 
ernment. The  case  presented  by  you  appears  to  come  within  the  spirit 
as  well  as  the  letter  of  the  law,  and  since  there  was  no  break  in  the 
service  I  see  no  reason  why  the  substitute  service  rendered  at  the  Inde- 
pendence office  should  not  be  counted  together  with  the  service  ren- 
dered at  the  Waterloo  office. 

The  question  submitted  is  answered  in  the  affirmative. 


FAILURE  OF  GOVERNMENT  TO  EXECUTE  LEASE  AFTER  ACCEPT- 

ING  PROPOSAL. 

Where  a  proposal  to  lease  quarters  is  accepted  by  the  GU>Temment,  but  before 
execution  of  the  lease  the  lessor  is  notified  of  the  Government's  intentloii 
not  to  occupy  the  premises,  no  imyment  of  rent  under  the  proposal  and 
acceptance  may  be  made,  and  any  claim  for  damages  is  one  resulting  from  a 
breach  of  contract,  which  may  not  be  adjudicated  nor  paid  by  an  adminis- 
trative officer. 

Comptroller  General  McCarl  to  the  Director  United  States  Veterans'  Bnreaii^ 
January  10,  1922: 

I  have  your  letter  of  December  20  with  inclosures  requesting  deci- 
sion as  to  the  extent  of  liability,  if  any,  of  the  Government  resulting 
from  its  failure  to  execute  a  lease  for  certain  property  in  Cincinnati^ 
Ohio,  after  acceptance  of  the  owner's  proposal  to  lease  the  premises 
for  use  of  the  War  Bisk  Insurance  Bureau.   You  request  decision  also 
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whether,  in  case  it  be  held  that  liability  exists,  you  can  enter  into  an 
agreement  or  compromise  with  the  owner  in  settlement  of  the  claim 
for  damages. 

Breifly  stated  the  material  facts  are  as  follows : 

In  May,  1921,  the  Bureau  of  War  Kisk  Insurance  was  considering 
the  advisability  of  renting  additional  office  space  in  Cincinnati  and 
the  United  Theatres  Co.  was  constructing  a  12-story  building  there, 
the  upper  10  floors  of  which  would  be  suitable  for  the  purpose  for 
which  the  additional  space  was  being  considered  by  the  bureau.  Nego- 
tiations were  entered  into  between  the  United  Theatres  Co.  and  the 
representatives  of  the  bureau,  as  a  result  of  which  the  company,  under 
date  of  June  4, 1921,  submitted  a  proposal  embodying  the  conditions 
under  which  it  would  lease  the  space  to  the  Government.  By  tele- 
gram dated  June  13, 1921,  the  company  was  advised  that  the  Govern- 
ment would  accept  the  proposal,  but  seven  days  thereafter,  to  wit,  on 
June  20,  1921,  and  before  a  lease  was  executed,  possession  taken,  or 
the  building  completed,  the  company  was  advised  that  the  matter  had 
been  reconsidered,  that  the  Government  would  not  execute  a  lease  or 
take  possession  of  the  premises,  and  that  all  negotiations  for  occu- 
pancy  of  the  premises  were  terminated.  The  company  claims  dam- 
ages  at  least  to  the  extent  of  one  month's  rent  at  the  rate  stipulated 
in  the  proposal  and  acceptance. 

Under  the  terms  of  the  company's  proposal  the  term  of  the  lease 
was  to  begin  with  the  date  of  occupancy  and  the  premises  were  to  be 
ready  for  occupancy  on  or  about  September  1,  1921,  and  the  United 
States  was  to  have  the  right  to  terminate  the  agreement  and  sur- 
render the  premises  at  any  time  upon  giving  30  days'  written  notice. 
Kent  was  to  be  at  the  rate  of  $10,761.66  per  month,  provided  that  the 
amount  of  rent  payable  for  any  period  of  occupancy  less  than  a  full 
calendar  month  should  be  the  proportionate  part  of  the  full  monthly 
rental. 

Since  the  rent  was  to  begin  to  accrue  only  from  the  date  of  occu- 
pancy and  since  the  premises  were  never  occupied  by  the  Govern- 
ment no  rent  became  due  or  payable  under  the  proposal  and  accept- 
ance. Hence,  the  questions  presented  involve  no  payment  to  be 
made  xmder  your  direction. 

If  the  United  Theatres  Co.  has  a  valid  claim  in  this  case  it  is  not  a 
daim  for  rent  under  a  contract  but  a  claim  for  damages  resulting 
from  a'breach  of  contract  by  the  Government.  Such  a  claim  can  not 
be  adjudicated  by  an  administrative  office  by  agreement,  compromise, 
or  otherwise.  Cramp  and  Sons  Co.  v.  United  States^  216  U.  S.,  494. 
If  the  proposal  and  acceptance  hereinbefore  mentioned  constitute  a 
contract  legally  binding  on  the  United  States,  the  liability  resulting 
from  a  breach  thereof  by  the  Government  is  limited  to  the  actual 
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damages  resulting  directly  from  said  breach  and  the  claim  therefor 
would  not  be  payable  from  any  appropriation  under  your  control. 

It  appears,  therefore,  unnecessary  for  this  office  to  determine  the 
liability  of  the  Government,  the  matter  being  one  which  in  any  event 
would  be  for  the  administrative  department  to  present  to  Congress. 


UNIFORM  GRATUITY— NAVAL  RESERVE  FORCE. 

The  discharge  of  an  officer  of  the  Naval  Reserve  Force  before  expiration  of  his 
terra  of  enrollment  to  accept  appointment  as  a  commissioned  officer  in  the 
permanent  Regular  Navy  is  a  severance  of  his  connection  with  the  Naval 
Reserve  Force  "  without  compulsion  on  the  part  of  the  Government  "  within 
the  meaning  of  the  act  of  August  29, 1916,  39  Stat.,  589,  subjecting  the  officer 
to  a  checlsage  of  the  $150  uniform  gratuity  paid  him  upon  reporting  for 
active  duty  in  the  Reserve. 

Decision  by  Comptroller  General  McCarl,  January  11,  1922: 

Ensign  George  W.  Armstrong  (S.  C),  United  States  Navy,  ap- 
plied December  19,  1921,  for  review  of  settlement  No.  60414,  dated 
December  16,  1921,  Navy  Department  Division,  this  office,  of  his 
claim  for  refund  of  $150,  amount  of  uniform  gratuity  checked  against 
his  account  upon  discharge  from  the  Naval  Reserve  Force  to  accept 
appointment  in  the  Regular  Navy. 

It  appears  that  claimant  was  discharged  from  the  Naval  Reserve 
Force  by  orders  dated  June  29,  1921,  reading  as  follows : 

You  are  hereby  discharged  from  the  United  States  Naval  Reserve  Force  for 
the  convenience  of  tlie  Government,  same  to  be  effective  the  day  preceding  ac- 
ceptance of  your  appointment  in  the  Navy. 

The  law,  act  of  August  29, 1916,  39  Stat,  589,  provides : 

Upon  reporting  for  active  service  in  time  of  war  or  national  emergency  the 
uniform  gratuity  shall  be  $150  for  officers  and  $60  for  men,  or  the  difference 
between  these  amounts  and  .any  amounts  that  may  have  been  credited  as  a  uni- 
form gratuity  during  the  current  enrollment:  Provided,  That  should  any  mem- 
ber of  the  Naval  Reserve  Force  sever  his  connection  with  the  service  without 
compulsion  on  part  of  the  Government  before  the  expiration  of  his  term  of  en- 
rollment, the  amount  so  credited  shaU  be  deducted  from  any  money  that  may 
be  or  may  become  due  him. 

The  act  of  June  4, 1920,  41  Stat.,  834,  836,  provides : 

Sec.  8.  That  officers  holding  temporary  commissioned  and  warrant  ranks  in 
the  Navy  and  members  of  the  Naval  Reserve  Force  of  conmiissioned  and 
warrant  ranks  shaU  be  eligible  for  transfer  to  an  appointment  In  the  perma- 
nent grades  or  ranks  in  the  Navy  for  which  they  may  be  found  qualilied  not 
above  that  held  by  tti&n  on  the  date  of  transfer,  but  not  to  exceed  a  total  of 
one  thousand  two  hundred  commissioned  officers  in  the  line,  of  which  number 
five  hundred  may  be  appointed  from  class  five.  Naval  Reserve  Flying  Corps, 
with  proportionate  number  in  aU  Staff  Corps  as  now  authorized  by  law>  except 
tliat  the  Medical,  Dental,  and  Supply  Corps  shall  be  entitled  to  such  additional 
numbers  as  are  necessary  to  make  up  the  full  quota  of  officers  in  those  corps, 
as  now  authorized  by  law:    •    •    ♦. 

Claimant  was  discharged  from  the  Naval  Reserve  Force  for  the 
purpose  of  accepting  appointment  in  the  Regular  Navy,  and  his 
obligation  to  refund  to  the  Government  the  amoimt  he  received  as 
uniform  sratuity  depends  on  whether  the  discharge  was  a  severance 
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of  "  his  connection  with  the  service  without  compulsion  '*  within  the 
meaning  of  the  act  of  August  29,  1916. 

By  reason  of  his  contract  of  enrollment  the  Government  obligated 
itself  upon  claimant's  first  reporting  for  active  duty  in  time  of  war 
or  national  emergency  to  grant  him  a  cash  gratuity  of  $150  for  the 
purpose  of  pi'oviding  himself  with  necessary  uniform,  with  the  pro- 
vision that  should  he  sever  his  connection  with  the  service  without 
compulsion  on  the  part  of  the  Government  before  expiration  of  his 
term  of  enrollment  such  gratuity  should  be  refunded  to  the  Govern- 
ment. The  wording  of  the  act  clearly  indicates  that  the  gratuity  is 
predicated  on  service  for  a  full  term  of  enrollment  of  four  years, 
and  "service"  as  used  therein  has  no  broader  meaning  than  the 
service  for  which  claimant  contracted;  that  is,  service  as  a  member 
of  the  Naval  Reserve  Force. 

Such  restricted  application  of  the  word  is  implied  by  the  act  of 
July  1, 1918,  40  Stat.,  711,  which,  in  effect,  amends  the  act  of  August 
29,  1916,  so  as  to  exempt  members  who  accept  appointment  in  the 
temporary  force  from  having  to  make  such  refund.  The  discharge 
of  claimant  from  any  further  obligation  under  his  contract  of  en- 
rollment was  a  severance  of  his  connection  with  that  service  and 
therefore  if  for  any  reason  other  than  "  compulsion  on  the  part  of 
the  Government"  claimant  was  released  from  his  contract  of  en- 
rollment before  expiration  thereof,  he  is  obligated  to  refund  to  the 
Government  the  amount  of  uniform  gratuity  he  received. 

The  act  of  June  4, 1920,  entitled  claimant,  upon  being  found  quali- 
fied, to  transfer  to  an  appointment  in  the  Regular  Navy.  The  ap- 
pointment, however,  was  subject  to  his  discretion  to  accept  it.  There 
is  no  provision  in  the  law  that  upon  his  failure  to  accept  such 
appointment  he  would  be  discharged  from  his  enrollment.  While 
claimant's  acceptance  of  the  appointment  necessitated  a  severance 
of  his  connection  with  service  as  a  member  of  the  Naval  Reserv^e 
Force  he  was  not  compelled  to  thus  sever  his  connection  with  that 
^rvice.  The  provisions  of  the  law  and  the  tender  of  an  appoint- 
ment to  the  regular  service  was  an  invitation  and  inducement  but 
not  a  compelling  force.  He  could  refuse  to  accept  the  tendered 
appointment  without  forfeiting  his  membership  in  the  Reserve 
Force. 

Accordingly,  I  am  of  opinion  that  claimant's  discharge  from 
the  Naval  Reserve  Force  before  expiration  of  his  term  of  enrollment 
was  not  by  reason  of  compulsion  on  the  part  of  the  Government 
and  therefore  he  is  not  entitled  to  a  refund  of  the  uniform  gratuity 
checked  against  his  account  when  so  discharged. 

Upon  this  review  no  difference  is  found  and  the  settlement  ii 
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NAVAL  RESERVE  FORCE— PAY  UNDER  GENERAL  ORDER  NO.  84. 

Members  of  the  Naval  Reserve  Force  on  active  duty  are  entitled  under  the 
act  of  July  1,  1918,  40  Stat,  712,  assimilating  their  pay  to  that  of  officers 
and  enlisted  men  of  the  Regular  Navy,  to  pay  under  General  Order  No.  34 
based  on  an  enlistment  in  the  Regular  Navy  completed  prior  to  November 
27,  1906. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  January  11,  1922: 
By  your  reference  of  December  20,  1921,  I  have  a  request  for  de- 
cision whether  a  man  who  completed  his  enlistment  in  the  Regular 
Navy  prior  to  November  27,  1906,  and  enrolled  in  the  Naval  Re- 
serve Force  on  February  26, 1917,  is  entitled  to  credit  for  additional 
pay  under  General  Order  34  while  on  active  duty. 

General  Order  34,  promulgating  Executive  order  of  November 
27,  1906,  provides  that : 

(25)  To  provide  adequate  compensation  for  trained  men,  the  regular  pay 
for  each  rating  in  the  Navy  shaU  be  increased  five  dollars  per  month  during 
the  second  pejiod  of  service,  and  a  further  sum  of  three  dollars  per  month 
during  each  and  every  subsequent  period  of  service;  but  only  enlisted  men 
who  are  citizens  of  the  United  States,  and  whose  second  and  subsequent 
periods  of  service  each  follow  next  after  service  In  the  Navy  that  was  ter- 
minated by  reason  of  expiration  of  enlistment,  shall  receive  the  benefits  of 
the  increased  pay  named  herein.  In  the  cases  of  men  who  are  or  were  finally 
discharged  from  the  Navy  by  reason  of  expiration  of  enlistment,  the  first  en- 
listment on  or  after  November  27,  1906,  shall  be  considered  the  second  period 
of  service  which  shall  carry  with  it  the  Increased  pay  provided  by  this  para- 
graph, except  that  men  discharged  on  recommendations  of  boards  of  medical 
survey  shaU,  If  they  reenter  the  service,  be  given  credit  for  any  previous  periods 
of  service  in  the  Navy  which  were  terminated  by  reason  of  expiration  of  en> 
listment. 

The  act  of  inly  1, 1918,  40  Stat.,  712,  provides  that: 

Members  of  the  Naval  Reserve  Force  when  employed  in  active  service, 
ashore  or  afloat,  under  the  Navy  Department  shall  receive  the  same  pay  and 
allowances  as  received  by  the  officers  and  enlisted  men  of  the  Regular  Navy 
of  the  same  rank,  grades,  or  ratings  and  of  the  same  length  of  service,    *    *    *. 

Under  these  laws  the  measure  of  the  enrolled  members'  pay  for 
active  service  is  the  same  as  that  of  an  enlisted  man  of  the  same 
rating  and  length  of  service.  An  enlisted  man  of  the  Navy  who  is  a 
citizen  and  who  has  been  discharged  from  his  last  enlistment  by 
reason  of  expiration  thereof,  during  the  following  enlistment  entered 
into  on  or  after  November  27, 1906,  is  entitled  to  pay  under  General 
Order  34, 

Likewise,  a  member  of  the  Naval  Reserve  Force  who  has  completed 
a  term  of  enlistment  in  the  Regular  Navy  is  entitled  to  credit  there- 
for in  computing  his  pay  for  active  service,  and,  in  the  case  pre- 
sented, for  all  active  service  under  his  enrollment  in  the  Naval  Re- 
serve Force  on  February  26,  1917,  the  member  is  entitled  to  pay 
under  General  Order  84  by  reason  of  having  completed  his  last  en- 
listment in  the  Regular  Navy. 
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LAND-GRANT  DEDUCTIONS— FEMALE  NURSES  OF  THE  NAVY. 

Land-grant  deductions  are  applicable  to  charges  for  transportation  of  female 
nurses  of  the  Navy. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  January  11,  1922: 

I  have  your  reference  of  December  10,  1921,  requesting  decision 
whether  land-grant  deduction  is  applicable  in  connection  with  the 
charges  for  transportation  of  female  nurses  of  the  Navy,  as  per  letter 
of  Commander  C.  G.  Mayo,  United  States  Navy,  Navy  disbursing 
officer,  dated  November  26,  1921,  with  which  is  inclosed  request 
N838395,  January  27,  1921,  for  transporation  of  one  nurse  from 
Nevada,  Mo.,  to  Las  Animas,  Colo. 

The  Nurse  Corps  of  the  Navy  was  established  by  the  act  of  May 
13,  1908,  35  Stat.,  146,  which  authorized  the  appointment  of  nurses 
by  the  Surgeon  General  with  the  approval  of  the  Secretary  of  the 
Navy.  The  said  act  provided  that  said  nurses  shall  "receive  the 
same  pay,  allowances,  emoluments,  and  privileges  as  are  now  or  may 
hereafter  be  provided  by  or  in  pursuance  of  law  for  the  Nurse  Corps 
(female)  of  the  Army." 

The  Manual  for  the  Medical  Department  of  the  United  States 
Navy  for  1917  shows  that  nurses  are  required  to  agree  to  serve  for  a 
term  of  three  years  and  can  not  be  removed  except  by  the  Surgeon 
General  with  the  approval  of  the  Secretary  of  the  Navy;  that  they 
are  subject  to  discipline,  wear  uniforms,  are  subject  to  orders,  and 
may  give  orders  within  prescribed  limitations. 

The  appointment  and  service  of  female  nurses  of  the  Navy  are 
such  as  to  give  them  generally  a  military  status  as  distinguished  from 
a  civilian  status,  and  as  such  deduction  on  account  of  land  grant 
should  be  made  in  the  payment  of  charges  for  transportation  re- 
quired or  authorized  by  the  Government  in  connection  with  said  duty. 

See  decision  of  this  office  of  October  22,  1921,  1  Comp.  Gen.,  233, 
where  commissioned  Army  nurses  were  held  to  be  part  of  the  Army 
and  to  that  extent  constitute  ^Hroops"  of  the  United  States,  and 
therefore  within  the  provisions  of  land  grant  statutes  relating  to 
transportation  of  troops  of  the  United  States. 


AUTOMATIC  PROMOTIONS  OF  POSTAL  CLERKS. 

Where  the  automatic  promotion  of  a  postal  clerk  under  the  act  of  June  5, 1020» 
41  Stat.,  1063,  is  delayed  pending  determination  of  whether  his  service  for 
preceding  year  had  been  satisfactory,  and  the  service  is  determined  to  have 
been  satisfactory,  the  promotion  automatically  dates  from  the  beginning 
of  the  quarter  foUowing  the  completion  of  the  year's  satisfactory  service 
since  the  last  promotion. 

Comptroller  General  McCarl  to  the  Postmaster  General,  Janaary  11,  1922: 

I  have  your  letter  of  December  28,  as  follows : 

The  act  reclassifying  postmasters  and  employees  of  the  postal  seryice,  ap- 
proved June  6,  1920,  provided  that: 

"AU  employees  herein  provided  for  in  automatic  grades,  who  have  not 
reached  the  maximum  grades  to  which  they  are  entitled  to  progress  auto- 
fiiatlcaUy,  shaU  be  promoted  at  the  beginning  of  the  quarter  foUowing  the 
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completion  of  one  year's  satisfactory  service  since  their  last  promotion,  regard- 
less  of  any  increases  in  salaries  granted  them  by  the  provisions  of  this  act** 
41  Stat,  1053. 

A  certain  railway  postal  clerk  would  have  been  entitled  to  promotion  from 
grade  four  to  grade  five  ($2150  per  annum),  on  July  1,  1920,  but  owing  to 
charges  of  inefficiency  in  the  performance  of  his  duties  his  promotion  to  grade 
five  was  not  ordered.  He  was  promoted,  however,  on  April  1,  1921,  to  grade 
five. 

Tour  decision  is  requested  as  to  whether  this  department  may  now  properly 
make  this  clerk's  promotion  retroactive  as  of  July  1,  1920,  instead  of  April  1,. 
1921. 

The  promotions  contemplated  under  the  provision  quoted  in  your 
letter  are  to  operate  automatically,  conditioned  solely  upon  the  ren- 
dering of  a  year's  satisfactory  service  since  the  last  preceding  promo- 
tion. It  is  right  and  proper  to  withhold  the  promotion  for  a  reason- 
able time  to  enable  a  determination  as  to  whether  service  during  the 
preceding  year  has  been  satisfactory,  but  when  that  point  is  deter- 
mined affirmatively  the  promotion  automatically  dates  from  the  be- 
ginning of  the  quarter  following  the  completion  of  the  year's  satis- 
factory service  since  the  last  promotion.  In  this  connection,  see  deci* 
sion  to  you  dated  June  22,  1921,  27  Comp.  Dec,  1068. 

The  question  submitted  is  answered  in  the  affirmative. 


TRAVELING  EXPENSES— DISCHARGED  CADETS  OF  MILITARY 

ACADEMY. 

A  cadet  of  the  United  States  Military  Academy  discharged  for  physical  dis- 
ability while  in  a  hospital  under  orders  is  entitled  to  transportation  and 
subsistence  from  the  hospital  to  his  home. 

Comptroller  General  McCarl  to  Col.  E.  J.  Timberlake,  United  States  Army, 
January  12,  1922: 

I  have  your  letter  of  December  17,  1921,  received  December  22, 
1921,  through  Chief  of  Finance  inclosing  a  voucher  amounting  to 
$80.53  in  favor  of  Joseph  P.  Constantine,  jr.,  an  honorably  dis- 
charged cadet  of  the  Military  Academy  for  expenses  of  transporta- 
tion from  Denver,  Colo.,  to  his  home  at  Connellsville,  Pa. 

It  appears  that  said  Constantine,  a  member  of  the  4th  class  at  the 
Military  Academy,  was  on  August  28,  1921,  whilst  a  patient  in  the 
Fitzsimons  General  Hospital,  Denver,  Colo.,  discharged  from  the 
academy  on  account  of  physical  disability.  You  ask  whether  he 
should  be  paid  expenses  to  his  home  from  Denver,  Colo.,  or  only 
what  it  would  cost  to  transport  him  from  the  academy  and  whether 
the  voucher  is  payable  from  the  Military  Academy  appropriations 
or  from  appropriation  "  Transportation  of  Army,  etc." 

The  act  of  June  30,  1921,  42  Stat.,  99,  making  appropriation  for 
tibe  support  of  the  academy  provides  for  the  transportation  of  dis- 
charged cadets.  The  law  does  not  specifically  require  a  cadet  to  be 
at  the  Military  Academy  at  the  time  of  his  discharge  in  order  to 
entitle  him  to  transportation*    As  this  cadet  was  at  the  Fitzsimons 
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General  Hospital,  Denver,  Colo.,  under  competent  orders  at  the  time 
he  was  discharged  I  think  he  is  entitled  to  his  transportation  and 
subsistence  from  that  place  to  his  home.  Payment  of  the  voucher 
if  otherwise  correct  is  authorized  out  of  the  appropriation  "  Trans- 
portation of  materials,  etc." 


TRAVELING  EXPENSES— ENLISTED  MEN  APPOINTED  TO  MILITARY 

ACADEMY. 

An  enlisted  man  of  the  Army  appointed  and  admitted  to  the  United  States 
Military  Academy  while  on  furlough  is  entitled  to  traveling  expenses  from 
his  home  to  the  academy. 

Comptroller  General  McCarl  to  CoL  E.  J.  Timberlake,  United  States  Army, 
January  12,  1922: 

I  have  your  letter  of  December  16, 1921,  received  through  Chief  of 
Finance  December  22,  1921,  transmitting  a  voucher  amounting  to 
$16.50  in  favor  of  Lucien  E.  Bolduc  for  traveling  expenses  from  his 
home  in  Lowell,  Mass.,  to  the  Military  Academy  at  West  Point,  N.  Y. 

It  appears  that  Mr.  Bolduc  was  an  enlisted  man  on  furlough  when 
he  received  an  appointment  to  the  Military  Academy  as  a  cadet. 

The  act  of  June  28,  1902,  32  Stat.,  409,  making  appropriations  for 
the  expenses  of  the  Military  Academy  for  the  fiscal  year  ending  June 
30,  1903,  contains  this  provision : 

Provided  further,  That  hereafter  the  actual  and  necessary  traveUng  expenses 
of  candidates  while  proceeding  from  their  homes  to  the  Military  Academy  for 
qualification  as  cadets  shall,  if  admitted,  be  credited  to  their  accounts  and  paid 
after  admission  from  the  appropriation  for  the  transportation  of  the  Army  and 
Its  supplies:    •    •    • 

The  rights  of  every  appointee  to  the  academy  with  respect  to  trav- 
eling expenses  are  governed  by  this  provision  of  law.  Mr.  Bolduc 
having  brought  himself  within  its  terms  by  being  appointed  and  ad- 
mitted to  the  academy  is  entitled  to  traveling  expenses  from  his 
home  to  the  academy. 

The  fact  that  at  the  time  of  his  appointment  and  admission  he  was 
an  enlisted  man  of  the  Army  on  furlough  can  not  operate  to  deprive 
him  of  a  right  conferred  by  a  specific  statute  containing  no  excep- 
tions to  such  right.  If  the  voucher  is  otherwise  correct  its  payment  is 
authorized. 

REFUND  OF  INTERNAL  REVENUE  TAXES— PAYMENT  OP  INTEREST. 

Appropriations  provided  by  the  acts  of  November  23,  1921,  42  Stat,  316,  and 
December  16,  1921,  42  Stat.,  337,  for  refund  of  internal  revenue  taxes 
iUegally  collected  are  available  for  payment  of  interest  which  may  have 
accrued  under  said  statutes. 

Comptroller  General  McCarl  to  the  Seeretary  of  the  Treasury,  Januaiy  12, 

1922: 

I  have  your  letter  of  December  20, 1921,  requesting  decision  whether 
the  appropriation  ^^ Refunding  taxes  illegally  collected"  carried  by 
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the  act  of  March  3,  1921,  41  Stat.,  1274,  is  available  for  payment  of 
interest  that  accrues  under  the  provisions  of  section  1324  (a)  of  the 
revenue  act  of  November  23,  1921,  42  Stat.,  316,  on  refunds  of  taxes 
erroneously  collected. 
The  appropriation  provides: 

For  refunding  taxes  illegally  coUected  under  the  provisions  of  section  3220 
and  3689,  Revised  Statutes,  as  amended  by  the  act  of  February  24, 1910,    *    *    *. 

Section  1316,  act  of  February  24,  1919,  40  Stat,  1145,  amended 
section  3220,  Revised  Statutes,  in  particulars  not  material  to  this  case. 
The  section  authorizes  the  Commissioner  of  Internal  Eevenue  to  remit, 
refund,  and  pay  back  all  taxes  erroneously  or  illegally  assessed  or  col- 
lected, all  penalties  collected  without  authority,  and  all  taxes  that 
appear  to  be  unjustly  assessed  or  excessive  in  amount,  or  in  any  man- 
ner wrongfully  collected.  The  amended  section  does  not  provide  for 
payment  of  interest  on  any  such  refunds. 

Section  1316  also  repeals  that  paragraph  of  section  3689,  Revised 
Statutes,  which  makes  permanent  appropriation  for  refunding  taxes 
illegally  collected,  and  provides  that  estimates  of  appropriations  to 
refund  and  pay  back  taxes,  and  to  pay  judgments,  including  interest 
and  cost,  for  taxes  or  penalties  erroneously  or  illegally  assessed  or  col- 
lected under  internal  revenue  laws  shall  be  submitted  annually  there- 
after. • 

Neither  the  appropriation  nor  the  statute  to  which  it  refers  pro- 
vides for  payment  of  interest  on  refund  of  taxes  by  the  commissioner, 
but  section  1324  (a)  of  the  act  of  November  23,  1921,  provides  that 
upon  the  allowance  of  a  claim  for  refund  of  or  credit  for  internal  rev- 
enue taxes  paid,  interest  shall  be  allowed  to  the  date  of  such  allowance 
upon  conditions  prescribed  by  the  section.  Payment  of  interest  is 
thus  made  an  incident  of  tax  refunds,  and  the  appropriation  for  such 
refimds  may  therefore  lawfully  be  used  to  pay  the  amount  allowed 
on  any  claim  for  refund,  including  any  interest  which  may  have  ac- 
crued under  the  statute. 

The  same  rule  applies  to  the  deficiency  appropriation  made  by  the 
act  of  December  15, 1921,  42  Stat., . 


RETIREMENT  OF  SCHOOL-TEACHERS  IN  THE  DISTRICT  OP 

COLUMBIA. 

Public-school  teachers  in  the  District  of  Columbia  placed  on  perpetual  leave  of 
absence  under  rules  or  regulations  of  the  board  of  education  prior  to  June, 
1919,  and  who  were  not  in  a  pay  status  subsequent  to  June  1,  1919,  are  not 
entitled  to  the  benefits  of  the  retirement  act  of  January  15,  1920.  41  Stat^ 
887. 

Comptroller  General  McCarl  to  the  President  Board  of  Commissioners  of  the 
District  of  Columbia,  January  13,  1922: 

I  have  your  letter  of  December  27, 1^1,  requesting  decision  whether 
Mrs.  A.  L.  Lofton,  a  former  teacher  in  the  public  schools  of  the  Dis- 
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Irict  of  Columbia,  "  who  was  placed  by  the  board  of  education  on  the 
perpetual  leave  list,  is  entitled  to  the  benefits  of  the  teachers'  retire- 
ment law." 

The  law  in  question  is  the  act  of  January  15,  1920,  41  Stat.,  387. 
Section  1  of  the  act  provides  for  deductions  from  the  salary  of  every 
teacher  in  the  public  schools  of  the  District  of  Columbia  to  purchase 
an  annuity  payable  monthly  throughout  life  "  for  every  such  teacher 
who  shall  be  retired  as  hereinafter  provided."  Other  provisions  of 
the  act  material  to  the  question  here  presented  are  as  follows : 

Sec.  3.  That  any  teacher  who  shaU  have  reached  the  age  of  sixty-two  may  be 
retired  by  the  board  of  education  on  its  own  motion,  or  shall  be  retired  if  appli« 
cation  is  made  by  the  teacher.  Any  teacher  who  shall  have  reached  the  age  of 
seventy  shaU  be  retired  unless  in  the  Judgment  of  two-thirds  of  the  board  of 
education  such  teacher  should  be  longer  retained  for  the  good  of  the  service. 

S£c.  4.  That  any  teacher  who  shaU  have  reached  the  age  of  forty-five,  or  who 
shall  have  tanght  continuously  for  fifteen  years  in  the  public  schools  of  the  Dis- 
trict of  Columbia,  and  who  by  reason  of  accident  or  iUness  not  due  to  vicious 
habits,  has  become  physically  or  mentally  disabled  and  incapable  of  satisfac- 
torily  performing  the  duties  of  teacher,  may  be  retired  by  the  board  of  educa- 
tion under  the  provisions  hereinafter  stated. 

Sec.  5.  That  following  the  passage  of  this  act  every  teacher  who  shall  be  re- 
tired under  the  provisions  of  section  3  or  section  4  hereof  shall  receive  during 
the  remainder  of  his  life  an  annuity  composed  of  (1)  a  sum  equal  to  1  per 
centum  of  his  average  basic  salary  received  since  the  passage  of  Public  Act 
Numbered  254,  approved  June  20,  1906,  for  each  year  of  his  whole  term  of 
service,  and  (2)  an  additional  sum  of  $10  for  each  year  of  said  service,  sudi 
annuity  to  be  payable  monthly  and  to  cease  and  determine  at  his  death. 

Sec.  8.  That  in  computing  length  of  service  of  retiring  teachers  credit  shall 
be  given  year  for  year,  but  not  to  exceed  ten  years,  for  public-school  service  or 
its  equivalent  outside  the  District  of  Columbia. 

No  sum  shall  be  paid  to  any  teacher  upon  his  retirement  under  the  provisions 
of  section  3  hereof  unless  he  shall  have  been  employed  as  a  public-school  teacher 
continuously  in  the  District  of  Columbia  from  the  time  of  his  attainment  of  the 
age  of  fifty-two  years. 

No  sum  shall  be  paid  to  any  teacher  upon  his  retirement  under  the  provisions 
of  section  4  hereof  unless  he  shall  have  been  employed  continuously  as  a  teacher 
In  the  public  schools  of  the  District  of  Columbia  for  ten  years  immediately  prior 
to  his  retirement 

It  is  noted  that  none  of  the  provisions  hereinbefore  mentioned  has  a 
retroactive  effect.  They  are  all  prospective  and  relate  to  future  re- 
tirements ;  that  is  to  say,  to  teachers  who  shall  be  retired  after  the  date 
of  approval  of  the  act 

To  retire  in  the  sense  in  which  that  term  is  generally  used  in  con- 
nection with  officers  or  employees  means  to  withdraw  from  active 
service,  and  to  be  retired  or  placed  on  a  retired  list  is  to  be  relieved 
from  active  duty.  It  appears  to  have  been  the  practice,  at  least  as 
early  as  October  1, 1906,  for  the  board  of  education  to  grant  teachers 
perpetual  leave  of  absence,  or,  in  other  words,  to  relieve  them  of 
active  duty — ^to  place  them  on  a  retired  list  without  pay. 

In  the  case  of  Susan  B.  Brown,  which  was  made  the  subject  of  the 
decision  of  the  Comptroller  of  the  Treasury  dated  October  11, 1920, 
27  Comp.  Dec.,  342,  it  appears  that  temporary  leaves  of  absence  for 
Buocessive  periods  of  three  months  each  were  granted,  covering  the 
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peiiod  from  July  1, 1912,  to  June  30, 1914,  and  that  perpetual  leare 
was  granted  from  and  after  June  30, 1914. 

It  is  not  disclosed  from  the  evidence  now  before  me  whether  Mrs. 
Lofton  was  granted  temporary  leave  of  absence  for  any  part  of  the 
period  from  July  1,  1918,  to  July  8, 1920,  but  it  does  appear  that  she 
performed  no  service  as  a  teacher  during  any  part  of  said  period; 
and  in  a  report  by  the  District  of  Columbia  auditor,  dated  Septem- 
ber 20,  1920,  it  is  stated  that  she  was  granted  perpetual  leave  of 
absence  September  1,  1918.  It  is  assumed,  therefore,  that  she  was 
on  the  temporary  or  permanent  retired  list  during  the  month  of 
June,  1919. 

Kule  43-D  prescribed  by  the  board  of  education  under  which  Mrs. 
Lofton  was  relieved  from  active  duty,  that  is  to  say,  retired,  con- 
tained a  provision  as  follows: 

Hereafter  the  total  consecutive  temporary  leave  of  absence  of  any  teacher 
for  any  cause  shall  not  exceed  one  calendar  year,  provided  that  this  shall  not 
he  construed  as  preventing  the  board  of  education  from  granting  a  perpetual 
leave  of  absence  to  those  teachers  whom  it  may  wish  to  place  on  a  permanent 
retired  list. 

This  shows  clearly  that  it  was  the  recognized  practice  to  retire 
teachers  without  pay  prior  to  the  enactment  of  the  act  of  January  15, 
1920.  And  if  it  had  been  the  intent  and  purpose^to  extend  the  bene- 
fits of  the  law  to  teachers  theretofore  retired  as  well  as  to  those  to  be 
retired  thereafter  it  must  be  presumed  that  specific  provision  to  that 
effect  would  have  been  made  in  the  statute.  The  only  provision  in 
the  act  tending  to  indicate  any  retroactive  operation  is  section  11, 
which  reads : 

That  the  provisions  of  this  act  shall  apply  to  all  teachers  who  were  on  the 
rolls  of  the  public  schools  of  the  District  of  Columbia  for  the  month  of  June, 
1919,  if  otherwise  eligible. 

This  provision  extends  the  benfits  of  the  act  to  the  teachers  re- 
tired by  the  board  of  education  between  June  30, 1919,  and  the  date 
of  approval  of  the  act,  if  otherwise  eligible,  but  in  order  to  be 
eligible  to  share  in  the  benefits  of  the  act  under  consideration  a 
teacher  must  have  been  in  a  pay  status  during  the  month  of  June, 
1919,  or  since  that  time.    See  also  27  Comp.  Dec,  344. 

The  question  submitted  is  answered  in  the  negative. 


PURCHASE  OF  AUTOMOBILE  FOR  TESTING  AND  LABORATORY 

PURPOSES. 

Purchase  of  an  antomobUe  to  be  equipped  and  used  solely  for  testing  and 
laboratory  purposes,  and  in  no  sense  for  service  as  a  means  of  passenger 
carrying,  is  not  within  the  prohibition  contained  in  the  act  of  July  16, 
1914,  88  Stat,  508,  as  to  purchase  of  motor-propelled  passenger-carrying 
vehicles  without  epeclflc  authority  of  Congress  therefor. 

Comptroller  General  McCarl  to  the  Secretary  of  Commerce,  January  13, 1922: 

I  have  your  letter  of  December  28,  requesting  decision  whether 

the  appropriation  ^  Industrial  research,  1922/'  may  be  used  for  the 
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purchase  of  a  Model  T  Ford  touring  car  to  be  used  in  making  cer- 
tain laboratory  and  road  tests,  with  a  view  to  developing  designs 
of  induction  systems  for  the  purpose  of  enabling  a  saving  in  the 
consumption  of  fuel  and  an  increase  in  the  efficiency  of  car  per- 
formance. 

You  state  that  it  is  proposed  to  equip  the  regular  stock  car  with 
special  instruments,  such  as  recording  flow  meter,  accelerator,  ther- 
mometers, pressure  gauges,  anemometers,  etc.,  in  order  to  analyze 
and  determine  accurately  car  performance  under  varying  conditions, 
and  that  the  car^will  not  be  used  as  a  passenger-carrying  vehicle. 

The  appropriation  in  question  reads: 

For  technical  investigations  in  cooperation  with  the  industries  upon  funda- 
mental problems  involved  in  industrial  development  following  the  war,  with  a 
view  to  assisting  in  the  permanent  establishment  of  new  American  industries, 
including  personal  services  in  the  District  of  Columbia  and  elsewhere,  $50,000. 
Act  of  March  8,  1921,  41  Stat,  1302. 

This  appropriation  makes  no  specific  provision  for  the  purchase 

of  passenger-carrying  vehicles,  and  your  doubt  in  the  matter  is  as 

to  whether  the  car  which  you  propose  to  purchase  must  be  regarded 

as  a  passenger-carrying  vehicle  within  the  meaning  of  the  provision 

in  section  5  of  the  act  of  July  16, 1914,  38  Stat.,  508,  which  reads : 

No  appropriation  made  in  this  or  any  other  act  shall  be  available  for  the 
purchase  of  any  motor-propelled  or  horse-drawn  passenger-carrying  vehicle  for 
the  service  of  any  of  the  executive  departments  or  other  Government  estab- 
lishments, or  any  branch  of  the  Government  service,  unless  specific  authority 
is  given  therefor    •    ♦    *. 

If  the  car  which  you  propose  to  purchase  is  to  be  used  solely  for 
testing  or  laboratory  purposes  and  in  no  sense  for  service  as  a  means 
of  transportation  for  passenger-carrying  purposes  and  the  testing 
equipment  to  be  installed  on  said  car  will  so  alter  the  car  that  it  will 
thereby  lose  its  character  as  a  passenger-carrying  vehicle,  and  a  cer- 
tificate to  this  effect  shall  appear  upon  or  accompany  the  voucher 
upon  which  payment  for  the  car  is  to  be  made,  I  see  no  legal  objection 
to  the  proposed  purchase.  See  my  decision  of  August  10,  1921,  1 
Comp.  Gen.,  68. 


ENUSTMENT  ALLOWANCE— ENLISTED  MAN  DISCHARGED  TO 

ACCEPT  COMMISSION. 

An  enlisted  man  of  the  Army  discharged  from  an  original  enlistment  prior  to 
the  expiration  thereof  for  the  purpose  of  enabling  him  to  accept  an  appoint- 
ment as  an  officer  of  the  Regular  Army  is  not  entitled  to  the  $90  enlistment 
allowance  authorized  by  the  act  of  June  4,  1920,  41  Stat,  775. 

Decision  by  Comptroller  General  McCarl,  January  13,  1922: 

The  Chief  of  the  War  Department  Division  of  this  office  has  sub- 
mitted  for  approval  a  memorandum  decision  construing  section  27 
of  the  national  defense  act,  as  amended  by  the  act  of  June  4,  1920, 
41  Stat.9  776,  in  connection  with  the  claim  of  First  Lieut.  Leland 
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F.  Strader,  10th  Cavalry,  United  States  Army,  for  the  $90  enlistment 

allowance  on  his  discharge  as  an  enlisted  man  to  enable  him  to  accept 

an  appointment  as  an  officer  of  the  Regular  Army.    The  portion  of 

section  27  in  question  is  as  follows : 

Hereafter  original  enlistments  in  the  Regular  Army  shall  be  for  a  period  of 
one  or  three  years  at  the  option  of  the  soldier,  and  reenlistment  shall  be  for  a 
period  of  three  years.  Elxisting  laws  providing  for  the  payment  of  three  months' 
pay  to  certain  soldiers  upon  reenlistment  are  hereby  repealed,  and  hereafter  an 
enlistment  allowance  equal  to  three  times  the  monthly  pay  of  a  soldier  of  the 
seventh  grade  E^all  be  paid  to  every  soldier  who  enlists  or  reenlists  for  a  period 
of  three  years,  payment  of  the  enlistment  allowance  for  original  enlistment  ta 
be  deferred  until  honorable  discharge. 

The  military  history  of  claimant  as  reported  by  The  Adjutant 

General  of  the  Army  September  21  and  December  8,  1921,  is  as 

follows : 

Appointed  Second  Lieutenant,  Infantry  Officers'  Reserve  Corps,  November  27, 
1917 ;  accepted  November  27,  1917 ;  assigned  to  active  duty  and  directed  to  pro- 
ceed to  Gamp  Grant,  111.,  per  S.  0. 177/3,  Headquarters  Fort  Benjamin  Harrison 
Training  Camp,  November  27, 1917.    Honorably  discharged  December  6,  1918. 

Enlisted  August  5,  1920,  for  three  years;  private,  Reserve  Officers*  Training 
Camp,  Oregon  Agricultural  College,  August  5  to  September  26,  1920. 

Appointed  Second  Lieutenant  of  Cavalry,  Regular  Army,  with  rank  from 
July  1, 1920 ;  accepted  September  27, 1920 ;  promoted  First  Lieutenant  of  Cavalry 
with  rank  from  July  1,  1920. 

Service  beyond  the  continental  limits  of  the  United  States:  None. 

Now  on  duty  with  Tenth  Cavalry,  Fort  Huachuca,  Arizona,  since  August  5, 
1921. 

The  enlistment  of  August  6,  1920,  was  an  "  original  enlistment " 
within  the  meaning  of  section  27,  supra;  27  Comp.  Dec,  40;  and  the 
enlistment  allowance  therein  provided  was  not  payable  until  claim- 
ant's honorable  discharge.  While  it  has  been  held,  1  Comp.  Gen.,  5, 
that  men  discharged  from  the  Army  for  the  convenience  of  the 
Government  before  the  expiration  of  the  three-year  term  for  which 
they  had  enlisted  were  entitled  to  the  enlistment  allowance  of  $90 
on  such  honorable  discharge;  and,  1  Comp.  Gen.,  214,  that  where  a 
man  died  before  the  expiration  of  his  original  enlistment,  his  death 
being  in  line  of  duty  and  not  due  to  his  own  misconduct,  the  enlist- 
ment allowance  of  $90  was  payable  to  his  heirs  as  upon  an  honorable 
discharge;  yet  in  both  these  cases  there  was  a  complete  and  total 
separation  from  the  military  service  for  causes  beyond  the  control 
of  the  individual. 

For  many  years  the  law  provided  for  travel  pay  to  soldiers  upon 
discharge  "  from  the  service,  except  by  way  of  punishment  for  an 
offense";  the  act  of  February  28,  1919,  40  Stat.,  1203,  authorizes 
travel  pay  to  enlisted  men  "  honorably  discharged  from  the  Army  ^\ 
and  the  act  of  February  24,  1919,  40  Stat.,  1151,  authorizes  the  pay- 
ment to  persons  who  served  in  the  military  or  naval  service  during 
the  period  April  6, 1917,  to  November  11, 1918,  of  a  bonus  or  gratuity 
of  $60  upon  their  resignation  or  "  discharge  under  honorable  condi- 
tions."   With  respect  to  all  of  these  statutes  it  is  settled  that  thej 
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do  not  authorize  the  payment  provided  for  where  the  discharge  is 
merely  a  technical  discharge  issued  in  the*  regular  cc-urse  of  pro- 
cedure solely  for  the  purpose  of  enabling  the  person  to  whom  issued 
to  continue  in  the  service  in  another  capacity.  As  to  the  first,  see 
2  Comp.  Dec,  252;  7  id.y  740;  United  States  v.  Sweet,  189  U.  S.,  471; 
as  to  the  second,  1  Comp.  Gen.,  16;  and  as  to  the  third,  25  Comp. 
Dec.,  770,  772 ;  26  id.,  57  and  138. 

Accordingly  (and  without  at  this  time  considering  whether  the 
enlistment  of  August  5,  1920,  was  a  bona  fide  enlistment  for  three 
years  for  the  purpose  of  serving  in  the  Army  as  an  enlisted  man, 
or  an  enlistment  solely  for  the  purpose  of  entering  training  camp 
to  qualify  for  appointment  as  an  officer  of  the  Regular  Army,  27 
Comp.  Dec,  626  and  747)  I  am  of  opinion  that  claimant  was  not 
discharged  within  the  meaning  of  section  27  of  the  national  defense 
act  as  amended  by  the  act  of  June  4,  1920,  41  Stat.,  775,  so  as  to 
entitle  him  to  the  $90  enlistment  allowance  therein  authorized. 

As  this  is  the  conclusion  reached  in  the  memorandum  decision  it 
is  approved. 

MILEAGE— RETIREMENT  OF  MARINE  CORPS  OFFICERS. 

The  "home"  to  which  an  officer  of  the  Marine  Corps  is  entitled  to  mUeagce 
upon  retirement  is  the  place  which  he  selects  for  his  return  to  civil  life, 
where  he  maintains  an  abode  for  himself  and  family,  and  to  which  he 
actually  goes  upon  retirement,  notwithstanding  he  may  have  given  another 
place  as  his  home  when  commissioned  and  have  failed  to  notify  the  proper 
authority  of  any  change. 

Decision  by  Comptroller  General  McCarl,  January  16,  1922: 

Wm.  A.  McGinley,  captain,  Marine  Corps,  retired,  requested  No- 
vember 26,  1921,  review  of  settlement  No.  147806,  dated  October  15, 
1921,  wherein  the  Navy  Department  Division  of  this  office  disallowed 
his  claim  for  mileage  from  New  Orleans,  Louisiana,  to  Denver,  Col- 
orado. 

The  claimant  was  serving  at  New  Orleans,  La.,  on  April  7,  1921, 
when  he  received  notice  of  his  retirement  from  active  service  by  rea- 
son of  a  disability  incurred  incident  to  the  service  and  was  ordered  to 
proceed  to  his  home.  He  originally  entered  the  Marine  Corps,  July  11, 
1906,  and  served  as  an  enlisted  man  until  June  14, 1917,  when  commis- 
sioned. At  the  time  of  claimant's  retirement,  a  portion  of  his  per- 
sonal property  was  stored  at  the  Marine  Barracks,  New  Orleans,  and 
the  remainder  was  stored  at  Quantico,  Va.,  his  previous  station.  In 
June,  1920,  Captain  McGinley  obtained  leave  of  absence  and  took 
his  wife  to  Denver,  Colo.,  for  her  health  and  established  a  place  of 
abode  there.  Upon  his  retirement  claimant  went  to  Denver,  where 
apparently  he  has  since  continued  to  reside. 

The  paymaster  refused  to  pay  claimant  mileage  from  New  Orleans 
to  Denver  for  the  reason  that  claimant  stated  when  commissioned 
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that  his  usual  place  of  residence  was  at  Portsmouth,  Va.,  and  ther« 
was  no  record  of  a  change  thereof  as  required  by  paragraph  135, 
Nav}^  Regulations,  1921,  which  provides,  among  other  things,  that 
no  officer  on  the  active  list  shall  change  his  usual  residence  without 
permission,  and  that  upon  retirement  and  when  ordered  to  his  home 
he  shall  certify,  upon  his  orders,  his  place  of  residence,  which  must 
in  all  cases  correspond  to  that  previously  reported.  The  claim  was 
then  presented  to  the  Navy  Department  Division  of  this  office  and 
there  disallowed  upon  the  ground  that  the  records  of  the  Marine 
Corps  as  to  the  location  of  an  officer's  home  were  conclusive,  and 
as  these  records  did  not  show  claimant's  home  as  being  at  Denver  at 
the  time  of  his  retirement  he  was  not  entitled  to  mileage  thereto. 

The  word  "home"  as  used  in  an  order  of  retirement  means  the 
place  which  the  retired  officer  selects  to  return  to  civil  life  from  his 
military  life  and  where  he  expects  to  dwell  while  in  civil  life  and 
to  which  he  has  the  intention  of  going  when  retired  and  to  which 
he  does  actually  go,  13  Comp.  Dec,  793.  It  also  means  the  place 
which  he  expects  to  make  his  place  of  abode,  rather  than  any  actual 
place  of  abode,  imless  he  has  a  residence  established  where  his  family 
dwells  at  the  time  of  his  retirement.  See  18  Comp.  Dec.,  634 ;  United 
States  V.  Phisterer,  94  U.  S.,  219.  The  claimant's  family  was  actually 
residing  in  Denver  for  a  time  sufficiently  long  enough  to  overcome 
any  doubt  of  that  place  being  the  home,  and  he  actually  went  there 
upon  retirement  and  has  since  resided  there.  Having  met  the  con- 
ditions precedent,  Denver  may  properly  be  considered  as  claimant's 
home  upon  retirement. 

Upon  review  of  the  matter  the  settlement  is  reversed  and  $107.92, 
bemg  mileage  at  the  rate  of  8  cents  per  mile  for  1,349  miles,  the  dis- 
tance from  New  Orleans  to  Denver,  is  certified  due  claimant. 


CONTINUOUS-SERVICE  PAY  AND  PAY  UNDER  GENERAL  ORDER 

NO.  34— NAVY. 

In  computing  continuoas-seryice  pay  and  pay  under  General  Order  No.  34  in 
the  Navy,  dnration-of-war  enlistments,  regardless  of  the  period  served,  are 
to  be  construed  as  full  four-year  enlistments,  as  also  are  extensions  of 
duratlon-of-war  enlistments  for  an  aggregate  of  four  years,  but  extensions 
of  duration-of-war  enlistments  for  an  aggregate  of  less  than  four  years 
confer  no  benefits  in  the  matter  of  increases  in  pay  in  subsequent  enlist- 
ments, being  construed  in  effect  as  a  part  of  the  dura tion-of -war  enlist- 
ment of  which  they  are  extensions. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  January  16,  1922; 
I  have,  by  your  direction,  the  letter  of  the  Judge  Advocate  Gen- 
eral of  the  Navy,  dated  December  28,  1921,  requesting  decision  of 
the  question  presented  by  Lieut.  Commander  Bobert  W.  Clark 
(S.  C.)>  United  States  Navy,  as  to  the  payment  of  continuous-service 
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pay  and  pay  under  General  Order  No.  34,  upon  reenlistment  fol- 
lowing discharge  from  a  "  duration-of-war "  enlistment  and  from  a 
*'  duration-of-war  "  enlistment  which  has  been  extended. 

Lieut.  Commander  Clark  presents  the  service  record  of  two  en- 
listed men  and  his  questions  thereon,  as  follows: 

(a)  A  man  enlisted  on  November  1,  1918,  for  four  years  was  discharged  on 
September  15,  1919,  with  honorable  discharge,  expiration  of  duration-of-war 
enUstment;  reenlistment  for  two  years  September  16,  1919;  discharged  Sep- 
tember 15,  1921,  honorable  discharge;  reenlisted  for  three  years  September  16, 
1921.  Upon  his  reenlistment  September  16,  1919,  for  two  years  his  accounts 
would  be  credited  with  $5.50  for  G.  O.  34  and  $1.50  for  continuous  service  in 
accordance  with  the  act  of  July  11,  1919.  Upon  his  reenlistment  September  16, 
1921,  for  three  years  would  he  still  be  In  receipt  of  this  increase  for  G.  O.  34 
and  C.  S.  C?  If  not  so  entitled,  would  he  revert  to  the  status  of  an  enlisted 
man  with  the  same  length  of  service,  i.  e.,  two  years  ten  mouths  and  fifteen 
days,  and  would  he  be  entitled  to  pay  under  G.  O.  34  and  C.  S.  C.  after  he  had 
actuaUy  completed  four  years'  service? 

(b)  A  man  enlisted  for  the  duration  of  war,  November  1,  1918 ;  extended  his 
enlistment  for  one  year,  September  16,  1919;  honorably  discharged,  September 
15,  1920 ;  reenlisted,  September  16,  1920.  Upon  his  rt^nlistment  of  16  Septem- 
ber, 1920,  does  he  lose  the  O.  S.  G.  and  G.  O.  34  money  that  he  was  receiving 
when  he  was  discharged  on  15  September,  1920? 

The  act  of  July  11,  1919,  41  Stat,  139,  provides : 

Any  enlisted  man  of  the  Navy  ♦  •  •  who  since  February  3,  1917,  and  be- 
fore November  11,  1918,  enlisted  for  the  period  of  four  years  shall,  upon  his  ap- 
plication made  to  the  Secretary  of  the  Navy  on  or  before  September  1,  1019, 
be  held  and  construed  to  have  enlisted  for  the  duration  of  the  war,  and  shall, 
when  discharged,  be  granted  an  honorable  discharge  *  ♦  • :  Provided,  That 
said  enlisted  man  is  otherwise  entitled  to  an  honorable  discharge  *  *  *:  Pro- 
vided further^  That  any  enlisted  man  who  taJces  advantage  of  the  provisions  of 
this  paragraph  to  secure  a  discharge  from  the  Navy  •  •  •  and  thereafter 
reenUsts  within  four  months  in  the  Navy  ♦  ♦  ♦  under  conditions  as  now 
prescribed  by  law,  for  a  period  of  four  years,  shall  be  entitled  to  receive  the 
benefits  of  the  gratuity  pay  provided  by  existing  law  for  reenlistments. 

Enlisted  men  of  the  Navy  •  •  •  who  enlisted  for  the  period  of  the  war, 
or  enlisted  for  a  period  of  four  years  between  February  3,  1917,  and  November 
11,  1918,  and  have  their  status  changed  to  that  of  men  who  enlisted  for  the 
period  of  the  war,  if  otherwise  entitled  to  an  honorable  discharge,  may,  under 
such  regulations  as  the  Secretary  of  the  Navy  may  prescribe,  extend  their  enlist- 
ments for  a  period  of  one,  two,  three,  or  four  fuU  years,  and  shall  be  entitled 
to  and  receive  the  same  rights,  privileges,  pay,  and  allowances  in  all  respects 
as  now  provided  by  law  for  men  who  extend  enlistment  on  completion  of  terms 
of  enlistment,  except  as  to  gratuity  pay    *    *    *. 

At  the  time  the  above-quoted  law  was  under  consideration  Con- 
gress was  confronted  with  a  situation  of  a  possible  shortage  of  enlisted 
men  for  the  Navy,  due  to  the  almost  unanimous  demand  for  dis- 
charge of  men  who  enlisted  solely  to  serve  in  the  war,  under  con- 
tracts of  enlistment  some  of  which  prescribed  a  four-year  period 
and  others  for  the  period  of  the  war.  As  special  inducements  to 
secure  men  for  the  period  of  demobilization,  the  above  provisions  were 
enacted.  The  construction  placed  thereon  by  the  Comptroller  of 
the  Treasury  was  that  the  period  of  service  under  a  duration-of-war 
enlistment,  either  originally  entered  into  for  the  duration  of  the 
war  or  an  enlistment  the  status  of  which  was  changed  to  the  equiva- 
lent thereof,  should,  regardless  of  the  duration  of  service,  be  con« 
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strued  as  the  equivalent  of  a  full  enlistment  period  of  four  years  for 
purposes  of  increase  of  pay  upon  reenlistment  or  on  the  extension  of 
an  enlistment.    See  26  Comp.  Dec.,  132. 

While  the  first  paragraph  above  quoted  refers  only  to  benefits 
to  accrue  upon  a  reenlistment  for  four  years,  the  same  act,  on  page 
134,  provides: 

Until  June  30,  1920,  enlistments  in  the  Navy  may  be  for  terms  of  two,  three, 
or  four  years,  and  aU  laws  now  applicable  to  four-year  enlistments  shall  ap- 
ply •  ♦  •  to  enlistments  for  a  shorter  period,  with  proportionate  benefits 
upon  discharge  and  reenlistment. 

In  the  case  of  '^  a,"  he  was  entitled,  upon  reenlistment  of  Septem- 
ber 16, 1919,  to  $1.60  continuous-service  pay  and  $5.50  under  General 
Order  No.  34,  as  a  reenlistment  following  an  enlistment  which  is 
the  equivalent,  for  purposes  of  increase  of  pay  upon  reenlistment,  of 
a  four-year  enlistment.  Applying  the  "  proportionate-benefits  "  pro- 
vision of  the  act  of  July  11,  1919,  to  the  reenlistment  of  September 
16,  1921,  no  further  increase  will  be  payable  until  September  16, 
1923.    See  27  Comp.  Dec.,  210 ;  id.^  506 ;  1  Comp.  Gen.,  333. 

In  the  case  of  ''  b,"  he  was  entitled  during  the  period  of  the  exten- 
sion of  the  duration-of-war  enlistment  to  $1.50  continuous-service 
pay  and  $5.50  under  General  Order  No.  34,  as  would  an  enlisted  man 
of  the  Navy  upon  the  extension  of  a  four-year  period.  As  the  exten- 
sion was  not  for  four  years,  the  increase  of  pay  lapsed  with  discharge 
and  upon  reenlistment  September  16,  1920,  he  became  entitled  to 
$1.50  continuous-service  pay  and  $5.50  under  General  Order  No.  34, 
as  on  a  reenlistment  following  a  discharge  from  a  duration-of-war 
enlistment.    See  1  Comp.  Gen.,  237. 

In  order  to  clear  up  what  you  state  appears  to  be  an  uncertainty 
as  to  when  short-term  periods  of  continuous  service  are  to  be  treated 
on  a  longevity  basis,  each  four  years  of  which  to  be  construed  as  the 
equivalent  of  a  four-year  enlistment  period,  you  are  informed  that 
only  those  periods  of  service  under  enlistments  entered  into  on  or 
subsequent  to  July  11, 1919,  with  any  extensions  thereof,  are  to  be  so 
treated. 

Duration-of-war  enlistments,  regardless  of  the  period  served,  are 
to  be  construed  as  if  they  were  full  four-year  enlistments.  Exten- 
sions of  duration-of-war  enlistments  when  made  for  an  aggregate  of 
four  years  are  likewise  to  be  construed  as  the  equivalent  of  a  four- 
year  enlistment.  Extensions  of  duration-of-war  enlistments  for  an 
aggregate  of  less  than  four  years  do  not  confer  any  benefits  in  the 
matter  of  increases  in  pay  in  a  subsequent  enlistment,  the  period  of 
dnration-of-war  enlistment  and  the  extension  thereof  being  con- 
strued in  effect  as  if  all  a  part  of  the  duration-of-war  enlistment. 
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COMMUTATION  OF  QUARTERS*  HEAT,  AND  UGHT  FOR  DEPEND- 

ENTS—NAVAL  OFFICERS  UNDER  ARREST. 

The  right  of  an  officer  of  the  Navy  to  comiDutation  of  quarters,  heat,  and  light 
for  dependents  for  any  period  while  under  arrest  on  board  ship  awaiting 
decision  of  a  court-martial,  but  not  detached  from  sea  duty,  depends  upon 
the  establishment  of  his  guilt  or  innocence  of  the  charge  for  which  arrested. 
If  found  guilty,  payment  is  not  authorised ;  if  found  innocent,  payment  is 
authorized;  pending  decision  payment  is  not  authorized. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  January  16,  1922: 

I  have  your  letter  of  December  21,  1921,  requesting  decision 
whether  Lieut.  (J.  G.)  E.  C.  Hartup  (S.  C),  United  States  Navy, 
is  entitled  to  commutation  of  quarters,  heat,  and  light  for  dependents 
while  on  board  the  U.  S.  S.  Bridgeport^  under  arrest  imder  the  fol- 
lowing circumstances : 

On  September  3,  1921,  he  was  ordered  to  report  on  board  the 
Bridgeport  for  quarters  awaiting  action  of  a  general  court-martiaL 
He  so  reported  on  that  date  and  is  still  on  board  that  vessel  awaiting 
a  decision  of  the  general  court-martiaL 

The  facts  submitted  are  not  sufficient  to  show  the  exact  status  of 
Lieut.  (J.  G.)  Hartup  when  placed  under  arrest,  but  for  the  purpose 
of  the  question  raised  it  will  be  assumed  that  he  was  on  sea  duty 
when  placed  under  arrest. 

Officers  of  the  Navy  are  entitled  to  coniuniitation  of  quarters,  heat, 
and  light  for  dependents  under  the  act  of  April  16,  1918,  40  Stat., 
530,  only  when  on  ^  duty  in  the  field  "  or  on  ^  active  duty  without  the 
territorial  jurisdiction  of  the  United  States."  Under  that  statute 
officers  of  the  Navy  on  sea  duty  are  on  '^  duty  in  the  field,"  and  there- 
fore Lieut.  (J.  G.)  Hartup's  right  to  such  commutation  while  under 
arrest  depends  on  whether  during  such  period  he  is  in  a  sea-duty 
status. 

While  under  arrest  an  officer  is  suspended  from  duty  and  therefore 
is  not  in  the  performance  of  duty.  An  officer  placed  under  arrest  on 
board  ship,  but  not  detached  from  sea  duty,  is  not  entitled  to  sea 
pay  during  the  interval  of  his  arrest,  if  found  guilty  of  the  offense 
charged ;  but  if  tried  and  acquitted  of  the  charge,  his  suspension  from 
duty,  being  incident  to  service  and  without  his  fault,  should  not  de- 
prive him  of  sea  pay  and  allowances  to  which  otherwise  he  would 
have  been  entitled.  See  24  Comp.  Dec,  351;  26  id.^  514;  letter  of 
this  office,  dated  December  14,  1921,  and  cases  cited  therein. 

Since  the  officer's  guilt  or  innocence  of  the  charge  for  which  ar- 
rested has  not  yet  been  established,  his  pay  and  allowance  status 
while  under  arrest  can  not  be  determined.  However,  applying  the 
principles  herein  stated,  if  Lieut.  ( J.  G.)  Hartup  is  acquitted  of  the 
offense  charged  and  restored  to  duty,  he  should  be  considered  as  in 
a  sea-duty  status  while  under  arrest  and  entitled  to  commutation  for 
dependents;  but  if  found  guilty  of  the  charge  he  will  not  be  en- 
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titled  to  such  commutation  while  under  arrest.  Pending  decision  of 
his  case  the  disbursing  officer  is  not  authorized  to  pay  him  commuta- 
tion for  dependents  during  period  of  his  arrest. 


COMMUTATION  OF  QUARTERS,  HEAT,  AND  LIGHT— NAVAL  OFFI- 

CERS  MAINTAINING  DEPENDENTS. 

Officers  of  the  Navy  detached  from  sea  duty  and  ordered  to  shore  duty  in  the 
United  States,  which  Is  not  "field  duty,"  cease  to  be  entitled  to  commuta- 
tion of  quarters,  heat,  and  light  for  dependents  from  the  date  of  detach- 
ment from  sea  duty. 

Officers  of  the  Navy  detached  from  sea  duty  and  ordered  to  other  sea  duty 
by  the  same  orders  are  entitled  to  continue  to  receive  commutation  of 
quarters,  heat,  and  light  for  dependents  for  the  period  intervening  between 
the  detachment  from  the  one  and  reporting  for  the  other  sea  duty. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  January  18,  1922: 

By  your  direction,  I  have  letter  of  the  Judge  Advocate  General 
of  the  Navy  of  December  28,  1921,  referring  for  decision  the  ques- 
tion, presented  by  the  Paymaster  General  of  the  Navy,  whether  de- 
cision of  the  Comptroller  of  the  Treasury,  dated  March  4,  1919,  25 
Comp.  Dec.,  641,  or  decision  of  June  6,  1921,  27  Comp.  Dec,  1036, 
governs  right  to  commutation  for  dependents  in  case  of  officers  of 
the  Navy  detached  from  sea  duty  and  ordered  to  shore  duty  in  the 
United  States  which  is  not  *'  duty  in  the  field." 

Statement  is  made  that  the  effect  of  decision  of  March  4,  1919, 
has  been  to  sanction  the  continuation  of  payment  of  commutation  of 
quarters,  heat,  and  light  for  dependents  to  an  officer  detached  from 
sea  duty  from  date  of  detachment  to  the  date  preceding  that  on  which 
the  officer  reports  at  his  new  point  of  duty  in  the  United  States  not 
considered  as  "  duty  in  the  field,"  while  the  decision  of  June  6, 1921^ 
apparently  holds  that  right  to  such  commutation  in  like  cases  termi- 
nates upon  detachment  from  sea  duty. 

In  the  case  considered  in  decision  of  March  4,  1919,  the  officer  was 
detached  from  sea  duty  and  ordered  to  other  sea  duty  with  inter- 
vening temporary  shore  duty,  and  the  question  for  determination 
was  whether  he  was  entitled  to  commutation  of  quarters,  heat,  and 
light  for  dependents,  for  the  period  between  detachment  and  re- 
porting for  the  temporary  shore  duty,  which  was  answered  in  the 
affirmative.  In  the  case  decided  June  6,  1921,  the  officer  was  de- 
tached from  sea  duty  and  ordered  to  proceed  to  the  United  States 
and  await  orders;  in  that  case  the  decision  held  that  right  to  com- 
mutation for  dependents  terminated  upon  detachment  from  sea  duty. 
The  two  decisions  relate  to  different  facts,  in  the  first  there  not  being 
the  final  separation  from  sea  duty  that  appeared  in  the  second 
decision. 

Right  of  Navy  officers  to  commutation  for  dependents  under  the 
act  of  April  16, 1918,  40  Stat.,  6S0,  is  based  on  assimilation  of  their 
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allowances  to  allowances  of  officers  of  the  Army  under  the  ac^t  of 
March  3,  1899,  30  Stat.,  1007.  The  act  of  April  16,  1918,  provides 
such  commutation  to  officers  of  the  Army  while  in  the  performance 
of  "  duty  in  the  field  ^  and  "  active  duty  without  the  territorial  juris- 
diction of  the  United  States."  Officers  of  the  Navy  to  be  entitled 
to  such  commutation  must  be  in  a  duty  status  corresponding  to  '^  duty 
in  the  field"  or  "  active  duty  beyond  the  jurisdiction  of  the  United 
States,"  and  therefore  their  right  to  such  commutation  follows  such 
relative  status.    See  decision  dated  December  9, 1921. 

An  officer  of  the  Army  on  "  duty  in  the  field,"  ordered  to  duty  at 
another  post,  also  field  duty,  does  not  lose  his  "field-duty"  status  by 
reason  of  such  change  of  post  of  duty,  but  continues  in  the  same  duty 
status  while  traveling  to  his  new  post  of  duty ;  also  an  officer  of  the 
Army  ordered  to  duty  "without  the  territorial  jurisdiction  of  the 
United  States  "  (duty  abroad)  acquires  the  status  of  such  duty  from 
date  of  leaving  the  United  States  until  his  return  thereto  from  such 
duty.  Hence  the  holding  in  24  Comp.  Dec,  688,  that  an  Army  officer 
while  traveling  from  "  duty  in  the  field "  to  other  duty  in  the  field 
to  which  ordered,  and  when  traveling  to  or  returning  from  "  active 
duty  beyond  the  jurisdiction  of  the  United  States,"  is  entitled  to 
commutation  for  dependents. 

In  the  ca^e  considered  in  decision  of  March  4, 1919,  the  officer  con- 
cerned was  ordered  from  sea  duty  to  other  sea  duty  with  intervening 
temporary  shore  duty,  and  for  that  reason  had  the  same  relative 
status  as  an  Army  officer  ordered  from  field  duty  to  other  field  duty, 
the  intervening  duty  being  but  temporary  and  incidental  to  the 
chfuige  of  duty  did  not  affect  his  "field-duty"  status-  In  the  de- 
cision of  June  6,  1921,  the  officer  was  detached  from  sea  duty,  but 
was  not  ordered  to  any  duty  other  than  the  travel  necessary  to  return 
to  the  United  States ;  therefore  his  field-duty  status  terminated  upon 
detachment  and  with  it  his  right  to  commutation  for  dependents. 

It  is  apparent  that  the  decision  of  March  4,  1919,  could  not  be 
interpreted  as  holding  that  officers  detached  from  sea  duty  to  shore 
duty  in  the  United  States  which  is  not  "  field  duty  "  are  entitled  to 
continue  in  receipt  of  commutation  for  dependents  until  reporting 
for  such  shore  duty,  nor  does  the  decision  of  June  6,  1921,  deny  to 
officers  of  the  Navy  when  detached  from  sea  duty  and  ordered  to 
other  sea  duty  by  the  same  orders  right  to  continue  in  receipt  of 
commutation  for  dependents  for  the  period  intervening  between  de- 
tachment from  the  one  and  reporting  for  the  other  duty.  It  follows 
that  the  principle  announced  in  each  of  the  decisions  in  question 
governs  the  right  of  officers  of  the  Navy  to  commutation  tot  de- 
pendents in  like  circumstances. 
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INTERDEPARTMENTAL  SOCIAL  HYGIENE  BOARD. 

• 

There  is  no  authority  for  expending  appropriations  provided  for  assisting  the 
States  in  protecting  the  military  and  naval  forces  of  the  United  States 
against  venereal  diseases,  under  control  of  the  Interdepartmental  Social 
Hygiene  Board,  outside  of  the  several  States  and  the  District  of  Columbia 
and  not  in  assistance  of  or  cooperation  with  the  activities  of  any  State  or 
the  District  of  Columbia. 

Comptroller  Greneral  McCarl  to  the  Chairman  United  States  Interdepartmental 
Social  Hygiene  Board,  January  18,  1922: 

I  have  your  letter  of  January  3,  1922,  requesting  decision  whether 
the  appropriation  for  assisting  the  States  in  protecting  the  military 
and  naval  forces  of  the  United  States  against  venereal  diseases  may 
be  used  for  expenses  proposed  to  be  incurred  in  extending  the  pro- 
tective social  measures  activities  of  the  Interdepartmental  Social 
Hygiene  Board  to  places  beyond  the  limits  of  the  48  States  and  the 
District  of  Columbia  at  which  it  appears  some  measures  of  protec- 
tion for  the  armed  forces  of  the  United  States  are  needed.  Your 
submission  refers  specifically  to  a  request  from  the  Surgeon  General 
of  the  Navy  for  assistance  of  your  board  in  connection  with  measures 
for  protection  of  sailors  from  venereal  diseases  in  the  Canal  Zone. 

Chapter  XV  of  the  act  of  July  9,  1918,  40  Stat.,  886,  created  the 
Interdepartmental  Social  Hygiene  Board  and  defined  its  duties  to  be, 
among  others,  (1)  to  recommend  rules  and  regulations  for  the  ex- 
penditure of  moneys  allotted  to  the  States  under  section  5  of  the 
chapter;  (2)  to  select  the  institutions  and  organizations  and  fix  the 
allotments  to  each  institution  under  said  section  5.  Section  5  of  the 
chapter  appropriates  a  lump  sum  to  be  expended  under  the  direc- 
tion of  the  Secretary  of  War  and  the  Secretary  of  the  Navy  to  carry 
out  the  provisions  of  section  2  of  the  chapter.  Section  2  authorizes 
and  directs  the  Secretary  of  War  and  the  Secretary  of  the  Navy  to 
adopt  measures  for  the  purpose  of  assisting  the  various  States  in 
caring  for  civilian  persons  whose  detention,  isolation,  quarantine, 
or  commitment  to  institutions  may  be  found  necessary  for  the  pro- 
tection of  the  military  and  naval  forces  of  the  United  States  against 
venereal  diseases. 

The  general  tenor  and  scope  of  the  provisions  of  this  chapter  are 
that  of  a  measure  of  assistance  to  and  cooperation  with  the  several 
States  in  the  protection  of  the  armed  forces  of  the  United  States 
against  venereal  diseases.  Section  6  of  the  chapter  appropriates  a 
lump  sum  to  be  allotted  among  and  paid  to  the  States  for  use  by  their 
respective  boards  or  departments  of  health  in  the  prevention,  control, 
and  treatment  of  venereal  diseases,  such  allotments  to  be  conditioned 
upon  the  appropriating  or  setting  apart  by  the  State  of  a  like 
amount.  The  section  provides  that  allotments  to  each  State  shall  be 
in  the  proportion  which  the  population  bears  to  the  population  of  the 
continental  United  States,  exclusive  of  Alaska  and  the  Canal  Zone, 
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thus  limiting  the  scope  of  this  provision  to  the  several  States  of  the 
Union.  The  appropriation  made  by  section  5  is  expressly  declared 
ix>  be  in  addition  to  other  appropriations  of  a  more  general  charac- 
ter which  are  applicable  to  the  same  or  similar  purposes. ' 

I  find  no  authority  of  law  for  use  of  the  appropriation  made  by 
section  5,  and  by  later  acts  for  the  same  purposes,  for  any  other  pur- 
pose than  that  of  assisting  the  several  States  in  detention,  isolation, 
quarantine,  or  commitment  of  civilians  for  protection  of  the  armed 
forces  of  the  United  States  against  venereal  diseases.  Section  8 
of  the  chapter  provides  that  the  terms  "  State  "  or  "  States  "  as  used 
in  the  chapter  shall  be  held  to  include  the  District  of  Columbia,  thus 
accentuating  the  intent  and  purpose  that  the  act  shall  cover  and 
apply  otherwise  only  to  the  several  States  of  the  Union.  There  is 
therefore  no  authority  of  law  for  expending  the  appropriation  for 
activities  of  your  board  which  are  outside  of  the  several  States  or  the 
District  of  Columbia,  and  not  in  assistance  of  or  cooperation  with 
the  activities  of  any  State, 

RETIREMENT  DEDUCTIONS. 

The  entire  amount  of  retirement  deductions  from  Government  employees* 
salaries  paid  partly  by  the  Federal  Government  and  partly  by  a  State 
Government  may  be  made  from  the  part  of  the  salaries  paid  by  the  Federal 
Government.  Proper  explanatory  notes  of  the  transaction  should  be  made 
in  the  Remarks  column  on  the  Federal  Government  pay  roUs. 

ComptroDer  General  McCarl  to  the  Secretary  of  Agricnltare,  January  IS, 
1922: 

I  have  your  letter  of  December  30,  1921,  stating  that  there  are  a 
number  of  employees  of  your  department  engaged  on  cooperative 
work  authorized  by  law  between  the  Federal  Government  and  the 
several  States  whose  salary  is  paid  partly  by  the  Federal  Govern- 
ment and  partly  by  the  State  Government  from  funds  contributed 
by  both  Governments  for  carrying  out  the  work. 

Inasmuch  as  the  2^  per  cent  retirement  deductions  are  to  be  made 
from  the  combined  salaries  paid  such  employees,  27  Comp.  Dec,  59, 
you  ask  if  the  entire  deduction  may  not  be  made  from  the  part  of 
the  salary  paid  by  the  Government  instead  of  requiring  the  State 
to  make  the  necessary  deduction  and  transmit  same  to  you  for  proper 
disposition,  as  is  now  being  done.  These  employees,  I  understand, 
are  employees  of  your  department  with  fixed  annual  salaries.  I  see 
no  objection  to  the  proposed  action,  as  under  it  the  retirement  fund 
receives  all  that  is  due  it  and  the  employees  being  paid  the  portion 
payable  by  the  State  without  abatement  receive  all  that  they  are 
entitled  to,  the  appropriation  is  chargeable  with  no  greater  amount 
under  the  one  procedure  than  under  the  other.  However,  proper 
explanatory  notes  of  the  transaction  should  be  made  in  the  Kemarks 
column  on  the  Government  pay  roll& 
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AVIATION  PAY  TO  STAFF  OFFICERS  OF  ARMT. 

Staff  officers  of  the  Army  are  not  entitled  to  the  50  per  cent  increase  of  pay 
authorized  by  the  act  of  June  4,  1920,  41  Stat.,  768,  for  aerial  flight  duty, 
notwithstanding  the  proper  performance  of  their  staff  duties  may  at  times 
include  a  participation  in  aerial  flights.    1  Comp.  Gen.,  263,  affirmed. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  January  18,  1922: 

I  have  your  letter  of  December  19, 1921,  on  the  subject  of  increased 
pay  for  officers  of  the  Ordnance  Department  who  in  the  performance 
of  their  appropriate  staff  duties  are  required  to  participate  in  aerial 
flights. 

You  suggest  that  paragraph  1269^,  Army  Regulations,  as  amended 
by  C,  A.  R.  107,  dated  July  22,  1920,  together  with  the  following 
clause  found  in  section  13a  of  the  act  of  Juno  4, 1920, 41  Stat.,  768,  are 
sufficient  to  entitle  such  officers  to  the  increased  pay : 

Officers  and  enlisted  jtuen  of  the  Army  shall  receive  an  Increase  of  50  per 
centum  of  their  pay  while  on  duty  requiring  them  to  participate  regularly  and 
frequently  in  aerial  flights;    *    *    *. 

You  add  that  while  the  current  appropriation,  act  of  June  30, 1921, 
42  Stat.,  74,  provides  no  funds  specifically  for  extra  pay  for  officers 
regularly  participating  in  aerial  flights  except  for  officers  of  the  Air 
Service,  ^^this  omission  clearly  indicates  the  intent  that  such  pay 
should  be  taken  from  the  appropriation  ^  For  pay  of  officers  of  the 
line  and  staff,'  and  that  it  should  not  be  construed  as  confining  the 
extra  remuneration  to  officers  and  enlisted  men  of  the  Air  Service." 

This  latter  proposition  is  subversive  of  the  well-settled  rule  of 
statutory  construction  that  where  specific  provision  is  made  for  an 
object  a  general  provision  which,  but  for  the  specific  provision  might 
have  been  applicable,  is  not  applicable  to  the  object  specifically  pro* 
vided  for.  The  appropriation  "  For  aviation  increase,"  with  its  limi- 
tation "  to  officers  of  the  Air  Service,"  is,  in  these  circumstances,  ex- 
clusively available  for  the  payment  of  aviation  increase  of  pay.  1 
Comp.  Dec,  126,  236, 417,  and  563 ;  2  irf.,  202 ;  4  id.,  24  and  649 ;  19  id., 
98;  22  id.,  559. 

Although,  as  just  stated,  no  appropriation  is  available  for  the  pay- 
ment of  such  increase  to  officers  of  the  Ordnance  Department  who  in 
the  performance  of  their  appropriate  staff  duties  are  required  to  par- 
ticipate in  aerial  flights,  there  may  be  considered,  pursuant  to  your 
request,  the  question  whether  in  any  event,  in  the  present  state  of  the 
law,  such  officers  are  entitled  to  aviation  increase  of  pay,  it  Waving 
been  held,  November  17,  1921,  1  Comp.  Gen.,  263,  that  there  was  no 
authority  of  law  for  the  payment  of  aviation  increase  of  pay  to 
officers  of  the  staff  corps  and  staff  departments  of  the  Army. 

If  the  law  cited  stood  independently,  as  the  extract  quoted,  it  could 
be  accepted  as  entitling  all  officers  of  the  Army,  whether  of  the  staflf 
or  of  the  line,  to  the  increase  of  pay  therein  provided  for  participat- 
ing in  regular  and  frequent  aerial  flights.    So  standing,  it  is  not  am- 
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biguous;  but  when  read  in  its  proper  context,  and  having  in  mind  that 
the  statute  in  which  it  occurs  was  the  act  reorganizing  the  Army,  that 
it  is  found  in  the  section  creating  the  Air  Service,  and  that  tliat 
section  is  otherwise  devoted  exclusively  to  the  organization  and  per- 
sonnel of  the  Air  Service,  the  quoted  extract  is  reasonably  susceptible 
of  different  meanings.    36  Cyc,  1118;  2  Corpus  Juris,  1313. 

The  decision  of  November  17, 1921,  shows  that  except  for  the  tem- 
porary war  legislation  of  July  24,  1917,  40  Stat.,  245,  it  has  been  the 
policy  of  Congress  to  limit  aviation  increase  of  pay  to  aviation 
officers — ^that  is,  to  the  officers  of  the  combatant  Air  Service — and 
largely  upon  this  policy  of  Congress  and  the  juxtaposition  of  the 
general  words  those  words  were  held  not  to  include  staff  officers — 
officers  whose  duties  were  not  combatant. 

The  present  submission  sets  forth  the  necessity  for  some  officers 
of  the  Ordnance  Department  in  the  proper  performance  of  purely 
Ordnance  Department  duties  to  participate  in  aerial  flights,  and  ex- 
presses doubt  as  to  the  correctness  of  the  decision. 

Section  13a  of  the  act  of  June  4, 1920,  in  which  is  the  clause  quoted 
is  in  full  as  follows: 

Sec.  13a.  Air  Service:  There  Is  hereby  created  an  Air  Service.  The  Air 
"Service  sbaU  consiflt  of  one  Chief  of  the  Air  Service  with  the  ranlc  of  major 
general,  one  assistant  with  the  ranlc  of  brigadier  general,  one  thousand  fiv» 
linndred  and  fourteen  officers  in  grades  from  colonel  to  second  lieutenant. 
Inclusive,  and  sixteen  thousand  enlisted  men.  including  not  to  exceed  two 
thousand  five  hundred  flying  cadets,  such  part  of  whom  as  the  President 
may  direct  being  formed  into  tactical  units,  organized  as  he  may  prescribe: 
Provided,  That  not  to  exceed  10  per  centum  of  the  officers  in  each  grade 
t)elow  that  of  brigadier  general  who  fail  to  qualify  as  aircraft  pilots  or 
as  observers  within  one  year  after  the  date  of  detail  or  assignment  shall 
be  permitted  to  remain  detailed  or  assigned  to  the  Air  Service.  Flying 
units  shall  in  all  cases  be  commanded  by  flying  officers.  Officers  and  enlisted 
men  of  the  Army  shall  receive  an  increase  of  50  per  centum  of  their  pay  while  on 
duty  requiring  them  to  participate  regularly  and  frequently  In  aerial  flights; 
and  hereafter  no  person  shall  receive  additional  pay  for  aviation  duly  except 
as  prescribed  in  this  section :  Provided,  That  nothing  In  this  Act  shall  be  con- 
fitrued  as  amending  existing  provisions  of  law  relating  to  flying  cadets. 

It  is  said  in  36  Cyc,  1131,  with  citation  of  authorities: 

The  words,  phrases;  and  sentences  of  a  statute  are  to  be  understood  as  used, 
not  in  any  abstract  sense,  but  with  due  regard  to  the  context,  and  In  that  sense 
which  best  harmonizes  with  all  other  parts  of  the  statute.  In  expounding  one 
part  of  a  statute  therefore  resort  should  be  had  to  every  other  part,  including 
even  parts  that  are  unconstitutional,  or  that  have  been  repealed.  And  where 
one  part  of  the  statute  is  susceptible  of  two  constructions,  and  the  language  of 
another  part  is  clear  and  definite,  and  is  consistent  with  one  of  such  construc- 
tions, and  opposed  to  the  other,  that  construction  must  be  adopted  which  will 
render  all  clauses  harmonious.  Where  the  same  word  or  phrase  is  used  In 
different  parts  of  a  statute,  It  will  be  presumed  to  be  used  in  the  same  sense 
throughout ;  and  where  its  meaning  in  one  instance  is  clear,  this  meaning  will 
foe  attached  to  it  elsewhere,  unless  it  clearly  appears  from  the  whole  statute 
that  it  was  Uie  intention  of  the  legislature  to  use  it  in  dlfiFerent  senses. 

Examining  the  act  as  a  whole  it  is  found  that  provisions  intended 
to  apply  generally  to  all  officers  of  the  Army  have  been  embodied  in 
sections  having  general  application  to  the  Army  as  a  whole,  notably 
iectioDS  4, 4c,  24, 24a,  24b,  24c,  24d,  24e,  and  127a. 
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It  18  also  found  that  each  component  of  the  Army  is  treated  of  in 
detail  by  separate  sections,  e.  g.,  sections  6,  7,  8,  9,  9a,  10, 11, 12,  12a, 
13,  13a,  14,  15,  17, 18,  19,  20,  21,  and  22a.  It  is  to  be  observed  that 
in  none  of  these  latter  sections,  with  the  exception  of  section  9a,  and 
possibly  section  13a,  can  be  found  general  language  intended  to  be 
applicable  to  officers  other  than  those  of  the  component  of  the  Army 
which  is  the  subject  of  the  particular  section. 

The  first  paragraph  of  section  127a  is  as  follows : 

Hereafter  no  detaU,  rating,  or  assignment  of  an  officer  shall  carry  advanced 
rank,  except  as  otherwise  speciflcally  provided  herein:  Provided,  That  in  lieu 
of  the  60  per  centum  increase  of  pay  provided  for  in  this  act  any  officer  or 
enlisted  man  npon  whom  the  rating  of  Junior  military  aviator,  or  miUtary 
aviator,  has  heretofore  been  conferred  for  having  specially  distinguished  him- 
self in  time  of  war  in  active  operations  against  the  enemy,  shall,  while  on 
duty  which  requires  him  to  participate  regularly  and  frequently  In  aerial 
flllpits,  continue  to  have  the  rank,  pay,  and  allowances  and  additional  pay  now 
provided  by  the  act  of  June  3, 1916,  and  the  act  of  July  24, 1917. 

In  the  proviso  of  the  paragraph  is  again  found  general  language 
^any  officer  or  enlisted  man"  in  reference  to  flying  pay;  but  here 
there  is  no  question  but  that  the  context  limits  the  phraseology  to 
officers  and  enlisted  men  of  the  Air  Service.  Alexander  v.  Alex- 
ander^ 5  Cranch,  1,  7-8.  To  apply  the  meaning  of  the  general 
words,  clearly  conveyed  in  section  127a,  to  the  same  general  words 
found  in  section  13a,  relating  exclusively  to  the  Air  Service,  would 
hot  do  violence  to  the  language  of  section  13a;  on  the  contrary,  such 
a  definition  of  the  general  words  therein  would  be  consistent  with 
its  apparent  intent,  with  the  act  as  a  whole,  and  with  the  policy  of 
Congress  in  its  peace  time  legislation  relating  to  the  Air  or  Aviation 
Service. 

On  further  consideration,  I  must  adhere  to  the  view  expressed  in 
the  decision  of  November  17, 1921,  that  construction  of  the  law  being 
supported  by  many  well-considered  cases  on  statutory  construction ; 
among  others,  Brewer  v.  Blougher^  14  Pet.,  178;  United  States  v. 
BabUtt^  1  Black,  65;  Reiche  v.  Smythe^  13  Wall.,  162;  PoUard  v. 
Bailey,  20  Wall.,  520,  525;  United  States  v.  Saunders,  120  U.  S., 
126, 129 ;  Petri  v.  Commercial  National  Bank^  142  U.  S.,  644 ;  McKee 
V.  United  States,  164  U.  S.,  287,  298. 

If  the  view  contended  for  should  prevail,  it  would  seem  that  it 
must  be  as  the  result  of  some  congressional  enactment  to  that  end. 


SALE  OF  SURPLUS  PROPERTY— USE  OF  PROCEEDS. 

Refunds  to  purchasers  of  surplus  property  to  cover  damages  for  breach  of  war- 
ranty by  the  Government,  the  amount  of  which  has  been  properly  deter- 
mined, may  be  paid  by  a  disbursing  officer  from  funds  kept  on  hand  in  a 
special  deposit  account  which  were  derived  from  sales  of  other  supplies 
of  the  same  general  character;  but,  in  the  absence  of  such  funds,  a  claim 
for  refund  would  be  a  matter  to  be  reported  by  the  proper  administrative 
department  to  Oongre&s  for  an  appropriation,  not  being  subject  to  adjudi- 
eation  by,  and  payment  on  the  certificate  of,  the  General  Accounting  Offiost. 
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Decision  by  Comptroller  Crenera!  McCarl,  January  18,  1922: 

Classic  Mills  (Inc.)  applied,  November  26, 1921,  for  a  revision  of 
the  action  of  the  Auditor  for  the  War  Department  in  disallowing  by 
settlement  No.  753544,  dated  November  27,  1920,  its  claim  for 
$1,909.51  on  account  of  damages  alleged  to  have  been  sustained 
because  a  certain  quantity  of  textile,  brown  osnaburg,  purchased  in 
August,  1919,  at  an  auction  sale  of  surplus  Army  supplies  did  not 
equal  in  quality  the  sample  on  the  basis  of  which  the  purchase  was 
made. 

The  auditor  disallowed  the  claim  upon  the  ground  that  no  appro? 
priation  is  available  from  which  payment  can  be  made. 

On  the  evidence  before  me  it  appears  that  claimant  purchased 
93,147  yards  ^of  28-inch  8-ounce  brown  osnaburg  at  20.5  cents  per 
yard,  with  the  understanding  that  the  goods  would  be  of  the  same 
quality  and  condition  as  the  sample  exhibited  at  the  time  of  sale. 

The  goods  were  delivered  and  paid  for  at  some  time  between  the 
latter  part  of  August  and  the  first  part  of  December,  1919.  There- 
after it  was  discovered  that  the  goods  were  not  of  the  same  quality 
and  condition  as  the  sample,  being  streaked  and  fit  for  resale  only 
as  "seconds,"  and  by  letter  dated  December  24,  1919,  claimant  ad- 
vised the  surplus  property  division  of  the  failure  of  the  goods  to 
comply  with  the  requirements  of  sale  and  requested  that  the  Govern- 
ment "  advise  us  your  disposition  in  the  matter."  In  reply  to  said 
letter  claimant  was  requested  by  letter  dated  December  81,  1919,  to 
state  whether  it  could  use  the  goods  in  question  at  a  fair  price.  By. 
letter  dated  January  6,  1920,  claimant  replied  that  it  could  use  the 
goods  at  17.5  cents  per  yard,  which  would  be  equivalent  to  a  rebate 
of  8  cents  per  yard  on  the  entire  lot,  or  $2,794.41.  Other  corre- 
spondence foUowed;  the  goods  were  inspected  by  Government  in- 
spectors in  claimant's  warehouse ;  and  it  was  tentatively  agreed  that 
claimant  should  have  and  accept  a  rebate  of  10  per  cent  on  the 
amount  paid,  or  $1,909.51.  Payment  of  this  amount  was  not  made 
for  the  reason  that  by  the  time  the  matter  was  ready  for  final  settle- 
ment the  proceeds  of  this  particular  sale  had  been  covered  into  the 
Treasury  as  miscellaneous  receipts. 

There  would  appear  to  be  no  doubt  that  there  was  a  breach  of 
warranty  on  the  part  of  the  Government  in  this  case,  and  I  think 
the  amount  agreed  upon  may  be  accepted  as  the  proper  measure  of 
damages  resulting  from  said  breach. 

If,  in  the  disposition  of  surplus  Army  supplies,  funds  derived  from 
the  sale  of  other  textiles  are  being  held  in  a  special  deposit  account^ 
such  funds  may  be  used  by  the  disbursing  officer  in  whose  special 
deposit  account  they  are  held  to  pay  this  claim  in  the  sum  of 
$1,909.51.    See  my  decision  of  December  12,  1921,  to  the  Secretary 
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of  War,  1  Comp.  Gen.,  318.  If  there  is  not  being  held  in  a  special 
deposit  account  from  funds  so  derived  an  amount  sufficient  to  pay  this 
claim,  it  would  be  proper  for  the  War  Department  to  report  the 
matter  to  Congress  for  an  appropriation.  In  either  event  this  claim 
can  not  be  adjudicated  by  and  paid  on  the  certificate  of  the  General 
Accounting  Office,  because  there  is  no  appropriation  available  for  the 
payment  of  such  claims.  See  my  decision  of  December  17,  1921,  on 
the  claim  of  Wm.  Iselin  &  Co. 

Upon  a  review  of  the  matter  no  differences  are  found,  and  the 
auditor's  settlement  is  sustained. 


COMPENSATION  OF  PIECEWORKERS— BUREAU  OF  ENGRAVING 

AND  PRINTING. 

Pieceworkers  of  the  Bureau  of  Engraving  and  Printing  are  not  entitled  to  com> 
pensation  for  time  lost  during  stoppage  of  work  due  to  failure  of  electrit'- 
current  or  other  causes  beyond  control  of  the  employees,  but  such  idle  time 
may  be  charged  against  annual  leave  if  desired. 

Comptroller  General  McCarl  to  H.  E.  McCulloagh,  disbursing  agent,  Ba» 
reaa  of  Engraving  and  Printing,  January  20,  1922: 

I  have  your  letter  of  January  10,  1922,  requesting  decision  as 
follows : 

Vouchers  have  been  prepared  and  submitted  for  payment  to  some  sixty-seven 
plate  printers  for  time  lost  on  the  11th  day  of  October  and  the  15th  day  of 
November,  1921,  the  loss  varying  from  forty-five  minutes  to  one  hour,  sucti 
stoppage  in  work  having  been  due,  from  unknown  causes,  to  failure  of  electric 
current  for  the  printing  presses. 

The  plate  printers  being  paid  piece  rates,  decision  is  respectfully  asked : 

First  If  the  lost  time  is  to  be  considered  as  an  incident  of  the  trade,  and  as 
such  the  employee  is  not  entitled  to  compensation ;  or 

Second.  If  the  employee  have  annual  leave  due,  the  lost  time  be  charged  to 
such  leave  27  Comp.  Dec.,  167 ;  or 

Third.  That  the  Government  is  responsible  for  the  time  lost  by  the  employees 
and  compensation  is  therefore  due  them. 

In  order  to  be  entitled  to  a  decision,  a  disbursing  officer  should 
submit  with  his  request  for  decision  the  voucher  presented  to  him  for 
payment,  which  should  be  complete  in  every  detail  when  submitted. 
See  25  Comp.  Dec,  653. 

The  employees  being  pieceworkers  there  are  no  earnings  during  the 
periods  of  stoppage  because  no  piecework  is  produced.  There  may 
be  less  piecework  produced  for  the  day,  but  no  more  can  be  paid  for 
than  is  produced  and  there  can  be  no  question  of  paying  for  time 
lost  by  stoppages.  Whether  the  time  lost  may  be  treated  as  annual 
leave  and  thus  paid  for  is  an  administrative  question  in  connection 
with  which  it  may  be  said  an  employee  is  not  entitled  to  leave  with 
pay  unless  he  has  leave  with  pay  due  him. 

If  an  employee  wishes  to  have  stoppage  time  considered  as  annual 
leave  I  see  no  objection  thereto. 
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REFUND  OF  HEAD  TAX  ON  ALIENS. 

Where  moneys  derived  from  head  tax  on  aliens  entering  ibis  country  for  a 
temporary  stay  are  deposited  in  ttie  Treasury  as  miscellaneous  receipts, 
instead  of  in  a  special  deposit  account,  the  refund  of  such  tax.  upon  the 
departure  of  the  alien  within  the  sixty-day  limit  fixed  by  the  regulations, 
is  authorised  under  proper  circumstances  from  the  annual  appropriations 
of  the  Department  of  Labor  for  such  refunds,  and  can  not  be  made  from 
miscellaneous  receipts. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  January  21, 
1922: 

I  have  your  letter  of  December  30, 1921,  as  follows : 

I  am  enclosing  herewith  certain  correspondence  regarding  the  refund  of 
head  tax  collected  by  the  collector  of  customs  at  Honolulu,  HawaiL  It  ap- 
pears from  the  correspondence  and  the  records  of  this  Department  that  Bialcolm 
A.  Franklin,  former  collector  of  customs  at  Honolulu,  resigned  his  office  on 
Jday  15,  1021,  and  that  on  May  18,  1921,  there  was  deposited  in  his  name  in 
the  First  National  Bank  of  Hawaii  at  Honolulu  the  sum  of  $5,965.94  for  credit 
to  certain  accounts,  of  which  the  sum  of  $534  was  for  credit  to  "  Miscellaneous 
receipt»— head  tax,"  and  that  amount  was  so  covered  into  the  Treasury  by 
warrant.  It  further  appears  that  the  firm  of  Theo.  H.  Davies  &  Co.  (Ltd.) 
claim  to  be  entitled  to  a  refund  of  head  tax  collected  by  Collector  Franklin 
amounting  to  $120,  and  the  further  sum  of  $128  which  appears  to  have  been 
collected  by  an  acting  collector  who  temporarily  filled  the  office  after  Mr.  EYank- 
lin's  resignation.  As  the  moneys  have  been  covered  into  the  Treasury  and 
credited  to  miscellaneous  receipte,  your  views  are  requested  whether  such 
amount  as  may  be  due  as  refund  of  head  tax  may  be  withdrawn  ttom  **  Miscel- 
laneous receipts — ^head  tax  **  in  the  current  fiscal  year  and  credited  to  a  special 
deposit  account  subject  to  check  of  the  present  collector  for  payment  of  the 
refunds. 

In  this  connection  reference  is  made  to  the  attached  copy  of  a  decision  of  the 
Comptroller  of  the  Treasury  of  March  27,  1914,  in  a  somewhat  similar  case. 

The  decision  of  March  27, 1914, 68  M.  S.  Comp.  Dec.,  1863,  concerns 
the  matter  of  the  collection  and  deposit  of  navigation  fines  by  a  col- 
lector of  customs,  and,  for  reasons  hereinafter  given,  is  not  controlling 
in  the  disposition  of  the  instant  submission. 

Section  2  of  the  act  of  February  5,  1917,  39  Stat.,  875,  provides  in 
part: 

Sec.  2.  That  there  shall  be  levied,  collected,  and  paid  a  tax  of  $8  for  every 
alien,  including  alien  seamen  regularly  admitted  as  provided  in  this  Act,  enter- 
ing the  United  States:  Provided,  *  *  *  The  said  tax  shall  be  paid  to  the 
collector  of  customs  of  the  port  or  customs  district  to  which  said  alien  shall  come. 
*  *  *  That  the  said  tax  shall  not  be  levied  on  account  of  aliens  who  enter 
the  United  States    ♦    ♦    •    for  a  temporary  stay.    ♦    ♦    •. 

The  sixth  edition,  September,  1921,  of  the  Immigration  Laws  and 
Siiles,  provides  in  part  as  follows: 
Kule  1,  collection  of  head  tax. 

Subdivision  1.  Notice  to  collector, — Upon  the  arrival  of  aliens  at  a  seaport  of 
the  United  States  or  at  any  designated  port  of  entry  on  the  Mexican  border, 
the  immigration  officer  there  in  charge  shall  certify  to  the  collector  of  customs 
the  number  of  such  aliens  *  •  •  together  with  the  name  of  the  transporta- 
tion agent  or  other  person  responsible  for  the  payment  of  head  tax  due  in  re- 
spect of  them,  and  shall  specify:  ♦  ♦  ♦(b)  How  many  claim  to  enter  for 
the  purpose  of  passing  in  transit  through  the  United  States ;     *    *    *. 

Thereupon  the  collector  of  customs  shall  forthwith  collect  a  tax  of  $8  for  each 
alien  so  ct^rtifled. 

Subdivision  2.  Special  depositt  and  refunds, — (a)  Ck)Uections  pertaining  to 
passengers  *  •  *  above  referred  to,  shall  be  held  on  special  deposit ;  to  be 
refunded    *    ^    ^    as    to    such    ♦    ♦    *    as    are    shown    *    *    ♦    in    the 
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manner  presf-rlbed  In  pnrajrraph  (c)  •  ♦  ♦  hereof,  within  120  days  of  the 
time  of  entry,  to  have  left  the  United  States  within  60  days  of  the  time  of  entry. 
♦  •  •  Collections  not  so  refunded  shall  be  accounted  for  in  the  regular 
manner  and  covered  Into  the  Ti'easnry.     •     ♦     ♦. 

ih)  Applications  for  refund  of  head  tax  erroneously  collected  will  not  be  con- 
sidered by  the  bureau  if  presented  after  the  time  limit  has  expired. 

(c)  Transporiution  companies  may  secure  refund  of  head  tax  deposited  on 
account  of  u liens  in  transit  upon  proving  departure  by  furnishing,  within  the 
time  Axed  herein,  to  the  immigration  official  In  charge  at  the  port  of  initial 
Ingress,  where  the  head  tax  is  deposited,  a  coupon  containing  a  "  transit  mani- 
fest "  detnched  in  regular  course  of  the  use  thereof  from  the  alien's  railroad 
ticket,  and  showing  that  the  alien  passed  through  and  out  of  the  United  States 
as  required  in  this  rule 

It  is  thus  apparent  that  the  initial  exaction  is  tentative,  in  the 
nature  of  a  deposit  to  insure  the  payment  of  the  head  tax  should  the 
alien  not  depart  within  the  60  days  as  provided  in  rule  1,  thus  consti- 
tuting his  sojourn  in  the  United  States  as  other  than  temporary 
within  the  purview  of  the  act  of  February  15, 1917.  If  the  funds  thus 
secured  by  deposit  in  the  general  fund  of  the  Treasury  instead  of  in 
the  contemplated  special  deposit  account  are  so  impressed  as  to  pre- 
clude their  use  in  refundment,  the  alien  having  fulfilled  the  conditions 
warranting  such  refundment,  the  exaction,  following  what  is  under- 
stood has  been  the  construction  of  the  Department  of  Labor,  may  be 
said  to  be  tantamount  to  an  erroneous  collection  within  the  intent  and 
meaning  of  the  provisions  of  the  act  of  February  3, 1905, 33  Stat.,  684, 
60  as  to  warrant,  under  proper  circumstances,  refundment  under  the 
applicable  annual  appropriation  for  the  Department  of  Labor. 

The  act  of  February  3, 1905,  83  Stat.,  684,  provides,  in  part : 

Provided,  That  the  Commissioner  General  of  Immigration,  with  the  approval 
of  the  Secretary  of  Commerce  and  Labor,  shall  have  power  to  refund  head  tax 
heretofore  and  hereafter  collected  under  section  one  of  the  immigration  act 
approved  March  third,  nineteen  hundred  and  three,  upon  presentation  of  evi- 
dence showing  conclusively  that  such  collection  was  erroneously  made. 

The  act  of  June  5, 1920,  41  Stat,  935,  provides,  in  part : 

For  enforcement  of  the  laws  regulating  Immigration  of  aliens  into  the 
United  States,  including  ♦  ♦  ♦  refunding  of  head  tax  ♦  ♦  ♦  upon  pre- 
sentation of  evidence  showing  conclusively  that  collection  was  made  through 
error  of  Government  officers ;    ♦    ♦    *. 

It  appears,  as  affecting  the  matter  here  at  issue,  that  the  action 
taken  with  respect  to  what  appears  to  have  been  a  premature  deposit 
to  the  general  fund  of  the  balances  of  the  retiring  and  acting  coir 
lectors  of  customs  at  Honolulu  was  by  reason  of  Treasury  Decision 
No.  38311,  of  March  10, 1920,  wherein  it  was  provided : 

21.  When  a  collector's  account  is  closed  for  any  reason,  as  by  retirem^it  or 
the  giving  of  a  new  bond,  the  following  procedure  must  be  observed :  All  moneys 
collected  up  to  the  close  of  business  on  the  last  day  of  the  account  must  be 
Immediately  deposited  to  the  credit  of  the  Treasurer,  and  in  no  circumstance 
must  moneys  collected  after  that  date  be  deposited  to  the  credit  of  the  closed 
account. 

22.  Accounts  must  be  prepared  Immediately,  and  all  balances  of  disbursins 
funds  due  the  United  States  at  the  close  of  business  on  the  last  day  of  the 
account  must  be  deposited  as  soon  as  determined.  In  no  case  shaU  a  check  be 
drawn  against  or  payment  made  out  of  such  funds  after  the  dose  of  hu8in< 
•n  the  last  day  of  the  account 
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28.  The  above  procedure  1«  necessary  to  preveut  confusion  of  funds  for 
iK'hlch  different  officers  or  sureties  are  responsible. 

In  answer  to  your  specific  question,  you  are  advised  that  the 
amount,  with  the  approval  of  the  Secretary  of  Labor,  found  due  by 
the  Commissioner  General  of  Immi^ation,  account  of  head  tax,  may 
not  be  withdrawn  from  "Miscellaneous  receipts — head  tax,"  but, 
under  proper  circumstances,  may  be  paid  under  the  applicable  annual 
appropriation  of  the  Department  of  Labor  covering  the  refundment 
of  such  taxes. 


WAR  SERVICE  GRATUITY. 

The  act  of  February  24,  1919,  40  Stat.  1151,  providing  for  payment  of  the  war- 
service  gratuity  of  $60,  contemplates  only  those  actually  "  serving  In  the 
mlUtary  or  naval  forces"  as* being  entitled  to  the  gratuity.  Those  per- 
sons subject  to  draft  who  answered  and  were  exempted  for  physical  dis- 
ability or  because  of  other  proper  reasons  before  military  or  naval  service 
was  required  of  them  are  not  entitled  to  the  gratuity.  Such  decisions  of  the 
former  accounting  oflScers  which  may  be  to  the  contrary  wiU  not  be  followed 
hereafter. 

Decisiaii  by  Comptroller  General  McCarl,  January  21,  1922: 

Bennie  Liskar  applied  November  9, 1921,  for  revision  of  the  action 
of  the  Auditor  for  the  War  Department  in  disallowing  in  settlement 
No.  756346,  dated  December  18,  1920,  his  claim  for  the  $60  war 
gratuity  provided  by  section  1406  of  the  act  of  February  24,  1919, 
40  Stat.,  1151,  to  all  persons  serving  in  the  military  forces  of  the 
United  States  during  the  interim  April  6,  1917,  to  November  11, 
1918,  and  who  were  honorably  discharged  therefrom. 

Claimant  was  a  registrant  of  Local  Selective  Service  Board  No. 
109  of  New  York  City,  N.  Y.,  and  failed  to  return  his  questionnaire 
within  the  required  time,  and  it  appears  that  he  was  declared  a  de- 
serter on  June  1,  1918,  and  on  July  10,  1918,  was  certified  to  the 
adjutant  general  of  the  State  of  New  York  as  such;  that  he  was 
apprehended  and  sent  to  Camp  Greenleaf ,  Ga.,  August  7,  1918 ;  and 
that  he  was  discharged  August  20,  1918,  from  the  draft  by  reason 
of  a  disability  which  incapacitated  him  for  military  service. 

The  precise  question  presented  for  decison  is  whether  a  person 
apprehended  as  a  deserter  from  the  draft  and  sent  to  a  training 
camp  and  who  is  there  discharged  from  the  draft  actually  served  in 
the  military  forces  of  the  United  States  within  the  meaning  of  the 
act  of  February  24,  1919,  40  Stat.,  1151. 

A  similar  question  with  relation  to  payment  of  a  bonus  granted 
by  the  State  of  Ehode  Island,  Public  Laws  of  January  Session  1920, 
to  those  recognized  by  the  War  or  Navy  Department  who  were 
"mustered  into  the  Federal  service  and  reported  for  active  duty" 
between  April  6,  1917,  and  November  11,  1918,  was  before  the  Su- 
preme Court  of  Rhode  Island  in  Bannister  v.  Soldiers^  Bonus  Boards 
112  Atlantic  Reporter,  422,  and  it  was  there  held  that  a  person  in- 
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ducted  by  a  local  selective  service  board  and  sent  to  a  training  camp 

and  there  almost  immediately  discharged  from  the  draft  by  reason 

of  a  disability  "was  'inducted'  into  the  military  service,  but  he 

was  not  'mustered'  into  the  service,    *    *    •    and  never  had  an 

opportunity  to  report  for  active  duty."    The  court  also  said  that  his 

experience  with  the  draft  never  brought  him  to  the  stage  where  it 

was  possible  for  him  to  be  ordered  to  attack  the  enemy  or  endure 

the  perils  of  war  and,  consequently,  he  was  not  a  person  "  serving 

with  the  military  forces  "  during  the  recent  war. 

The  act  of  February  24,  1919,  40  Stat.,  1151,  provides  that  $60 

shall  be  paid  to — 

All  persons  serving  In  the  military  or  naval  forces  of  the  United  States  during 
the  present  war  who  have,  since  April  6,  1917,  resigned  or  been  discharged 
under  honorable  conditions  (or,  in  the  case  of  reservists,  been  placed  on  inactive 
duty),  or  who  at  any  time  hereafter  (but  not  later  than  the  termination  of  the 
current  enlistment  or  term  of  service)  in  case  of  the  enlisted  personnel  and 
female  nurses,  or  within  one  year  after  the  termination  of  the  present  war  in 
the  case  of  officers,  may  resign  or  be  discharged  under  honorable  conditions 
(or,  in  the  case  of  reservists,  be  placed  on  inactive  duty.) 

The  enactment  contemplates  those  "serving  in  the  military  or 
naval  forces,"  and  recognizes  the  limitations  thereof  by  various 
specific  provisions,  such  as  for  reservists  placed  on  inactive  duty. 
They  who  are  subject  to  draft,  or  who  have  answered  and  been  ex- 
empted, may  be  classed  as  under  military  control  or  military  custody 
during  the  period  pending  the  determination  of  relief  from  the  draft 
for  physical  reasons  or  exempted  because  of  other  proper  reasons, 
and  unless  the  draft  is  completed  by  affirmative  requirement  of 
service,  the  condition  during  the  pending  of  the  question  is  not  one  of 
"serving  in  the  military  or  naval  forces"  to  which  the  bonus 
relates. 

The  gratuity  statute  had  as  its  purpose  to  provide  the  discharged 
soldier  with  sufficient  funds  to  enable  him  to  defray  his  expenses  dur- 
ing the  time  ordinarily  required  to  secure  employment  and  to  reward 
all  those  who  had  rendered  meritorious  service  to  the  country  during 
the  war  with  Germany.  25  Comp.  Dec.,  771 ;  26  irf.,  845.  Such  de- 
cisions of  the  former  accounting  officers  which  may  be  to  the  contrary 
will  not  be  followed  hereafter. 


SALE  OF  SURPLUS  SUPPLIES— USE  OF  PROCEEDS. 

Funds  derived  from  legally  consummated  sales  of  surplus  war  supplies  are  not 
available  to  pay  expenses  of  a  purchaser  resulting  from  an  action  brought 
against  him  by  the  Department  of  Justice  for  hoarding  necessities  con- 
sisting of  the  supplies  sold  to  him  by  the  War  D^artment 

ConptroUer  General  McCarl  to  the  Secretary  of  War,  Jannary  21,  1922: 

I  have  your  letter  of  January  9,  1922,  inclosing  an  opinion  of  the 
Attorney  General  dated  December  23, 1921,  and  requesting  my  decu 
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sion  whether  you  are  authorized  to  rescind  an  executed  contract 
entered  into  in  June,  1919,  with  Louis  Leavett  for  the  sale  to  him  of 
approximately  2,493,846  pounds  of  surplus  Army  issue  bacon  and 
to  enter  into  a  settlement  agreement  with  the  said  Leayett  whereby 
so  much  of  the  sold  bacon  as  is  returnable  may  be  returned  to  the 
United  States  and  the  purchase  price  thereof  refunded  and  the  ex- 
penses of  transportation,  storage,  etc,  reimbursed  to  Leavett  from 
proceeds  of  other  sales  of  canned  meats. 

The  material  facts  as  I  gather  them  from  the  submission  are,  briefly 
stated,  as  follows : 

The  contract  provided  for  the  sale  of  approximately  2,493,846 
pounds  of  bacon,  at  28f  cents  per  pound,  to  be  delivered  "'  when  noti- 
fied within  thirty  days.*^  A  deposit  of  $60,000  was  made  before  the 
<x>ntract  was  entered  into,  and  other  payments  aggregating  $638,- 
404^6  were  made  during  the  months  of  July  and  August,  1919. 
Approximately  65,000  pounds  were  delivered,  upon  instructions  from 
Leavett,  to  purchasers  to  whom  he  had  made  resales,  for  which  he 
received  $20,386.5L  Approximately  1,431,700  poimds  were  delivered 
to  the  purchaser  at  a  certain  warehouse  in  Brooklyn  prior  to  October 
27,  1919,  and  approximately  424,930  pounds  were  delivered  at  the 
same  warehouse  in  November,  1919.  No  further  deliveries  were  made, 
the  contract  being  rescinded  as  to  the  remainder  of  the  quantity  pur- 
chased, and  the  sum  of  $120,245.11  of  the  purchase  price  was  refunded 
to  the  purchaser  by  the  War  Department. 

The  question  now  under  consideration  is  with  reference  to  the 
quantity  of  bacon  delivered  by  the  War  Department,  paid  for  by  the 
purchaser,  and  not  resold  by  him. 

It  does  not  appear  that  there  was  any  breach  of  warranty  on  the 
part  of  the  Government  or  a  failure  of  performance  with  respect  to 
any  of  the  terms  or  conditions  of  the  sale.  The  only  reason  assigned 
for  the  suggested  procedure  is  that  on  October  27, 1919,  the  United 
States  attorney  for  the  eastern  district  of  New  York,  upon  an  indict- 
ment by  a  Federal  grand  jury  dated  October  10,  1919,  secured  the 
arrest  of  Mr.  Leavett  for  hoarding  necessities,  such  hoarding  con- 
sisting of  having  in  his  possession  the  quantity  of  bacon,  approxi- 
mately 1,434,700  pounds,  delivered  to  him  at  the  Brooklyn  ware- 
house as  hereinbefore  indicated.  Simultaneously  with  the  arrest  sai<? 
quantity  of  bacon  was  seized  by  the  United  States  marshal  in  a  libel 
proceecUng  instituted  under  authority  of  sections  6  and  7  of  the  food 
control  act  of  August  10, 1917, 40  Stat.,  278.  The  arrest  and  seizure, 
being  prior  to  the  November  deliveries  of  approximately  424,930 
pounds,  did  not  relate  to  said  quantity.  Mr.  Leavett  was  brought  to 
trial  and  acquitted  in  February,  1920,  and  upon  a  stipulation  of  the 
attorneys  to  discontinue  the  libel  proceedings  without  costs  the  court, 


682  DBCISI0N8  OF  THE  COMPTBOIiLER  GENERAL. 

on  March  1, 1920,  entered  an  order  directing  the  United  States  mar- 
shal to  release  the  bacon  in  question  to  Mr.  Leavett. 

The  opinion  of  the  Attorney  General  is  to  the  effect  that  you  are 
authorized  to  rescind  the  contract,  accept  from  the  contractor  the 
return  of  all  of  the  bacon  in  question  not  disposed  of  by  him,  refund 
the  purchase  price  thereof,  and  "  reimburse  the  contractor  for  such 
charges  paid  by  him  as  were  reasonably  required  for  the  transporta- 
tion, storage,  insurance,  and  proper  protection  of  the  property.'' 
The  question  involved  is  considered  and  decided  by  this  oflSce  with 
reference  to  the  availability  of  funds  under  your  control  for  the  pro- 
posed payments  to  Mr.  Leavett,  and  I  am  constrained  to  hold  that 
there  are  no  funds  under  your  control  available  for  that  purpose. 

Assuming  that  the  proceeds  from  the  sale  of  other  canned  meats, 
and  which  are  now  being  held  in  a  special  deposit  account,  would  be 
available  to  make  any  authorized  refunds  and  to  pay  proper  charges 
and  expenses  incident  to  this  particular  sale,  the  proceeds  from 
which  have  been  covered  into  the  Treasury  as  miscellaneous  receipts, 
it  has  been  held  uniformly  that  under  the  provisions  of  section  3618, 
Bevised  Statutes,  and  the  act  of  June  8, 1896,  29  Stat.,  268,  the  avail- 
ability of  proceeds  of  sales  for  expenditure,  in  the  absence  of  specific 
statutory  authority  therefor,  does  not  extend  beyond  payment  of 
actual  expenses  incident  to  the  making  of  the  sale,  refunds  to  pros- 
spective  purchasers  when  the  sale  is  not  consumated  and  in  some  in- 
stances perhaps  within  proper  limitations  payment  to  the  purchaser 
of  damages  resulting  from  a  breach  of  warranty  in  the  sale  agree- 
ment. The  proposed  expenditures  in  this  case  do  not  come  within 
any  of  the  classes  of  expenditures  thus  enumerated.  The  sale  now 
under  consideration  was  fully  consummated  and  there  was  no  breach 
of  warranty,  and  the  proposed  reimbursement  to  the  purchaser  is  for 
expenses  incurred  by  him  after  consummation  of  the  purchase  and 
passing  of  title  or  ownership. 

The  Attorney  General  states  in  his  opinion  of  December  23  that 
^^  there  can  be  no  question  that  the  Government  is  under  a  moral,  as 
well  as  a  legal,  obligation  to  the  contractor  in  respect  to  this  sale," 
but  from  the  facts  presented  I  think  it  is  quite  evident  that  such  obli- 
gation, moral  or  legal,  as  may  have  arisen  in  this  case,  was  created, 
not  by  the  sale  nor  by  any  action  of  the  War  Department  or  of  any 
officer  or  agent  under  your  authority  with  respect  to  the  sale,  but 
by  officers  of  the  Department  of  Justice  who  are  subject  to  the  direc- 
tion and  control  of  the  Attorney  General.  Such  claim  as  the  pur- 
chaser may  have  in  this  case  is  predicated  upon  the  arrest  and  seizure 
for  which  neither  the  War  Department  nor  the  Army  was  responsi- 
ble. Therefore  said  claim  can  not  be  considered  as  a  charge  against 
any  appropriation  or  fund  under  your  controL 
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Notwithstanding  the  fact  that  the  Attorney  Oeneral  may  have  con- 
sented or  requested  that  you  ascertain  the  extent  of  the  purchaser's 
damage  resulting  from  the  action  of  the  Department  of  Justice  with 
respect  to  the  bacon  sold  by  the  Army,  the  responsibility  in  the  mat- 
ter rests  with  the  Department  of  Justice  and  can  not  be  transferred 
to  or  assumed  by  your  department. 

For  reasons  herein  stated,  and  without  expressing  any  opinion  as 
to  Mr.  Leavett's  rights  in  the  matter,  I  have  to  advise  that  the  pro- 
posed payments  are  not  authorized  from  any  fund  under  your  con- 
trol. 


WAR-SERVICE  GRATUITY  TO  NAVAL  RESERVE  FORCE. 

The  $60  war-service  gratuity  under  act  of  February  24,  1919,  40  Stat,  1151,  Is 
payable  to  members  of  the  Naval  Reserve  Force  only  upon  release  from 
active  duty,  and  not  upon  expiration  of  an  enrollment  when  active  duty 
continues. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  January  21,  1922  i 

I  have  your  letter  of  January  5,  1922,  requesting  reconsideration 
of  decision  of  October  12,  1921,  relative  to  the  right  of  reservists  to 
discharge  bonus  of  $60  provided  in  the  act  of  February  24,  1919, 
40  Stat,  1161. 

The  question  before  me  for  determination  in  that  decision  was 
whether  an  officer  of  the  Naval  Beserve  Force  is  entitled  to  be  paid 
the  $60  war  gratuity  upon  expiration  of  his  enrollment  In  the 
specific  case  presented  it  did  not  appear  that  the  officer  who  reen- 
rolled  in  the  Naval  Beserve  Force  on  the  day  following  expiration 
of  his  enrollment  has  been  released  from  active  duty  when  his  enroll- 
ment expired,  and  the  question  was  answered  on  the  assumption  that 
he  was  not  so  released  from  active  duty.  Based  on  the  express  pro* 
vision  of  the  law  that  reservists  become  entitled  to  the  gratuity  of 
$60  when  '^  placed  on  inactive  duty,"  the  decision  held,  in  effect,  that 
expiration  of  enrollment  alone  did  not  accrue  right  to  the  bonus, 
unless  such  expiration  was  also  a  release  from  active  duty. 

You  now  ask  whether  the  act  in  question  does  not  authorize  pay* 
ment  of  the  bonus  upon  release  from  active  duty  when  same  occurs 
prior  to  expiration  or  enrollment  and,  when  not  so  released  prior 
to  expiration  of  enrollment,  then  by  reason  of  discharge  from  the 
Naval  Beserve  Force  upon  expiration  of  enrollment. 

You  state  that  since  the  department  is  without  authority  to  retain 
a  member  of  the  Naval  Beserve  Force  on  duty  after  his  enrollment 
has  expired  in  time  of  peace,  the  discharge  of  a  member  at  expira- 
tion of  enrollment  entitles  him  to  go  where  he  pleases,  his  reenroU- 
ment  being  entirely  at  his  own  option. 

Since  a  member  on  active  duty  is  subject  to  orders  and  not  free 
to  go  where  he  pleases,  it  follows  that  a  discharge  from  the  Naval 
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Reserve  Force  that  privileges  a  member  to  go  where  he  pleases  is  a 
release  from  active  duty  with  the  naval  forces  within  the  meaning  of 
the  war  bonus  act  and  therefore  entitles  the  member  to  the  $60  gra- 
tuity. However,  such  right  accrues  by  reason  of  the  release  from  ac- 
tive duty  and  not  by  reason  of  expiration  of  enrollment  alone,  and 
therefore  this  conclusion  is  but  an  application  of  the.  same  principle 
announced  in  the  decision  of  October  12,  1921,  which  principle  is 
adhered  to. 


RELIEF  OF  AMERICAN  SEAMEN. 

The  appropriation  in  the  act  of  March  2,  1921,  41  Stat.,  1216,  for  relief  and 
protection  of  American  seamen,  ia  not  available  for  the  reUef  of  American 
seamen  in  the  Virgin  Islands  other  than  shipwrecked  seamen. 

Comptroller  General  McCarl  to  the  Secretary  of  State,  Janiiary  23,  1922: 

I  have  your  letter  of  January  11, 1922,  requesting  decision  whether 
the  appropriation  made  in  the  act  of  March  2,  1921,  41  Stat.,  1216, 
for  relief  and  protection  of  American  seamen  is  available  for  the 
relief  of  American  seamen  in  the  Virgin  Islands  other  than  ship- 
wrecked seamen. 

The  appropriation  in  question  reads: 

Relief  and  protection  of  American  seamen  in  foreign  conntries,  and  in  the 
Panama  Canal  Zone,  and  shipwrecked  American  seamen  in  the  Territory  of 
Alaslca,  in  the  Hawaiian  Islands,  Porto  Rico,  the  Philippine  Islands,  and  the 
Virgin  Islands,  $150,000. 

It  is  noted  that  under  this  provision  the  relief  authorized  is  gen- 
eral with  respect  to  seamen  in  foreign  countries  and  in  the  Panama 
Canal  Zone,  but  with  reference  to  the  Territory  of  Alaska,  the 
Hawaiian  Islands,  Porto  Bico,  the  Philippine  Islands  and  the  Vir- 
gin Islands,  the  relief  provided  for  is  limited  to  shipwrecked  sea* 
men.  It  may  not  be  apparent  why  this  distinction  was  made  be- 
tween seamen  in  the  Panama  Canal  Zone  and  seamen  in  the  other 
places  mentioned,  which  are  more  or  less  under  the  control  of  the 
United  States,  but  be  that  as  it  may,  the  distinction  is  clearly  made 
and  must  be  observed. 

In  a  decision  to  the  Secretary  of  State  dated  August  18,  1903,  26 
MS.  Comp.  Dec.,  474,  the  Comptroller  of  the  Treasury  held,  in  con- 
sidering the  availability  of  a  similar  appropriation,  that  because  of 
the  provision  in  the  act  of  July  1,  1902,  32  Stat.,  711,  making  the 
laws  relating  to  seamen  on  foreign  voyages  applicable  to  seamen  on 
vessels  going  from  the  United  States  or  its  possessions  to  the  Philip- 
pine Islands,  said  appropriation  was  available  for  relief  of  seamen 
in  the  Philippine  Islands  regardless  of  shipwreck  to  the  same  ex- 
tent as  in  the  case  of  seamen  in  foreign  countries.  I  express  no 
opinion  as  to  the  correctness  of  that  decision,  but,  nigiqitT>ing  that  it 
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has  been  followed  by  your  department  for  the  past  18  years  and 
that  during  said  time  appropriations  have  been  made  with  knowl- 
edge of  the  practice  with  respect  to  seamen  in  the  Philippine  Islands, 
I  have  no  disposition  to  change  said  practice  at  this  time.  But  the 
reason  given  for  the  holding  with  reference  to  seamen  in  the  Philip- 
pine Islands  has  no  application  to  seamen  in  the  Virgin  Islands,  be- 
cause there  appears  to  be  no  statute  making  the  laws  relative  to  sea- 
men on  foreign  voyages  applicable  to  seamen  on  voyages  from  the 
United  States  to  the  Virgin  Islands.  Therefore,  it  must  be  held 
that  the  appropriation  in  question  is  not  available  for  relief  of  sea- 
men in  the  Virgin  Islands  other  than  shipwrecked  seamen. 

As  possibly  having  some  bearing  on  the  question  now  under  con- 
sideration you  refer  to  section  21  of  the  merchant  marine  act  of 
June  6, 1920,  41  Stat.,  997,  to  the  effect  that  from  and  after  February 
1, 1922,  the  coast-wise  laws  of  the  United  States  shall  extend  to  the 
island  territories  and  possessions  of  the  United  States  not  thereto- 
fore covered  thereby,  but  this  has  no  effect  upon  the  availability  of 
an  appropriation  in  the  terms  of  the  one  under  consideration. 

If  the  appropriation  does  not  express  the  needs  of  the  department, 
a  change  in  the  language  of  the  appropriation  should  be  suggested 
to  Congress, 

FORM  OF  ACCOUNT  CURRENT. 

Acconntable  officers  should  state  their  accounts  in  the  name  of  the  United 
States  in  accordance  with  the  accounting  procedure  that  has  long  main- 
tained In  the  Grovemment  service. 

In  the  analysis  of  the  balance  shown  on  forms  of  account  current  provision 
should  be  made,  in  addition  to  the  depositary  balance,  for  cash  on  hand,  if 
any,  and  for  possible  conditions  which  may  arise  creating  an  Item  of  balance 
due  the  United  States  which  would  not  be  a  part  of  the  depositary  balance. 

Comptroller  General  McCarl  to  the  Superintendent  State,  War»  and  Nary 
BuUding,  January  24,  1922: 

I  have  your  letter  of  January  10,  1922,  transmitting  for  approval 
revised  Form  118,  account  current,  in  which  you  propose  to  have  the 
account  stated  in  the  name  of  the  disbursing  officer  instead  of  in 
the  name  of  the  United  States,  thereby  changing  the  order  of  the 
debit  and  credit  items. 

The  form  of  account  current  which  you  propose  was  first 
authorized  by  the  Comptroller  of  the  Treasury  in  his  decision  of 
February  17, 1916,  21  Comp.  Dea,  582.  This  decision  was  overruled 
by  his  successor  on  November  26, 1916,  22  Comp.  Dec,  233,  with  the 
statement  that  the  change  of  forms  required  by  the  former  ruling 
fihould  not  be  extended  further  and  that  ^  where  the  ruling  hafl 
been  applied  it  can  be  discontinued  when  a  new  stock  of  forms  ia 
required."    By  the  latter  decision  the  form  of  account  current  waa 
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restored  to  that  which  was  prescribed  by  Treasury  Department  Cir- 
cular No.  52  of  1907,  thereby  following  the  accounting  procedure 
which  had  long  been  in  existence  in  the  Government  service. 

The  view  that  a  disbursing  officer  should  state  his  account  in  the 
name  of  the  principal-  for  whom  he  is  acting  and  to  whom  he  is 
responsible  is  correct,  and  therefore  the  caption  on  the  form  sub- 
mitted should  be  changed  to  read,  ^^The  United  States  in  account 
current  with , ,  from 192 — ,  to 

(Name.)  (Designation.) 

192 — J"  It  follows  that  the  order  of  the  debit  and  credit  items  should 
be  reversed. 

In  view  of  the  fact  that  the  depositary  or  checking  balance  may 
not  in  every  case  equal  the  "  balance  due  the  United  States "  by  the 
disbursing  officer,  especially  in  connection  with  the  receipt  and  pay- 
ment of  cash,  it  is  thought  best  to  provide  two  additional  lines  in  the 
analysis  of  balance,  one  for  cash  on  hand  and  one  a  blank  line  for 
possible  conditions  which  may  arise  creating  an  item  of  balance  due 
the  United  States  which  would  not  be  a  part  of  the  depositary  bal- 
ance.   See  14  Comp,  Dec,  964,  965. 

Subject  to  the  above  changes  and  other  minor  ones  indicated  on  the 
form  in  red,  the  form  in  question  is  approved. 


NAVAL  RESERVE   FORCE-XIONTINUOUS-SERVICE  PAY  AND  PAY 

UNDER  GENERAL  ORDER  NO.  34. 

Members  of  the  Naval  Reserve  Force  employed  In  active  service  who  reenroll 
after  discharge  upon  expiration  of  enrollment  are  entitled  to  pay  ander 
6.  O.  No.  S4,  and  if  the  reenroUment  be  within  four  months  to  continuous- 
service  pay,  provided  they  have  had  four  years  of  active  service  in  the 
Reserve;  if  not,  the  right  to  such  additional  pay  is  deferred  untU  such 
period  of  active  service  has  been  completed,  when  they  will  become  en- 
titled thereto  for  the  remainder  of  their  active  service  in  current  enroll* 
ment. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  January  25»  1922: 
I  have  your  letter  of  December  5,  1921,  as  follows: 

The  act  of  July  1,  1918,  40  Stat,  712,  provides: 

"Members  of  the  Naval  Reserve  Force  when  employed  in  active  service, 
ashore  or  afloat,  under  the  Navy  Department  shall  receive  the  same  pay  and 
allowances  as  received  by  the  officers  and  enlisted  men  of  the  Regular  Navy 
of  the  same  rank,  grades,  or  ratings  and  of  the  same  length  of  service,  which 
shall  include  service  in  the  Navy,  Marine  CJorps,  Naval  Reserve  Force,  Naval 
Militia,  National  Naval  Volunteers,  or  Marine  Corps  Reserve." 

Your  decision  is  respectfully  requested  as  to  whether  or  not  a  man  who 
enrolls  in  the  Naval  Reserve  Force  within  four  months  from  the  date  of  dis- 
charge by  reason  of  expiration  of  enrollment  is  entitled  to  additional  pay  for 
continuous  service  at  the  rate  of  $1.50  per  month  and  under  General  Order  Na 
84  at  the  rate  of  $5.50  per  month  when  on  active  duty  during  second  enroUment 
period. 

In  25  Comp.  Dec,  688,  it  was  held,  in  construing  the  act  of  July  1, 

1918y  40  Stat.|  712,  that  '^  inactive  service  "  as  a  member  of  the  Naval 
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Beserve  Force  could  not  be  counted  for  the  purpose  of  computing 
longevity  or  continuous-service  increase  of  pay. 

In  decision  of  this  office,  dated  December  10,  1921,  in  the  appeal 
of  Edward  F.  Farrell,  first  musician,  United  States  Navy,  it  was  held 
that  as  he  had  not  served  for  four  years  on  active  duty  under  hig 
first  enrollment  in  the  Naval  Reserve  Force  he  was  not  entitled  under 
the  act  of  July  1,  1918,  upon  reenroUment  in  it  within  four  months^ 
to  either  an  increase  in  pay  for  continuous  service  or  under  General 
Order  No.  34. 

As  the  act  of  July  1,  1918,  gives  to  members  of  the  Naval  Reserve 
Force  holding  enlisted  ratings,  when  on  active  duty,  the  same  pay  as 
enlisted  men  of  the  Regular  Navy  of  like  length  of  service,  I  conclude 
that  all  periods  of  active  service,  whether  in  an  original  enrollment 
of  four  years  or  in  a  reenroUment,  may  be  counted  in  determining 
like  length  of  service  for  active  duty  in  a  second  enrollment  for  pur- 
poses of  General  Order  No.  34  pay,  and  similarly  for  continuous-serv- 
ice pay,  provided  the  reenroUment  occurred  within  the  four  months. 

The  mere  reenroUment  within  four  months  of  the  date  of  dis- 
charge from  a  prior  enrollment  will  not  of  itself  confer  a  right  to 
$1.50  increase  of  pay  for  continuous  service  or  $5.50  under  General 
Order  No.  34.  Such  a  right  can  be  acquired  on  date  of  the  reenroU- 
ment only  when  there  was  active  service  of  four  years  in  the  prior 
enrollment. 

The  right  can,  however,  be  acquired  to  General  Order  No.  34  pay 
in  the  reenroUment  period  when  the  total  of  active  service  in  the 
prior  enroUment  of  four  years  added  to  the  total  of  active  service  in. 
€he  reenroUment  gives  a  total  of  active  service  in  excess  of  four  years, 
and  likewise  to  continuous-service  pay,  provided  the  reenroUment 
occurred  within  the  four-months'  period,  in  which  event  the  increases 
are  payable  for  the  period  of  active  service  in  excess  of  the  four  years. 


VETERANS'  BUREAU— TRUST  FUND. 

The  provisions  of  the  act  of  August  9, 1921,  42  Stat.,  151,  that  unaUotted  com- 
pensation of  beneficiaries  of  the  Veterans*  Bureau,  receiving  treatment  aa 
inmates  of  a  hospital,  may  be  deposited  with  the  Treasurer  of  the  United 
States  to  the  credit  of  such  beneficiaries,  that  the  deposits  shaU  draw  in- 
terest, and  that  the  Secretary  of  the  Treasury  may  invest  and  reinvest  tiie 
amounts  so  deposited,  create  a  trust  fund  in  the  Treasury  Department,  and 
authorize  the  establishment  upon  the  boolcs  of  the  Treasury  D^;>artment  of 
a  trust  fund  for  such  deposits. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  January  26, 
1922: 

I  have  your  letter  of  January  11, 1922,  requesting  decision  whether 
section  12  of  the  act  of  August  9,  1921,  42  Stat,  151,  authorizes  the 
establishment  upon  the  books  of  the  Treasury  Department  of  a  txust 
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fund  to  consist  of  moneys  deposited  in  the  Treasury  under  the  pro- 
visions of  that  section. 
The  said  section  provides: 

Sec.  12.  The  director  may  set  forth  in  regulations  to  be  prescribed  by  him 
the  conditions  and  limitations  whereby  all  patients  or  beneficiaries  of  the 
Veterans'  Bureau  who  are  receiving  treatment  through  the  bureau  as  inmates 
of  a  hospital  may  tillot  any  proportion  or  proportions  or  any  fixed  amount  or 
aiBounts  of  their  monthly  compensation  for  such  purposes  and  for  the  benefit 
of  such  person  or  persons  as  they  may  direct 

In  case  such  inmate  has  not  allotted  three-fourths  of  his  monthly  compensa- 
tion, regulations  to  be  made  by  the  director  may  provide  that  any  unaUotted 
portion  of  such  three-fourths  compensation  may  be  deposited  to  his  credit  with 
the  Treasurer  of  the  United  States  to  accumulate  at  such  rate  of  interest  as 
the  Secretary  of  the  Treasury  may  determine  but  at  a  rate  never  less  than  3} 
per  centum  per  annum,  payable  for  no  period,  however,  of  less  than  six  months, 
and  when  payable  shall  be  paid,  principal  and  interest,  to  such  patient  if 
living;  otherwise,  to  any  beneficiary  or  beneficiaries  he  may  have  designated, 
or  if  there  be  no  such  beneficiary,  then  to  the  executor  or  administrator  of  the 
estate  of  such  deceased  person :  Provided,  That  this  paragraph  shall  not  be  so 
construed  as  to  prevent  payment  by  the  bureau  from  the  amounts  due  to  the 
decedent's  estate  of  his  funeral  expenses,  expenses  of  last  iUness,  board,  rent, 
lodging,  or  other  household  expenses  for  which  decedent  Is  liable,  provided  a 
claim  therefor  is  presented  by  the  creditors  or  by  the  person  or  persons  who 
actually  paid  the  same  before  settlement  by  the  Veterans*  Bureau. 

The  Secretary  of  the  Treasury  is  hereby  authorized  to  invest  and  reinvest 
the  said  allotments  deposited  wlUi  him,  or  any  part  thereof,  in  interest-bearins 
obligations  of  the  United  States  and  to  seU  the  obligations  for  the  purposes  of 
said  funds. 

The  provisions  of  the  statute  that  the  unallotted  compensation  re- 
ferred to  shall  be  deposited  with  the  Treasurer  to  the  credit  of  the 
patient  or  beneficiary,  that  the  deposits  shall  draw  interest,  and  that 
the  Secretary  of  the  Treasury  may  invest  and  reinvest  the  amounts 
so  deposited,  create  a  trust  in  the  Treasury  Department  into  which 
the  Veterans'  Bureau  is  required  to  deposit  these  funds,  and  authorize 
the  establishment  upon  the  books  of  the  Treasury  Department  of  k 
trust  fund  into  which  the  deposits  may  be  carriecL 


TRANSPORTATION  OF  DESTITUTE  AMERICAN  SEAMEN. 

The  master  of  a  steamship  transporting  to  an  American  port  a  destitute  Ameri- 
can seaman  upon  direction  of  an  American  consular  agent  is  ejititled  under 
section  4578,  Revised  Statutes,  as  amended  by  act  of  June  26,  1884,  23 
Stat.,  55,  and  act  of  June  19,  1886,  24  Stat,  83,  to  two  cents  per  mUe,  com- 
puted by  way  of  the  established  route  of  such  steamer  although  such  route 
may  not  be  the  shortest  route  between  the  two  points. 

Decision  by  Comptroller  General  McCarl,  January  26»  1922: 

The  United  Fruit  Co.  applied  December  16, 1921,  for  a  revision  of 
the  action  of  the  Auditor  for  the  State  and  Other  Departments  in 
allowing  by  settlement  No.  7323,  dated  September  28,  1920,  only  $31 
on  its  claim  for  transportation  of  a  destitute  American  seaman  from 
Bocas  del  Toro,  Panama,  to  New  Orleans,  La.,  in  June,  1920. 

The  consular  agent  at  Bocas  del  Toro  who  sent  the  destitute  sea- 
man to  New  Orleans  certified  that  he  had  agreed  with  the  master 
of  the  vessel  that  upon  delivery  of  the  seaman  at  the  prescribed  des- 
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tination  he,  the  master,  would  be  entitled  to  receive  for  the  passage 
the  sum  of  $34.27.  The  basis  upon  which  this  amount  was  arrived 
at  does  not  appear  from  any  evidence  before  me. 

The  law  applicable  to  this  case  is  section  4578,  Bevised  Statutes, 
as  amended  by  section  9  of  the  act  of  June  26, 1884,  23  Stat.,  55,  and 
section  18  of  the  act  of  June  19,  1886,  24  Stat.,  83.    Said  law  reads: 

AU  masters  of  vessels  of  the  United  States  and  bound  to  some  port  of  the 
same,  are  required  to  take  such  destitute  seaman  on  board  ^elr  vessels,  at  the 
request  of  consular  officers,  and  transport  them  to  the  port  In  the  United 
States  to  which  such  vessel  may  be  bound,  on  such  terms,  not  exceeding  ten 
doUars  for  each  person  for  voyages  of  not  more  than  thirty  days,  and  not 
exceeding  twenty  dollars  for  each  person  for  longer  voyages,  as  may  be  agreed 
between  the  master  and  the  consular  officer,  when  the  transportation  is  by  a 
sailing  vessel;  and  the  regular  steerage-passenger  rate,  not  to  exceed  two 
cents  per  mile,  when  the  transportation  is  by  steamer;  and  said  consular  offi- 
cer shall  issue  certificates  for  such  transportation,  which  certificates  shall  be 
assignable  for  coUection.  If  any  sudti  destitute  seaman  is  so  disabled  or  ill 
as  to  be  unable  to  perform  duty,  ttie  consular  officer  shall  so  certify  in  the 
certificate  of  transportation,  and  such  additional  comi)ensation  shall  be  paid 
as  the  First  GomptroUer  of  the  Treasury  shall  deem  proper.  Every  such  master 
who  refuses  to  receiye  and  transport  such  seaman  on  the  request  or  order  of 
such  consular  officer  shall  be  liable  to  the  United  States  in  a  penalty  of  one 
hundred  dollars  for  each  seaman  so  refused.  The  certificate  of  any  such  con*- 
sular  officer,  given  under  his  hand  and  official  seal,  shall  be  presumptive  evi- 
dence of  such  refusal  in  any  court  of  law  having  jurisdiction  for  the  recovery 
of  the  penalty.  No  master  of  any  vessel  shall,  however,  be  obliged  to  take 
a  greater  number  than  one  man  to  every  one  hundred  tons  burden  of  the  vessel 
on  any  one  voyage  or  to  take  any  seaman  having  a  contagious  disease. 

It  will  be  observed  that  under  the  provisions  of  this  law  the  com- 
pensation for  transporting  destitute  seaman  is  to  be  a  lump  sum  fixed 
by  agreement  between  the  master  and  the  consular  officer,  subject  to 
certain  prescribed  limitations  when  the  transportation  is  by  sailing 
vessel.  If,  however,  the  transportation  is  by  steamer,  the  rate  to  be 
paid  therefor  does  not  depend  upon  any  agreement  between  the 
master  and  the  consular  officer,  but  is  to  be  the  regular  steerage- 
passenger  rate  not  to  exceed  2  cents  per  mile.  Of  course,  if  the 
steamer  does  not  carry  steerage  passengers  and  therefore  has  no 
steerage-passenger  rate,  the  charge  for  the  seaman  will  be  based  on 
the  lowest  rate  at  which  passengers  are  carried  on  said  steamer,  not 
to  exceed  2  cents  per  mile.  In  no  case  can  more  than  2  cents  per 
mile  be  charged  for  carrying  the  seaman  by  steamer  unless  it  be 
shown  that  owing  to  disability  it  was  necessary  to  give  him  special 
care  and  attention  on  the  voyage,  in  which  case  a  reasonable  amount 
in  addition  to  the  steerage-passenger  or  2-cent  rate  may  be  allowed 
in  the  discretion  of  the  Comptroller  General. 

The  master  of  the  vessel  must  carry  the  destitute  seaman  when 
directed  to  do  so  by  the  consular  officer  or  incur  the  penalty  pre- 
scribed in  the  statute.  He  has  no  option  in  the  matter.  Therefore 
there  would  be  no  justice  in  basing  the  rate  to  be  charged  upon  the 
shortest  distance  between  the  port  at  which  the  seaman  embarks 
and  the  port  of  his  destination  unless  the  established  route  of  the 
steamer  has  no  ports  of  call  between  said  terminal  ports.     The 
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steamer  can  not  be  required  or  expected  to  change  its  route  merely 
because  it  takes  a  destitute  seaman  on  board.  It  is  authorized  and 
expected  to  proceed  to  the  American  port  to  which  the  destitute 
seaman  is  to  be  transported  by  its  established  route — that  is  to  say, 
by  way  of  its  regular  authorized  ports  of  call — and  the  established 
distance  over  said  route  is  the  distance  for  which  the  transportation 
pf  the  destitute  seaman  is  to  be  charged. 

It  appears  that  the  route  of  the  S.  S.  Metapan  on  the  voyage  now 
under  consideration  was  from  Bocas  del  Toro  to  Cristobal,  C.  Z.,  to 
New  Orleans,  and  that  the  established  distance  over  said  route,  ac- 
cording to  Philip's  Mercantile  Marine  Atlas,  is  (161  plus  1,588) 
1,749  statute  miles.  The  charge  for  said  distance  at  2  cents  per 
mile  would  be  $34.98,  and  as  this  amount  is  less  than  the  lowest 
passenger  rate  on  said  steamer  for  the  voyage,  it  is  the  amount  to 
which  the  claimant  was  entitled  under  the  law.  But  since  the  appli- 
cation for  revision  was  not  filed  within  one  year  from  the  date  of 
the  auditor's  settlement,  and  no  newly  discovered  material  evidence 
having  been  produced,  this  particular  settlement  can  not  be  revised 
or  reopened,  and  no  additional  allowance  can  be  made  in  this  case. 

The  warrant  for  $31  issued  in  payment  of  auditor's  certificate 
No.  7323  wiU  be  returned  to  claimant. 


TRAVELING  EXPENSES— MEALS  EN  ROUTE. 

Meals  taken  en  route,  which  should  or  might  have  been  taken  before  leaving  a 
post  of  duty,  are  reimbursable  only  when  unusual  circumstances  make  it 
impracticable  for  the  officer  or  employee  to  take  the  meals  at  his  post  of 
duty  and  full  explanation  of  such  circumstances  is  fumi&hed  and  approved 
by  proper  administrative  officer. 

Comptroller  General  McCarl  to  W.  M.  Lockwood,  disbursing  clerk.  Interstate 
Commerce  Commission,  January  27,  1922: 

I  have  your  letter  of  January  14,  1922,  wherein  you  submit  for 
decision  the  question  of  whether  you  are  authorized  to  pay  an 
employee  of  the  Interstate  Commerce  Commission  the  amount  of 
$1.45,  covering  expenditures  (supper,  $1.25,  and  tip  to  waiter,  20 
cents)  made  in  connection  with  the  performance  of  official  travel 
from  Washington,  D.  C,  to  Cleveland,  Ohio,  the  traveler  having  left 
his  designated  post  of  duty,  Washington,  D.  C,  on  a  train  departing 
therefrom  at  6.40  p.  m.  on  December  28,  1921,  and  having  purchased 
the  meal  and  paid  the  tip  on  such  train. 

You  submit  what  apparently  is  the  original  of  a  paid  voucher, 
and  therefore  a  part  of  your  disbursing  account.  This  voucher, 
stated  by  the  traveler  in  amount  of  $7.24,  was  paid  by  you  in  amount 
of  $5.64 ;  the  amount  deducted  by  you  prior  to  payment  covered,  in 
addition  to  several  items  not  here  in  question,  the  items  concerning 
which  you  desire  a  decisioOi 
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It  is  shown  in  your  submission  that  the  original  deductions  were 
by  reason  of  the  decision  of  the  Comptroller  of  the  Treasury  of  Sep- 
tember 9,  1919,  wherein  it  was  held,  following  what  may  be  said  to 
be  the  general  rule,  the  traveler  in  that  case  having  left  his  official 
station  at  6.25  p.  m.  en  route  to  Norfolk,  Va.,  that  reimbursement 
was  not  authorized  of  an  amount  paid  for  supper  on  the  boat,  the 
substance  of  the  decision  in  this  respect  being  that  reimbursement 
under  the  law  was  authorized  only  for  actual  and  necessary  expenses, 
and  since  the  usual  period  for  supper  in  and  about  Washington  was 
from  5.30  to  8  p.  m.,  and  since  apparently  the  traveler  had  ampl« 
opportunity  to  provide  himself  with  the  meal  at  his  official  station, 
that  the  expense  of  such  meal,  though  taken  elsewhere,  did  not  con- 
stitute an  actual  expense  of  subsistence  so  as  to  warrant  reimburse- 
ment. 

You  do  not  present  a  question  specifically  involved  in  a  voucher, 
duly  certified  and  approved,  which  is  properly  before  you  for  pay- 
ment, 25  Comp.  Dec.,  653.  However,  I  shall  consider  your  request 
for  a  decision  as  by  direction  of  the  chairman  of  the  Interstate  Com- 
merce Commission,  which,  though  not  expressly  so  stated,  appears 
from  the  data  submitted. 

The  traveler,  in  a  letter  bearing  date  of  January  13, 1922,  addressed 
to  the  secretary  of  the  commission,  stated  in  substance,  with  respect 
to  the  items  here  in  question,  that  on  the  date,  December  28,  1921, 
and  at  the  time  mentioned,  6.40  p.  m.,  he  left  Washington  for  Cleve* 
land,  Ohio,  there  to  represent  the  commission  in  two  suits,  set  for 
hearing  in  the  Federal  court  at  9.30  a.  m.,  December  29,  1921 ;  that 
several  days  prior  thereto  he  had  received  his  instructions  in  regard 
to  this  assignment  which  required  the  preparation  of  considerable 
data  to  be  presented  to  the  court  and  which  necessitated  his  deten- 
tion at  the  office  to  the  last  moment  on  December  28,  1921 ;  and  that 
by  reason  thereof  it  was  impracticable  for  him  to  secure  his  supper 
prior  to  his  departure. 

A  general  request  contained  in  your  submission  is  as  follows : 

If  in  making  a  decision  in  this  case  you  could  so  broaden  it  as  to  authorize 
expenses  of  this  character  subject  to  administrative  approval,  which  approval 
would  be  withheld  until  the  circumstances  in  each  case  were  fully  and  satis- 
factorily explained,  I  feel  quite  confident  that  the  direct  result  would  be  to 
the  advantage  of  the  Government. 

By  a  decision  of  the  Comptroller  of  the  Treasury,  dated  November 
4, 1919,  it  was  held : 

Officers  or  employees  are  reimbursed  their  actual  and  necessary  expenses,  in- 
eluding  the  cost  of  subsistence,  while  traveling  on  official  duty  that  they  may 
suffer  no  increase  of  personal  expenses  because  of  the  travel,  but  only  neceasarp 
expenses  are  actual  expenses  for  the  purpose  of  reimbursement.  Where  ex* 
pendltures  are  not  a  legitimate  incident  of  the  travel,  the  reason  for  reim- 
bursement does  not  exist.  For  this  reason  reimbursement  is  refused  for  meals 
taken  en  route  which  should  have  been,  or  might  reasonably  have  been,  taken 
before  leaving  a  post  of  duty  or  subsequent  to  arrival  thereat    Where  anusual 
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Circumstances  make  It  necessary  for  an  officer  or  employee  to  take  a  meal  en 
route  which  ordinarily  could  have  been  taken  at  his  post  of  duty,  a  full  state- 
ment of  the  circumstances  making  such  an  expenditure  necessary  should  ac- 
company the  voucher  upon  which  reimbursement  is  claimed. 

This  general  statement  of  the  law  applicable  to  the  matter  is  fur- 
nished for  your  information.  Upon  presentation  to  you  of  a  voucher 
covering  the  particular  items,  accompanied  by  the  necessary  ex* 
planations  and  duly  certified  and  approved,  the  payment  is  author* 
ized,  but  if  you  then  have  any  doubt  as  to  your  authority  for  making 
payment,  you  may  forward  the  matter  to  the  State  and  Other  Depart- 
ments Division,  this  office,  for  direct  settlement. 


NATIONAL  GUARD— DRILL  PAY  OF  OFFICERS. 

Officers  of  the  National  Guard,  not  belonging  to  an  organization,  are  not  entitled 
to  drm  pay  for  satisfactory  performance  of  their  duties  for  the  time  they 
are  on  duty  in  encampments  or  camps  of  instruction  and  receiving  the  same 
pay  as  an  officer  of  corresponding  grade  In  the  Regular  Army. 

Comptroller  General  McCarl  to  Major  P.  G.  Hoyt,  United  States  Army,  Janu^ 
ary  27»  1922: 

I  received  on  January  7,  1922,  your  letter  of  November  19,  1921, 
requesting  decision  whether  yon  are  authorized  to  p&y  the  supple* 
mental  drill  pay  roll  of  the  Headquarters  and  Staff,  First  (now 
101st)  Engineers,  Massachusetts  National  Guard,  for  the  semiannual 
period  January  1  to  June  30,  inclusive,  1921.  The  roll  contains  the 
names  of  the  four  field  officers  of  the  regiment  and  the  names  of 
seven  captains  and  lieutenants  who,  during  the  period,  constituted 
the  staff  of  the  commander. 

It  appears  that  during  a  portion  of  the  period  some  of  the  officers 
were  entitled  to  and  received  the  pay  of  their  grades  while  attending 
a  camp  of  instruction  for  officers ;  that  the  entire  regiment  attended 
an  encampment  for  15  days,  during  which,  also,  the  officers  were 
entitled  to,  and  received,  the  full  pay  of  their  grades  as  prescribed 
for  the  Regular  Army;  that  the  period  they  were  so  in  receipt  of  the 
full  pay  of  their  grades  was  deducted  from  the  semiannual  period 
for  armory  drill  pay  of  the  officers;  and  that  the  junior  officers 
constituting  the  staff  of  the  commander  were  paid  on  the  basis  of 
**days  of  service"  during  each  month,  with  a  monthly  maximum 
equal  to  4/30  of  the  monthly  base  pay  of  their  grades  in  the  Begu- 
lar  Army,  days  upon  which  they  were  in  receipt  of  the  full  pay  of 
their  grades  being  deducted  as  not  "days  of  service"  for  armory 
drill  pay.  These  payments  were  made  upon  voucher  No.  701,  Sep- 
tember, 1921,  accoimts  of  Maj.  J.  Q.  A.  Brett,  F.  D.,  United  States 
Army. 

With  respect  to  the  period  during  which  pay  accrues  under  sec- 
tion 109  of  the  national  defense  act  as  amended  by  the  act  of  June 
1,  1920,  41  Stat.,  783,  it  is  contended,  and  particularly  with  respect 
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Co  officers  above  the  grade  of  captain,  that  pay  for  drills  is  fixed  on 
an  annual  basis,  that  pay  accrues  for  drills  attended  or  duties  per- 
formed, and  that  if  during  each  month  the  minimum  drills  required 
for  maximum  pay  are  attended,  no  deductions  should  be  made  for 
periods  when  the  officers  are  in  receipt  of  the  full  pay  of  their  grades. 

With  respect  to  the  junior  officers  on  the  staff  of  the  regimental 
commander,  it  is  further  contended  that  they  are  membei's  of  an 
^organization"  within  the  meaning  of  the  first  sentence  of  section 
109  and  are  entitled  to  payment  for  each  drill  attended  up  to  a 
maximum  of  five  drills  per  month  without  reference  to  their  status  or 
assignment,  i.  e.,  their  '*  days  of  service,"  during  the  entire  month ; 
for  example,  if  the  officer  was  assigned  to  the  staff  of  the  com- 
mander on  the  16th  of  a  month  and  attended  five  drills  during  the 
remainder  of  the  month,  the  contention  is  that  he  is  entitled  to  the 
maximum  pay  for  that  month  although  not  a  member  during  the 
first  15  days  of  the  month. 

Claims  on  this  basis  are  made  on  the  supplemental  pay  roll  you 
have  transmitted.  The  determination  of  these  contentions,  in  your 
opinion,  requires  answers  to  two  questions  which  you  have  formu- 
lated, as  follows: 

(a)  Should  the  officers  of  regimental  headquarters  be  paid  as  "belonging 
to  an  organization  "  or  as  "  not  belonging  to  an  organization  *'? 

(b)  Should  officers  "  not  belonging  to  an  organization  **  be  paid  on  the  basis 
of  days  of  service,  contingent  upon  the  number  of  drills  attended,  or  wholly 
upon  the  number  of  drills  attended,  regardless  of  the  number  of  days  involved? 

Section  109  of  the  national  defense  act  as  amended  by  the  act  of 

June  4,  1920,  41  Stat.,  783,  provides : 

Pay  for  the  National  Guard  officers:  Captains  and  lieutenants  belonging  to 
organizations  of  the  National  Guard  shaU  receive  compensation  at  the  rate 
of  one-thirtieth  of  the  monthly  base  pay  of  their  grades  as  prescribed  for  the 
Regular  Army  for  each  regular  drill  or  other  period  of  instruction  authorized 
by  the  Secretary  of  War,  not  exceeding  five  in  any  one  calendar  month,  at 
which  they  shall  have  been  officially  present  for  the  entire  required  period, 
and  at  which  at  least  50  per  centum  of  the  commissioned  strength  and  60 
per  centum  of  the  enlisted  strength  attend  and  participate  for  not  less  than  one 
and  cme-half  hours.  Captains  commanding  organizations  shall  receive  $240 
a  year  in  addition  to  the  drill  pay  herein  prescribed.  Officers  above  the 
grade  of  captain  shall  receive  not  more  than  $500  a  year  and  officers  below  the 
grade  of  major,  not  belonging  to  organizations,  shall  receive  not  more  than 
four-thirtieths  of  the  monthly  base  pay  of  their  grades  for  satisfactory  per- 
formance of  their  appropriate  duties  under  such  regulations  as  the  Secretary 
of  War  may  prescribe.  Pay  under  the  provisions  of  this  section  shall  not 
accrue  to  any  officer  during  a  period  when  he  shall  be  lawfully  entitled  to  the 
same  pay  as  an  officer  of  corresponding  grade  in  the  Regular  Army. 

It  is  general  knowledge  that  the  unit  for  the  instruction  and  train- 
ing of  the  enlisted  personnel  of  the  National  Guard  is  the  company. 
Companies  are,  of  course,  parts  of  higher  tactical  units,  and  these 
higher  tactical  units  are  occasionally  assembled  for  drills  or  en- 
campments, but  the  foimdation  upon  which  the  National  Guard 
rests  is  the  company.  The  officers  of  these  companies  are  charged 
with  the  duty  of  training  the  company  and  keeping  it  recruited  up 
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to  the  minimum  number  required.  The  first  two  sentences  of  sec- 
tion 109  provide  pay  for  these  officers  and  fix  conditions  which  must 
be  met  before  it  is  earned ;  among  others  50  per  cent  of  the  commis- 
sioned and  60  per  cent  of  the  enlisted  strength  of  the  unit  must  be 
officially  present  at  a  drill  for  the  entire  required  period  to  entitle 
them  to  pay  therefor.  When  the  conditions  fixed  are  met  these 
officers  are  entitled  to  one-thirtieth  of  the  monthly  base  pay  of  their 
grade  for  each  drill  attended,  not  exceeding  five  in  any  one  month, 
and  ^  captains  commanding  organizations  shall  receive  $240  a  year  in 
addition  to  the  drill  pay  "  therein  prescribed. 

A  prerequisite  to  earning  the  drill  pay  prescribed  for  ^^  captains 
and  lieutenants  belonging  to  organizations"  is  an  enlisted  organi- 
zation. If,  as  you  state,  there  are  no  enlisted  men  on  the  regimental 
headquarters  roll,  it  is  evident  that  the  captains  and  lieutenants  may 
not  be  paid  as  ^  belonging  to  an  organization  "  within  the  meaning* 
of  the  first  sentence  of  section  109.  Pay  for  these  officers  is  provided 
for  in  the  third  sentence  of  section  109  in  the  following  language : 

^  •  •  ofBcers  below  the  grade  of  major,  not  belonging  to  organizations, 
shaU  receive  not  more  than  fonr-thirtieths  of  the  monthly  base  pay  of  their 
grades  for  satisfactory  pwformance  of  their  appropriate  duties  under  sudi 
regulations  as  the  Secretary  of  War  may  prescribe. 

The  rate  of  pay  for  these  officers  is  not  fixed  by  the  law,  but  a 
maximum  is  prescribed  which  may  be  fixed,  and  the  monthly  maxi- 
mum is  the  equivalent  of  four-thirtieths  of  the  mionthly  base  pay  of 
their  grade;  the  basis  of  payment  is  not  the  number  of  driUs  at- 
tended, but  the  ^  satisfactory  performance  of  their  appropriate  du- 
ties." And  this  maximum  is  payable  only  for  periods  of  time  the 
officer  is  in  a  pay  status  thereunder,  i.  e.,  on  the  basis  of  ^'  days  of 
•ervice." 

If  during  any  month  or  portion  of  a  month  an  officer  has  per- 
formed less  than  100  per  cent  of  the  duties  prescribed  in  regula- 
tions, the  monthly  maximum  pay  must  be  reduced  proportionately. 
To  illustrate :  If  four  units  of  service  are  prescribed  to  earn  the  maxi- 
mum pay,  and  an  officer  performs  but  three  of  the  units  of  service, 
he  will  be  entitled  to  but  three-fourths  of  the  maximum  pay  during 
the  period  he  was  in  a  drill  pay  status. 

With  respect  to  the  contention  of  the  field  officers  that  they  are 
entitled  to  $500  per  annum,  based  upon  the  number  of  drills  at- 
tended, without  reference  to  the  periods  they  may  have  been  entitled 
to  the  pay  of  their  grades,  it  is  sufficient  to  quote  the  language  of 
the  statute. 

Officers  above  the  grade  of  captain  shall  receive  not  more  than  $500  a 
year  •  ♦  •  for  satisfactory  performance  of  their  appropriate  duties  under 
such  regulations  as  the  Secretary  of  War  may  prescribe. 

Here  again  is  only  a  maximum  that  may  be  fixed,  and  the  amount 
that  may  be  fixed  is  payable,  not  for  drills  attended^  but  ^  for  satis- 
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factory  performance  of  their  appropriate  duties."  That  pay  is 
based  on  periods  or  days  of  service,  and  ''shall  not  accrue  to  any 
ofScer  during  a  period  when  he  shall  be  lawfully  entitled  to  the 
same  pay  as  an  officer  of  corresponding  grade  in  the  Regular  Army." 
You  are  not  authorized  to  pay  the  voucher. 


TRANSPORTATION  OP  NAVAL  RESERVE  FORCE— DEDUCTION  FOR 

UNDER  JOINT  MILITARY  ARRANGEMENT. 

The  transportation  of  members  of  the  Naval  Reserve  Force  on  requests  issued 
by  the  Navy  Department  to  and  from  actiye  service  and  while  in  active 
service,  is  subject  to  3  per  cent  deduction  under  Joint  Military  Arrange- 
ment No.  1. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  January  28,  1922. 

I  have  received,  per  indorsement  of  the  Judge  Advocate  General 
of  the  Navy  of  January  16,  1922,  request  for  decision  as  to  whether 
payment  for  the  transportation  of  members  of  the  Naval  Reserve 
Force  is  subject  to  the  3  per  cent  deduction  in  accordance  with  Joint 
Military  Arrangement  No.  1,  effective  January  1,  1921.  The  ques- 
tion has  been  raised  by  Commander  C.  O.  Mayo,  Navy  disbursing 
ofScer,  and  there  is  submitted  in  connection  therewith  request 
N-988323,  dated  July  22,  1921,  for  the  transportation  of  James 
Epston  Upton,  Eng.,  2c,  Uniied  States  Naval  Reserve  Force,  from 
Taft,  Calif.,  to  San  Francisco,  Calif. 

The  Naval  Reserve  Force  was  established  by  the  act  of  August  29, 
1916,  89  Stat.,  587,  the  members  of  which  obligate  themselves  to 
serve  in  the  Navy  in  time  of  war  or  during  the  existence  of  a  na- 
tional emergency,  when  they  may  be  ordered  into  active  service.  The 
said  act,  on  page  588,  provides  that — 

Enrolled  members  of  the  Naval  Reserve  Force  shall  be  subject  to  the  laws, 
regulations,  and  orders  for  the  government  of  the  Begnlar  Navy  *  *  • 
when  employed  in  authorized  travel  to  and  from  such  active  service  in  the  Navy. 

In  my  decision  of  November  28,  1921,  1  Comp.  Gen.,  289, 1  held 
that— 

The  transportation  furnished  members  of  the  Naval  Reserve  Force  must  be 
when  traveling  to  or  from  active  service,  or  while  in  active  service,  and  they 
are,  therefore,  in  the  same  status  as  other  enlisted  men  as  being  part  of  the 
troops  of  the  United  States,  and  the  travel  is  therefore  subject  to  the  land-grant 
deductions  authorized  for  troops  of  the  United  States. 

The  land-grant  deduction  is  required  by  law  in  the  payment  of 
transportation  of  any  troops  of  the  United  States.  The  joint  mili- 
tary arrangement  by  agreement  and  in  consideration  of  certain  ad- 
vantages as  therein  set  forth,  authorized  an  allowance  to  the  United 
States  of  8  per  cent  from  the  net  fares  otherwise  determined  for  the 
transportation  of  the  class  of  persons  included  in  the  terms  of  said 
arrangement.   According  to  said  arrangement^ 
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The  net  fares,  allowances,  and  routes  in  connection  therewitli  authoriaQd  here- 
under are  applicable  exclusively  for  the  transportation  of  ♦  ♦  *  commis- 
sioned officers,  warrant  officers,  and  enlisted  men  of  the  United  States 
Navy  ♦  ♦  ♦  for  whom  the  Government  is  lawfully  entitled  thereto,  wh»i 
traveling  on  transportation  requests  of  the  issuance  of  ♦  ♦  ♦  United  States 
Navy  Department  *  *  *  where  the  entire  transportation  cost  is  paid  by 
the    •    ♦    ♦    United  States  Navy    ♦    ♦    •. 

In  accordance  therewith  the  allowance  of  3  per  cent  from  net  fares 
otherwise  established  applies  for  the  transportation  of  all  enlisted  men 
of  the  United  States  Navy  when  traveling  on  transportation  requests 
issued  by  the  Navy  Department  and  where  the  entire  cost  is  paid 
by  the  United  States  Navy.  As  the  members  of  the  Naval  Reserve 
Force,  when  traveling  on  requests  issued  by  the  Navy  Department, 
are  traveling  to  or  from  active  service,  or  while  in  active  service  3 
per  cent  deduction  is  authorized,  in  accordance  with  the  arrange- 
ment, from  the  net  fares  otherwise  determined. 


INSULAR  FORCE—CLASSIFICATION  FOR  PAY  PURPOSES. 

The  ratings  of  the  insular  force  not  being  within  the  classifications  established 
by  the  act  of  May  18,  1920,  41  Stat,  602,  its  members  are  not  entitled  to 
the  base  rates  of  pay  established  by  that  act  until  such  date  as  the  Secre- 
tary of  the  Navy  shall  have  classified  them  for  pay  purposes  by  authority 
of  the  act  of  June  4, 1920,  41  Stat.,  836. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  January  30,  1922: 
I  have  your  letter  of  December  24, 1921,  referring  for  decision  the 
following  questions  raised  by  M.  T.  Scanlan,  disbursing  officer  at 
the  United  States  Naval  Station,  Cavite,  Philippine  Islands,  as  fol- 
lows : 

(a)  To  what  base  rate  of  pay  is  each  of  the  following  enlisted  ratings  of  the 
Insular  force  entitled: 

Native  coxswain. 

Native  seaman. 

Native  ordinary  seaman. 

Native  machinist,  first  class. 

Native  machinist,  second  class. 

Native  fireman,  first  class, 

Native  fireman,  second  class^ 

Native  coal  passers. 

Native  stewards, 

Native  cooks, 

Native  mess  attendants? 

(b)  If  entitled  to  the  benefits  of  the  act  of  May  18,  1920,  from  what  date 
does  the  right  to  the  increased  pay  attach? 

(c)  In  case  the  members  of  the  insular  force  are  mtitled  to  the  benefits  of 
the  act  of  Ma>  18,  1920,  is  the  disbursing  officer  authorized  to  make  credit  for 
back  pay  for  periods  prior  to  which  the  men  concerned  were  carried  on  hia 
rolls ;  or  should  claim  be  made  by  the  men  to  the  auditor? 

By  your  letter  dated  August  10,  1921,  these  questions  were  first 
referred  to  this  office,  and  in  reply  thereto  in  letter  of  September 
6,  1921,  you  were  advised  as  follows: 

The  Ck)mptroller  of  the  Treasury  in  decision  dated  October  15,  1920,  2T 
Gomp.  Dec.,  357,  held  that  the  rates  of  pay  prescribed  by  section  6  of  the  act 
of  May  18,  1920,  41  Stat,  602,  for  certain  enlisted  men  of  the  Navy,  which 
section  18  of  the  same  act  provides  shall  be  the  rates  of  pay  during  the 
current  enlistment  of  M  men  in  active  eerviee  on  the  date  of  the  approval 
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of  the  act  aDd  for  those  who  enlist,  reenlist,  or  extend  their  enlistments  prior 
to  July  1,  1922,  for  the  term  of  such  enlistment,  reenlistment,  or  extended 
enlistm«it,  are  applicable  to  men  of  the  insular  force. 

That  decision  is  in  accord  with  other  decisions  cited  therein  holding  that 
statutory  pay  made  applicable  to  all  enlisted  men  since  the  date  of  the  Executive 
Order  of  April  5,  1901,  establishing  the  Insular  Force  in  question,  includes  the 
men  of  that  force.  If  the  men  of  the  Insular  Force  are  enlisted  men  of  the 
Navy,  of  which  fact  there  seems  to  be  no  doubt,  the  conclusion  of  that  decision 
must  be  accepted  as  a  proper  construction  of  the  law. 

Subsequently  to  that  decision  the  Secretary  of  the  Navy  requested  decision 
of  the  comptroller  whether  for  pay  puri)oses  under  said  act  of  May  18,  1920, 
native  stewards  and  native  cooks  are  to  be  classified  as  cabin,  wardroom, 
steerage,  or  warrant  officers^  stewards  and  cooks;  and  whether  native  mess 
attendants  are  to  be  classified  as  mess  attendants,  first,  second,  or  third  class. 
In  answer  thereto  by  letter  of  December  17,  1920,  the  comptroller  stated  that 
the  enlisted  ratings  for  which  base  pay  is  prescribed  in  section  6  of  the  act 
of  May  18, 1920,  were  Intended  as  classes  of  ratings  rather  than  s];>ecific  ratings ; 
that  said  classification  does  not  include  any  of  the  enlisted  ratings  of  the 
Insular  Force,  nor  does  the  act  make  provision  for  discontinuing  the  insular 
ratings  or  adapting  them  to  the  classified  ratings,  and  therefore  they  existed 
as  ratings  for  which  no  base  pay  is  especially  provided.  The  comptroller 
stated,  however,  that  under  section  7  of  the  act  of  June  4,  1920,  41  Stat.,  83(3, 
authorizing  the  Secretary  of  the  Navy  thereafter  to  establish  grades  and  ratings 
for  the  proper  administration  of  the  enlisted  personnel  of  the  Navy  and  Marine 
Corps,  the  Secretary  is  authorized  to  determine  the  proper  class  in  the  mess- 
man  branch  in  which  native  stewards,  cooks,  and  mess  attendants  of  the 
Insular  Force  of  the  Navy  should  be  placed  in  order  to  conform  with  the  classi- 
fication of  ratings  for  which  base  pay  is  prescribed  in  the  act  of  May  18, 1920. 

With  the  facts  now  submitted  is  a  statement  by  the  Chief  of  the  Bureau  of 
Navigation,  under  date  of  July  8,  1921,  to  the  efl^ect  that  no  regulations  or 
instructions  have  been  promulgated  relative  to  classifying  the  enlisted  men  of 
the  Insular  Force  as  provided  under  the  act  of  May  18,  1920. 

It  is  apparent  that  as  to  pay  under  the  act  of  May  18,  1920,  the  enlisted 
men  of  the  Insular  Force  are  entitled  to  pay  under  the  classification  stated 
therein;  that  authority  to  determine  their  proper  classification  thereunder 
vests  in  the  Secretary  of  the  Navy ;  but  that  as  late  as  July  8,  1921,  the  Secre- 
tary had  not  determined  their  classification. 

Since  the  base  rate  of  pay  of  the  men  In  the  Insular  Force  depends  upon  the 
classification  given  them  under  the  acts  of  May  18  and  June  4,  1920,  until 
administrative  action  is  taken  fixing  their  classification  their  rates  of  pay 
under  the  act  of  May  18,  1920,  can  not  be  determined,  and  therefore  question 
(e)  can  not  be  more  definitely  answered. 

Because  of  the  necessarily  indefinite  answer  to  question  (a),  questions  (5) 
and  (o)  are  not  now  considered. 

You  now  ask  further  consideration  of  the  questions  as  originally 
submitted  in  view  of  the  fact  that  the  department  has  adopted  the 
following  classification  of  the  Insular  Force  as  provided  in  the  acts 
of  May  18  and  June  4, 1920 : 

Baiingi,  dose  for  pay  jmrpoMet^ 

Native  coxswain Coxswain. 

Native  seaman Seaman  Ic, 

Native  ordinary  seaman Seaman  2c. 

Native  machinist's  mate  Ic Machinist's  mate  Ic 

Native  madblnist's  mate  2c Machinist's  mate  2c 

Native  fireman  Ic Fireman  Ic 

Native  fireman  2c J'i  reman  2c 

Native  coal  passer Fireman  8c. 

Native  steward ^Warrant  officer's  steward 

Native  cook Warrant  officer's  cook. 

Kativp  meM  attendant Mess  att^idant  Sc 
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The  act  of  May  18,  1920,  provides  base  rates  of  pay  according  to 
class  of  rating  instead  of  specific  rates  of  pay  for  each  rating  as  pro- 
vided in  prior  laws.  That  act  does  not  change  any  ratings  but  fixes 
a  rate  of  pay  for  each  rating  according  to  the  class  in  which  the 
rating  falls.  For  all  ratings  falling  within  that  classification  the 
act  is  specific  as  to  when  the  new  rates  of  pay  are  to  commence. 
Some  ratings,  including  the  Insular  Force  ratings,  do  not  fall  within 
that  classification.  By  the  act  of  May  13,  1908,  35  Stat.  128,  Con- 
gress  vested  sole  authority  to  change  ratings  in  the  Navy  in  legis- 
lative action,  and  therefore  when  the  act  of  May  18, 1920,  was  passed 
the  Secretary  of  the  Navy  was  without  authority  to  determine  the 
pay  class  of  a  rating.  It  must  be  presumed  that  Congress  acted  with 
full  knowledge  of  these  facts,  and  therefore  with  knowledge  that 
without  further  legislative  action  the  insular  ratings  could  not  apply 
to  the  new  pay  classification.  That  presumption  is  supported  by  fact 
that  in  the  act  of  June  4, 1920,  41  Stat.  836,  Congress  vested  in  the 
Secretary  of  the  Navy  authority  to  establish  such  grades  and  ratings 
as  may  be  necessary  for  the  proper  administration  of  the  enlisted 
personnel  of  the  Navy  and  Marine  Corps.  By  that  act  the  Secretary 
was  authorized  in  his  discretion  to  determine  the  class  in  which  the 
Insular  Force  should  be  placed  in  order  to  conform  with  the  classifi- 
cations of  pay  under  the  act  of  May  18, 1920. 

The  language  of  section  6  of  the  act  of  May  18, 1920,  indicates  an 
intent  to  fix  a  specific  date  from  which  the  rates  of  pay  as  provided 
therein  should  commence.  However,  the  fact  that  the  law  was 
lenacted  with  full  knowledge  that  the  Insular  Force  ratings  did  not 
fit  into  the  classes  of  base  pay  therein  authorized,  and  that  their 
classification  could  not  be  determined  by  administrative  action,  makes 
it  extremely  doubtful  whether  such  intention  applied  as  to  those 
ratings. 

In  view  of  the  fact  that  under  existing  laws  the  insular  ratings 
could  not  apply  to  the  classification  established  by  the  act  of  May  18, 
1920,  and  diat  later,  when  authority  was  vested  in  the  Secretary  of 
the  Navy  by  the  act  of  June  4, 1920,  to  determine  their  classification, 
such  was  made  discretionary,  I  am  of  opinion  that  it  was  the  legis- 
lative intent  that  the  pay  rates  established  by  the  act  of  May  18, 1920, 
should  not  apply  to  the  Insular  Force  ratings  prior  to  the  date  on 
which  the  Secretary  of  the  Navy  determined  their  proper  classifica- 
tion under  authority  vested  in  him  by  the  act  of  June  4,  1920. 

Accordingly  you  are  advised  that  the  enlisted  men  of  the  Insular 
Force  are  entitled  to  the  benefits  of  base  rates  of  pay  as  established  by 
section  6  of  the  act  of  May  18, 1920,  according  to  the  classification  of 
their  ratings  as  stated  in  your  letter,  such  benefit  to  begin  from  date 
the  Secretary  of  the  Navy  determined  their  classification  for  pay 
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purposes  under  the  act  of  May  18, 1920.    It  does  not  appear  in  your 
submission  when  such  classification  was  announced. 

While  not  intending  to  disregard  article  1869,  Navy  Regulations, 
it  would  seem  advisable  to  require  the  men  concerned  to  make  claim 
on  this  office  for  all  arrears  of  such  pay  accrued  prior  to  January 
1,1922. 


COAL  CONTRACre— REPEAL   OF  TRANSPORTATION   TAX   AS 

AFFECTING  PRICE. 

Where  contracts  for  furnishing  coal  to  the  GoYernment  provide  that  the  stated 
price  is  subject  to  increase  or  decrease  in  case  of  increase  or  decrease  In 
freight  rates,  r^)eal  of  the  transportation  freight  tax  entitles  the  Government 
to  a  reduction  in  the  price  of  the  coal  equal  to  the  amount  of  the  tax. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  February  1,  1922. 

I  have  your  letter  of  January  21,  1922,  requetsting  decision  of  a 
question  presented  as  follows: 

I  have  the  honor  to  refer  to  several  contracts  entered  into  between  the  Bureau 
of  Supplies  nnd  Accounts,  Navy  D^imrtment,  and  various  coal  suppliers  which 
contain  a  provision  as  follows: 

"Prices  as  herein  stated  will  be  subject  to  increase  or  decrease  in  case  of 
increase  or  decrease  In  tr^tibt  rates,  as  may  be  applicable  to  the  coal  furnished 
heremder." 

aiiese  contracts  were  entered  Into  prior  to  the  passage  of  the  revenue  act  of 
1921,  which  was  approved  November  2S,  1921.  Therefore,  at  the  time  these  con- 
tracts were  entered  into  there  was  an  internal  revenue  tax  levied  on  freight 
rates,  and  it  is  assumed  that  the  contractors,  in  submitting  their  bids,  included 
not  only  the  freight  charges  but  also  the  tax  thereon  in  the  prices  named  and 
the  contracts  require  the  payment  of  the  flight  charges  and  the  tax  thereon  by 
the  contractor. 

On  the  repeal  of  the  frelf^t  tax  referred  to,  this  matter  was  taken  up  by  the 
Bureau  of  Supplies  and  Accounts  with  the  various  contractors  and  they  were 
asked  to  state  whether  they  will  reduce  the  price  of  coal  shipped  after  January 
first,  1922,  when  no  tax  on  freight  will  be  required  by  the  amount  of  such  tax. 
Many  of  the  contractors  have  relied  that  the  tax  was  included  as  a  part  of  their 
price  and  that  consequently  all  shipments  made  after  January  first,  1022,  will  bo 
biUed  by  them  at  the  contract  price,  less  the  amount  of  the  freight  tax,  which 
they  win  not  now  be  required  to  pay.  A  few  of  the  contractors,  however,  have 
stated  in  their  replies  that  they  do  not  consider  the  tax  on  freight  as  being  cov- 
ered by  the  provision  in  the  contract  above  quoted  and  that  payfhg  such  tax  on 
shipments  made  under  the  contract  has  b^cfn  a  hardship  on  them  and  they  ac- 
<!ordingly  decline  to  make  a  reduction  in  the  price  of  coal  on  account  of  the  ship- 
ments made  after  January  first,  1922,  when  the  freight  charges  thereon  are  free 
from  tax. 

The  opinion  of  the  Comptroller  General  is  therefore  requested  as  to  whether 
the  provisions  contained  in  these  contracts  and  above  quoted  will  authorize  the 
Navy  Department  to  reduce  the  price  contained  in  these  contracts  on  account  of 
the  elimination  of  the  freight  tax  as  above  outlined  and  whether  such  reduction 
In  price  can  be  made  without  the  consent  of  the  contractor. 

The  tax  in  question  is  the  tax  imposed  by  subdivision  (a)  of  section 
500,  Title  V,  of  the  act  of  February  24,  1919,  40  Stat,  1101,  which 
provides: 

That  from  and  after  April  1,  1919,  there  shall  be  levied,  assessed*  collected* 
and  paid,  in  lieu  of  the  taxes  imposed  by  section  500  of  the  revenue  act  of  1917 — 
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(a)  A  tax  equivalent  to  3  per  centum  of  the  amount  paid  for  the  transporta- 
tion on  or  after  such  date,  by  mil  or  water  or  by  any  form  of  mechanical  motor 
power  when  in  competition  with  carriers  by  rail  or  water,  of  property  by  freight 
transported  from  one  point  in  the  United  States  to  another;  and  a  like  tax  on 
the  amount  paid  for  such  transportation  within  the  United  States  of  property 
transported  from  a  point  without  the  United  States  to  a  point  within  the  United 
States. 

Section  502  of  the  same  act  contains  the  following  provisions: 

That  each  person  receiving  any  payments  referred  to  in  section  500  shall  col- 
lect the  amount  of  the  tax,  if  any,  imposed  by  such  section  from  the  person 
mailing  such  payments,  and  shall  make  monthly  returns  under  oath,  in  dupli- 
cate, and  pay  the  taxes  so  collected  *  *  *  to  the  collector  of  the  district 
in  which  the  principal  office  or  place  of  business  is  located. 

No  carrier  collecting  the  taxes  imposed  by  subdivision  (a)  or  (b)  of  section 
500  shall  be  required  to  list  the  amount  of  such  tax  separately  in  any  bill  of 
lading,  freight  or  express  receipt,  or  other  similar  document,  if  the  total 
amount  of  the  transportation  charge  and  the  tax  Is  stated  therein. 

From  these  provisions  it  is  shown  that  the  tax  was  payable  by  the 
shipper  to  the  carrier  with  the  transportation  charges  and  consti- 
tuted a  part  of  the  cost  of  transportation.  Any  increase  or  decrease 
in  such  tax  would  increase  or  reduce  the  shipper's  expense  for  trans- 
portation, the  same  as  would  an  increase  or  decrease  in  the  carrier's 
charges  and  would  likewise  affect  prices  on  supplies  or  material  sold 
at  delivered  prices.  It  would  appear,  therefore,  that  the  term 
^freight  rates"  as  used  in  the  contracts  in  question  was  intended  to 
and  does  include  all  items  which  go  to  make  up  the  amounts  the 
shipper  was  required  to  pay  to  the  carrier  in  connection  with  the 
shipment. 

This  is  not  to  be  understood  as  a  final  determination  of  the  rights 
of  the  contractors.  The  contracts  have  not  been  submitted  so  that 
all  the  terms  could  be  considered,  but  on  the  submission  as  made  there 
is  no  authority  in  the  administrative  department  to  do  other  than  pay 
that  which  will  conserve  the  interest  of  the  Government,  and  in  the 
payments  there  should  be  withheld  the  amount  of  the  tax  which 
would  otherwise  have  been  payable  thereon  as  a  part  of  the  trans- 
portation  charges,  but  for  repeal  of  the  tax  effective  January  1, 1922» 
Any  claims  the  contractors  may  have  arising  out  of  the  payments  as 
made  by  the  administrative  department  may  properly  be  submitted 
to  the  General  Accounting  Office  for  settlement 


TRANSPORTATION  OF  ENLISTED  MEN  RETURNING  FROM 

ABSENCE  WITHOUT  LEAVK 

Mere  suspicion  or  opinioti  of  an  officer  that  an  enlisted  man  is  unreliable  and 
not  to  be  trusted  to  travel  alone  after  having  made  atonement  for  offense 
of  absence  without  leave  in  accordance  with  sentence  of  court-martial  Is 
Insufficient  to  charge  the  man  with  cost  of  transportation  of  himself  and 
guards  to  a  new  station  to  which  he  has  been  ordered. 
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BeciBioii  by  Comptioller  Goicral  MeCarl,  February  1,  1922. 

Louis  Drago,  of  530  East  One  hundred  and  seventy-fifth  Street, 
New  York,  N.  Y.,  formerly  a  private  of  Company  C,  Fifth  Infantry, 
United  States  Army  (Army  serial  No.  357892),  requested  August  25, 
1921,  review  of  settlement  No.  775488,  dated  August  25,  1921,  War 
Department  Division  of  this  office,  by  which  was  settled  his  claim 
for  arrears  of  pay  during  his  service  in  the  Army,  April  21,  1917, 
to  January  9, 1919,  and  by  which  he  was  found  indebted  to  the  Gov- 
ernment in  the  smn  of  $316.67.  Among  the  debit  items  in  his  ac« 
count  was  one  of  $329.46 — ^reported  as  for  transportation,  $74.86 ;  war 
tax,  $17.60;  and  subsistence,  $37.  In  response  to  a  request  for 
information  as  to  this  charge  of  $329.46,  the  Adjutant  General  of 
the  Army  reported,  December  30,  1921,  as  follows: 

With  respect  to  the  items  of  transportation  (which  includes  war  tax)  and 
subsistence,  the  following  inforn^ation  is  furnished :  The  transportation  was  for 
three  (3)  men  (Prisoner  Drago  and  two  guards)  from  Camp  Merritt,  N.  J.,  to 
Oamp  Beauregard,  La.,  and  two  (2)  men  from  Camp  Beauregard,  La.,  to 
Camp  Merritt,  N.  J.  The  subsistence  was  commutation  of  rations,  at  the  pre- 
scribed rate,  for  three  (3)  men  for  four  (4)  days,  going,  and  for  two  (2)  men 
for  four  (4)  days,  returning. 

The  circumstances  out  of  which  these  charges  grew  are  as  foUows:  On  May 
17,  .918,  Louis  Drago,  then  a  private  of  Company  C,  5th  Infantry,  stationed  in 
the  Canal  Zone,  Panama,  was  sent  to  Walter  Reed  General  Hospital,  Washing- 
ton, D.  C,  for  treatment  Upon  his  discharge  from  Walter  Reed  General  Hos- 
pital on  July  9,  1918,  he  was  ordered  to  report  to  Hoboken,  N.  J.,  for  transporta- 
tion to  his  organization  in  Panama.  Drago  consumed  ten  (10)  days  in  report- 
ing from  Walter  Reed  General  Hospital  to  Hoboken,  N.  J.  Upon  his  arrival  at 
Hoboken  he  was  charged  with  A.  W.  O.  L.,  tried  by  Summary  Court,  found 
guUty,  and  fined  ten  ($10.00)  dollars.  The  sentence  was  approved  July  24, 
1918.  Drago  was  detained  in  the  stockade  at  Camp  Merritt,  N.  J.,  awaiting 
an  opportunity  to  transfer  him  to  Panama,  in  order  to  rejoin  his  organization. 
Before  he  could  be  sent  to  Panama,  however,  the  5th  Infantry  was  ordered  to 
the  United  States  and  sent  to  Camp  Beauregard,  La.,  preparatory  to  being  sent 
overseas.  It  was  then  decided  to  return  Private  Drago  to  his  organization  at 
Camp  Beauregard,  La.  It  was  stated  by  the  prison  officer,  however,  that  Drago 
was  unreliable,  and  that  from  the  attitude  of  the  soldier  during  confinement, 
and  from  various  incidents  occurring  during  that  period,  it  was  not  believed 
that  the  soldier  would  voluntarily  return  to  his  organization.  An  effort  was 
made  to  secure  advice  from  his  commanding  officer,  but  no  officer  of  his  organi- 
zation would  vouch  for  his  reliability,  and  Private  Drago  was  accordingly,  on 
October  SO,  1918,  sent  under  guard  to  Camp  Beauregard,  La. 

Paragraph  110,  Army  Regulations,  1913,  contemplates  the  furnish- 
ing of  transportation  and  subsistence  at  the  expense  of  an  enlisted 
man  when  reporting  from  furlough  at  a  station  other  than  his  own, 
or  so  reporting  after  absence  without  leave,  and  if  the  soldier  can  not 
be  trusted  to  make  the  journey  to  his  proper  station,  he  is,  under  this 
regulation,  chargeable  with  the  cost  of  transportation  and  subsistence 
of  the  necessary  guard.  Under  paragraph  127,  Army  Begulations, 
similar  provision  is  made  in  the  case  of  deserters.  These  regulations, 
in  this  respect,  have  received  the  implied  or  specific  approval  of  the 
accounting  officers.  2  Comp.  Dec.,  415,  417,  14  id.^  490  and  778 ;  16 
W.,480;17wi.,1002. 
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'In  the  present  case,  however,  clnimant  was  at  his  proper  station 
en  route,  at  Government  expense,  under  orders,  to  rejoin  his  com- 
pany. While  awaiting  transportation  there  the  station  of  his  com- 
pany was  changed.  He  had  been  punished  as  for  absence  without 
leave  July  9  to  19,  1918,  for  failing  to  report  promptly  at  Hoboken 
after  his  discharge  from  the  Walter  Reed  General  Hospital,  Wash- 
ington, D.  C,  by  sentence  of  a  court-martial  to  pay  a  fine  of  $10,  but 
expiation  or  atonement  had  been  made  for  that  offense  upon  deduc- 
tion of  the  fine  and  pay  for  the  unauthorized  absence,  and  no  further 
punishment  therefor  could  be  inflicted  upon  him. 

While  so  at  his  proper  station,  awaiting  transportation  and  charged 
with  no  offense,  his  superior  officer  formed  the  opinion  that  claimant 
was  unreliable  and  could  not  be  trusted  to  travel  alone  to  rejoin  his 
company.  But  this  conclusion  of  his  superior  officer  did  not  alter  the 
Government's  obligation  to  transport  claimant  to  the  new  station 
of  his  organization.  It  has  been  said,  21  Comp.  Dec,  842,  845,  that 
"  the  Government  is  obligated  to  transport  its  officers,  as  well  as  en- 
listed men,  who  have  been  assigned  to  a  new  station ; ''  and  to  which 
may  be  added,  such  guards  or  attendants  as  it  may  be  necessary  to 
send  with  them.  To  charge  claimant  with  the  cost  of  the  transporta- 
tion and  subsistence  of  himself  and  guards  on  a  change  of  station  on 
the  mere  suspicion  or  opinion  of  an  officer  that  he  is  unreliable  and 
can  not  be  trusted,  amounts  to  a  deprivation  or  forfeiture  of  pay  by 
order  of  his  superior,  and  this  can  not  be  done.  3  Comp.  Dec,  676, 
678. 

I  am  of  opinion  that  claimant  was  improperly  charged  with  the 
sum  of  $329.46,  cost  of  transportation  and  subsistence  of  himself  and 
guards  between  Camp  Merritt,  N.  J.,  and  Camp  Beauregard,  La.,  and 
the  settlement  is  modified  to  conform  to  this  view. 


TELEGRAMS. 


When  there  are  two  rates  for  telesrrain  service  of  equal  dispatch  the  Govern- 
ment is  entitled  to  the  cheaper  rate,  of  which  fact  the  telef?raph  companies 
are  required  to  take  notice  and  bill  the  messages  accordingly. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  February- 
s' 1922: 

T  received  January  6,  1922,  your  request  for  review  of  the  action 

of  the  Treasury  Department  Division  of  this  office  in  disallowing 

by  settlement  No.  12374,  dated  October  11,  1921,  in  the  accounts  of 

J.  L.  Summers,  disbursing  clerk,  Treasury  Department,  the  sum  of 

$0.22,  being  the  difference  between  the  night-letter  rate  of  $0.48  and 

night-message  rate  of  $0.26,  for  a  twelve-word  telegram  from  Delrey, 

California,  to  Washington,  D,  C^  in  November,  1920,  via  Postal 

Telegraph  line. 
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It  is  evidenced  that  the  message  as  submitted  for  transmission  was 
marked  '^  NL,"  i.  e.,  night  letter,  and  that  the  message  was  so  consid- 
ered and  handled  accordingly. 

In  refusing  to  refund  this  amount  to  the  disbursing  officer  the 
telegraph  company  contends  that  the  classification  of  night  letter 
put  on  the  telegram  by  the  sender  should  govern  in  determining 
the  rate. 

So  far  as  available  facts  evidence  there  is  no  difference  between 
night  letter  and  night  message  service.  The  rates  vary  with  the 
distance  the  message  is  to  be  sent  and  the  number  of  words  used. 

It  is  the  established  commercial  practice  that  night  messages  and 
night  letters,  being  the  same  class  of  service,  the  lowest  rate  is  to 
be  applied  whenever  there  is  a  choice  available. 

Up  to  and  including  July  1,  1919,  it  had  been  specifically  stated 
in  orders  by  the  Postmaster  General  that  in  cases  where  the  night- 
letter  rate  of  the  telegraph  companies  is  less  than  the  night-message 
rate  fixed  for  the  transmission  of  official  communications,  the  Gov- 
ernment is  to  be  given  the  advantage  of  the  lower  rate. 

Under  the  Postmaster  General's  order  of  July  1,  1920,  No.  4862, 
Government  messages  are  subject  to  prevailing  commercial  practices. 

I  am  of  the  opinion  that  where  there  are  two  rates  for  service  of 
equal  dispatch,  the  Government  is  entitled  to  the  cheaper  rate,  of 
which  fact  the  telegraph  companies  are  bound  to  take  notice  and 
bill  the  messages  accordingly. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the 
settlement  is  sustained. 


SUBSISTENCE— LAUNDRY,  STREET  CAR  FARE,  TAXICAB  FARE. 

Under  proper  travel  regulations  the  expense  of  laundering,  cleaning,  and 
pressing  clotbes  may  be  distributed  and  charged  against  the  maximum 
subsistence  allowance  for  each  day  of  a  preceding  period,  instead  of  charg- 
ing the  entire  amount  of  the  bill  for  the  period  against  tlie  maximum 
for  day  of  delivery. 

Street  car  fare  incurred  by  officers  and  employees  of  the  Government  in  going 
daUy  from  their  hotel  to  place  of  temporary  employment  and  In  returning 
to  the  hotel  after  the  day's  work  is  done,  at  places  other  than  their 
designated  posts  of  duty,  is  always  an  expense  of  subsistence  chargeable 
against  the  daily  maximum  of  |5. 

When  there  are  no  street  cars  available  in  the  place  an  officer  or  employee 
of  the  Government  is  on  temporary  duty,  taxi,  bus,  or  hack  fare  may  be 
charged  against  the  maximum  subsistence  allowance  under  the  same  con- 
ditions prescribed  for  use  of  street  cars,  upon  proper  showing  of  the 
necessity  for  the  more  expensive  conveyance. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  February 
a,  1922: 

T  have  your  letter  of  December  23,  1921,  submitting  with  a  re- 
quest for  decision  thereon  certain  proposed  changes  in  the  regula- 
tions governing  traveling  expenses  of  officials  and  employees  of  the 
Internal  Revenue  Service. 
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Briefly  stated  the  changes  in  question  are  as  follows: 
Section  1556-8  of  the  regulations  provides  for  allowance  of 
charges  for  laundering  and  pressing  clothes  in  amounts  not  to  ex- 
ceed an  aggregate  of  $3  per  week  under  conditions  prescribed  by 
the  regulations,  with  a  provision  that  charges  shall  not  be  prorated 
over  a  number  of  days  but  shall  be  charged  as  an  expense  of  the  date 
on  which  delivered.  The  proposed  changes  reduce  this  maximum 
weekly  allowance  to  $2.S0,  adds  the  expense  of  "  cleaning "  clothes 
to  the  allowance,  and  provides  that — 

The  expense  of  laiiii'leiiup:,  cleaning,  and  pressing  clothes  being  cnniulative 
and  not  actually  incurred  in  one  day,  the  charge  for  a  period,  although  it 
should  be  entered  in  the  account  as  of  the  date  of  payment,  will  be  held 
to  be  distributable  among  the  preceding  days  of  the  period  and  allowed  to 
the  extent  that  the  expense  for  subsistence,  exclusive  of  laundering,  cleaning, 
and  pressing  clothes  on  such  days  is  less  than  $5.00. 

The  change  in  the  amount  of  the  aggregate  maximum  weekly 
allowance  and  the  inclusion  of  charges  for  cleaning  clothes  in  the 
allowance  are  matters  of  administrative  discretion  and  responsi- 
bility. The  proposed  change  in  the  method  of  charging  such  ex- 
penses against  the  daily  maximum  is  not  in  accord  with  established 
ruling  and  practice.  The  rule  has  been  to  charge  the  payment  for 
each  delivery  as  subsistence  expense  of  the  day  the  laundry  was  re- 
turned. I  find  no  sound  basis  for  such  a  rule.  The  nature  of  the 
expense  negatives  the  theory  that  it  is  an  expense  of  any  one  day. 
It  in  fact  represents  an  accumulated  expense  and  the  regulation 
properly  may  provide  a  practical  procedure  by  distribution  of  the 
weekly  allowance  over  the  several  days  of  the  weekly  period.  It  is 
a  matter  to  be  determined  by  regulation  and  there  is  no  legal  objec- 
tion to  the  proposed  regulation  in  this  respect. 

Other  proposed  changes  in  regulation  affect  street  car  fare,  and 
taxi,  bus,  or  hack  fare  as  items  of  traveling  expense.  The  proposed 
regulation  allows  necessary  car  fare  to  officers  and  employees  on 
allowance  of  actual  expense  of  subsistence  at  places  other  than  their 
designated  post  of  duty  incurred  in  going  daily  from  their  hotel  to 
place  of  temporary  employment  and  in  returning  to  the  hotel  after 
the  day's  work  is  done.  Such  car  fare  is  held  by  the  regulation  to 
be  an  expense  of  subsistence  chargeable  to  the  daily  maximmn 
of  $5  allowed  by  law  for  such  expense;  provided  that  when  it  is 
clearly  shown  that  such  expense  was  necessarily  incurred  because  of 
the  impossibility  of  securing  suitable  hotel  accommodations  con- 
venient to  the  place  of  employment,  the  car  fare  will  be  regarded  as 
a  traveling  expense  and  allowed  as  such  the  same  as  car  fare  in 
going  from  one  place  of  duty  to  another  in  the  same  city. 

This  proposed  regulation  is  not  in  harmony  with  law  and  estab- 
lished ruling  in  so  far  as  it  undertakes  to  treat  car  fare  from  and  to 
a  traveler's  hotel  as  a  traveling  (transportation)  expense  not  inci* 
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dent  to  the  subsistence  of  the  traveler.  It  is  upon  the  assumption 
that  hotel  accommodations  within  walking  distance  of  the  place  of 
employment  can  not  be  secured  that  such  car  fare  becomes  an  item 
of  necessary  expense.  In  any  case  it  is  incidental  to  subsistence  and 
chargeable  to  the  subsistence  maximum.  It  is  assumed  that  travelers 
will  not  unnecessarily  incur  expense  for  car  fare  where  hotel  accom- 
modations are  had  or  may  be  had  within  easy  walking  distance  of 
the  place  of  employment. 

The  proposed  regulation  provides  as  to  taxi,  bus,  or  hack  fare, 
that  when  there  are  no  street  cars  in  the  town  or  city  in  which  the 
officer  or  employee  is  officially  employed  such  fare  will  be  allowed 
under  the  conditions  prescribed  for  the  use  of  street  cars,  and  that 
when  taxi,  bus,  or  hack  is  used  in  preference  to  street  cars  where 
the  latter  are  in  operation,  a  written  statement  of  the  necessity  for 
the  more  expensive  conveyance  shall  be  made  in  the  diary  and  ex- 
pense account  or  in  a  letter  attached  to  the  account,  which  must  be 
approved  by  the  proper  administrative  office.  There  is  no  legal  ob- 
jection to  this  provision,  it  being  understood  that  the  General  Ac- 
counting Office  reserves  its  right  to  determine  in  any  case  the  neces- 
sity for  the  use  of  the  more  expensive  conveyance  in  preference  to 
street  cars. 

The  views  herein  expressed  in  so  far  as  approval  of  the  regula- 
tions is  concerned  are  to  be  understood  in  a  general  sense,  and  the 
legality  of  any  particular  provision  is  for  determination  should  it 
specifically  come  in  question. 


DAMAGES  TO  PRIVATE  PROPERTY  BY  ARMY. 

In  determining  responsibility  for  damages  to  private  property  incident  to  the 
training,  practice,  operation,  or  maintenance  of  the  Army,  it  must  be 
affirmatively  shown  that  the  claimant  himself  has  been  free  from  contribu- 
tory negligence. 

Decision  by  Comptroller  Goieral  McCarl,  February  S,  1922: 

Ernest  G.  Favier  applied  November  21, 1921,  for  review  of  settle- 
ment No.  793593,  dated  October  7,  1921,  wherein  the  War  Depart- 
ment Division  of  this  office  disallowed  his  claim  for  $101.88  as  re- 
imbursement for  the  cost  of  repairing  the  damage  to  his  automobile, 
occasioned  by  a  collision  December  6,  1920,  with  an  Army  track 
at  the  intersection  of  Commonwealth  Avenue  and  Ash  Street,  West 
Newton,  Mass. 

The  Army  truck  was  proceeding  along  Commonwealth  Avenue  at 
a  rate  of  speed  admitted  by  all  concerned  to  be  approximately  15 
miles  an  hour  and  was  making  a  turn  into  Ash  Street  when  the 
collision  occurred.  The  claimant  was  proceeding  in  his  automobile 
along  Commonwealth  Avenue  in  the  same  direction  as,  and  just  in 


406  DECISIONS  OF  THE  COMFTBOI^LER  6EKERAJU 

tlxe  rear  of,  the  Army  truck  at  a  rate  of  speed  found  by  a  board  of 
officers  appointed  to  investigate  the  collision  to  be  20  miles  an  hour. 
The  driver  of  the  Army  truck  gave  no  signal  when  making  the  turn 
and  the  claimant  increased  his  speed  in  an  attempt  to  pass  it,  but 
the  rear  fender  and  wheel  were  struck  by  the  front  wheels  of  the 
Army  truck.  The  claim  is  for  $101.88  repairs,  which  it  is  claimed 
should  be  borne  by  the  United  States  on  the  ground  that  the  driver 
of  the  Army  truck  was  negligent  in  not  giving  a  signal  before  at- 
tempting to  make  the  turn  into  the  intersecting  street. 
The  act  of  June  5, 1920,  41  Stat.,  965,  makes  appropriations — 

For  payment  of  clalma  for  damage  to  and  loss  of  private  property  incident 
to  the  training,  practice,  operation,  or  maintenance  of  the  Army  that  have 
accrued  or  may  hereafter  accrue  •  •  •  Provided^  That  settlement  of  sudi 
claims  shaU  be  made  by  the  Auditor  for  the  War  Department  upon  approval 
and  recommendation  of  the  Secretary  of  War,  where  the  amount  of  damages 
has  been  ascertained  by  the  War  Department,  and  payment  thereof  wiU  be 
accepted  by  the  owners  of  the  property  in  full  satisfaction  of  such  damages. 

It  has  been  held  under  similar  provisions  and  in  accordance  with 
well  settled  principles  that  the  proximate  cause  of  the  damage  must 
have  been  the  negligence  of  the  agent  of  the  United  States  and  that 
the  claimant  himself  must  have  been  free  from  contributory  negU- 
gence.  26  Comp.  Dec.,  517,  27  id.^  187.  One  of  the  enlisted  men 
on  the  Army  truck  stated  under  oath  he  believed  one  of  the  men 
gave  the  turn  signal  and  that  the  Army  truck  had  begun  to  turn 
when  claimant  increased  speed  to  pass  before  the  truck  turned.  It 
does  not  necessarily  follow  that  if  the  Army  truck  gave  no  signal 
the  United  States  is  liable  for  the  damage  to  claimant's  automobile. 
The  question  yet  remains  as  to  whether  claimant  was  free  from  fault. 

The  two  vehicles  were  running  in  the  same  direction,  the  car  of 
the  claimant  at  a  higher  rate  of  speed  than  the  Army  truck  when 
the  intersection  of  the  avenue  and  the  street  was  reached.  Und^r 
such  conditions  the  claimant  could  not  rely  alone  on  the  giving  of 
a  signal  if  the  driver  of  the  Army  truck  intended  to  turn  into  the 
intersecting  street,  but  a  crossing  being  reached  it  was  incumbent 
on  claimant  himself  to  take  precautions.  There  is  no  showing  that 
this  was  done  and  it  can  not  be  held  the  accident  was  solely  the  fault 
of  the  Army  truck. 

Upon  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment is  sustained. 


AVIATION-DUTY  PAY. 

As  actual  flights  are  a  condition  precedent  to  allowance  of  increased  pay  for 
aviation  duty  in  the  Navy,  an  enlisted  man  may  not  be  paid  the  increase 
during  any  period  he  is  confined  in  hospital  by  reason  of  an  injury  sob- 
tained  in  flying  which  precluded  his  resumption  of  flight  duty. 
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Comptroller  Croneml  McCarl  to  Lieut.  W.  B.  Morton,  United  States  Nayy, 
February  S,  1922: 

I  receiyed  on  Noyember  12, 1921,  through  the  Secretary  of  the  Nayj, 
your  request  of  August  17,  1921,  for  decision  whether  you  are  au- 
thorized to  pay  to  Thurman  W.  Marshall,  Q.  M.  Ic,  United  States 
Nayy,  increased  pay  for  duty  inyolying  actual  flying  in  aircraft  dur- 
ing the  period  he  has  been  confined  in  hospital  by  reason  of  an  in- 
jury receiyed  in  flying.    You  state  that  Marshall 

was  attached  by  department's  orders  to  VC#i  sea  plane,  recnilting  flotilla, 
Baton  Rouge,  La^  and  was  in  receipt  of  flight  orders  which  entitled  hini  to 
fifty  per  cent  Increase  in  pay.  On  December  10th,  1919,  MarshaU  was  injured 
an4  was  immediately  sent  to  the  Baton  Rouge  Sanitarium ;  he  was  later  trans- 
ferred to  the  naval  hospital,  New  Orleans,  La«,  and  again  transferred  to  the 
naval  hospital,  Brooklyn,  N.  Y. 

The  diagnosis  was  ^^  fracture,  right  humerus,  simple,  probable 
recoyery,  indefinite."  The  period  for  which  flying  pay  is  claimed  is 
not  stated  by  you,  but  Marshall  in  a  letter  dated  September  28,  1921, 
with  the  papers,  claims  flying  pay  from  December  11,  1919,  the  day 
following  the  injury.  Eyidently,  therefore,  flying  pay  was  discon- 
tinued immediately  following  the  injury.  It  is  also  stated  that 
Marshall  has  not  been  detached  from  duty  inyolying  flying,  although 
it  is  apparent  that  he  has  performed  no  such  duty  since  December 
10, 1919. 

The  act  of  March  3,  1915,  38  Stat.,  939,  so  far  as  here  material, 
proyides: 

Hereafter  enlisted  men  of  the  Navy  or  Marine  Corps,  while  detailed  for 
duty  involving  actual  flying  in  aircraft,  shall  receive  the  pay,  and  the  per- 
manent additions  thereto,  indading  aUowances,  of  their  rating  and  service, 
or  rank  and  service,  aa  the  case  may  be,  plus  fifty  per  centum  Increase  there- 
of:   ••    •. 

It  has  been  held,  23  Comp.  Dec,  589;  24  id.^  11,  that  the  mere 
detail  to  duty  inyolying  actual  flying  in  aircraft  is  not  sufficient  to 
entitle  personnel  of  the  Nayy  and  Marine  Corps  to  the  increased  pay, 
but  that  actual  flights  are  necessary  before  a  right  to  the  increased 
pay  accrues.    See  also  24  Comp.  Dec.,  232, 234. 

General  Order  No.  377  of  March  14, 1918,  proyides: 

1.  AU  naval  personnel  detaUed  for  duty  involving  actual  flying  In  aircraft 
■haU,  whUe  so  detailed,  make  flights  in  such  frequency  that  at  no  time  shall 
more  than  one  calendar  month  intervene  between  flights. 

2.  In  any  case  where  more  than  one  calendar  month  shall  have  intervened 
without  a  flight  being  made,  flight  orders  wiU  be  held  as  in  abeyance  after 
the  expiration  of  the  flrst  successive  calendar  month  and  wiU  conflnue  to  be 
held  in  abeyance  until  the  first  of  the  succeeding  month  in  which  a  flight 
is  made.  The  receipt  of  increase  in  pay  and  allowances  for  duty  involving 
flying  wUl  be  prohibited  during  the  period  in  which  flight  orders  are  in  abey- 
ance. 

8.  In  the  case  of  individuals  failing  to  perform  a  flight  because  of  physical 
dlaabinty  incident  to  flying,  flight  orders  during  the  period  of  such  disability 
will  be  considered  as  fully  in  effect 

So  far  as  appears,  this  case  comes  squarely  within  the  third  para- 
graph of  this  order,  and  the  legality  of  that  paragraph  is  for  con* 


f 


408  DECISIONS  OF  THE  OOMPTROLUBB  OEKERAL. 

sideration.  The  statute  makes  no  exception,  actual  flights  are  a 
condition  precedent  to  allowance  of  the  increased  pay ;  and  as  with- 
out exception  the  law  requires  actual  flying  to  entitle  an  officer  or 
enlisted  man  to  the  increased  pay,  the  regulation  of  the  Navy  De- 
partment contained  in  paragraph  3  of  Greneral  Order  No.  377  of 
March  4,  1918,  is  without  support  of  law  and  without  effect.  As 
claimant  did  not  fly  and  it  appears  was  not  iA  physi^l  condition  to 
fly  subsequent  to  December  10,  1919,  you  are  not  authorized  to  pay 
him  the  increased  pay  for  any  period  after  that  date.  The  voucher 
and  related  papers  are  returned  herewith. 

Luskey's  case,  decided  by  the  Court  of  Claims,  November  7,  1921^ 
has  not  been  overlooked ;  that  decision  is  not,  however,  accepted  as 
final  nor  as  applicable  to  the  facts  involved  in  the  present  case. 


LIQUIDATED  DAMAGES. 

Under  a  contract  providing  for  payment  of  liquidated  damages  for  delay  in 
completion,  excepting  d^ays  due  to  action  of  the  Government,  suspension 
of  work  by  the  Government  does  not  necessarily  entitle  the  contractor  to 
an  extension  of  time  for  the  entire  period  covered  by  the  suspension,  bnt 
only  to  the  namber  of  days  during  which  the  action  of  the  Government 
was  the  only  cause  that  prevented  work. 

ComptroUer  General  McCari  to  the  Secietaiy  of  the  Interior,  February  3,. 
1922: 

With  reference  to  the  claim  of  Gagnon  &  Co.  for  payment  of 
an  amount  withheld  as  liquidated  damages  in  final  settlement 
under  contract  dated  July  6,  1915,  for  the  construction  of  a  brick 
schoolhouse  on  Crow  Indian  Reservation  in  Montana,  you  have  trans- 
mitted to  this  office  by  letter  dated  January  18, 1922,  a  file  of  papers 
consisting  principally  of  correspondence  between  the  office  of  the 
Commissioner  of  Indian  Affairs  and  subordinates  in  the  Indian 
service  relative  to  a  period  of  delay  caused  by  the  United  States  and 
for  which  liquidated  damages  were  charged. 

The  contract  in  question  provided  for  the  completion  of  the  work 
within  135  working  days  from  date  of  receipt  of  notification  of  ap- 
proval by  the  Secretary  of  the  Interior.  Such  notification  was  re- 
ceived September  8,  1915.  Therefore,  the  work  was  required  to  be 
completed  on  or  before  February  16,  1916.  The  work  was  not  com- 
pleted until  September  12,  1916,  and  liquidated  damages  have  been 
withheld  for  the  number  of  days,  exclusive  of  Sundays  and  legal 
holidays,  between  February  16,  1916,  and  September  12,  1916. 

The  contract  further  provided  that  the  liquidated  damages  stipu- 
lated therein  would  not  be  charged  for  delays  for  which  the  United 
States  was  responsible.  Numerous  causes  were  assigned  by  the  con- 
tractor for  different  portions  of  the  delay  period,  and  it  has  been 
definitely  and  finally  determined,  in  so  far  as  the  executive  branch 
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of  the  Government  is  concerned,  that  the  only  period  of  delay  for 
which  liquidated  damages  are  not  chargeable  is  that  caused  solely 
by  the  Government's  order  to  suspend  work  on  January  31,  1916. 
You  have  determined  that  work  was  resumed  by  order  of  the  Govern- 
ment on  March  16,  1916,  and  that  there  were  39  days,  exclusive  of 
Sundays  and  legal  holidays,  during  the  period  of  suspension.  It 
.d«^  not  follow^  however,  that  the  «ontfactor  was  entitled  US  an  ex- 
tension of  time  to  the  extent  of  39  working  days  by  reason  of  such 
suspension.  He  is  entitled  to  an  extension  for  such  number  of  work- 
ing days  only  as  were  the  equivalent  for  working  purposes  of  }he 
time  final  completion  was  actually  delayed  by  reason  of  the  Govern- 
ment's action.  It  was  for  the  determination  of  this  equivalent  that 
the  matter  was  referred  to  you  by  letter  dated  July  20, 1921. 

In  view  of  the  fact  that  there  was  a  delay  from  January  16, 1916,  to 
March  28,  1916,  incident  to  the  determination  of  a  question  relative 
to  flooring — a  delay  for  which  it  has  been  determined  that  the  con- 
tractor was  responsible — and  the  further  fact  that  the  weather  was 
extremely  cold  during  February  and  the  first  part  of  March,  1916,  it 
is  quite  probable  that  little  or  no  delay  in  final  completion  was  actu- 
aUy  due  to  the  action  of  the  Government.  These  are  proper  matters 
for  consideration  in  determining  how  many  working  days  the  con- 
tractor was  actually  delayed  by  the  Government.  If,  due  to  the  cold 
weather,  the  flooring  question,  or  any  other  cause,  no  work  would 
have  been  performed  during  the  period  from  January  31,  1916,  to 
March  16,  1916,  even  though  the  Government  had  not  ordered  a  sus- 
pension of  the  work  during  said  period,  then  the  contractor  was  not 
delayed  by  the  action  of  the  Government  and  is  entitled  to  no  exten-- 
sion  of  time  or  relief  from  damages  by  reason  thereof. 

If,  after  taking  all  facts  and  conditions  into  consideration,  you 
shall  find  that  a  specific  number  of  days  is  the  reasonable  equivalent 
for  working  purposes  of  the  delay  actually  caused  by  the  Govern- 
ment's action  in  ordering  suspension  of  the  work,  your  finding  will  be 
accepted  by  this  office  and  settlement  will  be  made  accordingly.  The 
matter  is  administrative  and  can  be  determined  by  you  alone.  Until 
you  make  a  definite  finding  in  the  matter  this  office  can  take  no 
further  action  in  the  case. 


EMPLOYMENT  AGENCIES. 

In  the  absence  of  a  showing  that  the  United  States  Employment  Service  under 
the  Department  of  Labor  was  called  on  and  failed  to  procure  the  necessary 
personal  services  payment  of  a  private  employment  agency  in  flUing  posi- 
tions left  vacant  without  notice  is  not  authorized. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  February  4,  1922: 

1  have  your  letter  of  January  13, 1922,  requesting  decision  whether 

payment  is  authorized  of  a  public  bill  for  $6  for  services  of  an  em- 
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ployment  agency  rendered  November  30,  1921,  for  the  United  States 
Naval  Hospital  at  Washington,  D.  C,  in  procuring  two  cooks  and 
a  kitchen  maid  to  replace  employees  who  had  left  their  positions 
without  notice. 

The  United  States  Employment  Service  is  a  part  of  the  Depart- 
ment of  Labor  and  has  a  local  oflBce  in  Washington  for  the  purpose 
of  placing  unemployed  persons  in  positions  for  which  they  are 
suited.  There  is  no  showing  in  the  papers  that  the  local  office  of 
the  United  States  Employment  Service  was  called  on  and  was  un- 
able to  fill  the  places  of  the  employees  of  the  Naval  Hospital  who 
had  left  without  notice. 

There  existing  a  Government  agency  for  the  rendering  of  the 
service  which  was  in  this  case  obtained  through  private  parties  in 
the  absence  of  a  showing  that  the  employees  could  not  be  secured 
through  the  Government  agency  the  proposed  payment  is  not 
authorized. 

SUBSISTENCE  OF  NAVY  NURSES. 

Members  of  the  Navy  Nurse  Corps  assigned  to  duty  on  transports  are  en- 
titled to  subsistence  in  kind,  the  furnishing  of  which  is  for  administrative 
determination. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  February  7, 1922: 

I  have  your  letter  of  January  16,  1922,  referring  for  decision  the 

question  presented  by  the  Chief  of  Bureau  of  Supplies  and  Accounts, 

as  follows: 

1.  The  Comptroller  of  the  Treasury  has  decided  (per  references)  that  mem- 
bera  of  the  Navy  Nurse  Corps  shall  receive  the  same  aUowances  for  subsistence 
as  members  of  the  Army  Nurse  Corps.  When  nurses  are  attached  to  a  hospital 
ship  and  maintain  a  separate  mess  they  are  entitled  to  commutation  of  rations 
under  the  same  conditions  as  members  of  the  Army  Nurse  Corps  on  duty  at 
shore  hospitals.  When  members  are  on  detached  service,  where  rations  in  kind 
can  not  be  Issued,  they  are  entitled  to  commutation  of  rations  at  the  rate  of 
$2.60  per  day. 

2.  The  Ckaumont,  Argonne,  and  several  other  vessels  to  be  operated  as  pas- 
senger and  carg:o  transports,  have  been  added  to  the  Navy  list  within  the  past 
month.  Two  nurses  of  the  Navy  Nurse  Corps  have  been  assigned  to  each  one 
of  these  ships  and  are  subsisted  in  one  of  the  officers'  messes.  Their  status  ap- 
pears to  be  anomalous  in  that  they  are  not  attached  to  a  hospital  ship,  and  it  is 
impracticable  for  them  to  establish  and  maintain  a  separate  mess. 

3.  It  is,  therefore,  requested  that  decision  of  the  ComptroUer  General  be  ob- 
tained on  the  following  questions : 

(a)  Are  members  of  the  Navy  Nurse  Corps,  assigned  to  naval  vessels  not 
hospital  ships  and  not  maintaining  separate  messes,  entitled  to  subsistence  in 
kind  or  to  commutation  of  rations? 

(&)  If  entitled  to  subsistence  in  kind,  shall  the  treasurer  of  the  mess  In  which 
subsisted  be  paid  the  average  cost  of  the  ration  for  that  mess,  as  ascertained 
from  the  report  of  the  financial  condition  of  the  mess,  submitted  monthly  to  the 
commanding  officer  in  accordance  with  article  1439,  Navy  Regulations,  1920? 

(0)  If  not  entitled  to  subsistence  in  kind,  shaU  such  members  of  the  Navy 
Nurse  Corps  be  considered  as  entitled  to  commutation  at  the  rate  prescribed  for 
nurses  on  duty  at  hospitals  ashore,  or  at  the  rate  authorized  for  detached  duty, 
where  rations  in  kind  can  not  be  issued? 

4.  The  most  practical  and  economical  method  of  handling  this  matter  is  be- 
lieved to  be  the  one  mentioned  in  (5). 
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Since  the  pay  and  allowances  of  the  Nurse  Corps  (female)  of  the 
Kavy  are,  by  the  act  of  May  18, 1908,  35  Stat.,  146,  assimilated  to  th« 
pay  and  allowances  of  the  Nurse  Corps  (female)  of  the  Army,  it  is 
necessary  to  determine  how  nurses  of  the  Army  are  subsisted  wheui 
serving  in  like  circumstances. 

Kegulations  relative  to  the  Army  Transport  Service  provide  that 
female  nurses  assigned  to  transports  may  be  subsisted  in  the  saloon 
mess  without  charge.  The  saloon  mess  on  the  Army  transport  is  a 
Government  mess  run  under  the  supervision  of  the  Quartermaster 
Corps,  and  therefore  female  nurses  assigned  to  duty  on  Army  trans- 
ports are  subsisted  in  kind.  By  assimilation,  Navy  nurses  assigned 
to  duty  on  transports  are  entitled  to  subsistence  in  kind. 

As  to  just  how  nurses  so  serving  shall  be  subsisted  in  kind  would 
seem  to  be  a  question  for  administrative  determination.  I  can  see 
no  objection  to  subsisting  them  in  one  of  the  officers'  messes  and  re- 
imbursing on  public  bills  the  treasury  of  that  mess  on  the  basis  of  the 
average  cost  of  the  ration  for  the  mess  as  ascertained  from  the 
monthly  report  of  the  mess  according  to  article  1439,  Navy  Begula- 
tions,  1920. 

PAYMENT  OF  INTEREST  ON  INTERNAL  REVENUE  TAXES 

REFUNDED. 

In  section  1324  (a)  of  the  act  of  November  23,  1921,  42  Stat.,  316,  authorizing 
payment  of  interest  by  the  Government  on  internal  revenue  taxes  refunded, 
the  phrase  "to  the  date  of  such  allowance*'  fixes  the  date  of  allowance  of 
the  claim  for  refund  or  credit  as  the  date  to  which  interest  wiU  accrue,  and 
not  the  date  of  actual  payment  of  the  refund. 

In  computing  Interest  on  internal  revenue  taxes  refunded  the  calendar  month 
must  be  regarded  as  the  basis,  either  for  periods  of  full  months  or  fractional 
parts  thereof.  The  beginning  date  of  the  period  for  which  interest  accrues 
should  be  included,  but  the  ending  date  of  such  period  excluded. 

The  appropriation  for  refunding  taxes  for  the  fiscal  year  in  which  the  Internal 
revenue  taxes  were  paid  is  the  appropriation  available  for  the  payment  of 
interest  on  refund  on  account  of  said  taxes. 

ComptroUer  General  McCarl  to  the  Secretary  of  the  Treasury,  February 
7,  1922: 

I  have  your  letter  dated  January  26,  1&22,  requesting  decision  of 
three  questions  presented  by  the  Commissioner  of  Internal  Bevenue 
relative  to  the  payment  of  interest  provided  for  under  section  1824 
(a)  of  the  act  of  November  23,  1921.    42  Stat.,  316. 

The  section  referred  to  reads : 

That  upon  the  allowance  of  a  claim  for  the  refund  of  or  credit  for  internal 
revenue  taxes  paid  interest  shall  be  aUowed  and  paid  upon  the  total  amount 
of  such  refund  or  credit  at  the  rate  of  one-half  of  1  per  centum  per  month  to 
the  date  of  such  allowance,  as  follows:  (1)  if  such  amount  was  paid  under 
a  specific  protest  setting  forth  in  detail  the  basis  of  and  reasons  for  such 
protest,  from  the  time  when  such  tax  was  paid,  or  (2)  if  such  amount  was  not 
paid  under  protest,  but  pursuant  to  an  additional  assessment,  from  the  time 
such  additional  assessment  was  paid,  or  (3)  if  no  protest  was  made  and  the 
tax  was  not  paid  pursuant  to  an  additional  a8sessmettt»  from  six  months  after 
Che  date  of  filing  of  such  claim  for  refund  or  credit    The  term  "additional 
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assessment"  as  used  In  this  section  means  a  further  asserament  for  a  tax  of 
the  same  character  previously  paid  in  part. 

The  questions  presented  are  as  follows : 

(1)  Does  interest  accrue  to  the  date  of  allowance  of  the  claim  by  the  Commis- 
sioner, or  to  the  date  of  the  clieck  drawn  for  payment? 

(2)  Should  interest  be  calculateil  at  the  rate  of  one-half  of  1  per  cent  for 
a  full  month,  or  should  fractional  parts  of  the  monlh  be  conside^?  If  fac- 
tional parts  are  takeo,  shpuld  a  30-day. month  be  used  as  the  bas.s,  or  the  exact 
number  of  days  to  the  allowance  of  the  claim? 

(3)  Does  the  date  of  payment  of  the  tax,  or  the  date  of  action  on  the  claim 
govern  in  determining  the  appropriation  from  which  interest  on  allowance  will 
be  paid?  For  example,  in  adjusting  a  claim  where  the  tax  was  fully  paid  in 
the  fiscal  year  1921,  and  the  Commissioner  allowed  on  January  1,  1922,  a  claim 
for  ovei*payment  made  in  the  1921  payment,  should  aU  the  interest  be  paid  out 
of  the  appropriation  relating  to  the  fiscal  year  1921,  when  the  cause  of  action 
arose,  or  out  of  the  appropriation  for  the  fiscal  year  1922,  when  the  claim 
was  allowed  by  the  Commissioner,  or  should  part  of  the  interest  be  paid  oat  of 
the  appropriation  for  1921,  and  part  out  of  the  appropriation  for  1922? 

With  reference  to  the  first  question  it  will  be  noted  that  the  pro- 
vision in  the  law  is  that  "upon  the  allowance  of  a  claim  for  refund 
of  or  credit  for  internal  revenue  taxes  paid  interest  shall  be  allowed 
and  paid  *  *  *  to  the  date  of  such  allowance."  In  view  of 
this  plain  provision  of  the  law  it  must  be  held  that  the  date  of  allow- 
ance of  the  claim  for  refund  or  credit,  and  not  the  date  of  actual  pay- 
ment is  the  date  to  which  interest  will  accrue.  To  compute  interest 
to  date  of  actual  payment  in  such  cases  would  be  wholly  imprac- 
ticable from  an  administrative  standpoint,  and  I  have  no  doubt  that 
this  phase  of  the  matter  was  considered  by  the  Congress  in  providing 
that  the  interest  should  be  allowed  to  the  date  of  allowance  rather 
than  to  the  date  of  payment  of  the  claim. 

The  interest  authorized  is  "  at  the  rate  of  one-half  of  1  per  centum 
per  month."  This  makes  the  month  the  basis  of  computation,  but  I 
find  nothing  in  the  law  to  indicate  that  only  full  months  shall  be 
counted.  Therefore,  it  must  be  held  that  the  interest  authorized 
is  payable  for  fractional  parts  of  a  month  at  the  rate  prescribed. 
And  in  the  absence  of  any  provision  to  the  contrary  the  calendar 
month  must  be  regarded  as  the  basis.  For  instance,  the  period  from 
October  1  to  January  15,  both  dates  inclusive,  would  be  computed 
as  3if  months  and  from  February  16  to  March  15  would  be  1 
month.  In  computing  time  the  date  from  which  the  interest  is  to 
accrue — such  as  date  of  payment  of  tax  in  the  first  case  mentioned 
in  the  statute — should  be  included,  but  the  date  of  allowance  of  the 
claim  should  be  excluded.  The  rule  is  to  include  either  the  begin- 
ning or  ending  date  of  the  period  of  time  for  the  computation,  but 
inasmuch  as  the  statute  requires  interest  to  be  computed  to  the  date 
of  allowance,  the  ending  date  of  the  period  may  properly  be  ex- 
eluded.    The  second  question  is  answered  accordingly. 

The  third  question  is  not  so  free  from  doubt.  The  act  authorizing 
the  payment  of  interest  does  not  make  an  appropriation'  therefor. 
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Section  3220,  Revised  Statutes,  as  amended,  authorizes  the  Commis- 
sioner of  Internal  Bevenue,  subject  to  regulations  prescribed  by  the 
Secretary  of  the  Treasury,  to  remit,  refund,  and  pay  back  all  taxes 
erroneously  or  illegally  assessed  or  collected,  all  penalties  collected 
without  authority  and  all  taxes  that  appear  to  be  unjustly  assessed 
or  excessive  in  amount  or  in  any  manner  wrongfully  collected. 
The  provision  of  law  with  reference  to  the  allowance  of  credit  against 
other  taxes  is  found  in  section  252  of  the  act  of  November  23,  1^1, 
42  Stat.,  268.  See  also  same  section  of  act  of  February  24,  1919, 
40  Stat,  1085. 
Section  3689,  Revised  Statutes,  provided : 

There  are  appropriated,  out  of  any  moneys  in  the  Treasury  not  otherwise 
appropriated,  for  the  purposes  hereinafter  specified,  such  sums  as  may  be  neces- 
sary for  the  same  respectively ;  and  such  appropriations  shall  be  deemed  per- 
manent annual  appropriations. 

Refunding  taxes  illegally  collected  (internal  revalue) :  To  refund  and  pay 
1>ack  duties  erroneously  or  iUegally  assessed  or  collected  under  the  internal- 
xerenue  laws. 

This  provision  was  repealed  from  and  after  June  30,  1920,  by 

paragraph  (c)  of  section  1316  of  the  act  of  February  24,  1919,  40 

•Stat.,  1145,  and  it  was  therein  provided  that — 

*  *  *  the  Secretary  of  the  Treasury  tshall  submit  for  the  fiscal  year  1931, 
•and  annually  thereafter,  an  estimate  of  appropriations  to  refund  and  pay  back 
duties  or  taxes  erroneously  or  illegally  assessed  or  collected  under  the  internal- 
revenue  laws  and  to  pay  judgments,  including  interests  and  costs,  rendered  for 
taxes  or  penalties  erroneously  or  illegally  assessed  or  collected  under  the 
internal-revenue  laws.  See  also  section  1317  of  the  act  of  November  23,  1021. 
42  Stat.,  314. 

Appropriation  for  such  refunds  on  account  of  collections  made 
during  the  fiscal  year  1921,  was  made  in  the  act  of  May  29, 1920,  41 
Stat.,  654,  in  the  sum  of  $12,000,000,  of  which  not  to  exceed  $1,000,000 
"was  made  available  to  pay  certified  claims  over  three  years  old;  that 
is  to  say,  claims  for  refund  on  account  of  taxes  collected  prior  to 
July  1.  1918.  See  27  Comp.  Dec.,  20.  The  act  of  March  3, 1921,  41 
Stat.,  1274,  appropriated  $12,000,000  for  the  same  purpose  for  the 
fiscal  year  1922,  and  authorized  the  use  of  not  to  exceed  $8,000,000 
thereof  for  claims  accruing  prior  to  July  1,  1920.  The  deficiency 
appropriation  act  of  December  15,  1921,  42  Stat.,  337,  made  an 
4ulditional  appropriation  of  $10,635,000  for  claims  accruing  dur- 
ing the  fiscal  year  1921,  and  $12,422,000  for  claims  accruing 
prior  to  July  1,  1920.  The  unexpended  balances  of  these  appro- 
priations are  the  appropriations  available  for  refund  of  the  taxes 
on  which  the  interest  now  involved  is  authorized ;  and  since  no  other 
provision  has  been  made  for  the  payment  of  the  interest,  I  think 
it  must  be  assumed  that  the  intent  and  purpose  of  the  law  authoriz- 
ing the  allowance  of  interest  was  to  make  said  interest  a  part  of 
the  amount  of  tax  to  be  refunded,  in  the  nature  of  an  accretion 
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thereto,  and  as  such  payable  from  the  appropriation  available  for 
payment  of  the  amount  on  which  the  interest  is  to  be  allowed.  See 
my  decision  to  you  dated  January  12,  1922.  Therefore,  I  am  con- 
strained to  hold  in  answer  to  the  third  question  that  the  appro- 
priation for  the  fiscal  year  in  which  the  tax  was  paid  is  the  appro- 
priation available  for  the  payment  of  interest  on  the  refund  on 
account  of  said  tax. 


PATENTS— PAYMENT    OF   ROYALTIES. 

Where  the  Government  continues  to  use  certain  imtents  in  the  manufacture  of 
arms  after  expiration  of  the  fiscal  year  covered  by  a  formal  written  con- 
tract to  pay  royalties  an  Implied  contract  arises  obligating;  the  Government 
to  continue  to  pay  a  reasonable  compensation  for  use  of  the  patents,  which 
may  be  the  original  royalty  agreed  upon,  if  reasonable. 

Decision  by  Comptroller  General  McCarl»  Febmary  8,  1922: 

Fred  C.  Blenkner  applied  November  8, 1921,  for  a  revision  of  the 
action  of  the  Auditor  for  the  War  Department  in  disallowing  by 
settlement  No.  771112  dated  May  24,  1921,  his  claim,  amount  not 
stated,  for  royalties  on  or  infringement  of  letters  patent  No.  870,337^ 
covering  certain  alleged  improvements  in  gun  sights.  The  patent 
in  question  was  granted  November  5,  1907,  to  John  Y.  Bassell  and 
Fred  C.  Blenkner,  and  all  rights  thereunder  were  acquired  by  Fred 
C.  Blenkner  by  assignment  dated  February  14,  1917,  duly  recorded 
in  the  United  States  Patent  Office.  It  is  contended  that  sights  manu- 
factured by  or  for  the  War  Department  during  the  late  war  for  rifles 
or  machine  guns  or  both  embodied  some  of  the  features  or  combina- 
tions covered  by  said  patent. 

It  appears  that  an  agreement  was  entered  into  January  16,  1911^ 
between  Messrs.  Bassell  and  Blenkner  and  General  William  Crozier^ 
chief  of  ordnance,  purporting  to  give  the  United  States  a  license  ^^  to 
manufacture  or  to  have  manufactured,  to  use,  and  to  sell  gun  sights 
for  any  caliber  or  model  of  cannon,  machine  gun,  or  firearm,  possess- 
ing any  or  all  of  the  features  covered  by  or  described  in  the  follow- 
ing United  States  letters  patent,  viz:  No.  870337,  dated  November 
6,  1907 ;  No.  919525,  dated  April  27,  1909."  The  consideration  men- 
tioned in  said  agreement  was  the  sum  of  $5,000  to  be  paid  upon  the 
execution  of  the  contract  and  ^^  an  additional  sum  of  15  cents  royalty 
for  each  sight  that  the  United. States  may  manufacture  or  may  have 
manufactured,  having  embodied  therein  any  or  all  of  the  features 
covered  by  the  aforesaid  United  States  letters  patent,  during  the 
lives  of  those  letters  patent,"  with  a  provision  that  should  the  royal- 
ties reach  an  aggregate  of  $95,000,  '^  thereafter  all  payments  for 
royalty  shall  cease  and  the  license  herein  granted  shall  continue  in 
full  force  and  effect" 
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That  said  agreement  was  recognized  at  that  time  as  being  binding 
upon  the  United  States  only  for  the  fiscal  year  ending  June  30, 
1911,  is  indicated  by  the  provision  therein  which  reads : 

In  the  event  that  the  payment  of  the  sum  of  ninety-five  thousand  dollars 
($95,000)  mentioned  in  the  preceding  article  shall  not  be  made  from  existing 
appropriations  authorizing  the  procurement  of  sights  possessing  any  or  all 
of  the  features  covered  by  the  aforementioned  United  States  letters  patent, 
and  the  Congress  of  the  United  States  makes  future  appropriations  applicable 
for  the  procurement  of  these  sights,  the  parties  of  the  first  part  agree  to  renew 
this  contract  from  time  to  time,  during  the  lives  of  the  aforementioned  United 
States  letters  patent  in  consideration  solely  of  the  payo^ent  of  the  royalty 
mentioned  in  article  1. 

Koyalties  to  the  extent  of  $95,000  did  not  accrue  during  the  fiscal 
year,  1911,  only  about  300  sights  similar  to  the  Bassell  and  Blenkner 
design  having  been  manufactured  by  or  for  the  War  Department 
during  the  said  fiscal  year,  and  the  option  to  renew  the  contract  was 
not  exercised  by  the  United  States.  It  does  not  appear  that  any 
payment  other  than  the  initial  payment  of  $5,000  has  been  made  on 
account  of  royalties  under  the  i>atent  in  question.  It  appears  that 
patent  Ko.  919525  dated  April  27, 1909,  is  not  involved  in  any  sights 
manufactured  by  or  for  the  United  States.  Therefore,  the  claim 
in  this  case  is  based  entirely  upon  the  sight  as  covered  by  patent  No. 
870337  dated  November  5, 1907. 

Claimant  contends  (1)  that  the  royalty  agreement  of  January  16, 
1911,  is  still  in  full  force  and  effect  and  that  he  is  entitled  to  a  roy- 
alty of  15  cents  on  each  sight  manufactured  by  or  for  the  United 
States  since  said  date  involving  any  feature  or  combination  covered 
by  his  patent;  (2)  that  if  said  agreement  expired  June  30, 1911,  he 
is  entitled  to  royalty  under  an  agreement  implied  from  the  action  of 
the  United  States  in  thereafter  manufacturing  the  sights;  or  (3) 
that  he  is  entitled  to  reasonable  and  just  compensation  on  account 
of  infringement  of  his  patent. 

There  is  no  express  statutory  authority  for  making  royalty  agree- 
ments. Therefore,  if  the  chief  of  ordnance  was  authorized  to  make 
the  agreement  of  January  16,  1911,  it  was  by  virtue  of  the  current 
annual  appropriation  for  manufacturing  and  procuring  arms  and  it 
is  well  settled  that  a  contract  made  under  authority  of  an  annual 
appropriation  act  can  not  obligate  the  United  States  beyond  the 
close  of  the  fiscal  year  for  which  the  appropriation  was  made.  But 
it  is  noted  that  the  contract  in  question  was  for  the  acquisition  by 
the  United  States  of  a  license — the  right  to  manufacture  gun  sights 
without  being  subject  to  any  interference  from  the  contractor  in 
the  way  of  restraining  orders,  infringement  suits  or  other  legal 
actions.  If  the  initial  payment  of  $5,000  had  been  the  sole  consid- 
eration for  said  license,  the  contract  would  have  been  wholly  exe- 
cuted and  there  would  be  no  question  that  the  right  acquired  by  the 
United  States  thereunder  would  have  existed  indefinitely  and  could 
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have  been  enforced  at  any  time.  The  provision  with  reference  to 
payment  of  a  royalty  at  the  rate  of  15  cents  for  each  sight  in  addi* 
tion  to  the  initial  payment  of  $5,000,  although  it  could  confer  no 
legal  rights  upon  the  contractor  subsequent  to  June  30,  1911,  did 
not  change  the  status  of  the  United  States  as  a  licensee;  and  the 
Government  could  not  after  June  30,  1911,  continue  to  enjoy  the 
rights  of  a  licensee,  after  having  paid  only  a  part  of  the  agreed 
compensation  therefor,  without  incurring  a  liability  to  the  con- 
tractor for  royalty  on  sights  thereafter  manufactured.  Of  course, 
the  claimant  acquired  no  right  to  demand  that  the  Government  use 
any  of  his  patented  features  or  combinations,  but  when  the  Govern- 
ment did  voluntarily  manufacture  sights  involving  said  features  or 
combinations,  such  action  must  be  regarded  either  as  giving  rise  to 
an  implied  contract  to  pay  a  reasonable  royalty  thereon,  or  as  con- 
stituting an  infringement  of  claimant's  patent — assuming  that  the 
sight  as  manufactured  by  the  Government  did  infringe  claimant's 
patent.  In  view  of  the  fact  that  the  Government  had  acquired  a 
license  to  use  the  features  or  combinations  covered  by  the  claimant's 
patent  and  that  neither  the  War  Department  nor  the  claimant  there- 
after took  any  action  inconsistent  with  a  continuance  of  such 
license,  I  think  it  must  be  held  that  any  use  of  claimant's  patent 
by  the  Government  after  June  30,  1911,  was  a  use  under  license, 
thereby  giving  rise  to  an  implied  contract,  rather  than  a  use  without 
license,  the  remedy  for  which  is  provided  in  the  act  of  June  25,  1910, 
as  amended  by  the  act  of  July  1, 1918,  40  Stat.,  705. 

In  a  detailed  report  dated  February  15,  1921,  the  Chief  of  Manu- 
facture, by  order  of  the  Chief  of  Ordnance,  shows  that  the  number  of 
gun  sights  ^  somewhat  similar  to  the  Bassell  and  Blenkner  design  of 
sight "  manufactured  since  January  16, 1911,  by  or  for  the  Ordnance 
Department,  exclusive  of  the  sights  acquired  from  manufacturers 
under  contracts  in  which  the  manufacturer  assumed  all  liability  for 
patent  infringement,  is  85,199.  Of  this  number  it  appears  that  1,226 
were  manufactured  prior  to  July  1, 1917, 83,335  during  the  fiscal  year 
1918,  and  638  during  the  fiscal  year  1919.  In  a  report  dated  March  9, 
1921,  the  patent  section  of  the  War  Department  Claims  Board  stated 
that  said  sights  **  were  manufactured  by  or  for  the  Government  under 
circumstances  which  required  the  assumption  of  patent  infringement 
liability  by  the  Government "  and  that  they  were  "  substantially  simi- 
lar "  to  the  sights  covered  by  claimant's  patent.  From  the  minutes  of 
the  meeting  of  the  Munitions  Patents  Board  held  March  8,  1920,  it 
appears  that  said  board  found  that  the  sights  manufactured  by  the 
Government  ^^come  within  the  claims  of  the  Bassell  and  Blenkner 
patent  No.  870337."  I  feel  justified  in  accepting  these  reports  and 
findings  as  sufficient  to  establish  as  a  fact  that  gun  sights  having  fea- 
tures or  combinations  covered  by  claimant's  patent  have  been  manu- 


DECISIONS  OF  THE  GOMPTBOIXEB  GENERAL.  417 

factured  by  or  for  the  Government  since  January  16,  1911,  to  the 
number  of  85,199. 

The  royalty  of  16  cents  per  sight  originally  agreed  upon  by  the 
claimant  and  the  Government  appears  to  be  reasonable  and  just  and 
may  be  accepted  as  the  rate  payable  under  the  implied  contract  cover- 
ing the  use  of  claimant's  patent  subsequent  to  June  30,  1911. 

Upon  a  revision  of  the  matter  a  difference  of  $12,779.85  is  certified 
due  claimant. 


PAY  OF  MEMBERS  OF  MARINE  BAND. 

The  pay  of  principal  musicians  and  musicians  of  the  Marine  Band  is  that  estab- 
lished by  statute  directly  for  them  as  members  of  the  band,  constituting 
them  for  pay  purposes  part  of  an  independent  class  of  the  Marine  Ck>rp8, 
and  th^  are  not  entitled  to  increases  of  pay  generally  for  either  enlisted 
men  of  the  Army  or  of  the  Navy. 

ComptroUer  General  McCarl  to  Secretary  of  the  Navy,  February  8,  1922: 

I  have  your  request  of  January  7,  1922,  for  a  reconsideration 
of  the  decision  of  December  12, 1921, 1  Comp.  Oen.,  317,  which  held 
that  principal  musicians  and  musicians  of  the  Marine  Band  are  not 
entitled  to  increase  of  pay  authorised  for  enlisted  men  of  the  Army 
by  section  10  of  the  act  of  May  18, 1917,  40  Stat.,  82,  as  amended  by 
act  of  July  11, 1919, 41  Stat.,  110,  because  they  are  not  assimilated  to 
enlisted  men  of  the  Army  for  pay  purposes  and  therefore  increases 
authorized  for  men  of  the  Army  do  not  apply  to  them. 

The  reason  they  are  not  so  assimilated  is  because  the  Congress  has 
directly  and  separately  established  their  pay  at  a  fixed  amount  per 
month,  thus  setting  them  apart  from  men  of  the  Marine  Corps  gen- 
erally for  pay  purposes,  whose  pay  is  assimilated  to  that  of  men  of 
the  Army.  They  can  not  be  at  the  same  time  both  unassimilatad.  and 
assimilated  to  men  of  the  Army  for  pay  purposes.  Having  been 
expressly  removed  from  the  body  of  men  of  the  Marine  Corps  whose 
pay  is  assimilated  to  that  of  Army  men  they  continue  unassimilated 
in  the  absence  of  further  legislative  action.  See  act  of  August  29, 
1916,  39  Stat.,  612;  section  24  of  act  March  3,  1899,  30  id.,  1009; 
section  1612,  Revised  Statutes;  Bristow  v.  United  States^  47  Ct. 
Cls.,  46. 

You  admit  that  there  is  doubt  that  they  are  entitled  to  the  increase 
of  pay  authorized  for  men  of  the  Army  by  act  of  May  18,  1917,  but 
urge  that  if  not  entitled  to  the  Army  increase  of  pay  they  must  be 
entitled  to  an  increase  of  pay  authorized  by  the  act  of  May  22, 1917, 
40  Stat.,  87,  for  men  of  the  Navy;  in  other  words,  that,  notwith- 
standing their  pay  has  been  fixed  as  part  of  an  independent  class 
of  the  Marine  Corps  separately  and  apart  from  that  of  the  pay  of 
either  men  of  the  Marine  Corps  generally  or  men  of  the  Navy,  they 
nevertheless  automatically  come  under  statutes  which  confine  the  in-> 
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creases  of  pay  they  authorize  to  men  of  the  Army  or  men  of  the 
Navy. 

The  decision  that  principal  musicians  and  musicians  of  the  Marine 
Band  are  not  entitled  to  increase  of  pay  authorized  for  men  of  the 
Army  by  seetion  10  of  the  aot  of  May  18, 1917,  as  amended,  was  un- 
doubtedly correct  and  is  adhered  to.  See  in  this  connection  Bristam 
y.  United  States,  supra. 

There  is  no  statute  assimilating  the  pay  of  these  principal  mu- 
sicians and  musicians  of  the  Marine  Band  to  that  of  enlisted  men  of 
the  Navy.  As  men  of  the  Marine  Corps  generally  their  pay  would 
be  assimilated  to  that  of  men  of  the  Army.  Section  1612,  Revised 
Statutes.  The  express  removal  of  these  men  of  the  Marine  Corps 
generally  for  the  purposes  of  such  assimilation  and  the  placing  of 
them  by  themselves  as  part  of  an  independent  class  of  men  of  the 
Marine  Corps  for  pay  purposes,  with  direct  pay  rates,  did  not  operate 
to  assimilate  their  pay  to  that  of  men  of  the  Navy.  On  the  con- 
trary, their  pay  is  the  pay  directly  established  for  them  as  members 
of  the  band  and  corps  and  they  are  therefore  neither  enlisted  men  of 
the  Navy  for  pay  purposes  nor  assimilated  to  them  for  pay  purposes. 
They  can  not  be  entitled  to  both  their  direct  band  pay  and  the  dif- 
ferent pay  of  men  of  the  Navy  at  the  same  time.  Their  right  is  to 
the  one  or  the  other.  Were  their  direct  band  pay  greater  than  that 
of  men  of  the  Navy  as  increased  by  the  act  of  May  22, 1917,  it  would 
not  be  contended  and  could  not  be  held  that  they  were  not  entitled  to 
their  express  band  pay.  It  is,  therefore,  held  that  these  marine 
principal  musicians  and  musicians  are  not  men  of  the  Navy  for  the 
purposes  of  the  pay  increase  authorized  to  the  latter  by  the  act  of 
May  22, 1917. 

It  may  be  that  there  is  an  omission  to  enact  legislation  entitling 
these  principal  musicians  and  musicians  to  a  corresponding  increase 
of  pay  to  that  conferred  on  men  of  the  Army  and  Navy  and  Marine 
Corps  generally  by  the  acts  of  May  17  and  22,  1917,  and  the  opera- 
tion of  section  1612,  Bevised  Statutes,  but  I  am  without  authority  to 
supply  or  bridge  over  an  hiatus  in  the  law.  Wood  v.  United  States j 
224  U.  S.,  132. 

Moreover,  statutes  affecting  the  pay  of  enlisted  men  of  the  Navy 
have  been  held  not  to  apply  to  enlisted  men  of  the  Marine  Corps 
unless  they  specifically  so  state.    26  Comp.  Dec,  854. 

Section  6  of  the  act  of  May  18,  1920,  41  Stat.,  602,  to  which  you 
refer,  applies  only  to  enlisted  men  of  the  Navy,  and  section  14  of 
the  act,  41  Stat.,  604,  does  not  operate  to  reduce  the  pay  of  these 
principal  musicians  or  musicians  of  the  Marine  Band,  and  neither 
therefore  affects  their  pay. 
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TRAVEL  ALLOWANCE— NAVAL  RESERVE  FORCE. 

Members  of  the  Naval  Reserve  Force  holding  enlisted  ratings  are  entitled  to 
travel  allowance  upon  release  from  active  duty  other  than  training  from 
place  of  release  to  place  of  enrollment  or  bona  fide  home  or  residence, 
whether  «irolled  prior  or  subsequent  to  November  11,  1918. 

Comptroller  G^ieiml  McCarl  to  the  Secretary  of  the  Navy,  February  10, 
1922: 

I  have  your  letter  of  December  20,  1921,  requesting  decision 
whether  members  of  the  Naval  Beserve  Force  holding  enlisted  rat- 
ings, who  enrolled  prior  or  subsequent  to  November  11,  1918,  and 
have  been  recalled  to  active  duty  for  other  than  training  purposes, 
are  entitled  to  travel. allowance  at  5  cents  per  mile  from  the  place 
of  release  from  such  active  duty  to  place  of  enrollment  or  bona  fide 
home  or  residence,  or  are  entitled  only  to  transportation  in  kind. 

The  accounting  officers  have  ruled  that  enrolled  members  in  en- 
listed ratings  when  released  from  active  duty  for  training  are  not 
entitled  to  travel  aUowance  of  5  cents  per  mile  but  to  transportation 
in  kind.  27  Comp.  Dec.,  955.  This  ruling  specifically  relates  to 
*^  release  from  a  period  of  training,"  but  may  have  given  rise  to 
the  present  question  of  the  right  to  the  5-cent  mileage  on  release 
from  active  duty. 

The  acts  of  July  1, 1918,  40  Stat,  704;  July  11, 1919,  41  Stat,  181; 
June  4,  1920,  41  Stat.,  815 ;  and  July  12,  1921,  42  Stat.,  124,  provide 
appropriations  for  ^  transportation  of  enlisted  men  of  the  Naval  Re- 
serve Force  to  and  from  duty,  with  subsistence  and  transfers  en  route, 
or  cash  in  lieu  thereof." 

The  act  of  February  28,  1919,  40  Stat,  1203,  provides : 

Sec  126.  That  an  enlisted  man  honorably  discharged  from  the  Army,  Navy, 
or  Blarine  Corps  since  November  eleventh,  nineteen  hundred  and  eighteen,  or 
who  may  hereafter  be  honorably  discharged,  Bhall  receive  five  cents  per  mile 
from  the  place  of  his  discharge  to  his  actual  bona  fide  home  or  residence,  or 
original  muster  into  the  service,  at  his  option :  Provided,  That  for  sea  travel  on 
discharge,  transportation,  and  subsistence  only  shall  be  furnished  to  enlisted 
men :  Provided,  That  naval  reservists  duly  enrolled  who  have  been  honorably  re- 
leased from  active  service  since  November  eleventh,  nineteen  hundred  and  eight- 
een, or  who  may  hereafter  be  honorably  released  from  active  service,  shall  be 
entitled  likewise  to  receive  mileage  as  aforesaid. 

The  act  of  August  29,  1916,  39  Stat.,  687,  establishes  a  Naval  Re- 
serve Force  composed  of  citizens  of  the  United  States  who  "  obligate 
themselves  to  serve  in  the  Navy  in  time  of  war  or  during  the  existence 
of  a  national  emergency.''  By  the  acts  of  July  1, 1918, 40  Stat,  711 ; 
July  11, 1919,  41  Stat.,  138;  and  June  4, 1920,  41  Stat.,  834,  the  Secre- 
tary of  the  Navy  was  authorized  to  employ  on  active  duty  in  time  of 
peace,  with  their  consent,  certain  members  of  the  Naval  Beserve 
Force.  Active  duty  of  this  character  is  primarily  in  the  interest  of 
the  Government,  and  whether  in  time  of  war,  national  emergency,  or 
peace,  is  service  rendered  in  order  that  the  Navy  may  function. 
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As  contrasted  with  this  character  of  service  active  duty  for  training 
is  of  short  duration  and  may  be  said  to  be  in  the  interest  of  the  in- 
dividual, for  while  it  is  of  interest  to  the  Government  to  have  trained 
men  subject  to  call  these  periods  of  instruction  and  training  enable 
members  to  qualify  for  and  be  confirmed  in  rating;  carrying  a  higher 
rate  of  retainer  pay,  and  to  maintain  efficiency  as  a  requisite  to  receipt 
of  ^e  retainer  pay. 

The  act  of  February  28, 1919,  must  be  held  to  refer  to  that  class  of 
service  which  enables  the  Navy  to  function.  You  are  accordingly  ad- 
vised that  a  member  holding  an  enlisted  rating  is  entitled  to  travel 
allowance  upon  release  from  active  duty  other  than  training,  and  that 
this  right  is  in  no  way  affected  by  whether  the  member  enrolled  prior 
or  subsequent  to  November  11, 1918.  Neither  is  this  right  affected  by 
the  fact  that  the  appropriations  provided  a  fund  for  transportation 
to  be  furnished  the  right  of  an  enlisted  man  of  the  Navy  to  travel 
allowance  not  being  limited  by  the  provisions  in  the  appropriation 
for  transportation  in  kind.    1  Comp.  Gen.,  55. 


PAT  UNDER  GENERAL  ORDER  NO.  34— RETIRED  ENLISTED  MEN 

OF  THE  NAVY. 

Retired  enlisted  men  of  the  Navy  are  entitled  In  computing  their  retired  pay 
to  include  pay  under  (General  Order  No.  34  by  reason  of  citizenship  acquired 
after  retirement,  effective  from  the  date  citizenship  la  acquired. 

ComptraUer  General  McCarl  to  Capt.  Robert  H.  Orr,  United  States  Navy» 
Febmaiy  11,  1922: 

I  have  your  letter  of  January  10, 1922,  requesting  decision  whether 
you  should  check  the  account  of  James  Quinn,  G.  M.,  Ic,  United 
States  Navy,  retired,  on  account  of  pay  received  under  General 
Order  34,  by  reason  of  citizenship  acquired  by  naturalization  after 
retirement. 

It  appears  that  Quinn  was  retired  July  11, 1911,  and  issued  certifi- 
cate of  naturalization  June  7, 1920 ;  that  pursuant  to  an  opinion  ren- 
dered by  the  Comptroller  of  the  Treasury  on  November  16,  1920, 
the  auditor  for  the  Navy  Department  in  settlement  dated  April  25, 
1921,  allowed  Quinn  pay,  under  General  Order  34,  for  the  period 
June  7  to  September  30,  1920,  and  that  he  has  received  credit,  for 
such  pay  since  that  date  to  the  date  of  your  letter. 

The  advice  requested  raises  the  question  whether  a  retired  enlisted 
man  of  the  Navy  is  entitled  to  credit  under  General  Order  34  by 
reason  of  citizenship  acquired  after  being  retired. 

The  act  of  March  2,  1907,  34  Stat,  1217,  provides : 

That  when  an  enUsted  man  shall  have  served  thirty  years  either  in  the  Army, 
Navy,  or  Marine  Corps,  or  in  all,  he  shall,  upon  making  application  to  the 
President,  be  placed  upon  the  retired  list,  with  seventy-five  per  centum  of  the 
|)ay  and  aUowances  he  may  then  be  in  receipt  of,  and  that  said  allowances 
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■hall  be  as  follows:  Nine  dollars  and  fifty  cents  per  month  in  lleo  of  rations 
and  clotliing  and  six  dollars  and  twenty-five  cents  per  month  in  lieu  of  quar- 
ters, fuel,  and  light:  Provided,  That  in  computing  the  necessary  thirty  years' 
time  all  serrice  in  the  Army,  Navy,  and  Marine  Corps  shall  be  credited. 

The  question  is  whether  the  words  in  the  act,  ^^seventy-five  per 
centum  of  the  pay  and  allowances  he  may  then  be  in  receipt  of,"  so 
permanently  fix  the  measure  of  the  man's  retired  pay  as  to  preclude 
any  change  therein  except  as  may  be  expre&aly  provided  by  law. 

Prior  to  passage  of  the  act  of  March  2,  1907,  which  governs  the 
measure  of  retired  pay  of  enlisted  men  in  the  Army  and  Navy,  the 
law,  act  of  March  3,  1899,  30  Stat.,  1008,  relative  to  retired  pay  of 
enlisted  men  of  the  Navy,  provided  that  they  should  ^^  receive 
seventy-five  per  centum  of  the  pay  and  allowances  of  the  rank  or 
rating"  upon  which  retired.  The  Army  law,  act  of  February  14, 
1885,  23  Stat.,  305,  also  provided  that  retired  enlisted  men  should  be 
entitled  to  75  per  cent  of  the  pay  of  the  rank  upon  which  retired. 

It  has  been  held  that  the  words  ^'  pay  and  allowances  he  may  then 
be  in  receipt  of,"  in  the  act  of  March  2, 1907,  mean  the  pay  and  allow- 
ances to  which  the  soldier  is  entitled  by  virtue  of  his  rank  or  rating 
when  retired,  and  therefore  is  not  a  different  measure  of  retired  pay 
from  that  provided  in  the  earlier  acts ;  also  that  such  measure  of  re- 
tired pay  is  subject  to  change  by  reason  of  a  change  in  the  pay  of  the 
rank  on  the  active  list  unless  otherwise  expressly  provided.  See  26 
Comp.  Dec.,  612  and  789,  and  decisions  cited  therein. 

That  construction  seems  to  be  well  founded  and  has  received  l^s- 
lative  recognition,  as  instanced  in  the  ac«/  of  May  18,  1920,  41  Stat., 
603,  in  which  it  is  provided  that  the  increases  in  pay  authorized 
therein  shall  not  enter  into  the  computation  of  retired  pay.  It  fol- 
lows, therefore,  that  the  measure  of  retired  pay,  as  provided  in  the 
act  of  1907,  is  not  absolutely  fixed  at  75  per  centum  of  the  pay 
the  man  is  in  receipt  of  when  retired,  but  that  such  pay  is  sub- 
ject to  change  with  a  change  in  the  active  pay  of  the  rank  or  rating. 

The  object  of  granting  additional  pay  under  General  Order  34  was 
**  to  provide  adequate  compensation  for  trained  men."  It  is  condi- 
tional longevity  pay  and  was  not  intended  solely  as  an  inducement  to 
remain  in  the  service,  but  primarily  as  a  measure  of  the  value  of  the 
man's  training.  When  the  requirements  and  conditions  under  which 
it  is  granted  are  met,  right  to  the  pay  accrues. 

Retired  pay  is  compensation,  and  training  acquired  before  being 
granted  citizenship  is  no  less  training,  as  contemplated  by  the  statute, 
than  is  training  acquired  after  being  granted  citizenship;  hence, 
when  citizenship  is  granted  all  '^training"  (completed  terms  of 
service)  whether  prior  or  subsequent  to  date  of  citizenship,  enters 
into  its  computation.  It  follows  that  the  purpose  of  the  law  is  as 
much  fulfilled  when  citizenship  is  acquired  after  retirement  sM  when 
acquired  before  retirement. 


_         J 
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Accordingly,  I  am  of  opinion  that  retired  enlisted  men  are  entitled, 
in  computing  their  retired  pay,  to  pay  under  General  Order  34  by 
reason  of  citizenship  acquired  after  being  retired,  and  that  when  so 
acquired,  right  to  such  additional  pay  accrues  from  date  citizenship 
is  acquired. 


ROYALTIES   FROM    OIL   AND   GAS   LANDS   WITHIN   NAVAL 

PETROLEUM  RESERVES. 

The  State  of  CaUfornia  is  not  entitled  to  any  portion  of  moneys  derived  from 
the  products  of  lands  in  naval  petroleum  reserves,  under  provisions  of 
the  general  leasing  act  of  February  26,  1920,  41  Stat.,  437.  the  last  proviso 
of  section  35  of  that  statute  requiring  that  all  such  moneys  shall  be  de- 
posited in  the  Treasury  as  *'  Miscellaneous  receipts.'* 

Decision  by  Comptroller  General  McCarl,  February  13,  1922: 

The  chief  of  the  Interior  Department  Division,  this  office,  reported 
January  19,  1922,  the  matter  of  the  claim  presented  by  the  State  of 
California  for  $686,447.01,  alleged  to  be  due  the  State  as  follows: 
20  per  cent  of  $2,759,448.41  on  account  of  past  production  and  37^ 
per  cent  of  $359,067.66  on  account  of  future  production,  all  within 
naval  petroleum  reserves.  The  items  correctly  computed  total 
$686,539.06. 

The  question  arises  in  connection  with  the  provisions  of  the  act  of 
February  25,  1920,  41  Stat.,  437,  being  ^^  An  Act  to  promote  the  min- 
ing of  coal,  phosphate,  oil,  oil  shale,  gas  and  sodium  on  the  public 
domain." 

It  was  represented  on  behalf  of  the  State  that  there  was  paid  into 
the  Treasury  under  the  terms  of  said  act  up  to  the  expiration  of  the 
last  fiscal  year,  solely  from  lands  within  the  State  of  California,  the 
total  sum  of  $6,437,107.41,  of  which  $5,430,370.88  represents  past 
production  and  $1,006,736.53  represents  future  production.  A  state- 
ment of  receipts  made  by  the  Secretary  of  the  Interior,  who  is 
charged  with  the  duty  of  carrying  out  the  provisions  of  said  act^ 
shows  that  of  tlie  $5,430,370.88  for  past  production  during  the  fiscal 
year  ended  June  30, 1921,  $2,670,927.47  was  received  from  lands  out- 
side of  naval  reserves  and  $2,759,443.41  was  from  lands  within  naval 
reserves,  and  that  the  $1,006,736.53  for  future  production  was  made 
up  of  $647,668.87  from  lands  outside  of  naval  reserves  and  $359,* 
067.66  from  lands  within  naval  reserves.  By  settlement  No.  68985 
of  August  24,  1921,  20  per  centum  of  $2,670,927.47  and  37^  per 
centum  of  $647,668.87,  aggregating  $777,061.32,  was  paid  to  the  State 
of  California  as  the  amount  due  the  State  under  the  provisions  of 
the  act  from  receipts  from  lands  outside  of  naval  reserves. 

The  Secretary  of  the  Interior,  in  reply  to  the  request  of  this  office 
for  an  administrative  report  upon  the  matter,  stated  as  follows: 
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In  order  that  you  may  bave  for  reference  the  history  of  the  subject  and  a 
reference  to  the  applicable  statutes,  I  have  to  advise  as  follows: 

September  17,  1909,  Hon.  R.  A.  BaUinger,  then  Secretary  of  the  Interior, 
wrote  the  President  of  the  United  States  as  follows : 

"I  have  the  honor  to  bring  to  your  attention  the  subject  of  the  conserva- 
tion of  the  petroleum  resources  of  the  public  domain,  with  special  reference  to 
the  present  and  future  requirements  of  the  American  Navy.  The  six  largest 
battleships  in  commission  or  under  construction  are  equipped  for  the  use  of 
either  oil  or  coal  and  the  fourteen  latest  destroyers  use  oil  exclusively.  •  •  • 
The  Navy  has  a  further  interest  in  the  conservation  of  the  petroleum  supply 
by  reason  of  the  absolutely  necessary  use  of  petroleum  products  for  lubr  ca- 
tion. •  •  •  The  recommendation  was  made  by  the  Director  of  the  Geo- 
logical Surv^  in  February,  1906,  to  my  predecessor  that  the  filing  of  claims 
to  oil  land  in  the  State  of  California  be  suspended  In  order  that  the  Govern- 
ment may  continue  the  ownership  of  a  sufllcient  supply  of  petroleum  on  the 
Pacific  coast  where  other  fuel  is  expensive.  *  •  •  The  time  appears  op- 
portune for  legislative  action  that  will  assure  the  conservation  of  an  adequate 
supply  of  petroleum  for  the  Government's  own  needs.  This  legislation  should 
give  authority  to  fix  the  terms  of  disposition  of  public  oil  lands,  so  as  to 
provide  for  the  future  demands  of  the  Navy,  and  should  also  authorize  the 
permanent  reservation  of  such  areas  as  the  Executive,  after  full  investigation, 
Biay  find  necessary  for  this  Federal  purpose." 

September  27,  1^00,  large  areas  of  oil  lands  in  the  State  of  California  were 
withdrawn  from  all  forms  of  location,  settlement,  or  disposal  under  the  mineral 
or  nonmineral  land  laws.  These  withdrawals  were  ratified,  confirmed,  and 
continued  by  the  President  July  2,  1910. 

August  10,  1912,  the  Secretary  of  the  Interior  prepared  and  submitted  to  the 
President  recommendation  for  the  withdrawal  of  38,069  acres  in  the  Elk  Hills, 
California,  believed  to  contain  a  supply  of  oil  ^  for  the  use  of  the  United  States 
Navy."  This  withdrawal  was  approved  by  the  President  September  2,  1912, 
and  was  designated  as  Naval  Petroleum  Reserve  No.  1.  A  similar  recommen- 
dation was  made  December  11, 1912,  as  to  an  additional  area  in  the  same  general 
locality,  containing  approximately  29,541  acres,  in  the  Buena  Vista  HUls,  Cali- 
fornia, which  withdrawal  was  made  by  the  President  and  designated  as  Naval 
Petroleum  Reserve  No.  2,  on  December  13,  1912.  Those  withdrawals  are  still 
in  full  force  and  effect. 

Legislation  having  been  introduced  into  Congress  to  provide  for  leasing  on 
a  royalty  basis  of  the  oil  and  gas  deposits  in  the  public  lands  of  the  United 
States,  and  it  having  been  brought  to  the  attention  of  Congress  that  there 
were  a  number  of  claims  theretofore  initiated  under  the  mining  laws  which 
were  in  process  of  adjustment,  Congress  passed  an  act  on  August  25,  1914,  38 
Stat.,  708,  designed  to  permit  of  the  continued  operation  of  wells  upon  such 
claims  pending  enactment  of  permanent  legislation  by  Congress.  The  last 
sentence  of  section  2  of  that  act  provided : 

**  Any  money  which  may  accrue  to  the  United  States  under  the  provisions  of 
this  act  from  lands  within  the  naval  petroleum  reserves  shall  be  set  aside  for 
the  needs  of  the  Navy  and  deposited  in  the  Treasury  to  the  credit  of  a  fund 
to  be  known  as  the  navy  petroleum  fund,  which  fund  shall  be  applied  to  the 
needs  of  the  Navy  as  Congress  may  from  time  to  time  direct  by  appropriation 
or  otherwise.". 

February  25,  1920,  41  Stat.,  437,  Congress  passed  what  is  known  as  the  gen- 
eral leasing  law.  Section  18  of  that  act,  which  provided  relief  for  certain 
equitable  claims  under  the  mining  laws,  made  special  provision  in  the  second, 
third,  and  fourth  provisos  of  the  section  for  claims  "  within  any  naval  pe- 
troleum reserve." 

Section  35  of  the  act  provided  for  a  distribution  of  the  royalties  and  rentals 
received  under  the  act,  stipulating  that  a  portion  of  same  should  be  paid  into 
the  Treasury  of  the  United  States,  a  portion  paid  to  the  State  in  which  the 
oil  or  gas  is  produced,  and  the  remainder  be  placed  in  and  used  as  a  part  of 
the  reclamation  fund.    A  proviso  to  said  section  is  to  the  effect  that — 

"All  moneys  which  may  accrue  to  the  United  States  under  the  provisions 
of  this  act  from  lands  within  the  naval  petroleum  reserves  shall  be  deposited 
In  the  Treasury  as  'miscellaneous  receipts.'" 

Section  36  of  the  act  provided  that  any  royalty  accruing  to  the  United  States 
under  an  oil  or  gas  lease  should,  on  demand,  **  be  paid  in  oil  or  gas." 

Assuming  that  it  was  entitled  to  the  proceeds  accruing  to  the  United  States 
from  development  within  the  naval  petroleum  reserves,  the  Navy  Department 
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requested  this  Department  to  require  all  lessors  of  oil  lands  within  the  reseryefl 
to  account  for  and  pay  the  portion  due  the  United  States  for  future  production 
therefrom  In  kind,  viz,  in  oil.  This  procedure  is  being  followed,  the  oil  accru- 
ing to  the  Government  being  taken  in  kind  and  held  available  for  the  use  and 
disposition  of  the  Navy.  In  this  connection  I  direct  your  attention  to  a  pro- 
vision in  the  naval  appropriation  act  of  June  4,  1920,  41  Stat.,  813,  dealing 
specifically  with  naval  petroleum  reserves,  under  which  (Congress  authorized 
the  Secretary  of  the  Navy  to  take  possession  of  lands  therein  not  embraced 
in  the  claims  of  others,  and — 

•*  to  conserve,  develop,  use  and  operate  the  same,  in  his  discretion,  directly  or 
by  contract,  lease,  or  otherwise,  and  to  use,  store,  exchange,  or  sell  the  oil  and 
gas  products  thereof,  and  those  from  all  royalty  oil  from  lands  in  the  naval 
reserves  for  the  benefit  of  the  United  States." 

The  latter  provision  of  law  has  been  construed  by  this  Department  as  plac- 
ing under  the  control  and  for  the  benefit  of  the  United  States  Navy  not  only 
all  lands  within  said  naval  petroleum  reserves  free  from  claims  of  others,  but 
devoting  and  setting  aside  for  the  same  purpose  **  all  royalty  oil "  from  all  lands 
within  the  limits  of  the  naval  petroleum  reserves. 

Accordingly,  receipts  from  the  oil  and  gas  in  said  reserves,  and  the  product 
of  the  lands  when  the  royalty  is  taken  in  kind,  have  not  been  regarded  by  this 
Department  as  being  subject  to  the  division  provided  for  In  the  first  part  of  sec^ 
tion  35  of  the  act  of  February  25.  1920,  but  that  where  royalties  were  taken  in 
cash,  as  they  had  to  be  for  past  production,  the  entire  cash  royalty  receipts 
should  be  placed  in  the  Treasury  under  the  terms  of  the  proviso  to  said  section 
85,  and  that  where  the  Navy  has  elected,  as  It  has,  to  take  all  future  production 
in  kind  for  the  use  of  the  Navy,  the  State  has  no  cla'm  thereto. 

It  is  clear  that  the  claim  of  the  State  of  California  as  made  con- 
flicts with  the  requirement  of  section  35  of  the  act  of  February  25, 
1920,  that  all  moneys  which  may  accrue  to  the  United  States  under 
the  provisions  of  the  act  from  lands  within  the  naval  petroleum  re- 
serves shall  be  deposited  in  the  Treasury  as  ^'Miscellaneous  Ee- 
eeipts;"  and  it  would  make  the  proviso  to  said  section  unnecessary 
and  meaningless.  The  claim  also  conflicts  with  the  act  of  June  4, 
1920,  to  use,  store,  exchange,  or  sell  the  oil  and  gas  products  thereof, 
and  those  from  aU  royalty  oil  from  lands  in  the  naval  reserves.  The 
intendment  of  the  proviso  of  section  35,  in  the  light  of  previous  and 
subsequent  legislative  and  executive  action,  is  clear.  All  mone3rs  ac- 
cruing to  the  United  States  from  lands  within  the  naval  petroleum 
reserves  comprehend  the  total  of  such  moneys  however  it  shall  accrue 
whether  from  operations  of  the  Navy,  directly  or  by  contract,  lease, 
or  otherwise,  or  from  royalty  exactions,  and  the  section  is  thus  con- 
fitrued. 

The  claim  of  the  State  of  California  must  be  disallowed  and  the 
Interior  Department  Division,  this  office,  will  take  action  accordingly. 


PAY  OF  OFFICERS  OF  THE  NATIONAL  GUARD. 

Under  section  109  of  the  national  defense  act,  as  amended,  a  captain  of  the 
National  Guard  in  receipt  of  pay  for  the  satisfactory  performance  of  his 
appropriate  dut'es  as  an  officer  "  not  belonging  to  an  organization  "  Is  not 
entitled  also,  when  detailed  to  command  an  organization,  to  the  $240  per 
year  in  addition  to  drill  pay  which  It  authorizes  for  captains  commanding 
organizations  who  belong  to  organizations. 
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Comptroller  General  McCarl  to  Maj.  P.  G.   Hoyt,   United   States  Army, 
February  13,  1922: 

I  received,  January  12,  1922,  your  letter  of  December  19,  1921, 
requesting  decision  whether  you  are  authorized  to  pay  a  claim  of 
Capt.  Caleb  West,  C.  A.  C,  Massachusetts  National  Guard,  as  cap- 
tain in  command  of  Ninth  Company,  First  Coast  Defense  Command, 
Massachusetts  National  Guard,  for  $240  a  year  additional  pay  under 
section  109  of  the  national  defense  act,  as  amended  by  the  act  of 
June  4,  1920,  41  Stat.,  783,  for  "captains  commanding  organiza- 
tions,'' for  period  from  April  27  to  June  30,  1921. 

The  supplemental  roll  transmitted  states  that  Capt.  West  was 
detailed  to  command  the  Ninth  Company,  First  Coast  Defense  Com- 
mand, Massachusetts  National  Guard,  per  paragraph  2  of  Regi- 
mental Special  Orders  No.  11,  dated  April  27,  1921. 

It  further  app^rs  from  the  submission  that  Capt.  West  at  time  of 
and  during  the  detail  was  a  member  of  the  coast  defense  headquar- 
ters in  the  capacity  of  coast  defense  quartermaster,  and  has  been 
paid  under  section  109  of  the  national  defense  act,  as  above  amended, 
for  a  period  from  March  14  to  June  30,  1921,  as  a  member  of  the 
field  and  staff.  First  Coast  Defense  Command,  for  the  "  satisfactory 
performance "  of  his  "  appropriate  duties  "  as  an  officer  not  helong- 
ing  to  an  organization. 

Section  109  of  the  national  defense  act,  as  amended  by  the  act  of 
June  4,  1920,  41  Stat.,  783,  provides : 

Captains  and  HenteDants  belonging  to  organizations  of  the  National  Guard 
flhaU  receive  compensation  at  the  rate  of  one-thirtieth  of  the  monthly  base  pay 
of  their  grades  as  prescribed  for  the  Regular  Army  for  each  regular  drill  or 
other  period  of  instruction  authorized  by  the  Secretary  of  War,  not  exceeding  five 
in  any  one  calendar  month,  at  which  they  shall  have  been  officially  present 
for  the  entire  required  period,  and  at  which  at  least  50  per  centum  of  the  com- 
missioned strength  and  60  per  centum  of  the  enlisted  strength  attend  and  par- 
ticipate for  not  less  than  one  and  one-half  hours.  Captains  commanding  or- 
ganizations shall  receive  $240  a  year  in  addition  to  the  driU  pay  herein  pre- 
scribed. Officers  above  the  grade  of  captain  shall  receive  not  more  than  $500 
a  year,  and  officers  below  the  grade  of  major,  not  belonging  to  organizations, 
shall  receive  not  more  than  four-thirtieths  of  the  monthly  base  pay  of  their 
grades  for  satisfactory  performance  of  their  appropriate  duties  under  such 
regulations  as  the  Secretary  of  War  may  prescibe.  Pay  under  the  provisions 
of  this  section  shall  not  accrue  to  any  ofQcer  during  a  period  when  he  shall  be 
lawfully  entitled  to  the  same  pay  as  an  officer  of  corresponding  grade  in  the 
Regular  Army:    ♦    ♦    ♦. 

The  $240  a  year  additional  now  claimed  is  payable  to  captains 
commanding  organizations  "  in  addition  to  the  drill  pay"  said  section 
109  as  amended  authorizes,  which  in  turn  is  payable  to  captains 
only  who  belong  to  organizations^  from  which  it  is  deduced  that  the 
$240  additional  per  year  is  payable  to  captains  only  who  belong  to 
orga/nizations, 

Capt.  West  has  already  received  pay  for  satisfactory  performance 
of  duty  as  an  officer  n4>t  belonging  to  an  organization.    He  iis  not 
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entitled  in  addition  to  the  $240  a  year  authorized  for  captains  in 
command  of  organizations  who  belong  to  organizations.  In  other 
words,  the  statute  does  not  contemplate  that  he  shall  at  the  same 
time  receive  additional  pay  under  it  as  an  officer  belonging  to  an 
organization  -and  as  not  belonging  to  one. 

It  appears  that  Capt.  West  was  a  member  of  headquarters,  First 
Coast  Defense  Command  and  coast  defense  quartermaster;  that  he 
was  merely  detailed  to  take  command  of  the  Ninth  Company  as 
distinguished  from  being  permanently  transferred  to  it,  and  that 
accordingly  he  did  not  during  any  portion  of  the  period  belong  to 
the  Ninth  Company. 

You  are  advised,  therefore,  that  you  are  not  authorized  to  pay  the 
voucher. 


PER  DIEM  IN   LIEU  OF  SUBSISTENCE  WHILE  ON  DUTY  AT 

WASHINGTON. 

An  employee  assigned  to  duty  in  the  field,  but  who  is  detained  in  Washinf- 
ton,  D.  0.,  for  the  purpose  of  instrtiction  in  the  duties  of  his  new  position, 
is  not  in  a  travel  status  during  such  period  of  detention  and  not  entitled 
to  a  per  diem  in  lieu  of  subsistence.     (26  Gomp.  Dec.  451  overruled.) 

Decision  by  Comptroller  General  McCarl,  February  13,  1922: 

Charles  E.  Molster,  disbursing  officer,  Department  of  Commerce, 
applied  November  28,  1921,  for  revision  of  the  action  of  the  Auditor 
for  the  State  and  Other  Departments  in  disallowing  by  miscella- 
neous settlement  No.  10788,  dated  June  4,  1921,  the  sum  of  $36,  per 
diem  paid  by  him  to  Mr.  Chauncey  P.  Carter  on  voucher  No.  34340, 
dated  June  19, 1919,  for  the  period  January  22,  1919,  to  January  30, 
1919. 

The  facts  submitted  are  stated  as  detailed  in  a  letter  to  claimant 
from  the  Bureau  of  Foreign  and  Domestic  Commerce,  dated  No- 
vember 21,  1921,  quoted  as  follows : 

Mr.  Garter  entered  the  bureau*s  service  In  Washington  on  March  4,  1916, 
was  advanced  from  the  position  of  expert  in  the  bureau  to  commercial  agent 
in  the  New  York  district  office  of  this  bureau  on  September  19,  1916.  On 
February  1,  1917,  he  was  reappointed  expert  and  returned  to  Washington  for 
special  service  in  the  bureau.  For  some  time  prior  to  his  appointment  as 
commercial  agent  in  charge  of  the  bureau's  Chicago  district  office,  January 
22,  1919,  Mr.  Carter  acted  in  the  capacity  as  assistant  to  the  director  of  the 
bureau.  On  January  22,  1919,  Mr.  Carter  was  appointed  commercial  agent  in 
charge  of  the  Chicago  office.  His  duties  as  assistant  to  the  director,  therefore, 
automatically  ceased  with  the  close  of  business  on  January  21,  1919.  On 
January  22,  1919,  Mr.  Carter  entered  upon  duty  in  his  new  capacity  and  was 
retained  in  the  Washington  office  for  the  nine  days  In  question,  receiving 
special  instructions  as  to  the  proper  performance  of  his  duties  as  commercial 
agent  in  charge  of  the  Chicago  office.  Mr.  Carter's  official  station  automatically 
became  Chicago,  with  his  appointment  as  commercial  agent  in  charge  of  that 
office,  January  22,  1919,  and  there  was  a  very  material  change  in  his  duties 
on  and  after  January  22,  1919,  as  compared  with  his  duties  as  assistant  to 
the  director. 
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The  act  of  April  6, 1914,  88  Stat.,  318,  provides  as  follows : 

On  and  after  July  first,  nineteen  hundred  and  fourteen,  unless  otherwise  ex- 
pressly provided  by  law,  no  officer  or  employee  of  the  United  States  shall  be 
allowed  or  paid  any  sum  in  excess  of  expenses  actually  incurred  for  sub- 
sistence while  traveling  on  duty  outside  of  the  District  of  Columbia  and  away 
from  his  designated  post  of  duty,  nor  any  sum  for  such  expenses  actually 
incurred  in  excess  of  $5  per  day ;  nor  shall  any  allowance  or  reimbursement  for 
subsistence  be  paid  to  any  officer  or  employee  in  any  branch  of  the  public 
service  of  the  United  States  in  the  District  of  Columbia  unless  absent  from  his 
designated  post  of  duty  outside  of  the  District  of  Columbia,  and  then  only  for 
the  period  of  time  actually  engaged  in  the  discharge  of  official  duties. 

This  was  followed  by  the  act  of  August  1,  1914,  38  Stat.,  680, 
which  reads : 

Seo.  13.  That  the  heads  of  executive  departments  and  other  Government 
estabUshments  are  authorized  to  prescribe  per  diem  rates  of  allowance  not 
exceeding  $4  in  lien  of  subsistence  to  persons  engaged  in  field  work  or  traveling 
on  official  business  outside  of  the  District  of  Columbia  and  away  from  their 
designated  posts  of  duty  when  not  otherwise  fixed  by  law.  For  the  fiscal  year 
nineteen  hundred  and  sixteen  and  annually  thereafter  estimates  of  approprla* 
tions  from  which  per  diem  allowances  are  to  be  paid  shall  specifically  state  the 
rates  of  such  aUowances. 

The  term  ^designated  post  of  duty"  as  used  in  the  laws  quoted 
means  the  place  where  the  official  duties  of  the  officer  or  employee 
are  required  to  be  performed* 

The  granting  of  actual  expenses  of  subsistence  or  a  per  diem  in  lieu 
thereof  presupposes  a  travel  status  necessitated  by  official  duties  or 
the  employee's  absence  from  his  designated  post  of  duty  under  tem- 
porary detail  in  connection  with  the  duties  usually  performed 
thereat 

Whether,  in  the  absence  of  a  law  specifically  so  providing,  a  place 
can  become  an  employee's  designated  post  of  duty  prior  to  the  time 
he  actually  enters  upon  duty  at  such  place  it  is  unnecessary  to  decide, 
but  the  law  is  well  settled  that  the  mere  designation  thereof  is  in- 
effectual, in  so  far  as  the  right  to  subsistence  is  concerned,  to  fix  an 
employee's  post  of  duty,  contrary  to  the  fact  that  his  duties  are  actu- 
ally performed  elsewhere.  18  Comp.  Dec.,  110;  23  Comp.  Dec,  8; 
25  Comp.  Dec,  899 ;  1  Comp.  Gen.,  62.    See  also  12  Comp.  Dec,  135. 

Mr.  Carter  performed  no  travel  and  the  construction  of  the  acts 
cited  seems  to  me  unwarranted  that  holds  the  right  to  subsistence 
can  accrue  to  an  employee  by  his  mere  delay  in  reporting  for  duty 
at  a  station,  for  whatsoever  reason  may  be  assigned,  and  any  holding 
of  the  accounting  officer  to  that  effect  will  not  hereafter  be  followed. 
Nor  can  I  give  assent  to  the  correctness  of  the  assertion  that  the  de- 
tention of  an  employee  for  the  purpose  of  instruction  in  the  duties  of 
a  position  to  which  he  has  been  appointed  or  promoted  is  solely  for 
the  convenience  of  the  Oovemment. 

In  any  event,  no  order  was  issued  detailing  Mr.  Carter  to  temporary 
duty  in  Washington  subsequent  to  January  22,  1919,  and  it  must  be 
assumed  that  his  delay  in  reporting  to  his  duty  station  in  Chicago  was 
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not  absence  from  a  designated  post  of  duty  within  the  contemplation 
of  travel  expense  laws  or  regulations. 

The  payment  in  this  case  having  been  under  authority  of  existing" 
decisions  of  the  Comptroller  of  the  Treasury,  is  allowed. 

The  action  of  the  auditor  is  reversed  and  a  difference  of  $36  is  cer- 
tified for  allowance  in  the  disbursing  officer's  account. 


TRANSPORTATION   OF   DEPENDENTS   OF   CONSULAR   OFFICERS, 

Where  the  family  of  a  consular  officer  returns  to  the  United  States  for  personal 
reasons  the  consular  regulations  do  not  authorize  payment  of  their  trans- 
portation expenses  from  the  United  States  to  a  new  duty  station  to  which 
the  consular  officer  had  been  transferred  during  absence  of  his  family. 

Comptroller  General  McCarl  to  the  Secretary  of  State,  February  14,  1922: 

I  have  your  letter  of  February  2, 1922,  received  in  this  office  Febru- 
ary 10,  1922,  requesting  decision  as  to  payment  of  transportation 
expenses  of  the  family  of  a  consul  who  has  been  transferred  to  Europe 
from  his  post  in  India.  The  material  facts  stated  in  your  submission 
are  as  follows : 

The  consul  had  been  stationed  in  India  for  a  considerable  period. 
His  wife  originally  accompanied  him  to  that  post,  but  on  account  of 
conditions  there,  including  illness  of  a  young  son  brought  on  by  cli- 
matic conditions,  was  unable  to  remain  there  and  accordingly  re- 
turned to  the  United  States  at  her  own  expense  to  reside  temporarily. 
She  had  not  found  it  practicable  up  to  the  time  of  the  consul's 
transfer  to  another  post  to  return  to  his  post  in  India. 

Paragraph  48  of  the  travel  regulations  of  diplomatic  and  consular 
officers  provides  that  an  officer  who  is  given  designation  to  a  new 
post  while  in  the  United  States  or  en  route  thereto  or  therefrom,  on 
leave  of  absence,  shall  be  entitled  to  reimbursement  of  transporta- 
tion expenses  under  conditions  and  limitations  set  forth  in  the  regu- 
lations, including  expenses  of  his  family  or  such  portion  as  may  be 
with  him  or  in  the  United  States,  and  transportation  of  his  personal 
effects. 

This  regulation  makes  provision  for  those  cases  only  where  the 
consul  himself  is  on  leave  of  absence  and  away  from  his  post  of 
duty.  It  does  not  provide  for  payment  by  the  Government  of  the 
expense  of  returning  the  family  from  the  United  States  to  the  con- 
sul's post,  old  or  new,  they  having  left  the  consul  on  duty  at  the 
old  post,  no  leave  of  absence  having  been  granted  to  him,  and  he 
not  having  traveled  with  them  or  been  followed  by  them  either  to  or 
from  the  United  States.  The  absence  of  the  consul's  family  in  the 
United  States  was  for  purely  personal  reasons  and  put  no  obligation 
on  the  United  States.    Their  return  to  India  would  have  been  at 
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their  own  expense,  and  it  does  not  appear  that  the  transfer  of  the 
consul  to  Europe  increased  that  expense. 

The  appropriation  for  transportation  of  consular  officers  in  going 
to  and  returning  from  their  posts,  act  of  March  2,  1921,  41  Stat., 
1208,  provides  for  payment  of  such  expenses  of  officers  and  their 
families  '^  under  such  regulations  as  the  Secretary  of  State  may 
prescribe.'^  The  regulations  which  the  Secretary  has  made  can  not 
be  construed  as  covering  the  expenses  now  in  question,  nor  would  any 
regulation  be  authorized  not  in  conformity  with  law.  There  is, 
therefore,  no  authority  for  the  payment  in  question  under  this  ap- 
propriation. 


TUITION    OP   INDIAN    CHILDREN    ATTENDING    MONTANA 

SCHOOLS. 

In  view  of  joint  resolution  of  February  13,  1922,  42  Stat.,  364,  payment  of 
tuition  is  auttiorized  for  Indian  children  enroUed  and  educated  in  Montana 
State  public  scliools  from  funds  appropriated  for  that  purpose. 

ComptroUer  General  McCarl  to  the  Secretary  of  the  Interior,  February  IS, 
.  1922: 

I  have  your  letter  filed  on  November  10, 1921,  requesting  review  of 
the  action  of  the  Interior  Department  Division,  this  office,  in  dis- 
allowing by  settlement  No.  67072,  of  October  27,  1921,  claim  of  the 
directors  of  school  district  No.  9,  BroXvning,  Mont.,  in  amount  of 
$14,471.10,  covering  tuition  of  Indian  pupils  attending  public  school, 
district  No.  9,  during  the  fiscal  year  1921,  the  disallowance  being  by 
reason  of  section  10  of  the  act  of  February  14, 1920, 41  Stat.,  421,  and 
section  10  of  the  act  of  March  3, 1921,  41  Stat.,  1237,  which  sections, 
in  consideration  of  the  grants  therein  made,  contained  provisos  which 
were  construed  to  prohibit  the  payment  for  tuition  of  Indian  children 
attending  such  schools. 

By  joint  resolution  approved  February  13,  1922,  42  Stat.,  364,  it 
was  provided : 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  nothing  contained  in  the  provisions  of 
section  10  of  the  Act  of  Fehmary  14,  1920  (Forty-first  Statutes  at  Large,  page 
421),  and  of  section  10  of  the  Act  of  March  3,  1921  (Forty-first  Statutes  at 
LArge,  page  1237),  shaU  be  construed  to  preclude  the  payment  of  tuition  for 
Indian  children  enroUed  and  educated  in  Montana  State  pubUc  schools,  pursuant 
to  annual  or  existing  appropriations  of  pubUe  money  for  payment  of  such 
tuition. 

In  view  of  the  provisions  of  said  enactment,  upon  a  review  of  the 

settlement,  it  is  reversed  and  the  amount  of  $14,471.10  certified  due 

claimant. 


430  DECISIONS  OF  THE  COMPTROIJ.EE  GEITRRAU 

PAYMENT  OF  INTBRBST  ON  INTERNAL  RBVBNUE  TAXES 

REFUNDED. 

On  all  claims  allowed  on  and  after  November  28,  1021,  for  refund  of  or  credit 
for  internal  revenue  taxes,  interest  may  be  paid  on  amounts  which  repre- 
sent taxes  erroneously  paid  or  collected  prior  to  that  date  and  for  periods 
accruing  prior  to  that  date,  subject  to  the  specific  provisions  of  the  act  of 
November  23,  1921.  42  Stat.,  316,  with  respect  to  the  date  from  which  In- 
terest shall  be  computed. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  February  15* 
1922: 

You  have  submitted  to  this  office  for  decision  certain  questions  pre- 
sented by  the  Commissioner  of  Internal  Revenue  in  his  letter  to  you, 
dated  February  6,  1922,  relative  to  the  payment  of  interest  under 
authority  of  the  provisions  of  section  1324  (a)  of  the  act  of  Novem- 
ber 23, 1921, 42  Stat.,  316. 

The  provisions  in  question  read : 

That  upon  the  aUowance  of  a  claim  for  the  refund  of  or  credit  for  internal 
revenue  taxes  paid,  interest  shall  be  allowed  and  paid  upon  the  total  amount 
of  such  refund  or  credit  at  the  rate  of  one-half  of  1  per  centum  per  mouth  to 
the  date  of  such  allowance,  as  follows:  (1)  if  such  amount  was  paid  under  a 
specific  protest  setting  forth  in  detail  the  basis  of  and  reasons  for  such  pro- 
test, from  the  time  when  such  tax  was  paid,  or  (2)  if  such  amount  was  not 
paid  under  protest  but  pursuant  to  an  additional  assessment,  from  the  time 
■BCh  additional  assessment  was  paid,  or  (8)  if  no  protest  was  made  and  the 
tax  was  net  paid  pursuant  to  an  additional  asaeasment,  from  fAx  months  after 
the  date  of  filing  of  such  daim  for  refund  or  credit.  The  terra  **  additional 
assessment "  as  used  in  this  section  means  a  farther  assessment  for  a  tax  of 
the  same  character  previously  paid  in  part 

The  questions  presented  are  as  follows : 

(1)  If  a  "  q)ecific  protest "  was  filed  at  the  time  of  payment  of  tax  which 
was  prior  to  the  enactment  of  the  revenue  act  of  1921  and  the  refund  of  such 
IMiyment  is  allowed  subsequent  to  the  enactmoit,  will  interest  accrue  from  the 
date  of  payment  of  the  tax  to  the  date  of  allowance  of  the  refund? 

(2)  If  an  additional  assessment  was  paid  prior  to  the  enactm^it  of  this  law 
and  the  refund  of  such  additional  assessment  was  allowed  subsequent  to  the 
anactment,  will  interest  accrue  from  the  payment  of  such  additional  assess- 
ment to  the  date  of  aUowance  of  the  refund? 

(8)  On  the  claims  filed  in  the  bureau  and  not  adjusted  with  which  no 
protest  was  filed  and  which  do  not  represent  additional  assessments,  will  in- 
terest accrue  after  6  months  from  the  date  of  filing  such  daim  until  the  date 
of  aUowance? 

In  other  words,  is  the  revenue  act  of  ld21  retroactive  in  the  application  of 
section  1324? 

The  law  referred  to  is  not  retroactive  in  the  sense  of  authorizing 
payment  of  interest  on  claims  theretofore  allowed,  but  I  find  nothing 
in  its  provisions  to  indicate  an  intent  to  limit  its  application  to  re- 
funds on  taxes  thereafter  to  be  paid,  or  to  periods  thereafter  to  ac- 
crue. The  provision  is  remedial  and  therefore  should  not  be  nar- 
rowed by  construction.  I  think  the  language  of  the  provision  clearly 
justifies  the  conclusion  that  it  was  intended  to  authorize  the  payment 
of  interest  in  the  case  of  all  claims  thereafter  allowed  subject  to  the 
specific  provisions  with  reference  to  the  date  from  which  interest 
should  be  computed  in  the  three  different  cases,  to  wit :  Date  of  pay- 
ment of  tax,  date  of  payment  of  additional  assessment,  and  date 
of  expiration  of  six  months  after  filing  of  daim,  as  the  case  may  be. 
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Therefore,  each  of  the  three  specific  questions  presented  is  answered 
in  the  afBrmative  with  the  understanding,  of  course,  that  they  relate 
to  claims  allowed  on  or  after  November  23, 1821,  the  date  of  the  en- 
actment. 


AVIATION-DUTY  PAY— ARMY. 

An  officer  of  the  Air  Service  of  the  Army  continuously  assigned  to  duty  requir- 
ing him  to  participate  regularly  and  frequently  in  aerial  flights  is  entitled 
to  the  aviation  increase  of  pay  during  the  time  necessarily  spent  in  travel- 
ing otherwise  tlian  by  air  on  a  change  of  station,  if  during  the  calendar 
month  in  which  travel  is  perforated,  or  in  the  succeeding  calendar  month, 
he  has  participated  in  the  number  of  flights  required  by  existing  regula- 
tions. 

Comptroller  General  MeCarl  to  the  Secretary  of  War»  February  16,  1922: 

I  received  January  19, 1922,  by  indorsement  of  The  Adjutant  Gen- 
eral by  your  order,  request  for  decision  as  to  the  right  of  Air  Service 
officers  to  increased  pay  for  aviation  duty  while  in  transit  between 
stations,  where  the  officers  concerned,  immediately  prior  to  departure 
from  the  old  station,  were  on  duty  requiring  them  to  participate 
regularly  and  frequently  in  aerial  flights,  and  upon  arrival  at  the 
new  station  are  immediately  placed  on  such  duty  at  that  station. 

The  specific  case  of  1st  Lieut.  Oliver  P.  Gothlin,  jr.,  A.  S.,  is 
presented. 

Paragraph  8  of  Special  Orders  No.  217,  dated  headquarters,  Lang- 
ley  Field,  Virginia,  September  26, 1921,  is  as  follows : 

In  compUance  with  letter  of  instructions  from  The  Adjutant  General  of  the 
Army,  W.  D.,  Sept.  24,  1921  (A.G.  045  92  (9  22  21),  the  following-named  officers 
of  the  Air  Service,  now  at  this  station,  will  proceed  on  or  before  Sept.  30,  1921, 
to  the  stations  designated  after  their  respective  names,  reporting  upon  arrival 
thereat  to  the  commanding  officer  for  duty. 

Ist  Lt  Oliver  P.  Gothlin,  Jr.,  Godman  Field,  Gamp  Knox,  Ky. 

Paragraph  5  of  Special  Orders  No.  42,  dated  headquarters, 
Grodman  Field,  Camp  Knox,  Ky.,  October  10,  1921,  is  as  follows: 

The  following-named  officer  having  reported  at  this  station,  is  announced  as 
being  on  duty  requiring  regular  and  frequent  participation  in  aerial  flights; 
from  the  date  set  opposite  his  name: 

1st  Lieut.  Oliver  P.  Gothlin,  jr.,  A.  S.,  Oct.  10,  1921. 

The  officer  certifies  as  follows : 

I  certify  that  I  left  Langley  Field,  Virginia,  October  1,  1921,  and  arrived  at 
Crodman  Field,  Camp  Knox,  Ky.,  on  the  ninth  of  the  same  month,  per  Special  Or- 
ders #217,  paragraph  8,  headquarters,  Langley  Field,  Virginia ;  that  I  was  placed 
on  flying  status  at  Grodman  BHeld,  Oamp  Knox,  Ky„  per  Special  Orders  #42, 
paragraph  5,  Godman  Field,  Camp  Knox,  Kentucky,  dated  October  10,  1921; 
that  I  flew  a  total  of  five  hours  and  twenty-four  minutes  during  October, 
1921,  as  shown  by  the  records  of  the  operations  officer,  Godman  Field,  Camp 
Knox,  Kentucky ;  •  •  ♦  that  during  the  month  of  November,  1921,  I  flew  a 
total  of  four  hours  and  sixteen  minutes,  as  shown  by  the  records  of  the  opera- 
tions officer,  Godman  Field,  Camp  Knox,  Kentucky;  and  ^  *  •  that  the 
finance  officer  refused  to  pay  flying  pay  from  the  first  to  the  tenth  of  October, 
1921,  whidi  amounted  to  twenty-five  dollars  and  eighteen  cents  (|25.18). 

Twenty-five  flights  are  reported  to  have  been  performed  by  th« 
officer  during  the  period  October  10  to  November  23, 1921. 
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Section  13a  of  the  act  of  June  4, 1920,  41  Stat,  763,  so  far  as  here 
material,  provides : 

Officers  and  enlisted  men  of  the  Army  shall  receive  an  increase  of  50  per  cen- 
tum of  their  pay  while  on  duty  requiring  them  to  participate  regularly  and  fre- 
quently in  aerial  flights;  and  hereafter  no  person  shall  receive  additional  pay 
for  aviation  duty  except  as  prescribed  in  this  section.     ♦    •     ♦ 

Orders  No.  6,  Office  of  the  Director  of  Air  Service,  dated  February 
S4,  1920,  presumably  having  your  implied  or  specific  approval,  con- 
tain the  following  provisions : 

4.  "Flying  status"  is  defined  as  that  status  peculiar  to  officers  who  have 
been  assigned  to  duty  "  requiring  them  to  participate  in  regular  and  frequent 
aerial  flights  "  as  contemplated  in  paragraphs  12691.  A.  R.,  1913. 

5.  (a)  For  flights  in  heavier-than-air  craft,  an  officer  is  construed  to  have 
actually  participated  in  regular  and  frequent  flights  during  any  period  in  which 
he  has  participated  In  aerial  flights  at  the  rate  of  10  flights  per  month.  Officers 
holding  rating  of  airplane  pilot,  junior  military  aviator,  or  miUtary  aviator^ 
will  be  required  to  pilot  the  airplane  during  these  specified  fights.    •    *    * 

(b)  In  order  that  a  proper  limit  may  be  established  in  connection  with  regu- 
larity of  flights,  It  is  construed  that  an  officer  may  properly  certify  to  his  par- 
ticipation in  regular  and  frequent  aerial  flights.  If,  in  two  succeeding  months, 
he  participates  in  twenty  flights.  This  construction  will  be  made  only  where  in- 
clemency of  weather,  or  other  unavoidable  cause,  prevents  an  officer  from  mak- 
ing a  total  of  ten  flights  in  one  month.  Whenever  an  officer  is  prevented  from 
flying  for  a  portion  of  a  month,  due  to  leave  of  absence,  or  other  cause,  which, 
by  regulation,  has  been  held  to  technically  remove  an  officer  from  flying  status, 
he  is  only  entitled  to  flying  pay  for  the  balance  of  the  month,  after  completion 
of  a  sufficient  number  of  flights,  at  the  rate  of  ten  flights  per  month,  to  cover  said 
period. 

6.  Pursuant  to  the  policy  announced  in  subparagraph  (a)  of  Paragraph  5 
above,  commanding  officers  will  place  flying  officers  on  flying  status  immediately 
upon  their  reporting  for  duty.  (An  officer  on  flying  status  retains  such  status 
while  changing  station  if  he  is  placed  on  flying  status  at  his  new  station.  Deci- 
sions of  Judge  Advocate  General,  December,  1918.) 

The  distance  from  Langley  Field,  Va.,  to  Camp  Knox,  Ky.,  via 
Louisville,  is  760  miles.  The  officer  certifies  that  he  was  nine  days  in 
transit,  but  his  status  during  the  period  in  excess  of  the  normal  travel 
time  is  not  shown;  and  upon  informal  inquiry  of  The  Adjutant  Gen- 
eral's office  it  was  stated  that  the  records  do  not  show  facts  other  than 
that  the  officer  arrived  at  Godman  Field  October  10, 1921. 

The  normal  travel  time  between  Langley  Field  and  Camp  Knox, 
Ky.,  is  much  less  than  nine  days,  and  if  on  leave  during  any  portion 
of  the  period  he  is  not  entitled  to  the  increased  pay  during  that  period* 
22  Comp.  Dec,  141.  The  facts  should  be  stated  and  if  they  show  that 
the  time  involved  was  not  for  any  personal  reasons,  the  flight  status 
is  maintained. 

It  is  noted  that  while  paragraph  6  of  Orders  No.  6  direct  that 
immediately  upon  reporting  for  duty  flying  officers  shall  be  placed 
in  flying  status,  the  parenthetical  portion  of  the  paragraph  de- 
termines that  an  officer  retains  flying  status  while  traveling  on 
change  of  station.  This  is  necessarily  dependent  on  that  no  in- 
terruption to  the  direct  travel  has  occurred  so  as  to  affect  the  flying 
status. 

I  am  of  opinion  that  an  officer  continuously  assigned  to  duty 
requiring  him  to  participate  regularly  and  frequently  in    aerial 
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flights  is  entitled  to  the  aviation  increase  of  pay  during  the  time 
necessarily  spent  in  traveling  otherwise  than  by  air  on  a  change  of 
station,  if  during  the  calendar  month  in  which  travel  is  performed, 
or  in  the  succeeding  calendar  month  he  has  participated  in  the 
number  of  flights  required  by  existing  regulations.  This  view, 
however,  does  not  authorize  the  increased  pay  during  imnecessary 
delays  en  route  or  those  which  are  charged  as  leave. 
Your  question  is  answered  accordingly. 


MAIL  CONTRACTORS. 

The  Hen  created  under  authority  of  section  -9  of  the  act  of  May  18,  1916,  89 
Stat.,  162,  on  money  due  maU  contractors  from  the  Government  In  favor 
of  other  persons  performing  services  for  such  contractors  in  carrying  the 
mail,  does  not  extend  to  indebtedness  of  a  mail  contractor  incurred  under 
a  charter  party  for  use  and  operation  of  a  vessel  generally,  even  though 
carrying  the  mail  may  have  been  include<l  in  the  terms  thereof. 

Comptroller  General  McCarl  to  the  Postmaster  General,  February  16,  1922: 

I  have  your  letter  of  February  10,  with  inclosures  requesting  de- 
cision whether  payment  of  the  sum  of  $2,262.21  alleged  to  be  due 
from  Andrew  C.  Smith,  a  mail  contractor,  to  Adam  Bernhoft  and 
others  may  be  made  to  the  said  Adam  Bernhoft  and  others  from 
the  balance  due  from  the  Government  to  Smith  under  his  mail  con- 
tract. 

It  appears  that  Andrew  C.  Smith  was  the  contractor  for  carrying 
the  mails  on  steamboat  route  No.  78060,  Seward  to  Unalaska  and 
Nushagak,  Alaska;  that  the  contract  was  terminated  and  the  mail 
service  on  the  route  discontinued  from  November  30,  1921 ;  that  the 
balance  due  the  contractor  under  his  mail  contract  is  $8,174.73 ;  and 
that  by  charter  party  dated  January  19,  1921,  Adam  Bernhoft  and 
others,  owners  of  the  American  gas  schooner  Venus^  chai*tered  said 
vessel  to  Smith  for  the  term  expiring  June  30,  1921,  with  an  option 
to  extend  for  a  period  of  three  months,  '^  to  be  operated  upon  the  mail 
route  between  the  ports  of  Seward  and  Unalaska  and  way  ports'* 
and  used  in  conveying  freight  and  passengers,  on  said  route. 

Under  the  terms  of  the  charter  party  between  Smith  and  the 
owners  of  the  vessel  the  charter  hire  was  at  the  rate  of  $550  per 
month,  payable  monthly  in  advance.  One  of  the  owners,  Adam  Bern- 
hoft, was  to  be  employed  by  Smith  as  captain  of  the  vessel  at  a  sal- 
ary of  $250  per  month,  payable  monthly  in  advance.  The  contractor 
was  to  pay  all  bills  for  fuel,  repairs,  labor,  equipment,  and  supplies 
furnished  to  the  vessel  during  the  term  of  the  contract,  and  to  pay 
the  owners  20%  of  the  gross  passenger  and  freight  earnings  on  each 
extra  trip  in  addition  to  the  mail  trips. 

It  is  alleged  by  the  owners,  although  not  admitted  by  the  contractor 
nor  established,  that  the  charter  party  was  extended  to  include  the 
ending  of  the  last  mail  trip,  December  14, 1921,  and  it  appears  that 
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the  Venus^  operating  under  the  charter  party,  performed  tlie 
quired  mail  service  from  February,  1921,  to  December,  1921. 
Section  9  of  the  act  of  May  18, 1916,  39  Stat.,  162,  provides: 

That  If  any  person  shaU  hereafter  perform  any  service  for  any  contractor  or 
subcontractor  in  carrying  the  mail,  he  shall,  upon  filing  in  the  department  his 
contract  for  such  service  and  satisfactory  evidence  of  its  performance,  there- 
after have  a  lien  on  any  money  due  such  contractor  or  subcontractor  for  such 
service  to  the  amount  of  same;  and  if  such  contractor  or  subcontractor  shall 
fail  to  pay  the  party  or  parties  who  have  performed  service  as  aforesaid  the 
amount  due  for  such  service  v^ithln  two  months  after  the  expiration  of  the  month 
in  which  such  service  shall  have  been  performed  the  Postmaster  General  may 
cause  the  amount  due  to  be  paid  safd  party  or  parties  and  charged  to  the  con- 
tractor :  Provided,  I'hat  such  payment  shall  not  in  any  case  exceed  the  rate  of 
pay  per  annum  of  the  contractor  or  subcontractor. 

The  lien  created  under  authority  of  this  section  extends  only  to  the 
amount  due  from  the  mail  contractor  to  tlie  person  with  whom  he 
has  contracted,  for  the  performance  of  service  "  in  carrying  the  mail  ^ 
and  at  no  event  at  a  rate  in  excess  of  the  rate  of  pay  of  the  mail 
contractor. 

In  the  case  here  presented  the  rate  of  pay  of  the  mail  contractor 
is  not  shown,  but  it  does  appear  that  the  contract  entered  into  be- 
tween the  mail  contractor  and  the  present  claimants  was  not  a  con- 
tract for  the  performance  of  service  in  carrying  the  mail,  but  a  gen- 
eral contract  for  the  hire  of  a  vessel  to  be  used  not  only  in  carrying 
the  mail  but  in  carrying  freight  and  passengers  as  well,  and  also  in 
making  voyages  on  which  no  mail  was  carried. 

The  amount  alleged  to  be  due  from  the  mail  contractor  to  the 
master  or  owners  of  the  vessel  may  be  itemized  as  follows : 

Charter  hire  November  19  to  January  3 $843. 33 

Salary  of  captain  November  4  to  January  3 483. 35 

Salary  of  two  other  members  of  crew  November  4  to  January  4 660. 82 

Balance  due  for  repairs  to  November  14 114. 00 

Commission  on  freight  charges  since  December  14 12.25 

Commission  on  passenger  fares  since  December  14 22. 55 

Provision  for  voyage  subsequent  to  December  14 155. 53 

Coal  subsequent  to  December  14 2. 70 

Total- 2. 294. 53 

Less  freight  and  passenger  earnings  due  contractor  to  December  14 33. 32 

Balance 2, 262. 21 

It  is  apparent  from  these  items  that  the  amount  claimed  represents 
the  alleged  indebtedness  of  the  mail  contractor  on  account  of  the  use 
and  operation  of  the  vessel  generally,  a  large  portion  of  which  relates 
to  a  period  subsequent  to  the  termination  of  the  mail  contract  and 
during  which  no  service  was  performed  in  carrying  the  mail.  There- 
fore, even  if  it  could  be  held  that  the  charter  party  was  a  contract 
for  the  performance  of  service  in  carrying  the  mail  within  the  mean- 
ing of  the  law  hereinbefore  quoted,  only  a  portion,  probably  less 
than  half,  of  the  amount  claimed  could  be  regarded  as  compensation 
for  the  mail-carrying  service.  But  for  reasons  hereinbefore  stated 
I  am  constrained  to  hold  that  the  charter  party  in  this  case  was 
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not  a  contract  for  the  performance  of  service  in  carrying  the  mail 
and  that  section  9  of  the  act  of  May  18, 1916,  has  no  application  to  it. 
Answering  your  question  specifically  I  have  to  advise  that  the  pro- 
posed payment  to  the  owners  of  the  vessel  is  not  authorized. 


AVAILABILITY  OP  APPROPRIATIONS  BEYOND  FISCAL  YEAR. 

The  appropriation  "  For  repairs  and  improvements  to  the  Patent  OflSce  Build- 
ing **  act  of  June  23, 1913,  38  Stat.,  43,  is  not  an  appropriation  for  "  pubUe 
buUdings  "  within  the  meaning  of  section  7  of  the  act  of  August  24,  1912, 
37  Stat.,  487,  as  amended,  making  appropriations  for  public  buildings  avaU- 
able  without  year,  but  is  an  annual  appropriation  not  available  for  obliga- 
tions incurred  after  June  30,  1914. 

Comptroner  General  McCarl  to  the  Secretary  of  the  Interior,  February  17» 
1922: 

By  indorseitient  dated  January  9, 1922,  upon  a  letter  addressed  to 
you  by  the  Commissioner  of  Patents  under  date  of  January  7,  deci- 
sion is  requested  whether  the  appropriation  of  $220,000  made  in  the 
sundry  civil  appropriation  act  of  June  23,  1913,  38  Stat.,  43,  for 
repairs  and  improvements  to  the  Patent  Office  Building  is  now  avail- 
able for  such  repairs  and  improvements,  and  if  so  under  what  con- 
ditions it  may  be  utilized. 

The  provision  in  the  act  of  June  23, 1913,  making  the  appropria- 
tion in  question,  reads: 

For  repairs  and  improvements  to  the  Patent  Office  BuUding,  as  set  forth  Id 
Senate  document  numbered  five  hundred  and  forty-three  of  the  Sixty-first 
Congress,  all  of  the  work  to  be  done  under  the  supervision  and  direction  of  the 
Superintendent  of  the  Capitol  Building  and  Qrounds,  and  to  be  immediately 
available,  $220,000. 

Section  7  of  the  act  of  August  24, 1912, 37  Stat,  487,  as  amended  by 
section  6  of  the  act  of  March  8, 1919,  40  Stat.,  1309,  provides : 

No  specific  or  indefinite  appropriation  made  hereafter  in  any  regular  annual 
appropriation  act  shaU  be  construed  to  be  permanent  or  available  continuously 
without  reference  to  a  fiscal  year  unless  it  belongs  to  one  of  the  foUowing 
four  classes:  "Rivers  and  harbors,"  "lighthouses,*'  "public  buildings,"  and 
"  pay  of  the  Navy  and  Marine  Corps,"  •  ♦  *  or  unless  it  is  made  in  terms 
expressly  providing  that  it  shaU  continue  available  beyond  the  fiscal  year 
for  which  the  appropriation  act  in  which  it  is  contained  makes  provision. 

The  appropriation  now  under  consideration  was  made  in  an  an- 
nual appropriation  act,  and  it  is  not  ^^  made  in  terms  expressly  pro- 
viding that  it  shall  continue  available  beyond  the  fiscal  year  for 
which  the  appropriation  act  in  which  it  is  contained  makes  provi- 
sion." Therefore,  the  only  question  for  consideration  is  whether 
it  applies  to  either  of  the  four  classes  of  appropriations  specifically 
named.  There  can  be  no  doubt  that  it  does  not  apply  to  either  the 
first,  second,  or  fourth  class  mentioned,  and  I  think  it  must  be  held 
that  appropriations  for  repairs  and  improvements  to  public  build* 
ings  are  not  appropriations  for  public  buildings  within  the  meaning 
of  that  term  as  used  in  the  act  of  August  24,  1912,  and  the  act  of 
June  20, 1874, 18  Stat,  110. 

I  note  the  Commissioner's  statement  to  the  effect  that  this  appro- 
priation is  indicated  as  of  no  year  in  the  combined  statement  of 
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receipts,  disbursements,  etc.,  during  the  fiscal  year  ended  June  30, 

1920,  and  that  it  is  still  carried  on  the  books  of  the  Treasury  as  with- 
out year.  But  the  administrative  action  of  the  Treasury  Depart- 
ment in  classifying  appropriations  for  the  purpose  of  posting  or 
reporting  is  not  conclusive  in  the  matter,  the  question  as  to  the  avail- 
ability of  appropriations  being  for  determination  by  this  office  in 
the  light  of  statutory  enactments  applicable  thereto.  19  Comp. 
Dec,  263. 

For  reasons  herein  stated  I  have  to  advise  that  the  appropriation 
in  question  is  not  available  for  obligations  incurred  after  June  30, 
1914.  

COMMUTATION   OF   QUARTERS,   HEAT   AND    LIGHT— ARMY 

OFFICERS. 

Quarters  In  an  officers*  club  in  a  buUding  owned  or  controlled  by  the  Qovem- 
ment  at  an  Army  camp  are  considered  public  quarters,  occupancy  of  which, 
by  an  officer  and  his  wife,  precludes  payment  of  commutation  of  quarters. 

Where  the  statutes  authorizing  the  establishment  and  maintenance  of  an  Army 
post,  and  actions  of  the  War  Department  in  connection  therewith,  indi- 
cate a  clear  Intention  to  make  the  post  a  permanent  one,  officers  on  duty 
thereat  may  not  be  considered  as  "on  field  duty"  within  the  meaning  of 
the  act  of  AprU  16,  1918,  40  Stat.,  530,  authorizing  payment  of  commuta- 
tion of  quarters,  heat  and  Ught  for  dependents  to  officers  on  field  duty. 

An  officer  of  the  Army  on  duty  at  the  Field  Artillery  School  at  Camp  Knox, 
Ky.,  is  not  "  on  field  duty  "  and  is  therefore  not  entitled  to  commutation 
of  quarters  heat  and  light  for  dependents. 

Assistant  Comptroller  General  Ginn  to  the  Secretary  of  War»  February  18, 
1922: 

I  have  your  letter  of  January  26, 1922,  requesting  decision  whether 
on  the  facts  presented  First  Lieut  D.  N.  Hauseman,  Ordnance  De- 
partment, is  entitled  to  commutation  of  quarters,  heat,  and  light  for 
dependents,  while  on  duty  at  the  Field  Artillery  School,  Camp 
Knox,  Ky. 

It  appears  that  on  October  27,  1921,  Lieut.  Hauseman  applied  to 
the  assistant  commandant.  Field  Artillery  School^  Camp  Eoiox,  for 
quarters  for  himself  and  his  wife;  that  upon  receipt  of  advice  that 
none  were  available  he  procured  a  room  or  rooms  in  the  Officers'  Club 
at  Camp  Knox ;  that  he  claimed  commutation  of  quarters,  heat,  and 
light  for  dependents  under  the  act  of  April  16,  1918,  40  Stat.,  530; 
and  that  the  disbursing  officer  declined  to  pay  the  voucher  as  he  was 
of  opinion  that  the  case  came  within  the  decision  of  September  26, 

1921,  1  Comp.  Gen.,  161. 

The  question  is,  therefore,  whether  the  principles  applicable  to 
hostess  houses  and  service  clubs  generally  located  on  Government* 
owned  land,  which  was  the  matter  of  that  decision,  are  applicable  to 
the  Officers'  Club  at  Camp  Kxiox. 

The  history  of  the  building  and  other  pertinent  facts  are  con* 
tained  in  the  following  statement  of  the  conmianding  officer  at  Camp 
Knox: 
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{a)  The  building  in  question  was  erected  from  private  funds  during  the 
war  upon  the  Government  reservation  of  Camp  Knox,  Ky.,  by  the  War  Gamp 
Community  Service. 

(6)  Upon  the  withdrawal  of  the  War  Camp  Community  Service  from  the 
camp,  the  building  was  neither  abandoned  nor  turned  over  to  the  Government, 
but  was  taken  over  by  a  mutual  association,  to  wit,  the  Officers'  Club,  and 
thereafter  operated  by  them  in  the  interest  of  tlie  officers  stationed  in  the 
camp. 

(c)  The  said  building  has  never  been  controlled  nor  operated  by  the  Gov- 
ernment through  any  of  its  agencies,  but  has  remained  under  the  control  of  the 
said  Officers*  Club. 

(d)  Repairs  and  cost  of  maintenance  of  the  said  building  have  not  been  paid 
for  by  the  United  States,  nor  have  soldiers  or  civilians  in  the  employ  of  the 
United  States  been  engaged  in  such  repairs  or  maintenance  at  any  time.  All 
repairs,  maintenance,  and  service  in  the  Officers'  Club  are  paid  for  from  the 
funds  of  the  club. 

(e)  The  rental  of  $30  per  month  for  one  room  or  $45  for  two  rooms  has 
been  a  rental  in  the  full  sense  of  the  word,  and  covers  the  items  of  hotel 
service,  maintenance,  heat,  light,  and  a  margin  of  profit  that  has  accrued  to 
the  said  Officers'  Club,  and  has  been  utilized  by  the  club  in  supporting  other 
activities  in  which  it  is  engaged. 

if)  A  certain  amount  of  heat  and  light  has  been  furnished  by  the  Govern- 
ment to  the  club,  said  amount  being  taken  as  the  proportion  permissible  Ib 
such  cases  from  the  allowances  of  officers  participating  in  the  privileges  of  the 
Officers'  Club  and  not  resident  in  the  building.  The  remainder,  corresponding 
to  the  allowances  of  officers  resident  in  the  club,  has  been  refunded  in  cash  to 
the  Government  through  the  agency  of  the  club. 

iff)  There  are  no  public  quarters  available  for  this  officer  at  Camp  Knox, 
Ey.,  at  the  present  time,  and  he  is  therefore  virtually  obliged  to  reside  at  th« 
dub  and  to  pay  rent  for  his  room  therein.  His  only  alternative  is  to  rent 
quarters  outside  the  camp,  which  would  clearly  entitle  him  to  the  commutation 
claimed,  but  which  is  not  permissible  under  the  conditions  of  service,  due  to 
the  distance  and  consequent  loss  of  time. 

(h)  The  rooms  occupied  by  officers  at  the  Officers'  Club  are  not  adequate 
quarters,  as  contemplated  by  law  and  regulations,  being  rooms  of  only  11  ft 
4  in.  by  8  ft.  6  in.,  with  common  bath  and  toilet  fadlities. 

It  seems  from  this  statement  that  a  licensee  erected  a  building  on 
Government  land,  subsequently  discontinued  its  use  of  the  building 
and  presumably  abandoned  it— at  least  it  does  not  affirmatively  ap- 
pear that  the  licensee  transferred  title  to  the  building  to  any  one 
either  with  or  without  the  consent  of  the  Government;  and  that 
certain  officers  formed  a  mutual  association  and  took  possession  of 
the  building,  made  repairs  thereto,  and  operated  it  for  their  purposes 
and  for  profit. 

By  whose  permission  or  authority  they  were  permitted  to  take  pos- 
session of  the  building,  as  against  the  Government's  right  thereto 
upon  abandonment  by  the  licensee,  does  not  appear ;  nor  is  their  au- 
thority or  permission  to  maintain  a  building  on  Government  land 
shown. 

On  the  facts  now  presented  the  mutual  association  of  officers  has 
no  right,  title,  or  interest  in  the  building  as  against  the  Government. 

That  being  true  quarters  in  that  building  are  public  quarters,  and 
an  officer  occupying  such  quarters  is  occupying  public  quarters  with- 
in the  meaning  of  the  laws  permitting  commutation  where  public 
quarters  are  not  available,  whether  he  entered  by  permission  of  and 
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GO  conditions  fixed  by  a  mutual  association  having  physical  posses- 
sion of  the  building,  or  by  assignment  thereto  by  the  commanding 
officer. 

Subparagraph  a  of  paragraph  1,  Wa^  Department  Circular  No» 
225,  dated  June  26, 1920,  is  in  part  as  follows : 

Section  IV,  General  Orders,  No.  109,  War  Department,  1919  (Education  and 
recreation  of  the  soldier),  in  providing  and  outlining  the  various  means  for 
recreation  of  the  soldier,  provides  for  the  establishment  of  "Service  Clubs.'*  It 
is  the  desire  of  the  War  Department  that  these  clubs  furnish  to  the  entire  service 
the  most  desirable  features  of  dub  life.  In  so  far  as  military  necessity  will 
permit,  they  should  be  operated  along  lines  of  clubs  common  to  civil  life,  and 
the  personnel  being  served  by  a  particular  clubhouse  should  be  given  active 
participation  in  its  operation  and  management.  Those  charged  with  the 
operation  of  clubs  within  a  given  post,  camp,  or  station  should  see  tliat  the 
needs  of  the  entire  command,  including  offlcerB,  enlisted  men,  and  civUians  per- 
manently on  duty,  are  considered.    ♦    •    ♦. 

Paragraphs  1  and  2  of  War  Department  Circular  No.  483,  dated 
October  21, 1919,  are  as  follows : 

1.  In  accordance  with  the  policy  of  the  War  Department,  as  outlined  in 
Section  IV,  General  Orders,  No.  109,  War  Department,  1919,  and  subsequent  in- 
structions, the  activities  of  the  seven  afflUated  organizations  at  aU  posts, 
camps,  and  stations  within  the  continental  limits  of  the  United  States,  will  be 
taken  over  by,  and  become  the  responsibUity  of  the  Army,  November  1,  1919. 
At  each  post,  camp,  and  station  the  responsibility  rests,  with  the  commanding 
officer,  and  will  be  discharged  through  the  education  and  recreation  officer  on 
his  staff. 

2.  AU  club  features,  for  both  officers  and  enlisted  men,  heretofore  supplied 
by  the  affiliated  organizations  become  the  responsibUity  of  the  "Service  Clubs.*' 
Duties  of  the  various  secretaries  and  their  assistants  wUl  now — under  direction 
of  the  post,  camp,  or  station  commander — ^be  done  by  officers,  enlisted  men, 
and  such  civUian  personnel  as  are  deemed  necessary  and  funds  available  will 
provide.    •    ♦    ♦• 

It  would  also  seem  from  these  quotations  that  the  Officers'  Club 
at  Camp  Knox  is  identical  in  origin  with  hostess  houses  and  service 
clubs  generally. 

It  is  observed  that  claim  is  made  as  for  dependents  while  the 
officer  is  on  field  duty,  pursuant  to  the  provisions  of  Paragraph  VII9 
General  Orders  No.  57  of  1921. 

Subparagraph  2  thereof  is  in  part  as  follows: 

2.  Under  the  provisions  of  the  act  of  Congress  approved  April  16,  1918, 
♦  *  ♦,  as  amended  by  the  act  of  Congress  approved  May  18,  1920,  ♦  •  •» 
authorizing  payment  of  commutation  of  quarters,  heat,  and  light  to  certain 
officers  and  enUsted  men  on  account  of  the  maintenance  of  an  abode  for  wife* 
child,  or  dependent  parent,  the  expression  *'on  duty  in  the  field**  shall  have 
application  to  all  duty  in  the  United  States  or  in  its  insular  possessions  at 
camps  and  cantonments  (except  at  permanent  posts  or  forts),  where  public 
quarters  are  not  available  for  the  occupancy  of  the  families  or  dependents  of 
officers  at  such  stations. 

"Permanent  posts  and  forts,*'  as  used  in  the  foregoing  sentence,  wlU  be 
considered  to  mean  aU  those  mUltary  stations  of  permanent  construction 
which  existed  prior  to  the  World  War  and  all  additional  mUltary  stations 
which  have  been  announced  as  permanent  posts  in  the  War  Department  ordera 
issued  since  the  World  War,  or  which  may  hereafter  be  so  announced. 

The  term  "public  quarters,**  as  used  above,  will  not  only  include  the 
bnUdings  of  permanent  construction  which  existed  at  aU  permanent  poets 
prior  to  the  World  War,  but  will  include  all  buildings  of  temporary  or  semi- 
permanent construction  at  camps  and  cantonments  which  have  been  or  may  be 
In  future^  so  remodeled  or  converted  as  to  provide  suitable  quarters  for 
efficen. 
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Apparentlj  Camp  Knox  has  not  yet  been  announced  as  a  per- 
manent post  by  the  War  Department.  It  is  noted  that  the  act  of 
February  28, 1920, 41  Stat,  464,  under  the  heading  "  Field  Artillery,^ 
provides : 

To  complete  Field  Artillery  trainiag  centers: 

At  Gamp  Knox,  Kentucky:  For  the  purchase  of  real  estate,  $811,838:  Pro- 
vided.  That  no  land  shaU  be  purchased  west  of  the  Illinois  Central  RaUroad 
tracks  and  north  of  the  Tip  Top-Orayhampton  Road;  for  general  construction 
work,  $50,000;  for  completion  of  the  Dixie  Highway,  $100,000;  for  plumbing, 
heating,  and  refrigeration,  $25,000;  total  for  Oamp  Knox,  $986,888:  Provided^ 
That  no  part  of  the  unexpended  balances  of  appropriations  heretofore  made 
for  the  support  of  the  Army  shaU  be  expended  for  construction  at  Camp  Taylor, 
Kentucky,  and  the  Secretary  of  War  is  hereby  directed  to  sell  the  real  estate 
and  buildings  of  said  camp  to  the  best  advantage  of  the  Goyemment,  when- 
ever conditions  are  such  that  Camp  Knox  is  prepared  to  take  over  the  Field 
Artillery  School  now  being  conducted  at  Camp  Taylor,  Kentucky,  and  in  no 
event  later  than  June  30,  1921,  the  proceeds  of  such  sale  to  be  covered  into  the 
Treasury  to  the  credit  of  miscellaneous  receipts.    •    *    • 

The  act  of  June  5,  1920,  41  Stat.,  950,  appropriates  funds  for  the 
fiscal  year  1921,  under  "  United  States  Service  Schools  ^  and  "  Field 
Artillery  activities ''  for  the  Field  Artillery  School  at  Camp  Knox. 

Funds  for  that  purpose  for  the  fiscal  year  1922  are  appropriated 
in  the  Army  appropriation  act  of  June  30,  1921,  42  Stat.,  70,  the 
provision  for  Field  Artillery  Schools  being  as  follows: 

For  the  purchase  of  textbooks,  books  of  reference,  scientific  and  professional 
papers,  instruments,  and  material  for  instruction;  employment  of  temporary, 
technical,  or  special  services,  in41uding  the  services  of  one  translator  at  the 
rate  of  $150  per  month;  and  for  other  necessary  expenses  of  instruction,  at 
the  Field  Artillery  Schools  at  Fort  SiU,  Oklahoma ;  Camp  Knox,  Kentucky,  and 
Camp  Bragg,  North  Carolina,  $35,000. 

War  Department  Circular  377,  dated  July  81, 1919,  provides,  para- 
graphs 2  and  3 : 

2.  These  tables  prescribe  the  basic  allowances  of  individual  equipment,  and 
of  organization  equipment  not  usuaUy  issued  to  individuals,  for  aU  units 
serving  at  posts,  or  at  camps  and  stations  of  a  relatively  permanent  nature 
and  on  field  duty.  Allowances  of  special  equipment  pertaining  to  each  organi- 
sation wUl  be  published  in  subsequent  circulars. 

3.  Equipment  A  is  taken  into  the  field  in  campaign  on  the  person  or  in 
the  transportation  normaUy  aUowed  the  organization.  Equipment  B  is  addi- 
tional, furnished  at  posts,  and  at  camps  or  stations  of  a  relatively  permanent 
nature.    *    •    • 

Paragraph  2  of  War  Department  Circular  10  of  1920,  provides — 

2.  For  the  purpose  of  issue  of  equipment  aU  cantonments  in  the  United 
States  where  at  present  there  are  stationed  units  of  the  Regular  Army  wiU  b# 
considered  to  be  of  a  relatively  permanent  nature. 

While  it  was  said  by  the  former  Comptroller  of  the  Treasury  that 
the  determination  of  what  constitutes  ^  duty  in  the  field,"  under  the 
act  of  April  16,  1918,  was  a  military  question  for  the  Secretary  of 
War,  1  think  that  the  question,  at  least  since  the  termination  of  the 
war,  may  be  determined  by  reference  to  the  statutes  generally  and  the 
action  of  the  War  Department  under  particular  statutes,  although  the 
opinion  of  the  War  Department  whether  a  given  service  is  or  is  not 
duty  in  the  field  is  entitled  to  great  weight  However,  when  Congress 
appropriatea  funds  for  the  purchase  of  land  for  the  further  extensdcm 
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of  a  camp  created  during  the  war,  and  continuously  occupied  by 
Regular  Army  troops  since  the  ending  of  the  war,  when  a  service 
school  is  regularly  conducted  there  and  funds  for  its  maintenance  are 
annually  appropriated  and  when  the  War  Department  itself  has  de- 
nominated the  camp  semipermanent,  and  authorized  the  issuance 
of  equipment  to  the  personnel  thereof  as  not  "  on  field  duty,"  it  must 
be  concluded  that  service  there  is  not  field  duty  in  the  ordinary  and 
usual  sense  and  that  it  may  not  be  called  duty  in  the  field  for  the  pur- 
pose of  commutation  of  quarters  for  dependents  under  the  act  of 
April  16,  1918. 

Accordingly,  I  am  of  opinion  that  Lieut.  Hauseman  is  not  entitled 
to  commutation  of  quarters  under  the  acts  of  MSrch  2, 1907,  34  Stat., 
1169,  and  March  4,  1915,  38  Stat.,  1069,  because  he  occupied  public 
quarters ;  nor  for  his  dependents  under  the  act  of  April  16, 1918,  be- 
cause he  was  not  on  duty  in  the  field  within  the  meaning  of  that  act. 


MEDICAL  TREATMENT— ARMY. 

Reimbursement  is  not  authorized  to  Army  personnel  for  civilian  medical  and 
hospital  treatment  for  injuries  sustained  while  voluntarily  away  from 
their  posts  of  duty  under  oral  or  implied  general  permission,  when  the  dura- 
tion of  the  absence  and  the  distance  to  which  permitted  to  go  negative  the 
possibility  of  performance  of  duty. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  February  18,  1922: 

I  have  your  letter  of  February  2, 1922,  requesting  decision  whether 
the  hospital  expenses  of  Lieuts.  George  C.  Tinsley  and  Harold  A« 
Packard,  Air  Service,  United  States  Army,  who  were  injured  in 
an  automobile  accident  near  Kissimmee,  Florida,  while  absent  from 
their  proper  station  under  oral  or  implied  general  permission  are 
properly  payable  under  the  appropriation  "Medical  and  Hospital 
Department,  1922,"  42  Stat.,  87.  Vouchers,  or  a  statement  of  the 
expenses  involved,  are  not  presented,  and  the  only  question  for  con- 
sideration is  whether  on  the  facts  presented  the  appropriation  named 
is  available. 

It  is  stated  that  on  and  prior  to  Saturday,  July  2,  1921,  these 
officers  were  on  duty  at  the  Air  Service  Pilot  School,  Carlstrom  Field, 
Arcadia,  Fla. ;  that  at  4  p.  m.  on  that  date,  having  completed  their 
duties  for  the  day  and  having  no  further  duties  to  perform  before 
7.80  a.  m.,  Tuesday,  July  5,  1921,  they  left  Carlstrom  Field  in  an 
automobile,  the  property  of  one  or  both  of  the  officers,  and  proceeded 
to  Bartow  and  from  there  toward  Kissimmee;  that  at  a  point  about 
8  miles  south  of  Kissimmee  and  at  about  8  o'clock  p.  m.  Saturday 
while  traveling  at  about  25  miles  per  hour  the  automobile  ^^hit  a 
gentle  rise  in  the  road  and  returned  to  the  road  without  mishap,  but 
that  there  were  several  recurring  waves  in  the  road  which  could  not 
be  seen  but  which  caused  the  car  to  vibrate  longitudinally  to  such 
an  extent  as  to  cause  the  front  wheels  to  leave  the  ground,  and  that 
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when  the  wheels  returned  to  the  ground  the  car  was  on  the  side  of 
the  road,  which  at  this  point  is  hard-surfaced  and  about  9  feet  across, 
one  wheel  hitting  into  the  swampy  ground,  causing  the  wheels  to 
be  turned  at  an  angle  and  the  car  to  be  overturned;  that  the  two 
officers  were  thrown  from  the  car  and  injured,"  Lieut.  Tinsley  suffer- 
ing a  simple  fracture  of  the  left  radius  (calles),  simple  fracture  of 
the  left  ileum,  and  contusions  of  the  left  hip,  and  Lieut.  Packard  a 
fracture  of  the  right  femur  junction  middle  and  upper  third;  and 
that  the  officers  were  taken  to  Orlando,  Florida,  by  some  passing 
automobilists  and  placed  in  a  private  hospital  there. 

It  seems  that  the  general  permission  to  be  absent  from  Carlstrom 
Field  was  applicable  to  all  persons  on  duty  there  and  is  understood 
to  permit  absence  after  the  last  performance  of  duty  on  a  day  until 
the  performance  of  duty  would  again  devolve  upon  the  individual 
concerned,  and  that  in  this  case  the  permission  to  be  absent  extended 
from  4  p.  m.  July  2  to  7.30  a.  m.  July  4,  a  period  of  63^  hours. 

The  distance  from  Arcadia  to  Bartow  over  the  Atlantic  Coast  Line 
is  48.9  miles,  and  the  distance  from  Bartow  to  Kissimmee  appears  to 
be  at  least  40  miles.  The  place  of  the  accident  resulting  in  the  injury 
of  the  officers  four  hours  after  their  departure  from  their  station 
would  therefore  seem  to  have  been  about  80  miles  from  Carlstrom 
Field.  Whether  the  general  permission  to  be  absent  from  the  field 
when  no  specific  duties  devolved  upon  the  individual  contemplated 
that  the  individual  would  travel  to  so  great  a  distance  is  not  indi- 
cated. 

In  these  cases  of  civilian  medical  and  hospital  treatment  of  Army 
personnel  while  voluntarily  away  from  posts  of  duty  the  theory  of 
a  constructive  duty  status  when  absent  on  a  "  pass  "  of  short  dura- 
tion is  predicated  on  the  availability  of  the  man  and  the  presump- 
tion that  he  would  return  to  his  post  of  duty  before  the  expiration 
of  his  pass  should  an  emergency  requiring  his  presence  arise.  When, 
therefore,  the  prospective  duration  of  the  absence  and  the  distance 
from  the  post  of  duty  to  the  place  or  places  actually  or  impliedly 
authorized  to  be  visited  indicates  that  no  service  is  expected  and  that 
none  can  be  rendered,  the  theory  of  a  constructive  duty  status  falls. 
The  proviso  attached  to  the  appropriation  for  civilian  medical  treat- 
ment in  the  Army  is : 

Ttiat  this  shall  not  apply  to  officers  and  enlisted  men  who  are  treated  In 
private  hospitals  or  by  civilian  physicians  while  on  furlough. 

When  the  duration  of  the  absence  and  the  distance  to  which  per- 
mitted to  go  negative  the  possibility  of  the  performance  of  duty,  the 
permission  to  be  so  absent  is  a  furlough  within  any  accepted  defini- 
tion of  the  word  and  the  plain  language  of  the  statute  must,  apply. 
The  fact  that  the  officer  or  enlisted  man  immediately  upon  injury 
or  accident  notifies  his  commanding  officer  of  his  condition  does  not 
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alter  the  situation,  as  it  is  the  action  of  the  superior  military  au* 
thority,  and  not  that  of  the  individual  concerned,  which  terminates 
the  furlough  and  brings  the  individual  again  under  full  military 
control. 

On  the  facts  now  presented,  the  appropriation  "  Medical  and  Hos- 
pital Department,  1922,"  is  not  available  for  the  payment  of  any 
expenses  for  the  medical  care  and  treatment  by  civilian  physicians 
or  in  private  hospitals  of  Lieuts.  Tinsley  and  Packard,  necessary 
because  of  their  injury,  July  2,  1921,  in  the  circumstances  herein 
described. 


WITNESSES— EXPENSES  INCURRED  IN  CONNECTION  WITH 

SUBPOENAS  "  DUCES  TECUM." 

It  is  within  the  discretion  of  the  court  to  allow  a  telegraph  company  reim- 
bursement for  expenses  incurred  in  searching  its  records  for  messages 
called  for  by  subpoenas  duces  tecum  regularly  issued,  payable  from  the 
appropriation  "Miscellaneous  Expenses,  United  States  Courts.** 

Decision  by  Acting  Comptroller  General  Ginn,  February  21,  1922: 

John  J.  Bradley,  United  States  marshal  for  the  northern  district 
of  Illinois,  applied  December  15,  1921,  for  revision  of  the  action  of 
the  Auditor  for  the  State  and  Other  Departments  in  disallowing, 
by  settlement  No.  11137,  dated  June  2, 1921,  two  items  of  $18.94  and 
$62.34,  respectively,  payments  to  the  Western  Union  Telegraph  Co. 
in  reimbursement  of  expense  of  clerical  services  incurred  by  that 
company  in  searching  its  records  for  messages  called  for  by  sub- 
poenas dticea  tecum^  issued  by  the  United  States  District  Court  for 
the  Northern  District  of  Illinois.  The  payments  were  made  from 
appropriations  for  miscellaneous  expenses,  United  States  courts,  un- 
der authorization  of  the  Attorney  General. 

Each  of  these  subpoenas  commanded  the  telegraph  company  to  pro- 
duce before  the  grand  jury  all  copies  of  telegrams  sent  from  or  to 
certain  addresses  set  forth  in  the  writs.  Production  of  these  copies 
of  telegrams  involved  a  search  of  the  company's  files  at  some  expense 
to  the  company.  The  company  was  not  party  to  or  directly  con- 
cerned in  the  criminal  proceeding  in  which  the  evidence  was  required. 
The  district  attorney  applied  for  and  obtained  in  advance  of  pay- 
ment authority  from  the  Attorney  General  for  the  marshal  to  pay  the 
expense  from  the  appropriation  for  miscellaneous  expenses  of  the 
court.  The  Attorney  General  has  approved  the  payments  made  by 
the  marshal  and  has  stated  that  it  has  been  the  practice  for  many 
years  to  pay  accounts  of  telegraph  companies  for  such  services. 

The  auditor  objected  to  the  payments  that  the  subpoenas  required 
the  telegraph  companies  to  produce  these  copies,  and  that  the  expenso 
of  any  search  necessary  to  enable  it  to  do  so  appeared  to  be  an  ex- 
pense of  the  company  and  not  of  the  United  States,  ordinary  witnesB 
fees  only  being  allowable  to  the  company  on  the  subpoenas. 
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Ordinarj  witness  fees  and  mileage  are  provided  as  compensation 
for  attendance  and  expense  of  travel  of  a  witness  and  do  not  cover 
other  expenses  incurred  by  a  witness  on  subpoena  ditces  tecum 
for  or  on  behalf  of  a  party  in  whose  behalf  the  subpoena  was 
issued.  It  is  within  the  discretion  of  the  court  to  allow  such  expenses 
in  proper  cases.  In  this  case  the  company  was  entitled  to  demand  of 
the  United  States  reimbursement  of  the  expense  to  which  it  had  been 
put  in  responding  to  these  subpoenas  diu^es  tecum^  irrespective  of 
whether  the  telegrams  to  be  produced  were  or  were  not  identified 
with  legal  suflSciency  in  the  writs.  It  was  within  the  discretion  of  the 
Attorney  General  representing  the  United  States  in  whose  behalf  the 
expense  was  incurred  to  authorize  payment  of  the  expense  from  the 
appropriations  indicated,  which  provide  for  such  miscellaneous  ex- 
penses of  the  court  or  its  oflBcers  as  the  Attorney  General  may  author- 
ize, without  waiting  for  the  court's  order  in  the  premises,  it  being  an 
established  practice  to  thus  recognize  and  discharge  the  Govern- 
ment's obligation  in  this  respect. 

The  settlement  is  reversed  and  diiferences  of  $18.94  and  $62.36  are 
certified  due  claimant  from  the  appropriations  for  miscellaneous  ex- 
penses, United  States  courts,  1920  and  1921,  respectively. 


$60  WAR  GRATUITY— OFFICERS  OF  NAVAL  RESERVE  FORCE. 

The  $60  war  gratuity  provided  in  the  act  of  February  24,  1919,  40  Stat.,  1151, 
may  not  be  paid  to  officers  of  the  Naval  Reserve  Force  who  resign  or  are 
released  to  inactive  duty  after  March  8,  1922. 

Acting  Comptroller  Gmeral  Ginn  to  the  Secretary  of  the  Navy,  February 
21,  1922: 

I  have  your  letter  of  February  6,  1922,  referring  for  decision  the 
question  presented  by  Lieut,  (j.  g.)  Alex  Eiggin  (S.  C),  United 
States  Navy,  whether  payment  of  $60  war  gratuity  may  be  made  to 
officers  of  the  Naval  Reserve  Force  who  resign  or  are  released  to  in- 
active duty  after  March  3, 1922. 

The  act  of  March  24, 1919,  40  Stat,  1151,  provides : 

That  aU  persons  serving  in  the  military  or  naval  forces  of  the  United  States 
daring  tiie  present  war  who  have,  since  April  6,  1917,  resigned  or  been  dis- 
charged under  honorable  conditions  (or,  In  the  case  of  reservists,  been  placed 
on  inactive  dnty),  or  who  at  any  time  hereafter  (but  not  later  than  the  termina- 
tion of  the  current  enlistment  or  term  of  service)  in  the  case  of  the  enlisted 
personnel  and  female  nurses,  or  within  one  year  after  the  termination  of  the 
present  war  in  the  case  of  officers,  may  resign  or  be  discharged  under  honorable 
conditions  (or,  in  the  case  of  reservists,  be  placed  on  inactive  duty),  shall  b» 
paid,  in  addition  to  all  other  amounts  due  them  in  pursuances  of  law,  $60  each. 

The  joint  resolution  of  March  8,  1921,  41  Stat.,  1359,  1360,  pro- 
vides that : 

♦  •  ♦  any  Act  of  Congress,  or  any  provision  of  any  such  Act,  that  by  its 
terms  is  in  force  only  during  the  existence  of  a  state  of  war,  or  during  such 
state  of  war  and  a  limited  period  of  time  thereafter,  shaU  be  construed  and 
administered  as  If  such  war  between  the  Governments  and  people  aforesaid 
tenoinated  on  the  date  when  this  reeolntion  becomes  effective,  any  provision 
(tf  tach  law  to  the  contrary  BOtwithstanding:    *    *    \ 
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According  to  the  terms  of  the  act  of  February  24,  1919,  officers  of 
the  Naval  Reserve  Force  who  served  during  the  war  and  who  re- 
signed or  were  discharged  under  honorable  conditions,  or  were  placed 
on  inactive  duty,  within  one  year  after  termination  of  the  war,  are 
entitled  to  the  $60  gratuity.  By  reason  of  the  joint  resolution  of 
March  3, 1921,  so  far  as  the  terms  of  the  act  of  February  24, 1919,  are 
concerned,  the  war  terminated  on  March  3,  1921.  To  come  within 
the  limit  of  one  year  after  the  termination  of  the  war  so  as  to  be 
entitled  to  the  gratuity  of  $60,  the  officer  must  have  resigned  or  have 
been  released  from  active  duty  prior  to  March  4,  1922. 

You  are  advised  that  payment  of  the  $60  war  gratuity  provided  in 
the  act  of  February  24, 1919,  may  not  be  made  to  officers  of  the  Naval 
Eeserve  Force  who  resign  or  are  released  to  inactive  duty  after 
March  3,  1922. 

PROMOTION  OF  SUBSTITUTE  RAILWAY  POSTAL  CLERKS. 

A  substitute  railway  postal  cl^k  who  becomes  completely  separated  from  the 
service  during  the  first  calendar  year  of  his  service  as  such  and  who  la 
thereafter  reinstated  will  not  be  entitled  to  receive  the  pay  of  a  substitute 
of  grade  two  until  after  one  full  calendar  year's  service  after  reinstate- 
ment. 

Acting  Comptroller  General  Ginn  to  the  Postmaster  General,  Febmaxy  21* 
1922: 

I  have  your  letter  of  February  8,  1922,  requesting  decision  of  a 

question  presented  as  follows: 

The  following  matter  is  submitted  for  decision  in  connection  with  promotions 
and  salary  payments  in  the  Railway  Mail  Service. 
The  Act  of  June  6,  1920,  41  Stat.  1049,  contains  the  following  provision: 
"  Substitute  railway  postal  clerks  shall  be  paid  the  salary  of  grade  one  for 
service  actually  performed  during  the  first  calendar  year  of  service,  which 
shaU  constitute  his  probationary  period,  when,  if  his  services  are  satisfactory, 
unless  sooner  appointed  a  regular  clerk,  he  shall  be  promoted  to  grade  two  and 
paid  the  salary  of  that  grade  for  service  actually  performed  until  appointed 
a  regular  clerk." 

Your  decision  is  requested  as  to  whether  a  substitute  railway  postal  clerk 
who  was  separated  from  the  service  during  probation  should  be  required  to 
remain  in  grade  1  as  a  probationary  clerk  for  a  fuU  calendar  year  after  rein- 
statement. 

In  my  decision  to  you  dated  January  4, 1922, 1  Comp.  Gen.,  340,  in 
construing  other  provisions  of  law  with  reference  to  the  counting  of 
substitute  service  for  purposes  of  promotion,  it  was  held  that  sub- 
stitute service  rendered  before  a  separation  from  the  service  could 
not  be  counted  in  determining  rights  to  promotion  after  a  reinstate- 
ment. The  same  rule  must  be  applied  with  reference  to  the  provi- 
sion now  under  consideration  and  accordingly  it  must  be  held  that 
A  substitute  railway  postal  clerk  who  becomes  completely  separated 
from  the  service  during  the  first  calendar  year  of  his  service  as  such 
mnd  who  is  thereafter  reinstated  will  not  be  entitled  to  receive  the 
pay  of  a  substitute  of  grade  two  until  after  one  full  calendar  yearns 
•ervioe  after  reinstatement    See  also  24  Oomp.  Dec.,  356. 
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UNITED  STATES  MARSHALS— PER  DIEM  IN  LIEU  OF  SUB- 
SISTENCE. 

Absence  of  United  States  marshals  from  official  headquarters  on  one  or  more 
trips  of  three  hours  or  less  on  the  same  day  is  hot  cumulative  so  as  to 
authorize  payment  of  a  per  diem  in  lieu  of  subsistence  under  regulations 
prohibiting  payment  for  absence  of  three  hours  or  less. 

Decision  by  Acting  Comptroller  General  Ginn,  February  21,  1922: 

T.  G.  Burch,  late  United  States  marshal  for  the  western  district 
of  Virginia,  applied  January  21,  1922,  for  review  of  the  action  of 
the  State  and  Other  Departments  Division  in  disallowing  by  settle- 
ment No.  11447,  dated  October  4,  1921,  an  item  of  $2  excess  per 
diems  paid  to  Deputy  Marshal  Duncan  and  charged  in  his  account 
for  the  quarter  ended  March  31, 1921. 

The  marshal  seems  to  be  under  the  impression  that  the  disallowance 
of  the  $2  was  a  clerical  oversight  and  that  the  disallowance  was  in- 
tended to  be  in  the  sum  of  $1  and  requests  that  the  said  item  be  treated 
as  a  resuspension  and  that  $1  only  be  disallowed. 

Under  date  of  April  26, 1919,  the  Attorney  General  issued  circular 
961  governing  the  per  diems  allowable,  which  reads  in  part  as  fol- 
lows: 

(a)  For  the  purpose  of  computing  the  allowance  in  lieu  of  subsistence  the 
calendar  day,  which  begins  at  midnight  will  be  the  unit. 

(b)  When  such  absence  is  for  three  hours  or  less,  no  allowance  in  lieu  of 
subsistence  will  be  made. 

(o)  When  absent  more  than  three  and  not  exceeding  six  hours,  an  allowance 
of  $1.33  for  marshals  and  |1  for  salaried  deputy  marshals,  in  lieu  of  sub- 
sistence,  will  be  made. 

(d)  When  absent  more  than  six  hours  and  not  exceeding  twelve  hours,  an 
allowance  of  $2.67  for  marshals  and  $2  for  salaried  deputy  marshals,  in  lieu 
of  subsistence,  will  be  made. 

(e)  When  absoit  more  than  twelve  hours  in  any  one  calendar  day,  an  al- 
lowance of  $4  for  marshals  and  $3  for  salaried  deputy  marshals,  in  lieu  of 
subsistence,  will  be  made. 

if)  For  any  trip  of  48  hours  or  more  a  per  diem  will  be  allowed  for  the 
day  of  departure  from  and  also  for  the  day  of  return  to  official  station. 

(g)  Not  more  than  one  per  diem  of  $4  for  marshals  and  $3  for  salaried 
deputy  marshals  will  be  allowed  for  any  one  calendar  day. 

Thus  it  will  be  observed  that  absence  from  official  headquarters 
on  one  or  more  trips  of  three  hours  or  less  on  the  same  day  is  not 
cumulative. 

The  per  diem  allowance  in  lieu  of  subsistence  to  which  the  deputy 
is  entitled  as  per  Department  of  Justice  circular  No.  961  is  as  fol- 
lows: 

March    9,  1921.  Absent  from  official  station  7  a.  m.  to  midnight,  17  hrs., 

a  per  diem $3 

March  10,  1921.  Absent  from  12  midnight  to  2  a.  m.,  2  hrs.,  no  per  diem. 
March  10,  1921.  Absent  from  8  a.  m.  to  11  a.  m.,  3  hrs.,  no  per  diem. 

March  10,  1921.  Absent  from  1  p.  m.  to  midnight,  11  hrs.,  a  per  diem 2 

March  U,  1921.  Absent  from  12  midnight  to  8 :30  p.  m.,  20i  hrs.,  a  per  diem.      3 

Total  amount  due  deputy  in  Ueu  of  subsistence 8 
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On  pages  12  and  13  the  deputy  was  paid  per  diems  in  lieu  of  sub- 
sistence, March  9  and  10,  $5,  and  on  page  15  for  March  10  and  11, 
$5,  total  paid,  $10,  or  $2  in  excess  of  the  amount  he  should  have 
been  paid. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the  set- 
tlement is  sustained. 


SALES— USE  OF  PROCEEDS  OF  SALES  OF  GOODS  STORED  BY 

CUSTOMS  SERVICE. 

There  is  no  authority  under  section  2973,  Revised  Statutes,  providing  for  the 
sale  of  merchandise  stored  by  the  Customs  Service  and  left  in  the  warehouse 
unclaimed  beyond  the  time  aUowed,  to  consoUdate  the  proceeds  of  sales  of 
all  merchandise  sold  from  a  particular  warehouse  for  use  in  paying  storage 
charges  and  other  expenses  without  regard  to  the  individual  consignments^ 
but  proceeds  of  each  individual  consignment  must  be  accounted  for  s^Mi- 
rately  and  appUed  to  the  charges  and  expenses  pertaining  to  that  consign- 
ment only. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  the  Treasury,  February 
23,  1922: 

I  have  your  letter  of  February  8,  1922,  with  indosures,  requesting 
decision  of  a  question  relative  to  the  payment  of  storage  charges  on 
certain  merchandise  taken  from  the  German  steamship  Pom/mem  in 
1917,  stored  in  general  order  warehouses  and  sold  at  public  auction 
in  June,  1921,  under  the  provisions  of  section  2973,  Revised  Statutes. 

The  question  presented  relates  particularly  to  the  merchandise 
stored  in  the  Oriental  Warehouse,  San  Francisco,  Calif.,  consisting  of 
214  bales  of  wool  and  a  lot  of  empty  iron  cylinders,  dried  hides,  wire^ 
tin  scrap,  and  other  merchandise  of  little  or  no  value.  It  appears 
that  storage  charges  on  the  wool  amounted  to  $5,344.65,  and  that  the 
wool  sold  for  $15,116.88.  The  other  merchandise  stored  in  this  ware- 
house sold  for  only  $844.25,  whereas  the  storage  charges  thereon 
amounted  to  $8,669.94.  The  question  submitted  is  whether  the  pro- 
ceeds from  the  wool  may  be  used  to  pay  storage  charges  on  the  other 
merchandise  stored  in  the  same  warehouse.  In  other  words,  whether 
all  of  the  cargo  stored  in  this  warehouse  may  be  regarded  as  one  lot^ 
the  proceeds  to  be  consolidated  and  charges  paid  therefrom  without 
reference  to  the  relative  amount  of  charges  and  receipts  with  respect 
to  individual  articles,  lots,  or  consignments. 

Section  2973,  Bevised  Statutes,  under  authority  of  which  such 
sales  are  made  provides  that — 

The  proceeds  of  such  sales,  after  deducting  the  usual  rate  of  storage  at  the 
port  in  question,  with  all  other  charges  and  expenses,  Including  duties,  shall 
be  paid  over  to  the  owner,  importer,  consignee,  or  agent,  and  proper  receipts 
taken  for  same. 

When  the  net  proceeds  cannot  be  turned  over  to  the  person  entitled 
thereto  at  the  time  of  sale,  but  remain  unclaimed,  disposition  is  pro* 
▼ided  for  under  section  2974,  Bevised  Statutes,  as  follows: 
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The  overplus,  if  any  there  be,  of  the  proceeds  of  such  sales,  after  the  payment 
of  storage,  charges,  expenses,  and  duties,  remaining  unclaimed  for  the  space 
of  ten  days  after  such  sales,  shall  be  paid  by  the  collector  into  the  Treasury  of 
the  United  States ;  and  the  collector  shall  transmit  to  the  Treasury  Department, 
with  the  overplus,  a  copy  of  the  inventory,  appraisement,  and  account  of  sales, 
specifying  the  marks,  numbers,  and  descriptions  of  the  packages  sold,  their  con- 
tents, and  appraised  value,  the  name  of  the  vessel  and  master  in  which,  and  the 
port  whence,  it  was  imported,  and  the  time  when,  and  the  name  of  the  person 
to  whom  such  merchandise  was  consigned  in  the  manifest,  and  the  duties  and 
charges  to  which  the  several  consignments  were  respectively  subject;  and  the 
receipt  or  certificate  of  the  collector  shall  exonerate  the  master  of  any  vessel 
in  which  such  merchandise  was  imported,  from  all  claim  of  the  owner  thereof, 
who  shall,  nevertheless,  on  due  proof  of  his  interest  be  entitled  to  receive  from 
the  Treasury  the  amount  of  any  overplus  paid  into  the  same  under  the  pro- 
visions of  this  title. 

From  these  provisions  it  is  evident  that  the  law  contemplates  and 
requires  the  consideration  of  each  consignment  separately.  The  fact 
that  the  proceeds  from  one  consignment  may  be  inadequate  to  pay 
the  charges  thereon  can  afford  no  justification  for  use  of  proceeds  of 
another  consignment  to  make  up  the  deficit.  The  owner  of  a  con- 
signment from  which  there  has  been  an  overplus  after  payment  of 
charges,  expenses,  and  duties  thereon,  is  given  right,  under  the  law  to 
receive  the  amount  of  such  overplus  and  any  use  thereof  by  the  Gov- 
ernment to  pay  charges  or  duties  on  another  consignment  would  be 
unauthorized,  improper,  and  illegal. 

The  proceeds  of  sale  of  all  merchandise  belonging  to  a  particular 
consignment  are  to  be  applied  to  the  payment  of  charges,  expenses, 
duties,  etc.,  pertaining  to  that  consignment  in  the  order  of  precedence 
prescribed  in  customs  regulations ;  and  if  after  making  such  distribu- 
tion all  or  a  part  of  the  storage  charges  remain  unpaid  there  is  no 
other  fund  or  appropriation  from  which  such  deficit  may  be  paid. 
See  72  MS.  Comp.  Dec,  889,  February  17,  1915;  letter  of  March  2, 
1915,  from  the  former  ComptroUer  of  the  Treasury  to  Terminal 
Warehouse  Company. 


COMPENSATION  OF  PER  DIEM  EMPLOYEES  FOR  HOLIDAYS. 

When  a  hoUday  falls  on  Sunday  and  is  observed  on  the  succeeding  day,  per 
diem  employees  entitled  by  law  to  compensation  for  such  holiday  when 
performing  no  service  may  be  paid  their  compensation  for  the  day  on 
which  the  holiday   is  observed   when  performing  no  service. 

Acting  Comptroller  General  Giiin,  to  A.  Zappone,  Disbursing  Clerk,  Depart- 
ment of  Agriealtnre,  February  24,  1922: 

I  have  your  letter  of  February  4, 1922,  requesting  decision  whether 
you  are  authorized  to  pay  a  Toucher  covering  compensation  of  per 
diem  employees  outside  the  District  of  Columbia  for  December  2&, 
1921,  on  which  date  the  employees  rendered  no  service. 

The  act  of  January  6,  1885,  23  Stat.,  616,  provides  that  per  diem 
employees  in  Washington  and  elsewhere  in  the  United  States  shall 
be  allowed  the  25th  day  of  December  as  a  holiday  and  shall  receive 
the  same  pay  as  on  other  days.    The  intent  of  the  law  is  that  the  per 
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diem  employees  shall  receive  pay  for  the  day  on  which  they  perform 
no  service  because  of  the  holiday.  When  the  holiday  falls  on  Sunday 
and  is  observed  on  the  succeeding  day,  there  is  no  reason  why  pay 
should  not  be  allowed  for  the  day  so  observed.  The  Sunday  in  such 
case  should  be  treated  the  same  as  any  other  Sunday  and  the  Monday 
as  the  holiday  for  which  pay  is  provided  by  the  statute.  Aprain  it 
is  inunaterial  whether  the  statutory  day's  pay  is  for  December  25 
or  26. 


COMPENSATION— $240  BONUS. 

While  certification  of  employees  to  receive  the  $240  bonus  for  past  services  is 
not  illegal  or  prohibited  by  the  statutes  authorizing  the  bonus,  it  is  within 
the  administrative  discretion  of  the  Secretary  of  War  to  limit  such  cer- 
tification to  present  service  and  to  make  no  further  certifications  with  rela- 
tion to  past  service. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  War,  February  24^ 
1922: 

I  have  your  indorsement  of  January  25,  1922,  requesting  my  deci- 
sion of  questions  submitted  in  a  memorandum  by  your  assistant 
and  chief  clerk  to  the  Judge  Advocate  General  of  the  Army,  as 
follows : 

Since  the  Comptroller  of  the  Treasury  rendered  a  decision,  December  8, 1919» 
regarding  the  certification  for  and  paying  the  bonus  to  employees  subsequent  to 
their  separation  from  the  service,  the  War  Department  has  been  certifying  from 
time  to  time  for  the  bonus  and  paying  it  to  many  employees  now  out  of  the 
service  for  periods  of  employment  dating  back  as  far  as  1918 ;  and  also  for  serv- 
ice in  prior  years  of  many  employees  now  In  the  service  who  for  one  reason  or 
another  were  not  certified  in  the  earlier  period  of  their  employment.  It  appears 
that  under  the  decision  cited  the  department  may  certify  for  the  bonus  without 
limit  of  time  for  back  periods  of  employment  for  employees  now  out  of 
service  as  well  as  those  still  in  the  service. 

Considering  the  character  of  the  bonus  legislation,  the  spirit  thereof  as 
observed  by  the  language  employed  In  the  bonus  acts,  the  decision  of  the 
Comptroller  of  the  Treasury  cited  and  the  present  practice  of  the  department 
of  certifying  for  these  back  bonuses,  when  recommended  by  bureau  chiefs, 
the  Judge  Advocate  General  is  requested  to  give  his  views  whether  there  is 
legal  justification  for  paying  such  back  bonuses,  and  also  as  to  the  soundness 
of  the  administrative  practice  of  certifying  and  paying  such  back  bonuses  as 
long  after  the  employment  period  for  which  certified  and  paid,  or  whether 
sound  administrative  practice  calls  for  fixing  a  date  beyond  which  certification 
for  and  payment  of  such  back  bonuses  will  not  be  made. 

The  Judge  Advocate  General  of  the  Army  expressed  an  opinion 
thereon  as  follows: 

2.  The  certificate  which  is  a  requisite  to  the  payment  of  the  bonus  is  the 
determination  of  a  fact  as  to  the  personal  qualifications  of  the  employee. 
Manifestly,  the  head  of  the  department  could  not  have  direct  personal  knowl- 
edge as  to  the  ability  and  qualifications  of  all  employees  under  the  War  De- 
partment in  the  various  branches  of  the  service.  It  was  necessary,  therefore, 
If  general  effect  was  to  be  given  to  this  provision  of  the  statute,  for  the 
Secretary  of  War  to  receive  recommendations  from  subordinates  having  direct 
supervision  of  the  work  of  employees,  as  to  granting  the  bonus  in  cases  con- 
sidered proper.  And  it  was  inevitable,  during  the  period  of  the  war,  and 
probably  thereafter,  that  the  Secretary  of  War  could  not  consider  and  act 
upon  such  recommendations  with  uniform  promptness,  but  ttiat  often  there 
would  be  delays.    ObTlonsly  these  were  the  conditions  which  the  Comptroller 
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of  the  Treasury  bad  under  consideration  in  his  decision  of  December  8,  1919. 
His  decision,  as  interpreted  by  this  office,  does  not  apply  to  any  case  of  a  cer- 
tification for  any  past  period  of  service  of  an  employee  not  embraced  within 
a  subordinate  officer's  recommendation  made  while  such  employee  was  in  the 
service  under  the  supei'vision  of  the  officer  making  the  recommendation.  It 
is  therefore  the  view  of  this  office  that  it  would  be  going  far  beyond  the  scope 
of  the  statute  for  the  Secretary  of  War  to  make  any  certificate  for,  and 
cause  to  be  paid  any  bonus,  except  in  pursuance  of  a  recommendation  duly 
and  seasonably  made,  or  in  pursuance  of  his  own  initiative,  while  the  em- 
ployee was  present  in  the  service  under  the  officer  making  the  recommendation 
or  initiating  the  certificate,  nor  should  the  certificate  be  made  in  favor  of  any 
person  now  in  the  service  for  a  back  period  except  in  pursuance  of  steps 
Initiated  in  the  regular  and  current  course  of  business.  In  other  words, 
in  my  opinion,  no  certificate  should  be  made  for  a  past  period  to  ratify  what 
may  now  be  considered  an  injustice.  It  should  be  assumed  that  initial  steps 
were  taken  at  the  proper  time,  in  the  current  course  of  business,  to  pay  the 
bonus  to  all  those  entitled  to  it.  It  is  the  current  daily  work  of  an  emi)loyee 
which  is  judged  by  his  superior  as  the  basis  for  initiating  the  issuance  of  the 
certificate,  and  no  claim  or  reconsideration  of  past  services  should  be  made  the 
basis  of  a  certificate  to  cover  such  past  services.  It  is  suggested,  however,  that 
it  would  be  advisable  to  have  this  subject  authoritatively  clarified  by  a  further 
decision  of  the  Comptroller  General  and  it  is  recommended  that  these  papers 
be  referred  to  him  with  request  for  his  decision  on  the  points  involved. 

The  certification  of  an  employee  for  increase  of  compensation  is  in 
general  a  matter  under  the  law  for  administrative  action.  It  may 
reasonably  be  presumed  that  the  intention  was  that  the  increase  of 
compensation  should  be  a  matter  determined  and  paid  concurrently 
with  the  base  compensation.  Apparently  this  was  found  impracti- 
cable and  certificates  were  issued  subsequently  to  the  period  involved 
which  in  effect  were  retroactive.  It  was  a  proper  exercise  of  the 
administrative  discretion  under  the  conditions  and  not  illegal.  The 
law  makes  the  increase  of  compensation  dependent  upon  certification, 
however,  and  it  is  not  a  matter  of  right  in  the  employee.  It  would 
therefore  be  now  a  proper  exercise  of  the  administrative  power  to 
limit  the  certification  to  present  service,  and  make  no  certification 
with  relation  to  past  service  whether  the  employee  be  within  or 
without  the  service  if  the  matter  of  certification  is  now  first  initiated. 

I  may  add  as  having  similar  relation  that  the  Secretary  of  War 
was  empowered  during  the  period  of  the  war  by  the  act  of  July  9, 
1918,  40  Stat.,  870,  to  make  payment  to  civilians  employed  in  gun 
factories  and  arsenals  for  work  performed  on  days  of  leave  of  ab- 
sence and  regulations  were  issued  authorizing  pay  for  such  leave,  but 
by  subsequent  order  effective  July  1,  1920,  directed  that  no  further 
payments  should  be  made  for  such  leave  not  taken.    1  Comp.  Gen.,  64. 


DRILL  PAY— NATIONAL  GUARD. 

A  captain  in  the  National  Guard  is  not  entitled  to  drill  pay  for  drills  attended 
during  a  period  the  enlisted  strength  of  his  company  falls  below  the  mini- 
mum required  for  Federal  recognition. 

Actiniir  ComptroUer  General  Ginn  to  Maj.  E.  F.  Ely,  United  States  Army,  Feb« 
.    ruary  24,  1922: 

I  have  your  request  of  January  18, 1922,  for  decision  whether  you 
^a^  authorized  to  pay  supplemental  pay  roll,  therewith  tranfmitted^ 
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of  the  Headquarters  Company,  Sixth  Infantry,  Minnesota  National 
Guard,  St.  Paul,  Minn.,  covering  the  claim  of  Capt.  Paul  F.  Schlick 
for  pay  for  16  drills  of  the  company  attended  during  the  period 
March  15  to  June  30,  1921. 

The  company  was  federally  recognized  January  30, 1919,  and  Capt. 
Schlick  qualified  March  16,  1921. 

The  propriety  of  the  payment  for  drills  is  questioned  by  you 
because  the  compjiny's  enlisted  strength  has  fallen  much  below  the 
minimum  required  for  Federal  recognition.  It  appears  from  the 
pay  roll  of  the  company  for  the  first  semiannual  period  of  1921  that 
the  enrolled  enlisted  strength  and  the  attendance  at  drills  of  oificers 
and  enlisted  men  were  as  follows : 


Month. 

March. 

AprU. 

May. 

June. 

Day  of  drill 

23  30 

13    7 

7    4 

1    1 

6  13  20  27 
8    7    6    6 
4    5    3    4 
1    1    1.  1 

4  11  18  25  30 
8    9    9    9    9 
6    7    7    7    7 
11111 

1    8  15  22  2ft 

Enlisted  men  enrolled 

9    9    9    0  16 

Enlisted  men  present 

6    6    6    6  12 

Offloers  preseiA • 

11111 

The  minimum  enlisted  strength  required  for  Federal  recognition 
of  the  company  during  the  period  of  the  claim  and  until  July  1, 1921, 
was  fixed  by  statute  at  50  (section  60  of  the  national  defense  act  of 
June  8,  1916,  39  Stat.,' 197,  as  amended  by  section  36  of  act  of  June 
4,  1920,  41  Stat.,  780),  and  in  order  for  Capt.  Schlick  to  be  entitled 
to  be  paid  as  claimed  at  least  60  per  cent  of  the  company's  enlisted 
strength  must  have  attended  each  drill  (section  109  of  national  de- 
fense act,  39  Stat.,  209,  as  amended  by  section  47  of  act  of  June  4, 
1920,  41  Stat.,  783).  See  also  section  68  of  the  national  defense  act» 
89  Stat.,  200. 

In  decision  of  January  27, 1922, 1  Comp.  Gen.,  892,  393,  respecting 

armory  drill  pay  of  the  field  and  staff  of  the  One  hundred  and  first 

Engineers,  Massachusetts  National  Guard,  it  was  said : 

It  is  general  knowledge  that  the  unit  for  the  instruction  and  training  of  the 
enlisted  personnel  of  the  National  Guard  is  the  company.  Companies  are,  of 
course,  parts  of  higher  tactical  units,  and  these  higher  tactical  units  are  occa- 
sionally assembled  for  drills  or  encampments;  but  the  foundation  upon  which 
the  National  Guard  rests  is  the  company.  The  officers  of  these  companies  ai^ 
charged  with  the  duty  of  training  the  company  and  keeping  it  recruited  up  to 
the  minimum  number  required.  The  first  two  sentences  of  section  109  provide 
pay  for  these  officers  and  fix  conditions  which  must  be  met  before  it  is  earned ; 
among  others,  50%  of  the  commissioned  and  60%  of  the  enlisted  strength 
of  the  unit  must  be  officiaUy  present  at  a  drill  for  the  entire  required  period 
to  entitle  them  to  pay  therefor.  When  the  conditions  fixed  are  met  these  officers 
are  entitled  to  Jl/30  of  the  monthly  base  pay  of  their  grade  for  each  driU  at- 
tended, not  exceeding  fire  in  any  one  month,  and  "captains  commanding  or- 
ganizations shaU  receive  $240  a  year  in  addition  to  the  driU  pay  "  therein  pre- 
scribed. 

The  60  per  cent  of  the  enlisted  strength  required  to  attend  and  par* 
ticipate  in  a  drill  before  captains  and  lieutenants  belonging  to  organic 
eations  are  entitled  to  pay  for  the  drill  has  reference  to  the  actual 
strength  of  the  organisation.    The  company  can  not^  howeyer,  be 
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federally  recognized  until  it  has  a  specified  Tninimiiin  strength ;  that 
mininniTn  is  equally  necessary  after  as  well  as  at  the  time  of  recog- 
nition, and  as  one  of  the  major  duties  of  the  company  officers  of  the 
National  Guard  is  to  keep  the  organization  recruited  up  to  the  re- 
quired strength,  it  follows  that  one  of  the  conditions  to  be  fulfilled 
before  a  company  officer  is  entitled  to  driU  pay  is  that  60  per  cent  of 
the  actual  enlisted  strength,  that  actual  enlisted  strength  being  not 
less  than  the  minimum  required  for  Federal  recognition,  shall  attend 
the  drill  and  participate  under  the  conditions  fixed  by  the  statute. 

It  appears  that  the  number  of  men  enrolled  in  the  company  for  the 
entire  period  of  the  claim,  March  15  to  June  30, 1921,  was  below  the 
minimum  of  50,  the  highest  number  at  any  one  time  being  16. 

You  are  not  authorized  to  pay  the  voucher. 


CLAIMS  AGAINST  THB  DISTRICT  OF  COLUMBIA-JURISDICTION 

OF  ACCOUNTING  OFFICERS. 

Tbe  General  Aoconntliig  Office  lias  no  Jurisdiction  to  settle  a  claim  against 
the  District  of  Colombia  which  has  been  disallowed  by  the  District  officials. 

Decision  hj  Acting  Comptroller  General  Ginn,  February  24»  1922: 

The  Chief,  State  and  Other  Departments  Division,  submitted  for 
decision  of  the  Comptroller  General  a  claim  of  Leon  M.  Anderson 
for  his  salary  as  a  teacher  in  the  public  schools  of  the  District  of 
Columbia  from  April  1  to  April  20,  1920,  payment  of  which  was 
denied  him  by  District  of  Columbia  officials  because  he  was  employed 
and  paid  as  clerk  in  the  city  post  office  for  the  same  period  of  time, 
and  the  aggregate  rate  of  compensation  for  the  two  positions  ex- 
ceeded $2,000  per  annum.  See  section  6,  act  of  May  10,  1916,  39 
Stat,  120. 

In  the  decision  of  November  27,  1908,  47  MS.  Comp.  Dec,  1049, 
the  Comptroller  of  the  Treasury  held  that  the  accounting  officers  of 
the  Treasury  had  no  jurisdiction  to  settle  a  claim  against  the  Dis- 
trict of  Columbia  which  had  been  disallowed  by  the  District  officials. 
That  decision  rested  upon  the  fact  that  the  District  is  a  municipal 
corporation  with  its  own  separate  powers  and  functions,  its  own 
funds,  and  its  own  obligations  and  liabilities ;  that  the  law  expressly 
prescribes  the  manner  in  which  all  claims  against  the  District  shall 
be  audited  and  paid  by  District  officials;  that  while  section  236, 
Bevised  Statutes,  provides  that  all  claims  for  or  against  the  United 
States  shall  be  settled  in  the  Treasury  Department,  a  claim  againsrt; 
the  District  is  not  a  claim  against  the  United  States  and  therefore 
ifl  not  one  to  be  settled  by  the  accounting  officers  of  the  Treasury 
under  that  section. 

The  submission  before  me  calls  attention  to  a  decision  of  the  Comp- 
troller of  the  Treasury  of  September  21,  1920,  disallowing  on  its 
merits  and  not  because  of  lack  of  jurisdiction  a  claim  of  a  police 
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lieutenant  of  the  District  for  pay  which  had  been  denied  him  by 
District  officials.  Whether  or  not  this  action  of  the  Comptroller  was 
inadvertent  does  not  appear.  It  was  taken  without  discussion  of 
the  question  of  jurisdiction,  and,  therefore,  is  of  little  value  as  a  prece- 
dent for  decision  of  that  question  as  against  the  former  decision 
hereinbefore  cited  wherein  the  question  was  fully  considered  and  dis- 
cussed and  the  long-established  practice  thereunder.  I  know  of  no 
other  case  wherein  the  question  was  considered  and  discussed. 

I  think  that  the  former  decision  against  the  settlement  of  claims 
of  this  character  by  the  accounting  officers  is  sound  and  that  the 
practice  established  thereunder  should  be  continued  by  the  General 
Accounting  Office.  Accordingly  the  claim  is  rejected  for  want  of 
jurisdiction  in  the  Comptroller  General  to  settle  it. 

It  is  proper  to  say  that  the  decisions  of  the  accounting  officers  have 
been  against  allowance  of  claims  of  the  same  character  as  this  over 
which  they  had  jurisdiction,  they  having  held  that  the  statutory  re- 
striction upon  receipt  of  two  salaries  by  one  and  the  same  person  for 
the  same  period  of  time  relates  to  the  rate  of  the  combined  salaries 
and  not  to  the  aggregate  amount  received  in  a  year. 


UNIFORM   GRATUITY— NAVAL   RESERVE  FORCE. 

Officers  of  the  Naval  Reserve  Force  reporting  upon  reenrollment  for  active 
duty  in  time  of  peace  for  purposes  other  than  training  are  not  entitled  to 
a  credit  of  $50  for  uniform  gratuity. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  the  Navy,  Febmary 
24,  1922: 

I  have,  by  your  direction,  the  letter  of  the  Judge  Advocate  General 
of  the  Navy,  dated  February  6, 1922,  requesting  decision  of  the  ques- 
tion presented  by  Lieut,  (j.  g.)  J.  E.  Hunt,  (S.  C.)  United  States 
Navy,  whether  officers  of  the  Naval  Reserve  Force  reporting  upon 
reenrollment  for  active  duty  in  time  of  peace  for  purposes  other  than 
training,  are  entitled  to  a  credit  of  $50  for  uniform  gratuity. 

The  act  of  August  29, 1916,  39  Stat,  687,  provides : 

The  Naval  Reserve  Force  shall  be  composed  of  citizens  of  the  United  States 
who,  by  enrolling  *  ♦  ♦  obligate  themselves  to  serve  in  the  Navy  in  time 
of  war  or  during  the  existence  of  a  national  emergency,  declared  by  the 
President:     ♦    ♦    •. 

and  on  page  589,  the  act  provides : 

Members  of  the  Naval  Reserve  Force  shall,  upon  first  reporting  for  active 
service  for  training  during  each  period  of  enrollment,  be  credited  with  a  uniform 
gratuity  of  $50  for  officers    •    ♦    •. 

Upon  reporting  for  active  service  in  time  of  war  or  national  emergency  the 
uniform  gratuity  shall  be  $150  for  officers  •  ♦  •,  or  the  difference  between 
these  amounts  and  any  amounts  that  may  have  been  credited  as  a  uniform 
gratuity  during  the  current  enrollment :    •    •    •, 

The  act  of  July  1, 1918,  40  Stat,  711,  provides : 

That  in  time  of  peace  the  Secretary  of  the  Navy  Is  athorized,  In  his  discretion, 
to  order  any  member  of  the  Naval  Reserve  Force,  with  his  consent,  who  haa 
been  confirmed  in  his  rank«  grade,  or  rating,  to  perform  any  duty  afloat  for  any 
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peiiod  of  time  for  which  his  services  may  be  required :  Provided,  That  such 
members  may  be  relieved  from  duty  by  the  Secretary  of  the  Navy  at  any  time 
and  shall  upon  their  own  application  be  released  from  said  duty  within  four 
months  from  the  date  of  their  application  therefor. 

No  authority  is  found  in  the  statutes  for  the  payment  of  a  $50 
gratuity  to  an  officer  of  the  Naval  Reserve  Force  for  reporting  for 
other  than  training  duty  in  time  of  peace.  You  are  advised,  there- 
fore, that  officers  so  reporting  are  not  entitled  to  the  credit. 


AVAILABILITY    OF    ALLOTMENTS    FROM    APPROPRIATION    FOR 

NATIONAL  SECURITY  AND  DEFENSE. 

While  the  appropriation  for  national  security  and  defense  ceased  to  be 
available  for  expenditure  after  June  30,  1919,  allotments  made  by  the  Presi- 
dent therefrom  prior  to  that  date  remain  available  thereafter  for  payment  of 
obligations  previously  incurred  or  for  further  obligation  necessary  in  carrying 
through  the  project  for  which  the  allotment  had  been  made. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  the  Treasury,  February 
27»  1922: 

Your  request  to  the  former  Comptroller  of  the  Treasury  of  Janu- 
ary 8, 1921,  for  revision  of  the  action  of  the  Auditor  for  the  T^asury 
Department  in  disallowing,  by  settlement  No.  83823,  dated  Decem- 
ber 21,  1920,  the  sum  of  $6,041.13  claimed  by  the  Federal  Land 
Bank  of  Wichita,  Kans.,  as  a  reimbursement  for  expenses  incurred 
by  the  bank  in  connection  with  loans  to  farmers  in  drought-stricken 
areas,  was  pending  before  the  Comptroller  June  30,  1920,  and  is 
now  before  this  office  for  final  action. 

The  sum  of  $5,000,000  was  allotted  and  set  apart  by  the  President 
on  July  26,  1918,  from  the  appropriation  "National  security  and 
defense"  for  the  purpose  of  making  loans  to  farmers  in  drought- 
sthcken  areas,  and  on  August  6,  1918,  this  bank  was  designated 
financial  agent  of  the  Government  to  make  and  collect  such  loans. 
The  allotment  was  placed  at  the  disposal  of  the  Secretary  of  the 
Treasury  and  the  Secretary  of  Agriculture,  and  on  August  2,  1918, 
a  joint  circular  was  issued  by  them  defining  the  terms  and  conditions 
upon  which  loans  would  be  made,  and  prescribing  the  expenses 
which  might  be  allowed  in  connection  with  the  making  of  the  same. 
This  circular  was  supplemented  by  other  circulars,  the  one  bearing 
most  directly  on  the  matter  now  in  hand  having  been  issued  Septem- 
ber 2,  1919.  This  latter  circular  authorized  payment  of  actual  ex- 
penses shown  by  sworn  vouchers  to  have  been  necessarily  incurred 
for  certain  expenses,  including  salaries  or  compensation  of  clerks, 
stenographers,  or  other  personnel  which  had  not  been  covered  by 
authorization  in  earlier  circulars. 

In  his  settlement  the  auditor  suspended  various  items  of  expense 
incurred  prior  to  June  80,  1919,  and  allowed  the  remainder  of  the 
expense  prior  to  that  date,  but  disallowed  all  expense  incurred  sub- 
sequent to  June  80,  1919,  because  the  appropriation  for  national 
security  and  defense  ceased  to  be  available  for  expenditure  from 
and  after  that  date. 
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The  former  Comptroller  questioned  the  authority  of  the  bank 
to  incur  the  expense  of  salary  or  compensation  of  personnel  under 
the  earlier  circulars  or  under  retroactive  operation  of  the  circular  of 
September  2,  1919,  and  the  matter  has  been  held  in  suspense  by  this 
office. 

The  settlement  is  now  reversed  and  a  difference  of  $6,041.13  is 
certified  due  the  claimant. 

While  the  appropriation  for  national  security  and  defense  from 
which  the  allotment  was  made  ceased  to  be  available  for  expendi- 
ture after  June  30,  1919,  the  allotment  itself  had  been  made  and 
obligated  before  that  date,  and  this  allotment  and  obligation  carried 
the  appropriation  to  the  extent  of  the  obligation  beyond  the  time 
at  which  the  appropriation  ceased  to  be  available  for  other  expendi- 
tures or  for  further  obligation,  and  left  the  allotment  available  for 
payment  of  any  expense  necessary  in  carrying  through  the  project 
provided  for  by  the  allotment  and  earlier  circulars,  whether  in- 
curre(^before  or  after  June  30, 1919. 

Under  the  discretionary  administrative  power  conferred  by  the 
appropriation  the  allowance  given  by  the  circular  of  September  2, 
1919,  will  not  be  questioned  by  the  General  Accounting  Office.  Cer- 
tain classes  of  items  included  in  the  claim  are  not  such  as  would 
ordinarily  be  passed  by  the  accounting  officers,  but  in  view  of  the 
character  of  the  appropriation  they  can  not  be  objected  to. 


LEAVES    OF   ABSENCE^COAST   AND    GEODETIC    SURVEY 

OFFICERS. 

Officers  of  the  Coast  and  Geodetic  Survey  granted  leaves  of  absence  .wUl  be 
entitled  to  the  same  pay  as  officers  of  the  Navy  of  the  same  rank  and 
length  of  service  would  be  entitled  to  receive  in  the  same  circumstances. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  Commerce^  Febmaix 
27,  1922: 

I  have  your  letter  of  December  6,  1921,  requesting  decision 
whether  you  may  lawfully  grant  a  commissioned  ofBcer  of  the  Coast 
and  Geodetic  Survey  leave  of  absence  with  full  pay  for  a  period  in 
excess  of  thirty  days  a  year,  or  whether  any  leave  of  absence  in 
excess  of  thirty  days  a  year  must  be  a  furlough  on  half  pay  as  con- 
templated in  section  1557,  Revised  Statutes;  also  whether  you  may 
lawfully  limit  the  annual  leave  with  full  pay  which  may  be  granted 
a  commissioned  officer  of  the  Coast  and  Geodetic  Survey  to  less  than 
thirty  days  in  one  year,  and  yet  allow  an  absence  in  excess  of  sucb 
limitation  and  thus  make  the  pay  for  such  excess  absence  one-half 
of  his  full  pay. 

The  leave  laws  applicable  to  officers  of  the  Army  were  extended  to 
officers  of  the  Navy  by  the  Navy  personnel  act  of  March  3,  1899, 
80  Stat.,  1007,  that  certain  officers  of  the  Navy  ^  shall  receive  the 
same  pay  and  allowances,  except  forage,  as  are  or  may  be  provided 
by  or  in  pursuance  of  law  for  the  officers  of  corresponding  rank  in 
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the  Army."  11  MS.  Comp.  Dec,  617,  November  27,  1899 ;  6  Comp. 
Dee.,  567 ;  9  Id.,  494 ;  12  Id.,  146 ;  15  Id.,  70,  73.  The  basis  for  this 
conclusion  was  not  that  the  Army  leave  laws  granted  a  privilege, 
but  by  reason  of  the  fact  that  the  pay  of  officei-s  of  the  Government, 
in  the  constitutional  sense,  accrues  by  the  mere  holding  of  the  legal 
title  to  the  office,  4  Comp.  Dec.,  601,  and  that  the  leave  laws  of  the 
Army  are  a  prohibition  on  the  payment  of  pay  except  as  therein 
fixed  when  absent  from  duty. 

The  same  view  was  taken  with  respect  to  officers  of  the  Marine 
Corps,  whose  pay  was  assimilated  to  that  of  officers  of  the  Infantry 
of  the  Army  by  the  act  of  June  30, 1834, 4  Stat.,  713.  See  volume  1, 
Second  Comp.  Dec,  par.  1383. 

The  decision  of  the  former  Comptroller  of  the  Treasury,  27  Comp« 
Dec,  129,  was  on  the  premise  that  the  leave  statutes  applicable  to 
officers  of  the  Army  granted  leave  of  absence  privileges.  That  view, 
in  my  opinion,  is  not  tenable,  and  is  not  applicable  where  pay  and 
allowances  are  assimilated  to  those  of  officers  whose  right  to  pay 
during  absence  from  duty  is  limited  by  statute,  those  limitations 
attaching  to  the  officers  receiving  the  same  pay  by  assimilation. 
In  a  case  such  as  here  decided  that  decision  will  not  be  followed 
hereafter. 

You  are  accordingly  informed  that  the  officers  to  whom  you  grant 
leave  of  absence  will  be  entitled  to  receive  the  same  pay  as  officers 
of  the  Navy  of  the  same  rank  and  length  of  service  would  be  entitled 
to  receive  in  the  same  circumstances. 


ADVANCE  PAYMENTS— REGISTERING  CABLE  ADDRESS. 

Payment  of  fee  for  registering  an  abbreviated  cable  address  of  a  Government 
bureau,  effective  for  one  year  in  advance,  is  not  prohibited  by  section  3648, 
Revised  Statutes,  as  a  payment  for  services  in  advance  of  their  rendition. 

Acting  Comptroller  General  Ginn  to  Charles  E.  Molster,  disbursing  clerk» 
Department  of  Commerce,  February  27»  1922: 

I  have  your  letter  of  February  6,  1922,  transmitting  a  voucher  for 
$2.50  in  favor  of  the  Postal  Telegraph  Cable  Co.  for  registering  an 
abbreviated  cable  address  of  the  United  States  Lighthouse  Service 
for  the  period  from  October  1,  1921,  to  September  30,  1922.  You 
ask  whether  you  are  authorized  to  pay  the  voucher  in  view  of  the 
provisions  of  section  8648,  Revised  Statutes,  prohibiting  payments 
for  services  in  advance  of  their  rendition. 

The  service  contracted  for  was  the  registry  of  an  abbreviated  cable 
address.  When  the  act  of  registration  was  completed  the  whole 
service  was  performed  and  there  is  nothing  to  be  done  in  the  matter 
preliminary  to  payment.  Payment  of  the  voucher  would  not  be  a 
violation  of  section  8648,  Bevised  Statutes,  and  if  otherwise  correct 
its  payment  is  authorized.  See  also  decision  of  March  4, 1920,  to  the 
Librarian  of  Congress. 


456  DECISIONS  OF  THB  COMPTBOLLEB  GENEBAL. 

PAY   OF   NATIONAL   GUARD    OFFICERS   ATTENDING   MILITARY 

SERVICE  SCHOOLS. 

An  officer  of  the  National  Guard  detailed  to  attend  a  military  service  school 
under  provisions  of  the  act  of  June  3,  1916,  39  Stat,  207,  is  not  entitled 
to  pay  authorized  by  the  statute  while  on  detached  service  away  from  the 
school  for  the  purpose  of  playing  basket-ball  games  per  a  schedule  arranged 
by  the  basket-ball  team  of  the  school. 

Acting  Comptroller  General  Ginn  to  Capt.  J.  R.  McNiel,  United  States  Army, 
February  27,  1922: 

I  have  your  letter  of  February  8,  1922,  transmitting  for  decision 
voucher  stated  in  favor  of  Second  Lieut.  James  R.  Rundell,  Infantry, 
Massachusetts  National  Guard,  for  pay  as  a  second  lieutenant  De- 
cember 27  to  31, 1921.    You  state : 

•  •  ♦  Lieutenant  Rundell  is  a  member  of  the  National  Guard  of  the  State 
of  Massachusetts.  On  October  31,  1921,  he  reported  under  competent  orders,  to 
the  commandant  the  Infantry  School,  Camp  Benning,  Ga.,  for  a  course  of  in- 
structions. He  was  in  regular  attendance  at  the  school  from  October  31  to  De- 
cember 26,  1921.  On  December  27,  1921,  Lieutenant  Rundell,  by  Special  Orders, 
No.  304,  headquarters  the  Infantry  School,  dated  December  28,  1921,  was  placed 
on  detached  service  for  the  purpose  of  playing  basket-baU  games  per  schedule 
arranged  for  the  Infantry  School  basket-ball  team,  from  December  27,  1921,  to 
January  12,  1922,  inclusive.  Lieutenant  Rundell  was  absent  from  the  school 
on  detached  service  during  the  period  stated  in  his  voucher. 

Section  99  of  the  act  of  June  8,  1916,  39  Stat.,  207,  provides  for 
the  attendance  of  selected  officers  and  enlisted  men  of  the  National 
Guard  for  the  pursuit  of  a  regular  course  of  study  at  any  military 
service  school  of  the  United  States  except  the  United  States  Military 
Academy,  and  authorized  pay  therefor  while  the  officer  or  enlisted 
man  is  ^^in  actual  attendance  at  such  school,  college,  or  practical 
course  of  instruction,"  with  a  proviso  that  the  pay  and  allowances 
so  authorized  shall  not  exceed  those  of  a  captain. 

The  certificate  of  the  secretary  of  the  Infantry  School  as  to  Lieut. 
Rundell's  attendance  during  December,  1921,  is  as  follows : 

This  is  to  certify  that  2nd  Lieut.  James  R.  Rundell,  Mass.  N.  G.,  having 
reported  at  this  station  for  duty  under  competent  orders,  has  been  In  regular 
attendance  at  a  course  of  instruction  at  the  Infantry  School,  Camp  Benning, 
Georgia,  during  the  period  December  Ist-December  26th,  1921,  both  dates  in- 
clusive. 

It  is  further  certified  that  during  the  period  December  27th-December  31st, 
1921,  the  said  2nd  Lieut  James  R.  Rundell,  Mass.  N.  G.,  has  been  on  duty  as 
a  member  of  the  Infantry  School  basket-baU  team,  absent  from  this  station 
on  a  trip  tal^en  for  the  purpose  of  playing  basket-ball  games  with  the  teams  of 
other  institutions ;  that  physical  training  forms  a  part  of  the  curriculum  of  the 
Infantry  School,  and  that  for  participation  in  scheduled  games  as  members  of 
the  Infantry  School  teams  in  major  sports,  including  basket  ball,  student  officers 
are  allowed  credits  in  the  course  in  physical  training. 

The  order  placing  Lieut.  Eundell  on  detached  service  is  as  follows: 

EXTBACT. 

8.  The  following-named  officers  are  placed  on  detached  service  for  the  pur- 
pose of  playing  basket-ball  games,  per  schedule  arranged  by  the  Infantry  School 
Basket  BaU  Team,  from  December  27th.  1921,  to  Jan.  12th,  1922,  inclusive. 
•  ^  m  m  m  m  m 

Lieut  J.  R.  RundeU,  Inf.,  N.  G.    •    •    ♦. 

It  has  been  held,  27  Comp.  Dec,,  777,  that  officers  or  enlisted  men 
of  the  Mational  Guard  attending  service  schools  are  not  in  actual 


DECISIONS  OF  THE  COMPTROLLER  GENERAL.  457 

attendance  when  absent  on  authorized  sick  or  ordinary  leave.  And 
I  am  of  oi)inion  that  an  officer  on  detached  service  away  from  the 
school  for  the  purpose  of  playing  basket-ball  games  p)er  a  schedule 
arranged  by  the  basket-ball  team  of  the  school  is  not  during  such 
period  "in  actual  attendance  at  such  school"  within  the  meaning 
of  the  statute. 
You  are  not  authorized  to  pay  the  voucher. 

TRAVELING  EXPENSES— CONTRACTS  FOR  PERSONAL  SERVICES. 

Under  a  contract  for  personal  services  providing  for  reimbursement  of  travel- 
ing expenses  to  and  from  place  of  employment,  failure  to  perform  the  work 
for  which  employed  precludes  reimbursement  of  the  traveling  expenses. 

Decision  by  Acting  Comptroller  General  Ginn,  February  27,  1922: 

J.  H.  Arnold  requested,  January  20,  1922,  review  of  settlement 
No.  806000,  dated  January  9,  1922,  wherein  the  War  Department 
division  of  this  office  disallowed  his  claim  for  $372.76  as  reimburse- 
ment of  expenses  incurred  in  going  from  Tulsa,  Okla.,  to  Bruns- 
wick, Ga.,  November  7,  1918,  and  return,  November  18,  1918. 

The  constructing  quartermaster  at  the  Brunswick  plant  of  the  But- 
terwortb-Judson  Corporation,  Brunswick,  Ga.,  made  a  request  on 
the  Tulsa,  Okla.,  Chamber  of  Commerce  for  information  as  to  com- 
petent well  drillers  to  sink  water  wells  on  the  Government  projects  at 
Brunswick.  In  response  to  this  request,  the  Tulsa  Chamber  of 
Commerce  recommended  claimant,  and  on  November  2,  1918,  the 
following  telegram  was  sent  to  him  at  Tulsa  by  the  constructing 
quartermaster. 

Request  you  and  two  competent  well  drillers  leave  immediately.  Take  re- 
ceipts, and  transportation  refunded  after  thirty  days.  Rate  one  dollar  per 
hour  straight  time,  working  twelve-hour  shifts.  Wells  started  sixteen  inch 
diameter,  to  he  one  thousand  feet  deep.  Only  reliable,  loyal  men  wanted.  Wire 
when  leaving. 

The  claimant  left  Tulsa  for  Brunswick,  taking  with  him  two  men, 
on  November  7, 1918.  The  return  journey  began  November  16,  1918, 
and  the  constructing  quartermaster,  in  denying  a  claim  for  reim- 
bursement of  expenses  aggregating  $372.76  for  the  trip,  February  3, 

1919,  stated  in  part  that : 

You  and  these  men  came  here  for  the  specific  purpose  of  drilling  water 
wells.  Upon  arrival  in  Brunswick  you  spent  several  days  ascertaining  ahout 
the  condition  about  the  Picric  Acid  Plant,  the  nature  of  the  equipment  used 
in  drilling  these  wells,  and  accommodations  in  Brunswick.  Further,  in  con- 
versation with  me  the  day  after  your  arrival,  in  answer  to  information  which 
I  gave  you  as  to  the  specific  accommodations  which  we  had  arranged  for  yon 
at  the  Picric  Acid  Plant,  these  accommodations  consisting  of  furnished  houses 
in  one  of  the  new  villages,  you  replied  that  neither  you  nor  your  men  could 
possibly  consider  living  at  the  plant,  where  you  would  be  conveniently  located 
for  the  work,  but  would  have  to  take  the  necessary  time  to  engage  accommoda* 
tions  in  Brunswick.  You  also,  at  that  time,  requested  that  an  automobile  be 
tamed  over  for  your  use  in  traveling  between  the  plant  and  Brunswick.  This 
latter  request  I  refused.  In  regard  to  the  accommodations,  that,  of  course,  was 
entirely  up  to  you  where  you  wished  to  live,  providing  you  could  reach  the 
work  readily  and  not  delay  the  work  because  of  your  residence. 
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Tou  told  me  later  that  one  or  both  of  these  men  had  contracted  inflnenza 
or  colds,  and,  as  you  know,  neither  you  nor  either  of  your  companions  did  any 
work  whatsoever  on  these  wells. 

Further,  the  claimant  insisted  that  the  well-drilling  outfits  were 
nothing  "but  two  old  machines  and  some  junk  tools  on  the  job,'^ 
and  refused  to  perform  any  drilling  and  returned  November  16, 
1918,  to  Tulsa. 

In  the  absence  of  a  contract  to  the  contrary,  Government  em- 
ployees must  make  the  journey  to  the  place  of  their  employment  at 
their  own  expense.  11  Comp.  Dec,  691.  The  telegram  of  Novem- 
ber 2,  1918,  prescribed  as  a  condition  precedent  to  reimbursement 
of  traveling  expenses  an  employment  of  30  days,  which  must  be 
interpreted  to  mean  30  days  of  services  rendered.  Claimant  did 
not  meet  this  condition,  as  he  did  not  perform  any  work  whatso- 
ever, and,  after  assigning  excuses  for  his  failure  to  do  so,  returned 
to  his  home. 

Upon  review  of  the  matter  no  di£ferences  are  found  and  the 
settlement  is  sustained. 

TERMINATION  CONTRACTS. 

An  agreement  purporting  to  cancel  purchase  orders  for  delivery  of  goods  to 
the  Government,  executed  subsequent  to  the  date  final  delivery  should  have 
been  made  under  terms  of  the  orders,  Is  without  consideration  and  there- 
fore void. 

Decision  by  Acting  Comptroller  General  Ginn,  February  27,  1922: 

M.  T.  Legg,  major,  Finance  Department,  applied  January  16, 
1922,  for  review  of  the  action  of  the  War  Department  Division  of 
this  ojffice  in  disallowing  by  settlement  No.  69992,  dated  December 
iO,  1921,  credit  for  voucher  2141,  $78,  and  voucher  2142,  $1,763.40, 
in  his  accounts  as  captain,  Quartermaster  Corps,  for  March,  1920, 
covering  payments  to  the  Eisemann  Magneto  Co.,  under  cancel- 
lation agreement  No.  468,  dated  September  15,  1919,  terminating 
purchase  order  Na  3515,  dated  May  6,  1919,  and  cancellation  agree- 
ment No.  467,  dated  September  30, 1919,  terminating  purchase  order 
No.  3491,  dated  May  3,  1919,  respectively. 

Purchase  order  No.  3515,  in  respect  to  deliveries,  directed  "ship 
two  weeks  after  receipt  of  order";  and  purchase  order  No.  3491 
similarly  provided  for  deliveries  "to  reach  seaboard  80  days  after 
receipt  of  order."  Being  dated  at  Washington,  D,  C,  May  6  and 
May  8,  respectively,  these  orde^^s  would  in  the  ordinary  course  of 
mail  have  been  received  by  the  Eisemann  Magneto  Co.  at  Brooklyn, 
N.  Y.,  on  the  following  day,  and  shipments  on  these  orders  should 
therefore,  in  the  absence  of  legal  excuse  for  delay,  have  been  made 
by  May  21  and  June  4,  respectively ;  and  if  not  delivered  by  those 
dates  or  within  a  reasonable  time  thereafter  the  United  States 
would  have  been  under  no  obligation  to  accept  the  material  ordered 
in  the  absence  of  occurrences  legally  excusing  the  company  for  the 
delay  or  imposing  upon  the  United  States  responsibility  therefor. 
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It  does  not  appear,  nor  has  any  averment  been  made,  either  that 
the  company  tendered  delivery  or  was  legally  excusable  for  failure 
to  deliver  within  the  time  specified  in  the  orders,  or  that  the  United 
States  refused  to  accept  delivery  when  tendered  or  was  responsible 
for  nondelivery.  Consequently,  it  does  not  appear  that  the  United 
States  was  under  any  obligation  to  the  Eisemann  Magneto  Co.  on 
September  15,  1919,  and  September  30,  1919,  respectively,  in  respect 
to  these  purchase  orders.  The  so-called  cancellation  agreements 
purporting  to  terminate  such  a  supposed  liability  were  without  con- 
sideration and  void,  and  the  payments  made  in  pursuance  thereof 
were  unauthorized.     (See  25  Comp.  Dec,  398.  404.) 

Upon  a  review  of  the  matter  no  differences  are  found  and  the  set- 
tlement is  sustained. 


HONORABLE-DISCHARGE   GRATUITY— EXTENSIONS    OF    ENLISTr 

MENTS— NAVY. 

Extensions  of  enUstments  In  the  Navy  after  July  11,  1919,  entitle  to  honorable^ 
discbarge  gratuity  only  when  such  extensions  singly  or  in  tlie  nggregale 
amount  to  two.  three,  or  four  years. 

An  extension  of  enlistment  in  the  Navy  after  July  11,  19 J9,  for  only  one  year 
entitles  to  no  honorable-discharge  gratuity,  but  if  reextended  for  an  addi- 
tional year  or  years,  the  enlisted  man  on  such  reextension,  or  upon  a  th  rd 
extension,  will  be  entitled  to  the  same  amount  of  gratuity  as  though  the 
original  extension  had  been  for  the  total  of  the  extensions,  less  any  gratuity 
which  may  have  been  paid  on  the  prior  extensions. 

When  a  reenlistment  in  the  Navy  follows  within  four  months  after  an  ex- 
tension or  extensions  of  a  prior  enlistment,  the  aggregate  of  the  ex- 
tensions standing  alone,  if  for  two  or  more  years,  constitutes  the  "last 
expiring  enlistment*'  within  the  meaning  of  the  act  of  July  12,  1921,  42 
Stat,  139,  providing  for  payment  of  honorable-discharge  gratuity,  hut  if 
the  extension  is  for  one  year  only,  the  prior  original  enlistment,  exclusive 
of. such  extension,  constitutes  the  "last  expiring  enlistment." 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  the  Navy,  February  28, 
1922: 

I  have  your  request  of  December  28,  1921,  for  a  decision  of  cer- 
tain questions  arising  in  the  application  of  the  decision  of  thi?  office 
of  December  6,  1921,  to  payments  of  honorable-discharge  gratuity 
pay  to  men  of  Navy  upon  separate  extensions  of  two  or  three  years 
of  other  than  war  enlistments,  the  initial  extension  of  which  was 
entered  into  on  or  after  July  11, 1919. 

The  decision  held  that  a  proportionate  gratuity  was  payable  upon 
such  extensions,  subject  to  the  limitations  of  the  act  of  July  12, 1921, 
treating  a  two  or  three  year  extension  as  corresponding  to  a  two 
©r  three  year  reenlistment  for  the  purpose  of  proportionate  benefits. 

Your  questions  are  answered  in  the  order  presented. 

A.  Is  honorable-discharge  gratuity  payable  where  the  aggregate  of  extensions 
is  equivalent  to  an  enlistment  period  of  two  or  three  years,  as  distinguished 
from  a  two  or  three  year  extension  standing  alone? 

Bxainple9. 

t.  Bnllsted  July  15, 1915—4  years— to  expire  July  14, 1919. 
Extended  1  year  from  July  15,  1919. 
"         1    "        "        •«      "   1920. 
What  honorable  discharge  gratuity  is  payable  on  second  extension? 
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2.  Enlisted  July  15, 1915—4  years— to  expire  July  15,  1919. 
Extended  2  years  from  July  15.  1919. 

1  year      "        "      "    1921. 

What  honorable  discharge  gratuity  is  payable  on  second  extension t 
8.  Enlisted  July  15,  1915 — i  years— to  expire  July  15,  1919. 
Extended  1  year  from  July  15,  1919. 
"  1    ••        "        **      •'    1920. 

What  honorable  discharge  gratuity  is  payable  on  last  extension? 
Tour  general  question  is  answered  in  the  affirmative. 
As  to  the  examples,  as  follows : 

1.  2  months*  gratuity  becomes  payable  on  second  extension,  the  two  1-year 
extensions  being  treated  as  the  equivalent  of  a  two-year  extension  for  purposes 
of  the  gratuity. 

2.  3  months*  gratuity  Is  payable  on  second  extension,  or,  in  event  a  two 
months*  gratuity  was  paid  on  first  extension,  an  additional  one  month  is  pnyable. 

3.  3  months*  gratuity  is  payable  on  last  extension  if  2  months*  gratuity  was 
not  paid  on  second  extension;  if  it  was  paid  only  the  additional  one  month's 
gratuity  is  payable. 

B.  Are  the  provisions  of  act  of  July  12,  1921,  effective  on  each  Individual 
extension  entered  into  on  or  after  July  12,  1921,  or  on  aggregate  of  extensions 
entered  into  on  or  after  that  date? 

Examples, 

4.  Enlisted  July  15,  1919—2  years— to  expire  July  14,  1921. 
Extended  1  year  from  July  15,  1921. 

2  years   "        "      "    1922. 

Is  gratuity  of  two  or  three  months  payable  on  second  extension? 

6.  Enlisted  .July  15.  1919 — 2  years — to  expire  July  14,  1921. 

Extended  1  year  from  July  15,  1921. 

••  1     "        "        "      "   1922. 

M  1    M        i<        u      M   1923. 

If  gratuity  of  2  months  Is  payable  on  second  extension,  would  an  additional 
1  month  gratuity  be  payable  on  third  extension? 

Section  2  of  the  act  of  July  12,  1921,  42  Stat.,  139,  provides : 

That  hereafter  no  enlisted  man  in  the  Navy  shall  be  paid  on  reenlistment  an 
honorable  discharge  gratuity,  or  any  proportionate  part  thereof,  in  excess  of  any 
amount  equal  to  one  month's  pay  for  each  year  of  service  in  the  last  expiring 
enlistment  of  such  enlisted  man. 

This  act  operates  on  each  individual  extension  of  two  or  three  years 

entered  into  after  its  date,  ©r  on  each  agjrregate  of  extensions  of  two 

or  three  years,  as  per  your  examples,  as  follows : 

4.  Two  months*  gratuity  only  is  payable,  the  last  expiring  enlistment  for  the 
purpose  being  the  original  2-year  term. 

5.  No.  On  third  individual  extension  the  extension  becomes  an  aggregate  3- 
year  extension  for  gratuity  purposes,  and  as  such  the  payment  of  the  gratuity 
for  the  third  or  additional  month  would  be  in  excess  of  the  2  years  in  last 
expiring  enlistment. 

C.  Shall  the  entire  period  covered  by  an  enlistment  which  has  been  extendecl 
count  as  the  last  expiring  period  of  service  in  computing  the  number  of  years 
in  previous  enlistment  for  the  determination  of  the  gratuity  authorized  for  reen-^ 
llstment  on  or  after  July  12, 1921? 

Examples, 

e.  Enlisted  July  15,  1919—2  years— to  expire  July  14,  1921. 

Extended  1  year  from  July  15,  1921. 

Honorably  discharged  July  14,  1922,  after  service  of  3  years. 
If  reenllsted  within  4  months  for  3  years  is  he  entitled  to  3  months*  gra- 
tuity? 

f.  Enlisted  July  15,  1919—2  years— to  expire  July  15,  1921. 

Extended  2  years  from  July  15,  1921. 
Honorably  discharged  July  14, 1923,  after  service  of  4  years. 
Is  he  entitled  to  4  months*  gratuity  If  reenllsted  for  4  years? 
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Your  question  is  answered  in  the  negative.  It  is  the  original 
enlistment  term  in  itself,  or  last  aggregate  extension  term,  which  is 
the  measure  under  the  statute. 

Your  examples  are  answered  as  follows : 

6.  No.  On  reenlistment  within  4  months  for  3  years  he  would  be  entitled  to 
2  months'  gratuity  only,  the  original  term  being  the  last  expiring  enlistment  for 
purposes  of  the  statute,  the  1-year  extension  in  itself  not  constituting  an  exten- 
sion equivalent  to  a  reenlistment. 

7.  No.  The  last  expiring  enlistment  was  the  2-year  extension,  the  equivalent 
of  a  2-year  enlistment 


MILEAGE  OF  ARMY  OFFICERS. 

An  Army  officer  ordered  by  proper  authority  to  accompany  an  overland  tour  of 

motor  truclcs  for  the  purpose  of  observation  and  report  is  not  entitled  to 

mileage  for  the  travel  so  performed. 
The  mileage  allowance  of  an  Army  officer  is  subject  to  land-grant  deductions 

for  distance  traveled  over  a  land-grant  railroad,  whether  or  not  Government 

transportation  requests  are  used. 

Decision  by  Acting  Comptroller  General  Ginn,  March  1,  1922: 

Eric  M.  Lubeck,  formerly  a  major,  Motor  Transport  Corps, 
United  States  Army,  requested,  December  10,  1921,  review  of  set- 
tlement No.  126814,  dated  November  18, 1921,  War  Department  Divi- 
sion of  this  office,  by  which  was  settled  his  claim  for  mileage  as  an 
officer  of  the  Army  for  travel  performed  from  Steele,  N.  Dak.,  to 
Fargo,  N.  Dak.,  and  from  the  latter  point  to  Chicago,  111.,  August  28 
to  September  17, 1919. 

The  orders  under  which  travel  was  performed  were  issued  by  the 
commanding  officer.  Motor  Transport  Greneral  Depot,  Municipal 
Pier,  Chicago,  addressed  to  Maj.  Lubeck  as  follows: 

August  25,  1919. 

1.  In  compliance  witli  letter  from  Chief,  Motor  Transport  Corps,  file  No, 
451-MTC-SEng,  dated  August  22,  1919,  Washington,  D.  C,  you  are  directed  to 
proceed  without  delay  to  Steele,  No.  Dak.,  to  accompany  the  National  Motor 
Truck  Development  Tour  from  that  point  to  Milwaukee,  Wis.,  for  the  purpose 
of  observing  and  reporting  all  features  of  jreneral  interest  for  the  Motor  Trans- 
port Corps,  as  outlined  in  the  above-mentioned  letter  from  the  Chief  of  the 
Motor  Transport  Corps. 

2.  Upon  completion  of  this  duty  you  wUl  report  to  the  commanding  officer, 
Biotor  Transport  General  Depot,  Municipal  Pier,  Chicago,  111. 

8.  The  travel  directed  is  necessary  in  the  mUitary  service,    *    *    *.     . 

Seftembsb  12,  1919. 

1.  In  compliance  with  telegraphic  instructions  from  the  Chief  of  the  Motor 
Transport  Corps,  Washington,  D.  C,  dated  September  12th,  1919,  you  are 
directed  to  proceed  to  Chicago,  Illinois,  reporting  upon  arrival  to  the  command- 
ing officer,  Motor  Transport  General  Depot,  Municipal  Pier,  when  properly 
reUeved  by  Captain  Herbert  Mitchell,  M.  T.  C. 

2.  Orders  from  The  Adjutant  General  of  the  Army,  directing  this  travel,  will 
be  famished  you  upon  arrival  in  Chicago,  111.    ♦    •    ♦. 

The  letter  referred  to  in  the  order  of  August  25  indicated  that  the 
duties  of  the  officer  selected  were  to  accompany  an  overland  tour  of 
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motor  trucks,  to  observe  their  performance  on  the  journey  and 
report  thereon;  and  it  was  further  directed  that  the  officer  selected 
should  be  fully  qualified  to  perform  those  duties.  The  travel  was 
performed  either  in  the  trucks  or  by  automobile,  not  the  property 
of  the  United  States,  furnished  by  the  association  which  arranged 
the  tour. 

Claimant  traveled  with  the  trucks  being  tested  from  Steele  by  way 
of  Bismarck,  Minot,  Devils  Lake,  and  Grand  Forks,  to  Fargo,  where 
he  was  relieved  from  the  duty  assigned  him  by  the  order  of  August 
25,  and  directed  to  return  to  Chicago.  The  journey  to  Chicago  was 
by  railroad. 

Mileage  was  paid  by  a  disbursing  officer  of  the  Army  for  travel 
from  Chicago  to  Steele,  and  there  was  allowed  in  settlement  No. 
126814  mileage  from  Fargo  to  Chicago  at  7  cents  per  mile,  less  3 
cents  per  mile  deducted  for  land  grant  390  miles,  and  the  claim  for 
mileage  from  Steele  to  Fargo  via  the  route  traveled  was  disallowed. 
Claimant  in  requesting  review  demands  to  be  informed  of  the  legal 
authority  for  this  adjustment  of  his  claim,  and  information  as  to  the 
land  grant  deduction  Fargo  to  Chicago. 

Travel  over  land  grant  or  bond  aided  railroad  was  possible  be- 
tween Fargo  and  St.  Paul,  217  miles,  and  between  St.  Paul  and 
Chicago,  173  miles,  total  390,  and  the  authority  for  the  deduction  is 
found  in  the  act  of  June  12,  1906,  34  Stat.,  246,  requiring  that  when 
the  travel  of  an  officer  of  the  Army  in  a  mileage  status  is  in  whole 
or  in  part  over  a  land  grant  or  bond  aided  railroad  there  shall  be 
deducted  from  his  mileage  account  3  cents  per  mile  "for  the  dis- 
tance for  which  transportation  has  been  or  should  have  been  fur- 
nished." The  failure  of  the  officer,  or  his  inability  to  secure  Gov- 
ernment transportation  requests  for  travel  over  land  grant  railroads 
does  not  relieve  him  from  this  deduction. 

The  mileage  laws  do  not  contemplate  that  an  officer  of  the  Army 
will  be  entitled  to  mileage  for  any  and  all  travel,  and  it  has  been 
consistently  held  that  where  travel  is  merely  incidental  to  the  per-> 
formance  of  a  specific,  paramoimt  military  duty  the  officer  is  not 
in  a  travel  status  entitling  him  to  mileage.  The  act  of  June  12, 
1906,  draws  that  distinction  for  the  great  bulk  of  the  Army  by 
providing  that  mileage  shall  be  payable  only  for  travel  "without 
troops."  Staff  officers,  as  was  the  claimant,  occasionally  are  assigned 
duties  in  the  performance  of  which  travel  is  merely  incidental ;  but 
in  the  performance  of  such  a  duty  they  are  no  more  entitled  to 
mileage  than  is  an  infanti^  officer  in  command  of  an  organization 
on  a  march. 
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The  facts  of  this  case  are  similar  to  the  facts  in  the  case  of  Lieut. 
Moon,  26  Comp.  Dec,  226,  as  to  which  it  was  there  said : 

Travel  was  necessary  to  place  the  officer  at  a  point  where  the  duty  could 
be  undertaken,  and  after  the  completion  of  the  duty  travel  was  necessary  to 
enable  him  to  return  to  his  proper  station;  but  In  the •  performance  of  the 
apedfic  duty  enjoined  by  the  order  travel  was  but  an  incident  of  that  duty. 
During  that  time  the  officer  was  not  in  a  travel  stafus  within  the  meaning  of 
the  mileage  law,  but  in  a  duty  status  in  the  performance  of  a  military  duty, 
appropriate  to  his  rank  and  grade,  for  which  presumably  he  was  specially 
qualified,  and  which  could  be  performed  in  no  other  way,  and  was  quite 
distinct  from  what  might  be  termed  the  mere  passive  duty — ^traveling — ^per- 
formed by  an  officer  properly  in  a  mileage  status.  19  Comp.  Dec.,  19.  And 
see  also  26  Comp.  Dec,  83-84;  25  id.,  234. 

On  a  i*eyiew  of  the  matter,  the  settlement  is  sustained. 


PROMOTION  OF  POSTAL  CLERKS. 

Provision  in  section  3  of  the  act  of  July  21,  1921,  42' Stat.,  144,  that  time  served 
ns  a  substitute  postal  clerk  or  letter  carrier  is  to  be  counted  in  determining 
promotion  of  clerks  or  carriers  appointed  to  regular  positions  before  June 
5,  1920,  authorizes  only  that  the  employee  be  promoted  to  the  grade  he 
would  have  attained  had  he  actually  served  the  time  covered  by  the  sub- 
stitute service  as  a  regular  prior  to  the  date  of  his  last  appointment  as  a 
regular. 

Acting  Comptroller  General  Ginn  to  the  Postmaster  General,  March  1,  1922: 

I  have  your  letter  of  February  15,  1922,  requesting  decision  of  a 
question  presented  as  follows: 

On  Sept.  10,  1917,  William  J.  Rogers  was  appointed  a  substitute  letter  carrier 
In  the  post  office  of  Centralia,  Illinois,  and  on  Jan.  16,  1918,  was  transferred  to 
the  position  of  substitute  clerk  in  that  office.  On  February  1, 1918,  he  was  pro- 
moted to  a  firs<  grade  clerkship  at  $800  plus  10%  bonus,  and  on  July  1  his  sal- 
ary as  first  grade  clerk  was  changed  to  $1,000  per  annum.  On  August  1,  1918, 
Mr.  Rogers  was  transferred  from  clerk  of  the  first  grade  to  carrier  of  the  first 
grade  at  $1,000  per  annum,  and  on  February  5,  1919,  was  reduced  to  substitute 
-carrier  without  delinquency.  He  was  again  appointed  a  carrier,  first  grade,  at 
$1,000  per  annum  on  April  16,  1919,  and  promoted  to  $1,100  July  1,  1919,  by 
virtue  of  one  year  of  service  in  the  first  grade ;  was  promoted  to  the  third  grade 
of  $1,200  July  1, 1920,  and  reclassified  on  that  date  at  $1,600;  and  automatically 
promoted  July  1, 1921,  to  the  fourth  grade  of  $1,700. 

The  contention  is  made  by  Mr.  Rogers  that  by  virtue  of  the  1,496  hours  of 
substitute  service  performed  by  him  during  the  periods  Sept.  10,  1917,  to  Jan. 
31, 1918,  and  Fe\).  5,  1919,  to  *April  15,  1919,  he  is  entitled,  under  the  provisions 
of  section  3  of  the  act  of  July  21,  1921,  known  as  the  Steenerson  Act,  to  pro- 
motion to  the  fifth  grade,  $1,800,  effective  Oct  1,  1921,  for  the  reason  that  dur- 
ing the  period  from  Feb.  1, 1918,  to  Feb.  4, 1919,  he  was  entitled  to  and  received 
promotion  to  the  second  grade  on  July  1, 1919,  and  that  this  fact  should  not  be 
•disregarded  in  antedating  his  original  appointment  to  grade  one  by  as  many 
hours  of  substitute  service  as  had  been  performed  by  him  during  the  two  periods 
•during  which  he  occupied  the  position  of  substitute. 

Your  opinion  is  requested  as  to  the  proper  computation  of  Mr.  Rogers'  salary 
under  the  provisions  of  section  8  of  the  Steenerson  Act  and  his  grade  status 
thereunder  as  of  Oct  1,  1921,  so  that  If  any  adjustment  of  his  salary  under 
the  provisions  of  the  act  referred  to  not  already  properly  made  and  allowed 
may  be  effected.  In  connection  with  Mr.  Rogers'  contention  that  he  should  be 
:given  credit  for  the  promotion  to  the  second  grade,  to  which  he  was  entitled  on 
July  1, 1919,  after  his  restoration  to  grade,  it  has  been  the  poUcy  of  the  depart* 
cnent  where  a  clerk  or  carrier  of  any  grade  is  reduced,  other  than  from  cause, 
to  the  position  of  substitute  and  subsequently  promoted  again  to  the  regular 
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forcer  he  must  be  gtven  credit  for  the  time  served  preyionsly  as  a  regular  em- 
ployee in  computing  the  year  of  service  necessary  for  advancement  to  the  next 
highfiT  ffrade. 

Section  3  of  the  act  of  July  21, 1921,  42  Stat,  144,  provides: 

That  clerks  and  carriers  in  the  intermediate  or  automatic  grades  who  were 
appointed  to  regular  positions  before  June  5,  1920,  and  are  receiving  less  than 
the  maximum  grade  of  salary,  shall  receive  credit  for  all  time  served  as  substi- 
tute on  a  basis  of  one  year  for  each  three  hundred  and  six  days  of  eight  hours 
served  as  substitute,  and  be  promoted  to  the  grade  to  which  such  clerk  or 
carrier  would  have  progressed  had  his  original  appointment  as  substitute  be&a 
to  graae  one. 

On  the  basis  of  8  hours  to  the  day  and  306  days  to  the  year,  as  pre- 
scribed in  the  statute,  the  1,496  hours  of  substitute  service  performed 
during  the  periods  from  September  10,  ^917,  to  January  31,  1918, 
and  February  6,  1919,  to  April  15,  1919,  would  equal  187  service 
days,  or  187/306  of  a  calendar  year.  Reducing  this  fraction  of  a  cal- 
endar year  to  calendar  days  we  find  that  it  equals  223  calendar  days. 
This  time  added  to  the  time  served  as  a  regular  from  February  1, 
1918,  to  February  4,  1919,  makes  a  total  of  one  year  and  227  days 
to  be  credited  in  determining  the  employee's  right  to  promotion  after 
his  regular  appointment  of  April  16,  1919. 

The  law  does  not  authorize  that  this  time  be  counted  as  though 
served  after  the  date  of  the  regular  appointment  of  April  16,  1919, 
under  which  the  employee  was  serving  on  June  6,  1920,  and  that  he 
be  promoted  to  the  grade  he  would  be  entitled  to  after  serving  said 
period  subsequent  to  the  date  of  such  appointment  as  a  regular.  It 
authorizes  only  that  the  employee  be  promoted  to  the  grade  he  would 
have  attained  if  he  had  actually  served  said  period  as  a  regular  prior 
to  the  date  of  his  last  appointment  as  a  regular. 

Antedating  the  appointment  of  April  16,  1919,  by  one  year  and 
227  days,  will  carry  it  back  to  September  1,  1917.  Accordingly,  in 
determining  the  rate  of  compensation  to  which  this  employee  was 
entitled  to  be  promoted  under  the  provisions  of  section  3  of  the  act 
of  July  21,  1921,  he  should  be  regarded  as  having  been  appointed 
as  a  regular  in  the  lowest  grade  September.  1, 1917. 

The  salary  of  the  lowest  grade  on  September  1,  1917,  was  $800. 
Under  the  provisions  of  the  act  of  July  2, 1918,  40  Stat.,  751,  a  clerk 
or  carrier  theretofore  in  the  $800  grade  would  automatically  advance 
to  grade  one  at  $1,000  per  annum  under  the  new  classification  and 
under  the  provisions  of  the  act  of  February  28,  1919,  40  Stat,  1198, 
he  would  proceed  to  grade  2  at  $1,100  on  July  1,  1919.  On  July  1, 
1920,  he  would  automatically  go  to  grade  3,  the  salary  of  which  was 
$1,600  under  the  act  of  June  5,  1920,  41  Stat.,  1049.  The  next  ad- 
vance would  be  to  grade  4  at  $1,700  on  July  1, 1921,  anji  he  will  not 
be  entitled  to  advancement  to  grade  5,  the  maximum,  until  July  1, 
1922. 
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I  uniierstand  from  your  submission  that  Mr.  Kogers  has  been  rated 
und  paid  as  of  grade  4  at  $1,700  per  annum  since  July  1,  1921. 
Therefore,  no  further  adjustment  of  his  salary  or  rating  will  be  nec- 
essary or  proper  under  the  law  authorizing  automatic  advances  until 
July  1,  1922. 


WAIVER  OF  CONSULAR  FEES. 

As  the  restriction  on  vessels  as  to  registration  Is  a  condition  precedent  to 
remission  of  consular  fees  for  official  services  to  American  vessels,  there 
is  no  authority  in  the  Comptroller  General  to  waive  tonnage  fees  charged 
against  unregistered  American  cable  ships  because  of  the  nature  of  the 
work  in  which  engaged. 

The  question  of  the  waiver  of  collection  or  remission  of  consular  fees  due  and 
payable  under  the  law  and  consular  regulations  appears  to  be  one  for  con- 
sideration of  the  Secretary  of  the  Treasury  under  section  1724,  Revised 
Statutes. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  State,  March  1,  1922: 

I  have  your  letter  of  February  10,  1922,  as  follows : 

The  department  has  been  requested  by  the  president  of  the  All  America 
Cables,  Incorporated,  to  instruct  consular  officers  in  South  America  and  the 
West  Indies  to  refrain  from  the  collection  of  tonnage  fees  prescribed  in  sec- 
tion 16  of  the  Tariff  of  United  States  Consular  Fees,  with  respect  to  certain 
cable  ships.  The  request  of  the  company  is  based  upon  a  letter  of  January 
29.  1892.  from  the  Acting  Secretary  of  the  Treasury,  a  copy  of  which  is  en- 
<dosed  for  your  ready  reference,  to  the  effect  that  although  such  vessels  can- 
not be  reg'stered  or  enrolled  and  licensed  because  of  the  nature  of  the  work 
in  which  they  are  engaged,  he  believed  that  such  vessels  should  be  charged 
consular  fees  only  when  services,  such  as  the  discharge  or  shipment  of  seaman, 
are  performed. 

Before  issuing  Instructions  to  consular  officers  as  desired  by  the  All  America 
Cables,  I  should  be  pleased  to  receive  an  expression  of  your  opinion  as  to 
whether  the  fees  can  be  waived  by  the  Department  of  State. 

The  status  of  the  cable  ships  in  question  is  not  entirely  clear  to 
this  office.  Section  12  of  the  act  of  June  26,  1884,  23  Stat.,  56,  pro- 
Tides  that  no  fees  named  in  the  tariff  of  consular  fees  shall  be 
charged  or  collected  by  consular  officers  for  official  services  to 
American  vessels.  Section  4131,  Revised  Statutes,  provides  that 
vessels  registered  pursuant  to  law,  "and  no  others,''  except  vessels 
in  the  coasting  trade  and  fisheries,  shall  be  deemed  vessels  of  the 
United  States  and  entitled  to  the  benefits  and  privileges  appertain- 
ing to  such  vessels. 

I  gather  from  your  submission  that  these  cable  ships  are  in  fact 
American  built  or  owned,  and  would  be  entitled  to  registry  as  such 
but  for  the  character  of  the  work  in  which  they  are  engaged.  The 
question  of  registry  is  not  for  determination  by  this  office,  and  the 
law  is  plain  that  registered  vessels  only  are  entitled  to  privileges 
granted  by  law  to  American  vessels.  These  vessels  not  being  reg- 
istered there  would  seem  to  be  no  ground  for  waiving  collection 
from  them  of  consular  fees  on  the  ground  that  they  are  American 
¥«ssel& 
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The  tounage  fees  in  question  are  for  the  services  of  the  consul  in 
receiving  and  delivering  ship's  register  and  papers,  including  cer- 
tificate that  the  register  of  the  ship,  together  with  the  crew  list  and 
shipping  articles,  has  been  deposited  in  the  consulate,  and  certificate 
that  clearance  of  the  vessel  has  been  exhibited  to  the  consul  and  the 
ship's  register  and  papers  delivered  to  the  master  of  the  vessel  which, 
if  any,  of  the  services  covered  by  this  fee  are  required  of  consuls  in 
connection  with  these  vessels  does  not  appear,  so  that  this  office 
has  no  basis  for  determining  whether  or  not  the  fee  will  be  earned 
by  any  consulate. 

If,  however,  the  fee  is  lawfully  earned  and  is  due  from  and  pay- 
able by  the  vessels  I  can  find  no  authority  of  law  for  a  waiver  by 
your  department  of  collection.  Section  1724,  Revised  Statutes,  makes 
a  consul  liable  to  the  United  States  for  any  fee  which  he  is  entitled 
to  charge  and  which  he  omits  to  collect — 

unless,  upon  good  cause  shown  therefor,  the  Secretary  of  the  Treasuxy  shall 

think  proper  to  remit  the  same. 

If  there  is  a  question  of  waiver  of  collection  or  remission  of  con- 
sular fees  already  due  and  payable  under  the  law  and  the  consular 
regulations,  it  would  seem  to  be  one  for  consideration  of  the  Secre- 
tary of  the  Treasury. 

SALE  OF  SURPLUS  PROPERTY— USE  OF  PROCEEDS. 

Delay  of  nine  months  in  alleging  breach  of  warranty  by  the  Government  In  the 
sale  of  surplus  suppUes,  the  proceeds  of  which  have  been  covered  into 
miscellaneous  receipts,  does  not  preclude  refundment  of  the  purchase  price 
for  goods  returned  from  a  special-deposit  account  consisting  of  the  proceeds 
of  sale  of  other  goods,  where  the  evidence  clearly  shows  that  there  was  a 
breach  of  warranty  as  to  the  quaUty  and  condition  of  the  goods. 

Acting  ComptroUer  General  Ginn  M  Maj.  M.  T.  Legg,  United  States  Arrny^ 
March  1,  1922: 

By  letter  dated  February  7,  1922,  forwarded  through  the  ofBice  of 
the  Chief  of  Finance,  and  received  in  this  office  February  18,  you 
transmit  with  request  for  decision  whether  you  are  authorized  to 
make  payment  thereon  a  voucher  in  favor  of  Hazleton  Mills  (Inc.) 
for  $95,il9.98  on  account  of  144,779  yards  of  56|-inch,  26S-ounce, 
cotton  duck  returned  to  the  Army  during  the  month  of  January, 
1922. 

It  appears  that  the  duck  in  question  was  a  part  of  a  lot  consisting 
of  160,819  yards  sold  by  the  Government  to  Hazelton  Mills  (Inc.) 
December  8,  1919,  as  surplus  Army  supplies  at  $0.666999  per  yard 
and  that  the  purchase  price  was  paid  in  full  and  the  proceeds  cov- 
ered into  the  Treasury  as  miscellaneous  receipts. 

This  matter  was  made  the  subject  of  an  investigation  by  the  Board 
o£  Contract  Revision ;  and  the  findings  of  said  board,  as  announced  in 
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its  report  dated  Novekxber  29, 1921,  are  to  the  effect  that  the  material 
delivered  by  the  Government  did  not  conform  in  character  or  speci- 
fication to  the  requirements  of  the  sale  agreement.  Thereupon  the 
Government  received  back  and  accepted  delivery  from  the  purchaser 
of  144,779i  yards  of  said  duck  in  original  packages,  and  the  pro- 
posed payment  is  in  the  nature  of  a  refund  of  the  purchase  price  of 
said  quantity,  said  payment  to  be  made  from  funds  carried  in  a 
special  deposit  account,  being  the  proceeds  of  sales  of  other  textiles 
as  authorized  in  decision  of  December  12,  1921,  1  Comp.  Gen.  318. 
You  suggest  that  since  claimant  did  not  discover  or  allege  a  breach 
of  warranty  for  nearly  nine  months  after  the  purchase,  there  is  a 
presumption  that  the  damage  to  the  duck  was  caused  after  the  sale ; 
but,  considering  the  large  quantity  purchased  and  the  recognized 
fact  that  the  material  so  purchased  would  be  sold  and  resold  before 
the  original  packages  would  be  broken,  I  think  it  c^n  not  be  held 
that  there  was  any  unreasonable  delay ;  and  in  view  of  the  fact  that 
the  material  was  returned  in  the  original  packages  as  received,  and 
the  finding  of  Government  inspectors  that  the  damage  complained 
of  was  due  principally  to  the  fact  that  the  duck  had  been  made 
water-repellent  by  means  of  an  asphaltum-base  treatment,  whereas 
it  was  purchased  as  untreated  O.  D.  duck,  there  can  be  no  presump- 
tion that  the  damage  occurred  after  sale. 

Payment  on  the  voucher  as  submitted  is  authorized. 


SURGICAL  OPERATIONS— EMPLOYEES  OF  THE  MISSISSIPPI  RIVER 

COMMISSION. 

Payment  for  surgical  operations  on  employees  of  the  Mississippi  River  Commis- 
sion is  not  authorized  tinder  regulations  providing  only  for  medical  care  and 
treatment. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  War,  March  1,  1922: 

I  have  your  reference  of  November  10,  1921,  with  accompanying 
papers,  wherein  decision  is  requested  of  the  question  presented  by  the 
president  of  the  Mississippi  River  Commission  as  to  whether  pay- 
ment for  the  hospital,  medical  and  surgical  treatment  necessarily  re- 
quired in  an  operation  on  an  office  employee  of  the  commission  for 
appendicitis  may  be  made  from  public  funds. 

Tlic  qups'ion  ;: rises  in  connection  ^Yith  a  clerk  of  the  office  of  the 
distiiet  engineer,  first  and  second  Mississippi  Kiver  Commission 
districts,  Memphis,  Tenn.,  who  incurred  a  hospital  bill  of  $107.80 
from  June  3  to  17,  1921,  and  a  surgical  bill  of  $200  for  an  operation 
for  appendicitis  and  which  bills  have  been  presented  to  the  United 
States  fjpr  payment.  The  president  of  the  Mississippi  River  Commis- 
sion stated  in  substance  that  in  large  field  operations  it  is  customary 
for  the  employer  to  furnish  medical  aid  to  his  field  force  in  addition 
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to  whatever  liability  he  may  be  subject  to  under  general  laws  govern- 
ing cases  of  injury.  Through  generally  understood  custom  the  com- 
mission had  theretofore  limited  the  payment  of  the  medical,  surgical, 
and  hospital  expenses  to  the  field  as  distinguished  from  the  office 
force. 

The  doubt  in  this  case  seems  to  have  arisen  through  an  unpublished 
decision  of  the  former  Comptroller  of  the  Treasury  dated  April  27, 
1918,  wherein  it  was  held  that  the  payment  of  expenses  incident  to 
the  treatment  of  a  suboffice  employee  of  the  commission  for  appen- 
dicitis was  authorized  and  through  regulations  of  the  Mississippi 
Biver  Commission  dated  May  21,  1910.  These  regulations  so  far  as 
material  provide: 

(c)  In  case  of  such  sickness  or  injury  as  in  the  Judgment  of  the  district 
officer  requires  advice  from  a  physician  to  employ  one  and  to  act  upon  his 
advice  as  to  the  care  and  treatment  of  the  sick  or  injured  employee,  and  if 
the  case  require  4t  to  place  the  employee  In  a  hospital,  and  if  there  be  no  hos- 
pital within  reach  maintained  by  the  United  States  at  which  he  can  be  received 
and  cared  for  without  charge,  then  in  any  hospital  or  sanitarium  which  the 
district  officer  may  select  to  pay  the  exi)ense  of  his  care  and  treatment  there 
at  reasonable  rates  for  a  reasonable  period  while  he  is  unable  to  resume  work 
or  to  go  his  way,  and  except  when  disabled  by  injury  to  keep  his  name  on  the 
pay  roll  whUe  under  treatment  or  to  terminate  his  employment  at  any  time. 

As  this  regulation  provides  for  care  and  treatment  only  and  not 
for  surgical  operations,  the  voucher  stated  in  favor  of  the  St. 
Joseph's  Hospital  for  $107.80,  for  hospital  care  and  treatment,  if 
otherwise  correct,  may  be  paid,  but  payment  of  the  voucher  stated 
in  favor  of  Drs.  Sanders  and  Warr  for  $200  for  surgical  operation 
is  not  authorized.  The  unpublished  decision  of  April  27,  1918.  to 
the  extent  that  itauthorized  payment  for  a  surgical  operation,  is  not 
accepted  as  applicable  or  governing  in  the  case  here  presented. 

The  papers  submitted  are  returned  herewith. 


ROADS  TO  GOVERNMENT  HOSPITALS  OVER  PRIVATE  PROPERTY, 

Authority  for  approach  work,  roads,  and  trackage  facilities,  to  the  additional 
hospitals  provided  by  the  act  of  March  4,  1921,  41  Stat,  1364,  for  veterans 
of  the  World  War,  is  sufficiently  broad  to  cover  acquisition  of  such  rights 
of  way  over  private  property  as  may  be  reasonably  necessary  for  entry 
upon  and  use  of  the  hospital  property,  upon  condition  that  the  Government 
shall  repair  and  maintain  the  roads  so  long  as  needed  for  hospital  pur- 
poses, subject  to  continuation  of  an  appropriation  for  that  purpose. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  the  Treasury,  March  1« 
1922: 

I  have  your  letter  of  February  16, 1922,  as  follows: 

Reference  is  made  to  the  act  of  March  4,  1921,  41  Stat.  1364  authorizing  the 
Secretary  of  the  Treasury  to  provide  additional  hospital  and  outpatient  dia- 
pensary  facilities  for  persons  who  served  in  the  World  War,  etc.,  such  facili- 
ties to  be  provided  in  various  ways,  one  of  which  is  "(2)  by  constructiou  on 
Bites  now  owned  by  the  Government" 


.DECISIONS  OF  THE  GOMPTROLLEB  GENERAIi.  469 

The  act  further  provides  that  such  facilities  "shall  Include  *  •♦  ap- 
proach work,  roads  and  trackage  facilities  leading  thereto,  ♦  •  ♦  and  the 
Secretary  of  the  Treasury  is  authorized  to  accept  gifts  or  donations  for  any 
of  the  purposes  named  herein ;  '*  and  that  "  In  carrying  out  the  purposes  herein 
authorized  ♦  •  ♦  the  Secretary  of  the  Treasury  is  authorized  and  directed 
to  take  over  immediately  ♦  •  *  Fort  Logan  H.  Roots,  Arkansas,  with  lands, 
buildings,  and  equipment  thereto  belonging  for  the  uses  contemplated  herein 
and  to  expend  from  the  appropriation  in  the  following  paragraph  not  to  exceed 
•  •  •  $2f>0,000  at  Fort  Logan  H.  Roots,  for  providing  and  increasing  hos- 
pital facilities  thereat;    •    ♦    ♦." 

The  only  roadway  leading  to  the  hospital  buildings  is  partly  outside  the 
reservation,  on  private  property,  and  in  bad  condition.  Its  repair  becomes 
Immediately  necessary  in  connection  with  the  hospital  project. 

Having  in  view  the  language  of  the  said  act  with  reference  to  "approach 
work  roads  and  trackage  facilities,"  I  have  the  honor  to  ask  your  consideration 
and  decision  on  the  following  points: 

(1)  Whether  or  not  the  appropriation  made  for  carrying  Into  effect  the 
purposes  of  the  said  act  is  available  for  repairing  that  part  of  the  road  leading 
to  the  reservation  which  is  on  private  property,  conditioned  upon  the  owners 
of  the  roadbed  giving  to  the  United  States  an  easement  granting  in  perpetuity 
the  right  to  use,  maintain  and  repair  said  road ; 

(2)  If  the  above  query  is  answered  in  the  affirmative,  whether  or  not  the 
annual  appropriation  for  "Repairs  and  preservation  of  public  buildings'* 
under  control  of  the  supervising  architect  of  this  department  would  be  avail- 
able for  future  repair  and  maintenance  of  the  road,  or  whether  this  would 
fall  as  a  <^arge  against  an  annual  appropriation  under  control  of  the  Public 
Health  Service. 

As  prompt  action  tn  the  matter  Is  necessary  to  the  proper  progress  of  the 
hospital  construction  work  at  this  station,  the  department  will  appreciate 
your  early  consideration  and  decision. 

Authority  to  do  approach  work  and  to  provide  roads  and  trackage 
facilities  to  the  additional  hospital  facilities  authorized  by  the  act 
of  March  4,  1921,  is  broad  enough  to  cover  acquisition  in  your  dis- 
cretion of  such  right  of  way  over  private  property  as  may  be 
reasonably  necessary  for  entry  upon  and  use  of  the  hospital  property, 
upon  condition  that  the  Government  shall  repair  the  road  and  main-' 
tain  and  keep  it  in  repair  so  long  as  it  is  needed  for  hospital  purposes, 
subject,  however,  to  continuation  of  an  appropriation  available  for 
that  purpose.  There  should  be  nothing  in  the  grant  of  easement 
binding  the  Government  to  maintain  or  repair  the  road  beyond  the 
need  of  providing  for  the  additional  hospital  facilities  authorized 
by  this  statute,  or  beyond  authority  conferred  by  existing  appro- 
priations. 

It  is  not  clear  whether  now  the  Government  has  any  access  to  the 
hospital  by  other  roads  or  by  the  particular  road  as  to  which  an 
easement  is  to  be  given  for  keeping  it  in  repair.  An  easement  granted 
generally  contemplates  exclusive  use  or  a  i^se  limited  to  certain 
ones,  and  it  should  appear  that  the  easement  has  this  character  in 
order  to  obligate  the  Government  to  keep  the  road  in  repair  at  the 
whole  expense  of  the  Government  in  consideration  of  the  easement. 
If  the  road  is  one  used  generally  by  abutting  owners,  it  is  doubtful 
that  through  an  easement  which  does  not  exclude  others  the  Govern- 
ment can  properly  keep  the  road  in  repair  for  the  general  benefit 
of  itself  and  of  the  other  abutting  owners. 
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If  such  right  of  way  is  acquired  as  is  a  true  easement  it  will  be> 
come  an  easement  of  the  hospital  property  the  expense  of  repair  and 
maintenance  of  which  is  chargeable  to  the  same  appropriation  as  the 
expense  of  repair  and  maintenance  of  the  hospital  property  itself. 

The  appropriation  for  repairs  and  preservation  of  all  completed 
and  occupied  public  buildings  and  their  grounds  made  for  the  cur- 
rent fiscal  year  by  the  act  of  March  4,  1921,  41  Stat.,  1368,  provides 
that  not  exceeding  $200,000  of  the  sum  appropriated  may  be  used 
for  the  repair  and  preservation  of  Public  Health  Service  hospitals, 
quarantine  stations  and  completed  and  occupied  outbuildings  owned 
by  the  Government  and  under  the  control  of  the  Treasury  Depart- 
ment. This  provision  covers  maintenance  and  repair  of  the  road  in 
question,  subject  of  course  to  the  prescribed  maximum  of  general 
expenditure,  so  long  as  the  hospital  shall  remain  under  control  of  the 
Public  Health  Service  and  this  or  like  provision  shall  appear  ia 
the  annual  appropriation  acts. 


TRANSPORTATION  OP  AUTOMOBILE  OF  OFFICER  OF  PUBLIC 
HEALTH  SERVICE  CHANGING  STATIONS. 

Where  valid  railroad  tariffs  provide  a  minimum  freight  weight  on  an  automo- 
bile without  reference  to  the  actual  weight  for  less  than  the  minimum,  that 
minimum  when  charged  must  be  Included  in  the  authorized  allowance  of  an 
officer  of  the  Public  Health  Service  for  transportation  of  his  personal  effects 
at  Government  expense  upon  change  of  station. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  the  Treasury  March  1^ 
.    1922: 

I  received  February  8,  by  your  indorsement  with  request  for  de- 
cision thereon,  letter  dated  February  4, 1922,  of  the  Surgeon  General, 
United  States  Public  Health  Service  as  follows : 

I  have  the  honor  to  request  that  application  be  made  to  the  Comptroller  (Jen- 
eral  for  interpretation  of  paragraph  number  208  of  the  United  States  Public 
Health  Service  Regulations  for  the  year  1920  in  so  far  as  it  may  effect  the 
transportation  of  automobiles  as  personal  effects. 

Carriers  in  submitting  bills  for  transportation  of  automobiles,  the  property 
of  service  officers,  charge  for  a  minimum  weight  of  5,000  pounds  at  lowest  flPBt 
class  rate,  while  the  automobile  may  weigh  only  1,800  pounds,  and  in  computing 
this  allowance  under  the  above  authorization  it  has  been  the  customary  practice 
to  Include  this  inflated  weight  of  8,200  pounds  as  a  part  of  his  allowance,  al- 
though it  seems  more  correct  to  aUow  dead  weight  without  consideration  of 
this  excess. 

It  wUl  be  seen  that  an  officer  who  ships  4,500  pounds  of  household  goods  and 
an  automobile  weighing  1,800  pounds,  total  6,300  pounds  actual  weight,  is  within 
his  authorized  allowance;  but,  should  the  5,000  pounds  additional  be  charged 
to  his  allowance  he  would  exceed  the  weight  authorized  by  2,300  pounds. 

Paragraph  208  of  Eegulations  for  the  Government  of  the  United 
States  Public  Health  Service,  1920,  provides: 

Officers  on  changing  stations  may  ship  on  Government  bill  of  lading  baggage 
and  personal  effects,  their  actual  property,  in  weight  not  to  exceed  7,200  pounda. 
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While  the  weight  limitation  fixed  in  the  regulations  is  the  weight  of 
the  shipment,  it  is  clear  that  the  obligation  imposed  upon  the  Gov- 
ernment is  to  pay  the  freight  charges  on  not  exceeding  7^00  pounds 
of  baggage  and  personal  effects.  If  valid  railroad  tariffs  provide  for 
minimum  weights  on  certain  articles  without  reference  to  the  actual 
weight  if  less  than  the  minimum,  that  minimum  where  charged  for 
must  be  included  in  the  officer's  authorized  allowance,  otherwise  the 
Government's  obligation  to  pay  the  cost  of  transporting  not  ex- 
ceeding 7,200  pounds  of  freight  as  the  officer's  change  of  station  bag- 
gage allowance  will  be  exceeded.  And  see  also  22  Comp.  Dec,  554. 
The  question  is  answered  accordingly. 


NATIONAL  GUARD  DRILL  PAY— FORFEITURE  FOR  LOSS  OF 

UNITED  STATES  PROPERTY. 

Any  part  of  armory  driU  pay  due  a  member  of  the  National  Guard,  under 
sections  109  and  110  of  tbe  national  defense  act  as  amended,  necessary 
to  liquidate  indebtedness  for  lost,  damaged,  or  destroyed  military  property, 
in  the  custody  of  the  State  of  whose  National  Guard  he  is  a  member, 
should  be  paid  by  the  disbursing  officer  paying  the  roU  by  check  in  favor 
of  the  Treasurer  of  the  United  States,  for  deposit  in  the  Treasury  as  a 
credit  to  the  current  allotment  of  the  State  for  purchase  of  supplies,  stores, 
or  material  of  war,  but  where  the  property  was  condemned  stores  issued  to 
the  National  Guard  without  charging  the  State  allotment  such  deposit 
must  be  to  miscellaneous  receipts. 

Any  amount  due  for  armory  drill  pay  after  payment  of  indebtedness  is  foi^ 
felted  by  desertion. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  War,  March  2,  1922: 

I  have  your  letter  of  February  1, 1922,  as  follows : 

In  connection  with  the  preparation  of  instructions  covering  payments  of 
armory  drill  pay  to  National  Guard  officers  and  enlisted  men,  the  following 
questions  have  arisen  upon  which  a  decision  is  requested : 

(a)  Should  the  accounts  of  National  Guard  men  deceased  or  in  desertion, 
who  are  indebted  for  property  lost,  damaged,  or  destroyed,  etc.,  be  settled  by 
the  finance  officer  so  far  as  to  draw  a  check  in  favor  of  the  Militia  Bureau 
for  the  amount  of  the  stoppage,  not  exceeding  the  pay  due,  or  should  such 
settlement,  with  the  necessary  transfer  of  appropriation,  be  made  by  the 
General  Accounting  Office?  The  practice  wich  respect  to  the  National  Guard, 
before  payments  of  National  Guard  pay  rolls  were  taken  over  by  Army  dis- 
bursing officers,  seems  to  have  been  for  the  property  and  disbursing  officer 
to  make  settlement,  while  the  contrary  practice  has  obtained  with  respect  to 
the  Regular  Army  to  the  extent  at  least  that  no  action  has  been  taken  by 
finance  officers  toward  making  settlement  in  any  form. 

(&)  In  either  event,  to  what  appropriation  and  to  what  fiscal  year — ^that 
from  which  the  property  was  purchased,  that  current  for  the  year  in  which 
the  loss  occurred,  or  that  current  when  the  settlement  is  made — should  tbe 
amount  be  credited? 

(c)  Under  the  circumstances  In  question,  is  there  any  amount  due  the 
officer  or  enlisted  man  which  may  be  used  in  satisfaction  of  the  indebtedness? 

The  suggestion  was  made  in  the  submission  that  the  question  (c) 
involving  the  application  of  the  principle  in  decision  of  September 
28,  1921,  seems  to  underlie  determination  on  questions  {a)  and  (b). 
The  decision  had  reference  to  pay  under  section  110  of  the  act  of 
June  8,  1916,  39  Stat,  210|  for  men  discharged  from  the  National 
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Guard  before  the  expiration  of  their  enlistments,  and  has  no  specifie 
application  to  the  questions  now  presented. 

Section  67  of  the  act  of  June  3,  1916,  39  Stat.,  199,  as  amended  by 
the  act  of  July  9, 1918,  40  Stat.,  878,  provides  in  part  as  follows : 

•  ^  •  The  goremor  of  each  State  and  Territory  and  the  Commanding 
General  of  the  National  Guard  of  the  District  of  Columbia  shall  appoint, 
designate,  or  detail,  subject  to  the  approval  of  the  Secretary  of  War,  the  Adju- 
tant General  or  an  officer  of  the  National  Guard  of  the  State,  Territory,  or 
District  of  Columbia,  who  shall  be  regarded  as  property  and  disbursing  officer 
of  the  United  States.  *  *  *  Before  entering  upon  the  performance  of  his 
duties  as  property  and  disbursing  officer  he  shall  be  required  to  give  good  and 
sufficient  bond  to  the  United  States,  the  amount  thereof  to  be  determined  by 
the  Secretary  of  War,  for  the  faithful  performance  of  his  duties  and  for  the 
safe-keeping  and  proper  disposition  of  the  Federal  property  and  funds  in- 
trusted to  his  care. 

Section  87  of  the  act  of  June  3,  1916,  39  Stat.,  204,  provides  that 
all  military  property  issued  to  the  National  Guard  as  therein  pro- 
vided shall  remain  the  property  of  the  United  States;  provides  for 
the  survey  of  lost,  damaged,  or  destroyed  military  property  issued  to 
the  National  Guard,  and  relief  from  accountability  therefor  in  cer- 
tain circumstances,  and  contains  the  following  provisions : 

•  *  *  If  it  shall  appear  that  the  loss,  damage,  or  destruction  of  property 
was  due  to  carelessness  or  neglect,  or  that  its  loss,  damage,  or  destruction  could 
have  been  avoided  by  the  exercise  of  reasonable  care,  the  money  value  of  such 
property  shaU  be  charged  to  the  accountable  State,  Territory,  or  District  of 
Columbia,  to  be  paid  from  State,  Territory,  or  District  funds,  or  any  funds 
other  than  Federal.  If  the  articles  so  surveyed  are  found  to  be  unservice- 
able or  unsuitable,  the  Secretary  of  War  shall  direct  what  disposition,  by  sale 
or  otherwise,  shall  be  made  of  them ;  and  if.  sold,  the  proceeds  6t  such  sale, 
as  well  as  stoppages  against  officers  and  enlisted  men,  and  the  net  proceeds  of 
collections  made  from  any  person  or  from  any  State,  Territory,  or  District  to 
reimburse  the  Government  for  the  loss,  damage,  or  destruction  of  any  property, 
shall  be  deposited  in  the  Treasury  of  the  United  States  as  a  credit  to  said  State, 
Territory,  or  the  District  of  Columbia,  accountable  for  said  property,  and  as 
a  part  of  and  in  addition  to  that  portion  of  its  allotment  set  aside  for  the  pur- 
chase of  similar  supplies,  stores,  or  material  of  war :  Provided  further.  That  if 
any  State,  Territory,  or  the  District  of  Columbia  shaU  neglect  or  refuse  to 
pay,  or  cause  to  be  paid,  the  money  equivalent  of  any  loss,  damage,  or  destruc- 
tion of  property  charged  against  such  State,  Territory,  or  the  District  of  Co- 
lumbia by  the  Secretary  of  War  after  survey  by  a  disinterested  officer  ap^ 
pointed  as  hereinbefore  provided,  the  Secretary  of  War  is  hereby  authorized 
to  debar  such  State,  Territory,  or  the  District  of  Columbia  from  further  par- 
ticipation in  any  and  all  appropriations  for  the  National  Guard  until  such 
payment  shall  have  been  made. 

Section  88  of  the  act,  page  205,  provides: 

The  net  proceeds  of  the  sale  of  condemned  stores  issued  to  the  National 
Guard  and  not  charged  to  State  aUotments  shall  be  covered  into  the  Treasury 
of  the  United  States,  as  shall  also  stoppages  against  officers  and  enlisted  men, 
and  the  net  proceeds  of  collections  made  from  any  person  to  reimburse  the 
Government  for  the  loss,  damage,  or  destruction  of  said  property  not  charged 
against  the  State  allotment  issued  for  the  use  of  the  National  Guard. 

And  the  proviso  of  the  second  paragraph  of  section  110,  page 
210,  is : 

•  ^  •  Provided,  That  stoppages  may  be  made  against  the  compensation  pay- 
able to  any  officer  or  enlisted  man  hereunder  to  cover  the  cost  of  public  property 
tat  or  destroyed  by  and  chargeable  to  such  officer  or  enlisted  man    *    *    *• 
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The  answers  to  your  questions  follow : 

(a)  Where  it  appears  from  an  approved  survey  that  a  member  of 
the  National  Guard  is  indebted  for  lost,  damaged,  or  destroyed  mili- 
tary property  of  the  United  States  in  the  custody  of  the  State 
of  whose  National  Guard  he  is  a  member,  such  part  of  any  armory 
drill  pay  due  him  under  sections  109  or  110  of  the  national  defense 
act  as  amended  by  the  act  of  June  4,  1920,  41  Stat.,  784,  as  may 
be  necessary  to  liquidate  the  indebtedness,  should  be  paid  by  the  dis- 
bursing officer  paying  the  roll  by  check  in  favor  of  the  Treasurer 
of  the  United  States,  for  deposit  "in  the  Treasury  of  the  United 
States  as  a  credit  of  said  State,  Territory,  or  District  of  Coliunbia 
accountable  for  said  property,  and  as  a  part  of  and  in  addition  to 
that  portion  of  its  allotment  set  aside  for  the  purchase  of  similar 
supplies,  stores,  or  material  of  war,"  unless  the  property  concerned 
be  condemned  stores  issued  to  the  National  Guard  and  not  charged 
to  its  allotment,  in  which  event  it  should  be  covered  into  the  Treasury 
as  a  miscellaneous  receipt,  as  required  by  section  88,  supra. 

(6)  Where  the  amount  stopped  against  the  armory  drill  pay  of 
an  officer  or  enlisted  man  of  the  National  Guard  covers  military 
property  charged  against  the  allotment  of  a  State  the  amount  of  the 
collection  should  be  credited  to  the  appropriation  current  when  the 
collection  is  made  to  be  available  "  for  the  purchase  of  similar  sup- 
plies, stores,  or  material  of  war." 

(c)  Sections  109  and  110  of  the  national  defense  act,  as  amended 
by  the  act  of  June  4,  1920,  41  Stat.,  783,  provide  armory  drill  pay 
for  officers  and  enlisted  men  of  the  National  Guard  under  the  con- 
ditions and  limitations  therein  fixed,  and  such  pay,  when  earned, 
is  to  be  paid  as  required  by  the  second  paragraph  of  section  110  of 
the  act  of  June  8, 1916,  39  Stat.,  210,  which  provides: 

•  ♦  *  All  amounts  appropriated  for  the  purpose  of  this  and  the  last  pre- 
ceding section  shaU  be  disbursed  and  accounted  for  by  the  officers  and  agents 
of  the  Quartermaster  Corps  of  the  Army,  and  all  disbursements  under  the  fore- 
going provisions  of  this  section  shall  be  made  as  soon  as  practicable  after  the 
thlrty-flrst  day  of  December  and  the.  thirtieth  day  of  June  of  each  year  upon 
pay  rolls  prepared  and  authenticated  in  the  manner  to  be  prescribed  by  the 
Secretary  of  War. 

In  the  case  of  a  deceased  officer  or  enlisted  man  of  the  National 
Guard  the  Tiet  amount  due  for  armory  drill  pay  only  is  authorized 
to  be  paid.  The  facts  should  be  reported  to  this  office  as  in  other 
cases  of  pay  due  a  decedent  for  approval  of  to  whom  payment  may 
be  made.  In  the  case  of  deserters,  the  amount  of  armory  drill  pay 
unpaid  or  such  part  as  may  be  necessary  may  be  applied  to  liquidate 
the  deserter's  indebtedness  for  lost,  damaged,  or  destroyed  military 
property  belonging  to  the  United  States  as  indicated  in  the  answer 
to  question  (a) ;  if  there  be  a  balance  due  for  armory  drill  pay,  after 
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the  payment  of  such  indebtedness  the  amount  thereof  will  be  for- 
feited by  the  desertion  and  remain  in  the  Treasury. 

In  all  deposits  into  the  Treasury  on  whatever  account,  herein 
referred  to,  the  Treasurer  of  the  United  States  should  be  requested 
to  send  a  copy  of  the  certificate  of  deposit  to  the  proper  officer  of 
the  Militia  Bureau,  naming  him,  and  the  officer  making  the  deposit 
should  likewise  give  the  Militia  Bureau  officer  notice  thereof.  The 
check  making  the  deposit  may  be  for  the  aggregate  of  such  items 
on  the  pay  roll,  each  item  being  noted  on  the  pay  roll  as  included 
in  said  check. 


COMPENSATION  OF  DRAFT  EVADERS  FOR  PERIOD  OF  CONFINE- 
MENT. 

There  is  no  provision  of  law  for  payment  of  compensation  to  draft  evadera 
for  period  of  confinement,  either  as  soldiers  or  civ  iians,  where  the  sen- 
tences are  afterwards  disapproved  and  they  are  released. 

Decision  by  Acting  Comptroller  General  Ginn,  March  2,  1922: 

William  Kimball,  alias  Ashauer,  applied  January  24,  1922,  for 
revision  of  settlement  No.  753269,  dated  February  7,  1921,  wherein 
the  Auditor  for  the  War  Department  disallowed  his  claim  for  pay 
for  the  period  May  3,  1919,  to  September  24,  1919,  when  in  con- 
finement by  the  military  authorities  awaiting  trial  and  sentence  as 
an  evader  from  military  service  under  the  selective  service  law  of 
May  18, 1917,  40  Stat.,  77. 

I'he  local  selective  service  board  for  division  No.  1,  Grand  Eapids, 
Mich.,  reported  claimant  as  a  delinquent  for  failure  to  submit  a 
questionnaire  as  required  by  the  selective  service  law  and  regula- 
tions, and  the  adjutant  general  of  Michigan,  August  15,  1918,  or- 
dered him  to  report  for  military  service.  Claimant  failed  to  re- 
spond and  was  subsequently  certified  to  The  Adjutant  General  of 
the  Army  as  a  deserter.  Later,  he  was  apprehended  by  agents  of 
the  Department  of  Justice  and  delivered  to  the  military  authorities 
for  trial.  He  was  tried  by  an  Army  court-martial,  May  3,  1919, 
and  sentenced  to  be  dishonorably  discharged  the  military  serv- 
ice, to  forfeit  all  pay  and  allowances  due  or  to  become  due,  and  to 
be  confined  at  hard  labor  for  five  years.  This  sentence  was  disap- 
proved by  the  reviewing  authority  on  the  ground  that  claimant  did 
not  receive  the  order  of  the  adjutant  general  of  Michigan  of  August 
15,  1918,  to  report  for  military  duty.  He  was  released  from  con- 
finement September  24, 1919. 

It  is  admitted  that  claimant  was  never  in  the  military  service 
and  hence  is  not  entitled  to  pay  as  a  soldier,  but  it  is  claimed  that 
he  is  entitled  to  pay  as  a  civilian  for  the  period  May  8  to  September 
24,  1919,  when  in  confinement  at  hard  labor* 
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No  specific  provision  of  law  is  known  providing  for  the  payment 
of  men  in  confinement  as  draft  evaders  whose  sentences  are  after- 
wards disapproved  and  who  are  released  therefrom.  In  the  ab- 
sence of  such  a  provision  a  person  is  not  entitled  to  pay  from  the 
United  States  for  the  period  he  may  have  been  confined  charged 
with  a  crime. 

Upon  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment is  sustained. 


INTEREST  ON  REFUNDS  OF  INTERNAL  REVENUE  TAXES. 

In  computing  interest  on  refunds  of  internal  revenue  taxes  for  a  fractional  part 
of  a  month  the  rate  used  may  be  6  per  cent  per  annum  on  the  basis  of  365 
days  in  the  year. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  the  Treasury,  March  3» 
1922: 

I  have  your  letter  of  February  25, 1922,  as  follows : 

May  T  ask  your  consideration  and  approval  of  the  following  provision  which 
It  is  propo»cMl  to  incorporate  in  the  instructions  of  the  J^ureau  of  Internal  Rev- 
enue with  respect  to  the  allowance  of  interest  on  refun<ls  and  credits  made  in 
accordance  with  section  1324  of  the  revenue  act  of  1921? 

Proposed  pruvision : 

Interest  will  be  calculated  at  the  rate  of  one-half  of  one  per  centum  for  a 
calendar  month  and  fractional  parts  thereof  from  the  date  of  which  interest 
began  to  accrue,  as  provided  in  section  1324,  revenue  act  of  1921,  to  the  date  of 
allowance  of  the  claim. 

In  computing  the  time,  the  date  from  which  the  Interest  began  to  accrue  will 
be  included  and  the  date  of  allowance  of  the  claim  wiU  be  excluded. 

Computation  for  a  fractional  part  of  a  month  will  be  based  upon  the  actual 
number  of  days  elapsed  since  the  dnte  of  the  next  preceding  complete  calendar 
month  included  in  the  period  for  which  Interest  is  allowable;  and  interest  for 
such  fractional  part  of  a  month  shall  be  the  interest  for  the  proportional  part 
of  365  days  at  the  rate  of  6  per  cent  per  annum. 

The  law  does  not  require  this  office  to  approve  or  disapprove  in- 
structions to  be  issued  by  an  administrative  officer  to  his  subordi- 
nates, but  your  submission  will  be  treated  as  a  request  for  decision 
whether  the  provisions  of  section  1324  (a)  of  the  act  of  November 
23,  1921,  42  Stat.,  316,  authorizes  the  payment  of  interest  computed 
In  the  manner  indicated  in  the  three  provisions  submitted  by  you. 
This  question  would  appear  to  be  answered  in  principle  in  decision 
to  you,  dated  February  7, 1922, 1  Comp.  Gen.,  411. 

The  first  provision  is  rather  ambiguous  and  might  be  understood  to 
authorize  the  allowance  of  one-half  of  1  per  cent  for  each  month  or 
fractional  part  thereof  from  date  at  which  interest  began  to  accrue 
to  the  date  of  allowance  of  the  claim.  Such  would  not  be  in  accord- 
ance with  the  law  as  construed  by  this  office  in  the  decision  herein- 
before cited.  The  allowance  authorized  by  law  for  a  fractional  part 
of  a  month  is  at  the  rate  of  one-half  of  1  per  cent  per  month.  For 
instancei  the  interest  for  16/30  of  a  month  would  not  be  one-half  oi 
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1  per  cent  (the  same  as  for  a  full  month)  but  15/30  of  one-half  of  1 
per  cent. 

Your  second  provision  is  in  accordance  with  the  ruling  of  this  office. 

As  I  understand  the  first  clause  of  your  third  provision  it  is  in 
harmony  with  the  decision  of  this  office  on  the  matter,  but  the  second 
clause  of  said  provision  suggests  a  method  of  computation  not  here- 
tofore considered  by  this  office. 

The  rate  of  interest  authorized  under  the  statute  is  not  6  per  cent 
per  annimi,  but  one-half  of  1  per  cent  per  month,  and  therefore 
the  correct  method  of  computation  is  on  a  monthly  basis,  that  is  to 
say,  the  interest  for  a  fractional  part  of  a  month  would  be  such 
fractional  part  of  one-half  of  1  per  cent — the  number  of  days  in 
the  fractional  part  of  the  month  constituting  the  numerator  of  the 
fraction  of  which  the  total  number  of  days  in  the  month  involved  is 
the  denominator. 

A  month  beginning  in  January  and  ending  in  February  is  a  31- 
day  month,  one  beginning  in  February  and  ending  in  March  is  a  28- 
day  month  (except  in  leap  year)  and  one  beginning  in  April  and 
ending  in  May  is  a  30-day  month.  Therefore,  the  period  from  Janu- 
ary 5  to  February  4  (including  the  first  day  and  excluding  the  last) 
is  30/31  of  a  month,  being  one  day  less  than  the  31-day  month 
beginning  January  5  of  which  it  is  a  fractional  part.  It  is  not  a 
fractional  part  of  the  full  month  of  January  nor  the  full  month  of 
February,  but  a  fractional  part  of  the  31-day  month  which  began 
January  6  and  ended  February  6,  the  last  day  exclusive.  Likewise 
from  February  15  to  March  14  is  27/28  of  a  month  and  from  April 
25  to  May  24  is  29/30  of  a  month. 

I  understand  that  the  reason  for  proposing  the  method  of  com- 
putation for  fractional  parts  of  a  month  on  the  basis  of  6  per  cent 
per  annum  and  365  days  to  the  year  is  that  under  such  a  method 
interest  tables  can  be  used,  thereby  effecting  a  considerable  saving 
in  time  and  labor. 

If  the  result  of  the  proposed  method  will  be  practically  the  same 
as  the  computation  on  a  monthly  basis  as  hereinbefore  illustrated 
there  can  be  no  legal  objection  thereto.  And  I  find  that  on  a  refund 
of  $10,000  the  maximum  difference  between  the  two  methods  would 
be  $0,928  in  favor  of  the  claimant  where  the  interest  is  for  30  days 
in  a  31-day  month  and  $0,662  in  favor  of  the  United  States  where 
the  interest  is  for  29  days  in  a  30-day  month,  with  correspondingly 
smaller  differences  where  the  number  of  days  in  the  fractional  period 
is  smaller.  Considering  the  fact  that  the  large  majority  of  the 
refunds  will  be  for  amounts  less  than  $10,000  and  that  only  in 
comparatively  few  cases  will  the  fractional  period  be  the  maximum 
of  29  or  30  days  I  am  constrained  to  hold  that  the  proposed  method 
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will  result  in  a  substantial  compliance  with  the  law  and  that,  in 
view  of  the  advantages  to  be  obtained  from  the  use  of  interest  tables, 
it  is  authorized. 


MILEAGE  OF  RETIRED  ARMY  OFFICERS  TO  THEIR  HOMES. 

The  fact  that  a  retired  Army  officer  resides  but  a  short  period  after  retirement 
at  the  place  he  selects  as  his  home  does  not  defeat  his  right  to  mileage  for 
the  travel  performed  to  that  place  within  a  reasonable  time  after  retirement 

Acting  Comptroller  General  Giim  to  Maj.  E.  O.  Hopkins,  United  States  Army, 
Mardi  4,  1922: 

I  have  your  letter  of  February  21,  1922,  submitting  for  decision 
voucher  stated  in  favor  of  Lieut.  Col.  James  M.  Burroughs,  United 
States  Army,  retired,  for  mileage  from  Camp  Stotsenburg,  P.  I.,  to 
Manila,  and  from  San  Francisco,  Calif.,  to  Washington,  D.  C,  for 
travel  performed  June  10  to  September  15,  1920. 

Travel  from  Camp  Stotsenburg  to  Manila  was  directed  by  para- 
graph 11  of  Special  Orders  No.  127,  dated  Headquarters  Philippine 
Department,  May  29, 1920,  relieving  Maj.  James  M.  Burroughs  from 
further  duty  in  that  department  and  directing  his  return  to  the 
United  States;  and  mileage  from  San  Francisco  to  Washington  is 
claimed  under  paragraph  18,  War  Department  Special  Orders  No. 
186-0,  announcing  the  retirement  of  Maj.  Burroughs  as  a  lieutenant 
colonel,  and  directing  him  to  proceed  to  his  home.  The  voucher  sub- 
mitted includes  a  statement  over  Col.  Burroughs'  signature:  "My 
home  is  at  Washington,  D.  C."    The  mileage  statement  is  as  follows : 

June  10, 1920,  Camp  Stotsenburg,  P.  I.,  to  Manila,  P.  I. 
June  10  Manila,  P.  I.,  to  San  Francisco,  Calif. 

August  27        San  Francisco  to  New  York. 
September  15  New  York  to  Washington. 

You  request  decision  whether  "  voucher  as  presented  and  extended 
is  proper  for  payment "  and  state — 

•  •  •  The  records  of  the  Office  of  the  Adjutant  General  of  the  Arnly  fall 
to  show  that  Lieutenant-Colonel  Burroughs  ever  designated  any  place  as  his 
home;  the  records  of  this  office  show  that  in  October,  1920,  he  was  located  In 
Providence,  Rhode  Island ;  on  November  4th,  1920,  at  New  York  City,  and  on 
December  8rd,  1920,  at  Coblenz,  Germany,  where  he  has  apparently  remained 
continuously  to  date. 

Apparently  you  are  in  doubt  whether  Washin^on  is  or  was  the 
home  of  Col.  Burroughs  on  retirement.  Mileage  for  the  travel  from 
Camp  Stotsenburg  to  Manila,  the  travel  having  been  performed  under 
apparently  proper  orders  before  retirement,  is  not  understood  as 
being  questioned  by  you. 

The  place  at  which  an  officer  will  establish  his  home  upon  retire- 
ment from  the  Army  is  determined  by  him ;  18  Comp.  Dec.,  793 ;  18 
itf^  634;  and  if  he  performs  the  journey  from  the  place  at  which  serv- 
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ing  to  his  home  so  selected,  pursuant  to  orders,  within  a  reasonable 
time  after  retirement  he  is  entitled  to  mileage  or,  for  sea  travel,  actual 
expenses.    13  Comp.  Dec,  112 ;  18  id.^  634. 

It  is  apparent  that  subsequent  to  his  retirement  Colonel  Burroughs 
resided  at  Washington,  the  home  selected  by  him  on  retirement,  but 
a  short  period — September  16,  1920,  to  some  date  in  October  follow- 
ing— and  on  the  facts  presented  it  would  appear  that  he  has  not  been 
in  Washington  since  October,  1920.  However,  this  alone,  while  it 
might  raise  a  question  as  to  his  legal  domicile,  does  not  defeat  his 
right  to  mileage  to  the  home  selected  by  him  on  his  retirement  and 
to  which  he  actually  journeyed  within  a  reasonable  time  after  retire- 
ment. Subparagraph  2  of  paragraph  827,  Army  Regulations,  1913^ 
provides  in  part: — 

•  •  *  An  officer  on  the  retired  list  not  assigned  to  duty  by  War  Depart- 
ment orders,  unless  specially  exempted,  will  report  his  address  to  The  Adju- 
tant General  of  the  Army  on  the  last  day  of  every  month  and  will  also  report 
promptly  any  change  of  address. 

On  the  facts  now  presented,  there  appears  no  reason  to  question 
that  Washington  was  the  home  of  the  officer  when  retired.  The 
officer  is  not  prohibited  from  changing  the  home  so  selected  after 
his  journey  thereto  and  residence  thereat.  The  delay  in  presenting 
the  voucher  for  over  a  year  after  arrival  at  the  home  selected  does 
not  militate  against  the  payment  of  an  otherwise  legal  claim. 

In  the  absence  of  any  specific  facts  for  questioning  the  place  stated 
by  the  officer  as  his  home  on  retirement,  the  voucher,  herewith  re- 
turned, may  be  paid  if  otherwise  correct,  and  subject  to  the  usual 
audit  as  to  distances  and  extensions,  no  question  in  this  latter  respect 
being  particularly  involved  in  your  submission. 


TRANSPORTATION  OP  DEPENDENTS,  HOUSEHOLD  GOODS,  AND 
MOUNTS  OP  ARMY  PERSONNEL  DETAILED  WITH  NATIONAL 
GlTARD. 

Expenses  of  packing,  crating,  and  transportation  of  household  goods,  trans- 
portation of  mounts,  and  transportation  of  dependents  of  officers  and  non- 
commissioned officers  of  the  Regular  Army  detailed  with  the  National 
Guard  are  payable  from  the  appropriation  for  transportation  of  the  Army 
and  its  supplies  and  not  from  the  appropriation  for  arming,  equipphiig, 
and  training  the  National  Guard. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  War,  March  6,  1922: 

I  have  your  letter  of  February  3, 1922,  with  inclosures,  requesting 
decision  of  a  question  presented  as  follows : 

A  question  has  arisen  as  to  the  proper  appropriation  from  which  to  pay  the 
following  enumerated  expenses  of  officers  and  noncommissioned  officers  of  the 
Regular  Army  traveling  In  connection  with  the  National  Guard,  the  question 
being  whether  such  expenses  are  chargeable  against  Federal  funds  appropri- 
ated for  the  National  Guard  or  against  Regular  Army  funds,  under  the  follow- 
ing drcujnstances : 
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(a)  Transportation  of  household  goods  of  officers  and  noncommissioned 
officers  of  the  Regular  Army  detailed  with  the  National  Guard ; 

(6)  Packing  and  crating  charges  of  household  goods  of  officers  and  noi^ 
commissioned  officers  of  the  Regulor  Army  detailed  with  the  National  Guard ; 

(c)  Transportation  of  mounts  of  officers  authorized  to  he  mounted ; 

(d)  Transportation  charges  of  dependents. 

Section  67  of  the  act  of  June  3,  1916,  39  Stat.,  199,  contains  the 
following  provisions : 

I  A  sum  of  money  shall  hereafter  be  appropriated  annually,  to  be  paid  out  of 

any  money  in  the  Treasury  not  otherwise  appropriated,  for  the  support  of  the 
National  Guard,    •    ♦    • 

I  The  appropriation  provided  for  in  this  section  shall  be  apportioned  among 

the  several  States  and  Territories  •  ♦  •  Provided,  That  the  sura  so  appor* 
tioned  *  *  •  shall  be  available  under  such  rules  as  may  be  prescribed  by 
the  Secretary  of  War  for  the  actual  and  necessary  expenses  incurred  by  officers 
and  enlisted  men  of  the  Regular  Army  when  traveling  on  duty  in  connectioa 
with  the  National  Guard. 

The  rules  or  regulations  prescribed  by  the  Secretary  of  War  under 
authority  of  this  provision  are  set  forth  in  War  Department  Bulletin 
No.  42,  of  December  8,  1919.  Under  the  heading,  "Arming,  equip- 
ping, and  training  the  National  Guard,"  appropriation  for  the  fiscal 
year  1922  was  made  in  the  act  of  June  30,  1921,  42  Stat.,  92,  pur- 
suant to  the  provisions  of  said  section  67,  in  the  following  terms : 

For  travel  of  officers  and  noncommissioned  officers  of  the  Regular  Army  in 
connection  with  the  National  Guard,  $85,000. 

Considering  this  appropriation  in  connection  with  section  67  of 
the  act  of  June  3,  1916,  and  War  Department  Bulletin  No.  42,  it 
must  be  held  that  it  is  available  only  for  '^  actual  and  necessary  ex- 
penses incurred  by  officers  and  enlisted  men  of  the  Regular  Army 
when  traveling  on  duty  in  connection  with  the  National  Guard,"^ 
including  only  such  items  as  are  usually  embraced  within  the  terms 
"  traveling  expenses."  None  of  the  expenses  referred  to  in  your  sub- 
mission can  be  so  classified.    See  26  Comp.  Dec,  172. 

Provision  is  made  in  the  Army  Regulations  (see  paragraphs  1098, 
1135,  and  1136  A.  R.  1913-1917)  for  the  transportation  of  officers' 
authorized  mounts  and  for  the  packing,  crating,  and  transportation 
of  household  goods  of  officers  and  noncommissioned  officers  under 
certain  circumstances,  and  funds  for  that  purpose  are  provided  in 
the  appropriation  for  transportation  of  the  Army  and  its  supplies. 
See  act  of  June  30, 1921, 42  Stat.,  79. 

Section  12  of  the  act  of  May  18,  1920,  41  Stat.,  604,  is  the  law 
authorizing  the  furnishing  of  transportation  for  dependents  of  offi- 
cers and  certain  noncommissioned  officers  and  said  law  specifically 
provides  that  such  transportation  shall  be  furnished  "from  funds 
appropriated  for  the  transportation  of  the  Army." 

Answering  your  questions  specifically,  I  have  to  advise  that  ex- 
penses of  the  character  referred  to,  when  authorized,  are  payable 
from  the  appropriation  for  transportation  of  the  Army  and  its  sup- 
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plies  and  not  from  the  appropriation  for  arming,  equipping,  and 
training  the  National  Guard. 


CLOTHING  OUTFIT  ON  FIRST  ENLISTMENT  IN  THE  NAVY. 

Clothing  outfit  as  on  first  enlistment  in  the  Navy  may  not  be  granted  to  a  man 
enUstlng  in  the  Regular  Navy  who  had  previously  received  a  clothing  out- 
fit in  the  insular  force. 

Acting  Comptroller  General  Ginn  to  Lieut.  W.  H.  Abbey,  United  States  Navj, 
March  8,  1922: 

I  have  your  letter  of  January  10, 1922,  requesting  decision  whether 
Boberto  Joson,  who  enlisted  in  the  insular  force  November  19,  1919, 
was  discharged  therefrom  September  12,  1921,  and  enlisted  in  the 
Kegular  Navy  December  7, 1921,  is  entitled  to  any  clothing  bounty  or 
outfit  as  on  first  enlistment  by  reason  of  his  enlistment  on  December 
7,  1921,  he  having  received  $30  clothing  bounty  while  serving  in  the 
insular  force. 

An  outfit  of  clothing  on  first  enlistment  was  first  authorized  by 
the  act  of  March  1, 1889, 25  Stat.,  781,  which  authorized  the  Secretary 
of  the  Navy  to  furnish  apprentices  in  the  United  States  Navy  "  an 
outfit  of  cjothing  not  to  exceed  in  value  the  sum  of  forty-five  dollars." 
Such  benefit  was  extended  to  "  landsmen  under  training  for  seamen  ^ 
by  the  act  of  June  7,  1900,  31  Stat.,  686 ;  to  hospital  apprentices  by 
the  act  of  March  3,  1901,  31  Stat.,  1109 ;  and  to  "  all  enlisted  men  of 
the  Navy  on  first  enlistment "  by  appropriation  in  the  act  of  July  1, 
1902,  32  Stat,  664. 

Subsequent  appropriation  acts  have  authorized  outfits  on  first 
enlistment  not  to  exceed  a  certain  amount,  the  act  of  July  12,  1921, 
42  Stat.,  133,  authorizing  issue  of  clothing  and  small  stores  ^^  required 
as  outfits  on  first  enlistment,  not  to  exceed  $100  cach.^' 

By  Navy  Begulations,  article  4427  (29),  enlisted  men  of  the  in- 
sular force  on  first  enlistment  were  allowed  outfits  not  to  exceed 
$30.  Presiunably,  under  that  regulation  Joson  was  credited  with 
$30  for  outfit  in  his  enlistment  of  November  19, 1919. 

The  law  in  effect  December  7,  1921,  authorizes  a  gratuitous  issue 
of  clothing  not  to  exceed  $100  to  each  man  in  his  first  enlistment. 

Pursuant  to  section  1569,  Revised  Statutes,  which  authorized  the 
President  to  fix  the  pay  and  bounty  of  enlisted  men  of  the  Navy, 
the  insular  force  was  established  by  Executive  order  dated  April  5, 
1901.  Whether  or  not  the  insular  force  is  to  be  considered  a  part 
of  the  Navy  is  unnecessary  to  determine  in  connection  with  the  pres- 
ent question.  The  law  does  not  expressly  provide  outfits  on  first 
enlistment  for  men  of  the  insular  force,  and  it  is  only  by  reason  of 
the  fact  that  enlisted  men  in  the  Navy  are  authorized  to  be  furnished 
such  outfits  that  similar  provision  has  been  mada  tot  the  insular 
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force.    There  is  a  similar  likening  of  conditions  so  that  Joson's  en- 
listment in  the  insular  force  on  November  19,  1919,  having  as  a 
first  enlistment  obtained  for  him  the  outfit,  there  can  not  again  be 
the  condition  of  a  first  enlistment  to  again  obtain  such  an  outfit. 
The  act  of  March  3,  1915,  38  Stat.,  932,  provided: 

That  hereafter  the  Secretary  of  the  Navy  is  authorized  to  Issue  a  clothing 
outfit  to  al]  enlisted  men  serving  in  their  second  enlistment  ^ho  failed  to  re- 
ceive an  outfit  of  the  value  •authorized  by  law  on  their  first  enlistment,  or  who, 
having  received  such  outfit,  were  required  to  refund  its  value  on  account  of 
discharge  prior  to  expiration  of  enlistment :    ^    *    * 

That  provision  can  have  no  application  to  the  case  in  question,  since 
Joson  received  the  full  value  of  such  outfit  as  authorized  by  law 
in  his  first  enlistment. 

Accordingly,  you  are  advised  that  Joson  is  not  entitled  to  any 
credit  for  clothing  outfits  on  the  enlistment  in  the  Navy  entered  into 
on  December  7,  1921. 

PAYMENT  OP  JUDGMENTS  AGAINST  VESSELS  OPERATED  BY  THE 

UNITED  STATES  SHIPPING  BOARD. 

Amounts  of  Judgments  for  the  value  of  supplies  furnished  vessels  operated  by 
the  United  States  Shipping  Board  rendered  against  the  United  States  as 
owner  of  the  vessels,  under  the  act  of  March  9,  1020,  41  Stat.,  525,  are  not 
payable  from  the  operating  expenses  of  the  board,  but  from  the  indefinite 
appropriation  provided  for  that  purpose  by  section  8  of  said  statute,  avail- 
able in  the  absence  of  any  other  appropriation  or  fund  especially  ap- 
plicable thereto. 

Dedflion  by  Acting  Comptroller  General  Ginn,  March  8,  1922: 

Upon  submission  of  the  Secretary  of  the  Treasury  filed  in  this 
office  February  18,  1922, 1  have  reviewed  a  settlement  by  the  State 
and  Other  Departments  Division  on  certificate  No.  S-34877,  dated 
February  4,  1922,  of  a  claim  of  the  executors  of  the  estate  of  John 
McAteer,  deceased,  for  $1,914.88,  the  amount  of  a  judgment  for  the 
value  of  supplies  furnished  the  steamships  Bar  Harbor  and  Ever- 
gladea. 

The  supplies  were  furnished  to  the  vessels  at  a  time  when  they  were 
in  possession  of  and  were  being  operated  for  its  own  account  by  the 
Bepublic  Navigation  Co.  under  a  time  purchase  contract  with  the 
United  States  Shipping  Board.  The  vessels  were  libeled  in  admiralty 
for  these  supplies,  and  judgment  was  rendered  against  the  United 
States  as  owner  of  the  vessels  under  the  act  of  March  9,  1920,  41 
Stat.,  525.  Section  8  of  that  act  provides  that  judgments  rendered 
under  the  act  shall  be  paid  out  of  any  appropriation  or  insurance 
fund  or  other  fund  especially  available;  otherwise  to  be  paid  out 
of  the  indefinite  appropriation  made  by  the  section. 

By  indorsement  of  January  25,  1922,  this  office  referred  the  judg- 
ment to  the  Chief,  State  and  Other  Departments  Division,  for  settle- 
ment under  the  indefinite  appropriation  made  by  section  8  of  the  act 
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of  March  9, 1920.    Settlement  was  made  accordingly  and  is  affirmed 
on  review. 

The  Secretary's  submission  raises  a  question  of  appropriation  and 
calls  attention  to  a  decision  of  the  former  Comptroller  of  the  Treas- 
ury, 27  Comp.  Dec,  987,  in  which  a  judgment  rendered  under  the  act 
of  March  9,  1920,  was  held  to  be  payable  from  the  operating  appro- 
priation of  the  Shipping  Board  instead  of  from  the  indefinite  appro- 
priation made  by  section  8  of  the  act.  In*that  case,  however,  the 
judgment  was  for  salvage  of  a  vessel  assumed  by  the  decision  to  have 
been  owned  and  operated  by  the  Shipping  Board  at  the  timA  the 
salvage  service  was  rendered.  The  salvage  expense  was  held  to  be  an 
operating  expense  of  the  vessel,  and  therefore  the  judgment  was  held 
to  be  chargeable  against  the  operating  appropriation  of  the  Shipping 
Board  from  which  the  expense  would  ordinarily  have  been  paid,  if 
paid  in  due  course  without  libel  or  judgment. 

In  this  case  the  expense  of  necessary  supplies  for  these  vessels 
operated  for  its  own  account  by  a  private  corporation  was  not  a 
charge  against  appropriations  of  the  Shipping  Board.  Liability  of 
the  Government  arises  solely  from  the  judgment,  that  liability  hav- 
ing been  incurred  under  the  statute  as  owner  of  the  vessels  which 
were  unpaid  for  under  the  purchase  charters.  The  payment  of  the 
judgment  is  in  no  sense  a  running  expense  of  the  Shipping  Board,  but 
is  essentially  and  exclusively  an  expense  incurred  under  the  act. 
There  being  no  insurance  or  other  fund  especially  available  for  pay- 
ment of  the  judgment  it  is  properly  and  legally  chargeable  to  the 
indefinite  appropriation  made  by  the  act.  The  decision  in  27  Comp. 
Dec,  987,  was  in  mind  at  the  time  the  indorsement  of  January  25, 
1922,  hereinbefore  referred  to  was  made,  and  is  in  fact  referred  to  in 
the  indorsement.  There  is  no  conflict  between  the  decision  and  the 
indorsement. 


LEAVES  OF  ABSENCE— EMPLOYEES  OF  NAVAL  ESTABLISHMENT. 

It  is  within  administrative  discretion  to  discharge  an  employee  of  the  naval 
establishment  for  causes  involving  delinquency  or  misconduct  without 
granting  him  accrued  leave  of  absence  with  pay  he  may  have  earned  prior 
to  discharge  under  act  of  August  29,  1916,  ^  Stat,  617,  and  after  separa- 
tion from  service  there  can  be  no  granting  of  leave  in  so  far  as  pay 
therefor  is  concerned. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  the  Navy,  March  8, 1922: 

I  have  your  letter  of  February  17,  1922,  requesting  decision  as 

follows : 

The  department  has  the  honor  to  request  a  decision  in  the  following  case  of 
a  civilian  employee: 

Under  date  of  December  21,  1921,  the  department  discharged  Edward  X 
Korber,  policeman  at  the  naval  hospital,  New  York,  N.  Y.,  for  reporting  for  duty 
under  the  influence  of  intoxicating  liquor  and  creating  a  disturbance  about  tha 
hospital,  effective  December  14,  1921« 
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Mr.  Korber  had  leave  with  pay  accrued  and  due  him  which  would  have  made 
his  discharge  effective  January  16,  1922,  had  not  the  department  purposely 
fixed  the  date  of  his  discharge  as  December  14,  1921,  so  that  such  leave  could 
cot  be  granted  him. 

In  this  and  a  number  of  other  previous  cases  where  it  was  incumbent  upon 
the  department  to  discharge  employees  under  the  naval  establishment  for 
causes  involving  delinquency  or  misconduct,  the  depaitment  has  consistently 
refused  to  fix  the  date  of  discharge  so  that  the  discharged  eniployee  might 
receive  all  leave  with  pay  accrued  and  due  him  up  to  such  time  of  discharge, 
^n  the  assumption  that  such  action  would  be  in  the  interests  of  good  public 
policy.  To  have 'done  otherwise  would  have  had  the  effect  of  giving  an  em- 
ployee discharged  for  delinquency  or  misconduct  gratuity  pay  in  the  form  of 
leave  with  pay  amounting  to  from  one  to  sixty  days,  according  to  the  date 
of  employment,  the  service  year  and  the  number  of  days  leave  already  granted 
and  talcen.  The  department  assumes  that  Congress,  in  enacting  leave  legisla- 
tion for  employees  of  the  naval  establishment,  act  of  August  29,  1916,  and  the 
Ck)mptroller  in  his  decision  in  23  Comp.  Dec,  192,  never  intended  that  such 
leave  with  pay  would  be  granted  to  an  employee  about  to  be  discbarged 
for  causes  involving  delinquency  or  misconduct,  but  that  on  the  contrary 
same  vvas  in  the  nature  of  a  reward  or  gratuity  for  the  rendition  of  satisfactory 
service. 

The  act  of  August  29,  1916,  39  Stat.,  617,  provides  as  follows: 

That  each  and  every  employee  of  the  navy  yards,  gun  factories,  naval  sta- 
tions, and  arsenals  of  the  United  States  Government  is  hereby  granted  thirty 
days*  leave  of  absence  each  year,  without  forfeiture  of  pay  during  such  leave: 
Provided  further.  That  it  shall  be  lawful  to  allow  pro  rata  leave  only  to  those 
serving  twelve  consecutive  months  or  more:  And  provided  further.  That  in  all 
cases  the  heads  of  divisions  shall  have  discretion  as  to  the  time  when  the  leave 
•can  best  be  allowed:  And  provided  further ,  That  not  more  than  thirty  days' 
leave  with  pay  shall  be  allowed  any  such  employee  in  one  year:  Provided  fur- 
ther, That  this  provision  shall  not  be  coustrued  to  deprive  employees  of  any 
sick  leave  or  legal  holidays  to  which  they  may  now  be  entitled  under  existing 
law. 

Questions  concerning  leave  are  not  primarily  for  decision  by  the 
accounting  officers  but  are  for  administrative  determination.  See  26 
Comp.  Dec,  380. 

The  leave  of  the  employee  mentioned  in  your  letter  was  within 
your  discretion.  26  Comp.  Dec,  873,  id.,  978.  Employees  should  be 
granted  leave  due  to  them  prior  to  separation  from  the  service.  See 
23  Comp.  Dec,  193, 197.  If  leave  with  pay  is  granted  to  an  employee 
prior  to  separation  from  the  service  in  accordance  with  the  terms 
•of  the  act  of  August  29, 1916,  the  employee  is  entitled  to  pay  for  leave 
granted.  When  an  employee  has  completed  the  service  year  re« 
quired  by  the  act  of  August  29, 1916,  his  right  to  leave  has  accrued, 
but  before  he  can  enjoy  the  leave  granted  him  by  law  an  administra- 
tive act  must  intervene,  namely,  the  fixing  of  the  time  when  the 
leave  may  be  taken. 

If  in  the  exercise  of  your  administrative  discretion  you  decide  to 
terminate  an  employee's  connection  with  the  service  at  a  given  day 
and  he  is  not  continued  in  the  service  for  a  period  equal  to  the  leave 
with  pay  he  has  earned,  there  is  no  right  to  pay  for  that  period. 
Hence,  after  separation  from  the  Government  service  there  can  ba 
DO  granting  of  leave  in  so  far  as  pay  therefor  is  concerned. 
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SALE  OF  SURPLUS  SUPPLIES— USE  OF  PROCEEDS. 

Damages  to  a  purchaser  of  surplus  supplies  resulting  from  conditions  arising 
or  action  taken  by  the  Government  after  complete  consummation  of  a 
sale  are  not  reimbursable  as  for  a  breach  of  warranty  by  the  Government 
from  funds  kept  in  special  deposit  accounts,  nor  would  such  a  daim  be 
within  the  authority  of  an  administrative  officer  of  the  War  Department 
to  adjudicate. 

Acting  ComptroUer  General  Ginn  to  Maj.  M.  T.  Legg,  United  States  Army, 
March  8,  1922: 

By  indorsement  dated  February  6,  .1922,  you  transmitted  to  this 
office  with  request  for  decision  whether  you  are  authorized  to  make 
payment  thereon  a  voucher  in  favor  of  L.  Lehman's  Food  Markets 
for  $7,778.26,  being  the  balance  alleged  to  be  due  as  reimbursement 
for  freight  charges  paid  on  prunes  sold  to  said  concern  June  10, 
1919,  and  returned  to  the  Government  on  various  dates  subsequent 
to  November  21,  1919. 
The  material  facts,  briefly  stated,  appear  to  be  as  follows : 
In  May,  1919,  the  surplus  property  division  by  authority  of  the 
Director  of  Storage,  War  Department,  invited  bids  for  the  purchase 
of  3,000,000  pounds  of  prunes  at  that  time  held  as  surplus  Army 
supplies  at  Portland,  Oreg.  The  bid  of  L.  Lehman's  Food  Alarkets 
was  accepted  June  10,  1919,  for  2,950,000  pounds  at  22^  cents  per 
pound  f.  o.  b.  cars  at  Portland,  Oreg.,  to  be  delivered  as  ordered 
by  the  buyer.  Deliveries  aggregating  2,004,150  pounds  were  made 
between  June  10, 1919,  and  October  11, 1919.  The  sum  of  $443,418.24, 
the  purchase  price  of  the  prunes  delivered,  was  paid  by  the  buyer 
in  addition  to  the  sum  of  $66,000,  which  accompanied  the  bid.  By 
letter  dated  October  15,  1919,  the  buyer  represented  that  it  had 
understood  that  the  3,000,000  pounds  of  prunes  offered  for  sale  by 
the  Government  in  May,  1919,  would  be  the  only  prunes  sold  by 
the  Government,  whereas  the  Government  had  since  the  sale  of 
June  10, 1919,  offered  other  lots  of  surplus  prunes  for  sale,  and  was 
actually  selling  prunes  directly  to  the  consumer  at  a  price  of  11 
cents  per  pound  and  that  it  believed  that  it  should  be  relieved  of 
the  prunes  which  it  still  held  or  be  rebated  a  sufficient  amount  to 
enable  it  to  compete  with  the  other  sales  being  made  by  the  Gov- 
ernment. The  evidence  adduced  is  not  sufficient  to  establish  that 
the  Government,  in  offering  the  8,000,000  pounds  of  prunes  for  sale, 
gave  the  buyer  any  assurance  that  no  more  sales  of  prunes  would  be 
made,  neither  does  it  appear  that  there  was  any  breach  by  the  Gov- 
ernment of  any  express  or  implied  condition  or  warranty  in  the 
contract  of  sale.  Notwithstanding  this  fact  a  letter  was  addressed 
to  the  buyer  under  date  of  November  21,  1919,  as  follows: 

1.  In  reply  to  your  letter  of  October  16th  you  are  advised  that  the  govern- 
ing sales  board  on  surplns  property,  in  consideration  of  the  statement  ron- 
Cained  in  your  letter  imd  the  facts  surrounding  the  sale  of  prunes  to  you  and 
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the  subsequent  sale  of  prunes  by  the  Government  at  a  fixed  price  of  11^  per 
lb.,  has  authorized  the  following  relief  to  your  company  on  account  of  the 
sale  of  3,000,000  pounds  of  prunes  awarded  on  June  10, 1919. 

(a)  The  Lehman's  Food  Markets  Company  will  pay  the  United  States  Gov- 
ernment the  sum  of  22i^  pound  for  all  prunes  actually  sold  to  date. 

(b)  The  Government  will  talce  over  from  your  company  all  the  prunes  not 
disposed  of  and  will  reimburse  your  company  for  any  freight  charges  on  unsold 
prunes  which  your  company  may  have  shipped  to  an  eastern  destination. 

2.  The  board  requested  that  a  complete  statement  of  the  exact  status  of  the 
prunes  as  of  October  11,  1919,  be  furnished  by  the  L.  Lehman's  Food  Markets, 
which  statement  will  be  sworn  to  by  a  member  of  your  firm  and  furnished 
in  triplicate. 

3.  The  Surplus  Property  Division  has  been  informally  advised  that  the  above 
action  is  agreeable  to  your  company,  but  in  order  that  the  records  may  be  clear 
it  is  requested  that  immediate  steps  be  taken  in  accordance  with  the  above 
recommendation  and  advice  be  furnished  the  Surplus  Property  Division  so  that 
no  delay  may  be  occasioned  in  the  disposition  of  the  prunes  which  will  be 
returned  to  the  Government  by  your  company. 

By  authority  of  the  Quartermaster  General,  Director  of  Purchase  and 
Storage. 

L.    M.    PUBCELL, 

Colonel,  Q.  M,  C, 
Chief,  Surplus  Property  Division, 
ByW.  C.  Plunkett, 
1st  Lieut.,  Q.  M.  C,  Contracting  Officer. 

In  accordance  with  this  letter  the  prunes  which  had  been  delivered 
to  the  buyer  were  turned  over  to  and  accepted  by  the  Army  and  dis- 
tributed to  various  stations  to  be  resold. 

The  sum  of  $66,000,  the  amount  of  the  deposit  which  accompanied 
the  bid,  was  returned  to  the  buyer  January  13,  1920,  and  refunds  on 
account  of  purchase  price  of  the  prunes  turned  back  were  made  to 
the  buyer  as  follows: 

By  Maj.  Legg  in  May,  1920 $125, 183. 25 

By  Maj.  Legg  in  May,  1920 63, 498.  78 

By  Maj.  Legg  in  July.  1920 26, 976. 00 

By  Capt.  Startzman,  September  11,  1920 82,133.41 

Total ^ 297. 791. 44 

The  freight  charges,  including  war  tax,  paid  by  the  buyer  on 
1,345,950  pounds  of  prunes  shipped  from  Portland,  Oreg.,  to  eastern 
markets  where  same  were  in  storage  when  turned  back  to  the  Govern- 
ment aggregated  $19,802.23.  A  refund  of  $12,023.97  on  account  of 
such  charges  was  made  by  Maj.  S.  B.  Armat  October  5,  1920,  the 
refund  being  on  the  basis  of  what  it  would  have  cost  the  Grovernment 
if  the  shipments  had  been  made  on  Government  bill  of  lading.  The 
difference  between  the  amount  paid  by  the  buyer  and  the  amount 
refunded  consists  of  $676.79  war  tax  and  $7,201.47  land  grant  deduc- 
tions, making  a  total  of  $7,778.26,  the  amount  which  it  is  now  pro- 
posed to  refund  from  funds  in  a  special  deposit  account  being  pro- 
ceeds of  sales  of  other  prunes. 

The  sale  to  L.  Lehman's  Food  Markets  appears  to  have  been  legal 
and  in  all  other  respects  regular  and  proper,  and  there  does  not  appear 
to  have  been  any  breach  of  condition  or  warranty  by  the  Government. 


486  BECISIOKS  OF  THE  COMPTROLLEB  GENERAL. 

Such  being  the  case,  it  was  not  within  the  power  or  authority  of 
the  contracting  officer,  the  chief,  surplus  property  division,  the  direc- 
tor of  purchase  and  storage,  or  the  Quartermaster  General  to 
rescind  or  abrogate  the  sale  contract  or  to  make  the  adjustment  out- 
lined in  the  letter  of  November  21,  1919,  hereinbefore  quoted.  Such 
damage  as  the  buyer  may  have  suffered  in  this  case  was  the  result 
of  conditions  arising  or  action  taken  after  complete  consummation 
of  the  sale  and  could  afford  no  justification  for  cancellation  or  revo- 
cation of  the  sale  agreement.  The  rights  which  became  vested  in 
the  United  States  upon  the  acceptance  of  the  buyer's  bid  could  not 
be  waived  or  relinquished  by  any  administrative  officer  of  the  Gov- 
ernment and  there  would  appear  to  be  no  legal  authority  for  the 
adjustment  made  in  this  case.  Assuming  that  certain  action  taken 
by  the  Government  after  the  sale  in  this  case  was  made  did  occasion  a 
loss  to  the  purchaser,  the  claim  for  damages  on  account  of  such  loss 
would  be  one  which  no  officer  of  the  Army  or  the  War  Department 
would  have  the  power  or  authority  to  adjudicate.  TFm.  Cra/rap  <& 
Sons  S.  and  E.  Building  Co.  v.  United  States^  216  U.  S.,  494. 

The  prunes  actually  have  been  taken  back  and  otherwise  disposed 
of  by  the  War  Department  and  the  purchase  price  thereof  refunded 
to  the  purchaser,  and  the  existing  status  of  the  parties  to  the  transac- 
tion will  not  now  be  disturbed.  But  the  claim  now  under  considera- 
tion being  in  the  nature  of  a  claim  for  damages  based  on  transporta- 
tion charges  paid  by  the  purchaser  would  not  be  a  proper  charge 
against  the  proceeds  of  the  prunes  sold  to  this  company  even  if  the 
recision  of  the  sale  had  been  authorized,  and  it  is  not  a  legal  charge 
against  the  proceeds  of  sale  of  other  prunes  or  any  appropriation 
made  by  Congress. 

The  proposed  payment  is  not  authorized  and  the  voucher  and 
accompanying  papers  are  returned  herewith. 


HOLDING  TWO  POSITIONS. 

A  retired  officer  of  the  Medical  Corps  of  the  Army  may  not  be  paid  his  retired 
pay  and  in  addition  compensation  as  a  contract  surgeon  of  the  Army. 

Acting  Comptroller  General  Ginn  to  Maj.  E.  O.  Hopkins,  United  States  Armyy 
March  9,  1922: 

I  received  on  February  4  your  letter  of  January  31, 1922,  request- 
ing decision  whether  you  are  authorized  to  pay  pay  roll  therewith 
transmitted  covering  the  claim  of  Dr.  William  O.  Cutliffe  for  the  pay 
and  allowances  of  a  first  lieutenant,  Medical  Corps,  United  States 
Army,  retired,  for  the  month  of  January,  1922,  in  view  of  the  fact 
that  Dr.  Cutliffe  is  on  active  duty  as  a  contract  surgeon  and  receiving 
the  pay  and  emoluments  of  that  employment. 
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The  contract  under  which  Dr.  Cntliffe  is  serving  is  reported  a& 
dated  December  2,  1921,  between  himself  and  the  Surgeon  General 
of  the  Army,  and  he  entered  on  active  duty  thereunder  pursuant  to- 
paragraph  16,  War  Department  Special  Orders  No.  288-0,  dated 
December  13, 1921«  Dr.  Cutliffe  was  placed  on  the  retired  list  under 
the  authority  of  section  10  of  the  act  of  June  3, 1916,  39  Stat.,  171,  as 
amended  by  the  acts  of  August  29,  1916,  39  Stat.,  640,  and  July  9^ 
1918,  40  Stat.,  889,  which,  so  far  as  here  material  provides : 

That  persons  hereafter  commissioned  in  the  Medical  Corps  shaU  be  citizens 
of  the  United  States  between  the  ages  of  twenty-two  and  thirty-two  years  and 
shall  be  promoted  to  the  grade  of  captain  upon  the  completion  of  five  years* 
service  in  the  Medical  Corps  upon  passing  the  examinations  prescribed  by  the- 
President  for  promotion  to  the  grade  of  captain  in  the  Medical  Corps :  *  *  * 
And  provided  further,  That  any  person  who  at  the  time  of  the  approval  of  this 
act  shall  be  and  has  been  an  officer  of  the  Medical  Reserve  Corps,  or  contract 
surgeon,  on  active  duty  for  twelve  years  subsequent  to  eighteen  hundred  and 
ninety-eight  shall  be  eligible  for  appointment  as  first  lieutenant  in  the  Medical 
Corps,  subject  to  examination :  And  provided  further^  That  any '  officer  so 
eligible  who  faUs  to  pass  the  physical  examination  by  reason  of  disability  in- 
curred in  line  of  duty  shall  be  retired  with  the  pay  and  allowances  of  a  first 
lieutenant  of  tlie  Medical  Corps. 

The  last  two  quoted  provisos  were  added  by  the  act  of  July  9, 1918,. 
and  although  couched  in  somewhat  different  phraseology  had  in  con- 
templation provision  for  physicians  of  long  active  service  with  the 
Army  as  contract  surgeons  or  Medical  Beserve  Corps  officers,  as  was 
made  by  the  fourth  paragraph  of  section  16  of  the  act  of  June  3, 1916, 
39  Stat.,  177,  for  veterinarians  in  the  Army  or  in  the  employ  of  the 
Quartermaster  Corps. 

The  military  history  of  Dr.  Cutliffe,  as  informally  secured  from 
the  War  Department,  is  as  follows : 

Appointed  contract  surgeon  and  served  on  active  duty  September  1,  1898,  to 
AprU  10,  1901. 

Captain  and  assistant  surgeon,  United  States  Volunteers,  April  20,  1901,  to 
November  24, 1902. 

Contract  surgeon  on  active  duty,  November  25,  1902,  to  July  27,  1908. 

1st  lieutenant,  Medical  Reserve  Corps,  and  on  active  duty  July  28,  1908,  to 
October  10,  1912. 

Contract  surgeon  on  active  duty  August  22,  1913.  to  December  10,  1916. 

1st  lieutenant  Medical  Reserve  Corps  and  on  active  duty  December  11,  1916, 
to  April  5,  1917. 

Ist  lieutenant.  Medical  Section,  Officers'  Reserve  Corps,  and  on  active  duty, 
April  6,  1917,  to  October  16,  1018. 

Captain,  Medical  Corps,  Army  of  the  United  States,  for  the  emergency,  Octo- 
ber 17,  1918.  to  July  28,  1919. 

July  29, 1919,  retired  per  paragraph  178,  W.  D.  S.  0. 169-0,  dated  July  21, 1919. 

From  the  foregoing  it  appears  that  on  the  date  of  his  retirement 
Dr.  Cutliffe  held  a  commission  for  the  emergency,  as  captain,  Medical 
Corps,  Army  of  the  United  States,  under  the  act  of  May  18,  1917,  40 
Stat.,  76,  and  that  his  status  is  now  that  of  a  retired  officer  of  the 
Army. 

It  seems  that  pay  both  as  a  contract  surgeon  and  as  a  retired  officer 
is  being  claimed  by  Dr.  Cutliffe,  but  nothing  has  been  submitted  t<^ 
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show  the  authority  under  which  a  retired  officer  of  the  Army  may 
be  employed  as  a  contract  surgeon,  and,  as  presented,  the  matter  ap- 
pears to  be  in  conflict  with  the  provisions  of  section  1765,  Kevised 
Statutes. 

The  ultimate  legal  question  involved  goes  primarily  to  the  validity 
of  the  contract  of  employment  as  a  contract  surgeon,  and  not  to  the 
legality  of  the  payment  of  the  retired  pay.  On  the  facts  now  pre- 
sented, while  there  is  no  objection  to  the  payment  of  the  retired  pay 
as  such,  yet  there  appearing  no  authority  for  the  contract  of  employ- 
ment as  a  contract  surgeon  the  extent  of  the  improper  payment  if  any 
must  be  ascertained.  With  this  purpose  in  view,  there  should  be 
made  no  payment,  but  the  matter  be  transmitted  to  the  War  Depart- 
ment Division,  this  office,  for  settlement 


UNIFORM  GRATUITY— NAVAL  RESERVE  FORCE. 

The  right  of  an  officer  of  the  Naval  Reserve  Force  to  be  credited  with  a  uniform 
gratuity  of  $50  upon  first  reporting  for  active  service  for  training  during 
each  period  of  enrollment  may  not  be  defeated  by  a  disenrollment  upon 
compulsion  on  the  part  of  the  Government  or  by  transfer  to  another  class 
in  the  Reserve  for  which  no  gratuity  is  authorized. 

Acting  Ckimptroller  General  Ginn  to  the  Secretary  of  the  Navy,  March  9, 1922  : 

I  have,  by  your  direction,  the  letter  of  the  Judge  Advocate  General 
of  the  Navy,  dated  February  6, 1922,  requesting  decision  of  a  question 
presented  by  Capt.  S.  Bryan  (S.  C),  United  States  Navy,  whether 
officers  of  the  Naval  Reserve  Force  who  upon  enrollment  reported  for 
active  duty  for  training  prior  to  September  30,  1921,  but  to  whom  a 
credit  for  uniform  gratuity  has  not  been  given,  may  be  paid  the  uni- 
form gratuity  despite  the  fact  that  in  accordance  with  ALNAV  mes- 
sage No.  67,  dated  September  29,  1921,  they  may  have  been  disen- 
rolled  as  of  September  80,  1921,  or  have  been  transferred  to  class  6 
(Volunteer  Naval  Reserve). 

The  act  of  August  29,  1916,  39  Stat.,  589,  provides: 

Members  of  tlie  Naval  Reserve  Force  ahaU,  upon  first  reporting  for  active 
service  for  training  during  each  period  of  enrollment,  be  credited  with  a  uni- 
form gratuity  of  $50  for  officers    ♦    ♦    ♦. 

In  accordance  with  this  provision  of  law  the  right  to  the  uniform 
gratuity  vests  upon  first  reporting  for  duty,  subject,  of  course,  to 
proof  that  the  necessary  uniform  equipment  has  been  procured.  The 
fact  that  credit  was  not  given  at  time  of  first  reporting  does  not 
destroy  this  right,  nor  is  it  destroyed  by  a  disenrollment  upon  com- 
pulsion on  the  part  of  the  Government  or  by  a  transfer  to  another 
class  in  the  reserve  for  which  no  gratuity  is  authorized  in  time  of 
peace. 

The  question  is  answered  accordingly. 
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HONORABLE-DISCHARGE  GRATUITT—MARINE  CORPS. 

Where  the  original  agreement  for  the  extension  of  an  enlistment  in  the  Marine 
Corps  was  entered  into  prior  to  June  4,  1920,  the  right  to  honorable-dis- 
charge gratuity  by  reason  of  further  extensions  of  the  same  enlistment  sub- 
sequent to  that  date  which  complete  a  period  equal  to  a  regular  term  of  en- 
listment is  controlled  by  the  acts  of  May  11,  1908,  35  Stat.,  110,  and  August 
22,  1912,  37  Stat.,  331,  not  being  affected  by  the  act  of  June  4,  1920,  41 
Stat,  836,  repealing  the  former  acts. 

Payment  of  honorable-discharge  gratuity  in  the  Marine  Corps  for  extensions  of 
enlistment,  where  the  original  enlistment  extended  was  due  to  expire  sub- 
sequent to  June  4,  1920,  and  prior  to  July  12,  1921,  is  controlled  by  the  act 
of  June  4,  1920,  41  Stat.  836. 

Payment  of  honorable-discharge  gratuity  in  the  Marine  Corps  for  extensions  of 
enlistments,  where  the  original  enlistment  extended  was  due  to  expire  subse- 
quent to  July  12, 1921,  is  restricted  by. the  act  of  July  12, 1921,  42  Stat.,  139. 

Acting  Comptroller  General  Ginn  to  the  Paymaster,  United  States  Marine 
Corps,  March  10,  1922: 

I  received  on  September  13,  1921,  your  letter  of  August  23,  1921, 
requesting  decision  as  to  the  amount  of  honorable  discharge  gratuity 
payable  in  cases  illustrated  as  A,  B,  C,  and  D,  upon  extension  of 
enlistments  in  the  Marine  Corp& 

A. — ^Enlisted  for  four  years  January  7, 1914,  extended  his  enlistment  for  three 
years  to  expire  January  6,  1921,  and  further  extended  for  one  year  to  expire 
January  6,  1922.    During  the  entire  period  he  has  served  as  a  private. 

B. — Enlisted  for  four  years  April  10,  1916,  extended  his  enlistment  for  two 
years  to  expire  April  9,  1922,  and  further  extended  for  two  years  to  expire 
April  9,  1924.  He  held  the  grade  of  sergeant  on  date  the  extension  became 
effective. 

C. — Enlisted  for  four  years  January  15,  1917,  extended  his  enlistment  for 
two  years  to  expire  January  14,  1923,  and  who,  it  is  assumed,  will  make  no 
farther  exteosions. 

D. — Enlisted  for  two  years  October  1,  1919,  extended  his  enlistment  for  two 
years  to  expire  September  90,  1923,  and  who,  it  is  assumed,  wlU  malce  no  fur- 
ther extensions. 

No  dates  are  given  on  which  the  agreements  were  entered  into  to 
extend  the  enlistments,  but  it  is  understood  that  each  case  has  been 
submitted  as  if  the  agreements  for  each  extension  were  entered  into 
on  the  day  prior  to  that  on  which  the  men  would  have  been  dis- 
charged had  they  not  agreed  to  extend  or  further  extend  their 
enlistments. 

The  organic  extension  law  for  the  Navy  is  found  in  the  act  of 
August  22, 1912,  37  Stat.,  331,  and  provides  as  follows : 

That  the  term  of  enlistment  of  any  enlisted  man  in  the  Navy  may,  by  his 
voluntary  written  agreement,  under  such  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Navy  with  the  approval  of  the  President,  be  extended  for 
a  period  of  either  one,  two,  three,  or  four  full  years  from  the  date  of  expira- 
tion of  the  then  existing  four-year  term  of  enlistment,  and  subsequent  to  said 
date  such  enlisted  men  as  extend  the  term  of  enlistment  as  authorized  in  this 
section  shall  be  entitled  to  and  shall  receive  the  same  pay  and  allowances  in  all 
rejects  as  though  regularly  discharged  and  reenlisted  immediately  upon  the 
expiration  of  their  term  of  enlistment,    ♦    ♦    ♦. 

It  appears  that  the  Judge  Advocate  General,  Navy  Department, 
rendered  an  opinion  that  this  law  was  applicable  to  the  Marine  Corps. 
That  such  was  apparently  the  construction  which  Congress  intended 
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fthonld  be  placed  thereon  is  shown  by  the  act  of  April  25,  1917,  40 

Stat.,  38,  wherein  the  Marine  Corps  is  specifically  mentioned,  with 

relation  to  extension  of  minority  enlistments. 

The  act  of  June  4, 1920, 41  Stat.  836,  provides: 

Sec.  7.  That  hereafter  enlistments  in  the  Navy  and  in  the  Marine  Corps 
may  be  for  terms  of  two,  three,  or  four  years,  and  all  laws  now  applicable  to 
four-year  enlistments  shall  apply,  under  such  regulations  as  may  be  prescribed 
by  the  Secretary  of  the  Navy,  to  enlistments  for  a  shorter  period  with  propor- 
tionate benefits  upon  discharge  and  reenlistment. 

This  act  was  construed  in  27  Comp.  Dec.  102  as  extending  to  the 

Marine  Corps  the  reenlistment  gratuity  provisions  of  law  applicable 

to  the  Navy,    Prior  to  the  enactment  of  1920,  by  reason  of  section 

1612  of  the  Revised  Statutes,  the  reenlistment  bounty  for  the  Marine 

Corps  had  been  that  provided  by  the  act  of  May  11,  1908,  35  Stat.^ 

110: 

That  hereafter  any  private  soldier,  musician  or  trumpeter  honorably  dis- 
charged  at  the  termination  of  his  first  enlistment  period  who  reenlists  within, 
three  months  of  the  date  of  said  discharge  shall,  upon  such  reenlistment,  re> 
ceive  an  amount  equal  to  three  months'  pay  at  the  rate  he  was  receiving  at 
the  time  of  his  discharge. 

The  act  of  August  22,  1912,  authorizes  a  reenlistment  bounty  upon 
extension  of  enlistment  when  under  agreements  an  enlistment  is  ex- 
tended for  a  period  equal  to  a  term  of  enlistment. 

In  27  Comp.  Dec.  381  it  was  held,  quoting  from  the  syllabus : 

Immediately  upon  extension  of  a  four-year  enlistment  in  the  Navy  for  air 
aggregate  of  foci  years,  whether  by  one  or  more  extensions,  an  enlisted  man. 
acquires  a  right  to  honorable  discharge  gratuity  or  reenlistment  bonus  under 
the  act  of  August  22,  1912,  87  Stat,  331,  to  be  computed  on  the  rate  of  pay 
received  on  the  date  his  original  four-year  enlistment  was  due  to  expire. 

The  act  of  August  28,  1912,  only  measures  the  gratuity  to  be  paid» 
It  does  not  fix  the  amount  thereof.  The  decision,  27  Comp.  Dec. 
381,  in  interpreting  the  measure  to  be  applied,  has  equal  applica- 
tion to  the  Navy  and  Marine  Corps. 

Where  the  original  agreement  for  the  extension  of  an  enlistment 
was  entered  into  prior  to  June  4,  1920,  the  right  to  the  reenlistment 
bounty,  by  reason  of  subsequent  extensions  completing  extensions, 
for  a  period  equal  to  a  term  of  enlistment,  reverts  to  that  which 
would  have  existed  if  the  men  had  been  "  regularly  discharged  and 
reenlisted  immediately  upon  the  expiration  of  their  term  of  enlist- 
ment," and  is  not  affected  by  the  provision  of  the  act  of  June  4^ 
1920,  41  Stat.  775,  which  repealed  the  reenlistment  bounty  provision 
of  the  act  of  May  13, 1908.  The  act  of  1920,  in  this  respect,  operates, 
upon  enlistments  thereafter,  and  not  upon  enlistments  which  by  ex- 
tensions relate  back  to  the  original  enlistment  and  are  thus  in  the- 
status  of  current  enlistments  with  relation  to  the  act  of  1920,  rather 
than  enlistments  thereafter  made. 

In  the  case  of  A,  the  original  enlistment,  upon  which  the  exten- 
sions were  made,  was  due  to  expire  before  the  enactment  of  the  act 
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of  June  4,  1920.  Any  right  therefore  that  accrued  in  the  matter 
of  reenlistment  bounty  was  by  reason  of  the  act  of  August  22, 1912. 
He  was  accordingly  entitled  on  the  date  he  further  extended  his 
enlistment  for  one  year,  making  a  total  extension  of  four  years,  to 
an  honorable  discharge  gratuity  or  reenlistment  bounty  as  if  he  had 
been  discharged  on  January  6,  1918,  the  date  his  original  four- 
year  enlistment  was  due  to  expire,  and  had  reenlisted  for  four  years 
the  next  day. 

As  B  was  a  sergeant  on  April  9,  1920,  the  date  his  original  four- 
year  enlistment  was  due  to  expire,  and  that  date  was  prior  to  June 
4,  1920,  he  is  not  one  of  the  class  of  enlisted  men  who  could  have 
been  paid  a  reenlistment  bounty  had  he  been  discharged  on  the 
date  his  original  enlistment  was  due  to  expire  and  had  reenlisted 
immediately,  he  being  a  noncommissioned  officer  and  the  act  of 
May  11,  1908,  35  Stat,  110,  limited  the  right  to  reenlistment  bounty 
to  a  private  soldier,  musician  or  trumpeter.  B  is  accordingly  en- 
titled to  no  reenlistment  bounty  by  reason  of  the  extension  of  enlist- 
ment. 

Cs  original  four-year  enlistment  was  due  to  expire  subsequent  to 
June  4, 1920. 

In  27  Comp.  Dec.,  102,  it  was  held,  quoting  from  the  syllabus: 

So  mach  of  section  1612,  Revised  Statates,  as  provides  that  enlisted  mem 
of  the  Marine  Corps  shaU  be  entitled  to  receive  the  same  bounty  for  reenlisting, 
usnaUy  designated  as  honorable  discharge  gratuity,  as  enlisted  men  of  like 
grades  in  the  Infantry  of  the  Army  is  repealed  and  superseded  by  section  7 
of  the  act  of  June  4,  1920,  41  Stat,  836,  under  the  provisions  of  which  en- 
listed men  of  the  Marine  Corps  reenlisting  on  or  after  June  4,  1920,  for  4 
years,  8  years,  or  2  years,  are  entitled  to  receive  4  months,  3  months,  or  2 
months  extra  pay,  respectively,  at  the  rate  of  pay  they  were  receiving  at  time 
of  honorable  discharge. 

In  27  Comp.  Dec.,  210,  it  was  held,  quoting  from  the  syllabus : 

The  honorable  discharge  gratuity  or  reenlistment  bonus  of  enlisted  men  of 
the  Navy  on  reenlistments  for  two  years,  or  three  years,  or  four  years,  author- 
ized by  the  acts  of  July  11,  1919,  41  Stat,  134,  and  June  4,  1920,  41  Stat,  836, 
is  equal  to  the  pay  the  enlisted  men  would  have  received  if  they  had  been 
employed  in  actual  service  two  months,  or  three  months,  or  four  months, 
respectively. 

In  applying  the  provisions  of  the  act  of  June  4, 1920,  for  ^  propor- 
tionate benefits  upon  discharge  and  reenlistment "  to  the  provision 
of  the  act  of  August  22,*  1912,  which  authorizes  extensions  of  a 
^term  of  enlistment''  for  one,  two,  three,  or  four  years,  with  the 
rights  to  ^the  same  pay  and  allowances  in  all  respects  as  though 
regularly  discharged  and  reenlisted  immediately,"  I  am  of  the 
opinion  that  C  was  on  January  16, 1921,  entitled  to  two  months'  pay 
as  an  honorable  discharge  gratuity  authorized  by  the  act  of  June  4^ 
1920. 

D's  two-year  enlistment  of  October  1,  1919,  was  authorized  by 
the  act  of  May  22,  1917|  40  Stat.,  84,  and  a  special  order  of  th« 
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Secretary  of  the  Navy,  dated  September  18,  1919.    This  enlistment 
was  due  to  expire  subsequent  to  July  12, 1921. 
The  act  of  July  12, 1921,  42  Stat.,  139,  provides: 

Sec.  2.  That  hereafter  no  enlisted  man  in  the  Navy  shall  be  paid  on  re- 
enlistment  an  honorable  discharge  gratuity,  or  any  proportionate  part  thereof, 
in  excess  of  any  amount  equal  to  one  month's  pay  for  each  year  of  service  in 
the  last  expiring  enlistment  of  such  enlisted  man. 

By  virtue  of  section  7  of  the  act  of  June  4,  1920,  this  law  is  ap- 
plicable to  the  Marine  Corps,  it  being  a  restrictive  statute  operating 
against  payments  otherwise  authorized  by  prior  law. 

Applying  the  provision  of  the  act  of  August  22,  1912,  "  the  same 
pay  and  allowances  in  all  respects  as  though  regularly  discharged 
and  reenlisted  immediately,"  I  am  of  the  opinion  that  on  October 
1,  1921,  D  was  entitled  to  a  gratuity  of  two  months'  pay  as  pre- 
scribed by  the  act  of  July  12, 1921. 


REDEMPTION  OF  SPECIAL  TAX  STAMPS. 

Amounts  to  be  refunded  on  account  of  payments  represented  by  special  tax 
stamps  are  chargeable  to  the  permanent  indefinite  annual  appropriations 
for  redemption  of  stamps  authoris&ed  by  section  3689,  Revised  Statutes,  and 
not  the  definite  annual  appropriations  for  refunding  taxes  illegally  collected. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  the  Treasury,  March  10, 
1922: 

I  have  your  letter  dated  February  20,  1922,  requesting  decision 
whether  in  making  a  refund  in  whole  or  in  part  of  the  amount  paid 
for  a  special  tax  stamp,  the  payment  should  be  made  from  the  in- 
definite appropriation  for  the  redemption  of  stamps  or  from  the 
definite  appropriation  for  refunding  taxes  illegally  collected. 

The  indefinite  appropriation  for  redemption  of  stamps  is  made 
under  section  3689,  Beyis(^d  Statutes,  in  the  following  terms : 

There  are  appropriated,  out  of  any  moneys  in  the  Treasury  not  otherwise 
appropriated,  for  the  purposes  hereinafter  specified,  such  sums  as  may  be  neces- 
sary for  the  same  respectively ;  and  such  appropriations  shaU  be  deemed  perma- 
nent annual  appropriations. 


Redemption  of  stamps  (Internal  revenue:) 

Of  such  sum  of.  money  as  may  be  necessary  to  repay  the  amount  or  value  paid 
for  internal-revenue  stamps  which  may  have  been  spoilt,  destroyed,  or  ren- 
dered useless  or  unfit  for  the  purpose  intended,  or  which  through  mistake  may 
have  been  improperly  or  unnecessarily  used. 

This  section  also  contained  a  provision  making  a  permanent  in- 
definite appropriation  for  refunding  taxes  illegally  collected  but  said 
provision  was  repealed  by  the  act  of  February  24,  1919,  40  Stat., 
1145,  as  hereinafter  shown,  and  definite  annual  appropriations  are 
made  for  the  refund  of  taxes  illegally  collected,  the  appropriation  for 
the  fiscal  year  ending  June  30, 1922,  reading  ds  follows : 
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FcMT  refunding  taxes  illegally  collected  under  the  provisions  of  sections  8220 
and  3689,  Revised  Statutes,  as  amended  by  the  act  of  February  24,  1919,  $12^- 
000,000.    Act  of  March  3,  1921,  41  Stat,  1274. 

Section  1316  of  the  act  of  February  24,  1919,  40  Stat.,  1145,  pro- 
vides: 

(a)  That  section  3220  of  the  Revised  Statutes  is  hereby  amended  to  read  as 
follows : 

"  Sec.  8220.  The  Commissioner  of  Internal  Revenue,  subject  to  regulations 
prescribed  by  the  Secretary  of  the  Treasury,  is  authorized  to  remit,  refund,  and 
pay  back  all  taxes  erroneously  or  Illegally  assessed  or  collected,  all  penalties 
collected  without  authority,  and  all  taxes  that  appear  to  be  unjustly  assessed 
or  excessive  in  amount,  or  in  any  manner  wrongfully  collected;  also  to  repay 
to  any  collector  or  deputy  collector  the  full  amount  of  such  sums  of  money  as 
may  be  recovered  against  him  in  any  court,  for  any  internal  revenue  taxes 
collected  by  him,  with  the  cost  and  expenses  of  suit;  also  all  damages  and  costs 
recovered  against  any  assessor,  assistant  assessor,  collector,  deputy  collector, 
agent,  or  inspector,  in  any  suit  brought  against  him  by  reason  of  anything  done 
in  the  due  performance  of  his  official  duty,  and  shall  make  report  to  Congress 
at  the  beginning  of  each  regular  session  of  Congress  of  all  transactions  under 
this  section." 

(c)  That  the  paragraph  of  section  3689  of  the  Revised  Statutes,  as  amended, 
reading  as  follows:  "Refunding  taxes  illegally  collected  (internal  revenue): 
To  refund  and  pay  back  duties  erroneously  or  illegally  assessed  or  collected  un- 
der the  internal  revenue  laws,"  is  repealed  from  and  after  June  80,  1920 :  and  the 
Secretary  of  the  Treasury  shall  submit  for  the  fiscal  year  1921,  and  annually 
thereafter,  an  estimate  of  appropriations  to  refund  and  pay  back  duties  or  taxes 
erroneously  or  illegally  assessed  or  collected  under  the  internal  revenue  laws, 
and  to  pay  Judgments,  including  interest  and  costs,  rendered  for  taxes  or  penal- 
ties erroneousy  or  illegally  assessed  or  collected  under  the  internal  revenue 
laws.  « 

See  also  section  1317  of  the  act  of  November  23, 1921,  42  Stat,  314. 

It  will  be  noted  that  while  the  provision  in  section  3689,  Revised 
Statutes,  making  permanent  indefinite  annual  appropriations  for 
refunding  taxes  illegally  collected,  is  expressely  repealed  and  is 
superseded  by  definite  annual  appropriations,  such  as  that  made  in 
the  act  of  March  3,  1921,  supra,  the  permanent  indefinite  appropri- 
ations made  in  said  section  for  redemption  of  stamps  have  not  been 
repealed  or  superseded. 

It  has  been  suggested  that  special  tax  stamps  should  not  be  treated 
as  stamps  within  the  meaning  of  the  appropriation  for  the  redemp- 
tion of  stamps  and  authorities  have  been  cited  to  show  that  there 
is  a  distinction  between  special  tax  stamps  and  documentary  or  pifo- 
prietary  stamps. 

That  special  tax  stamps  are  in  certain  respects  different  from  docu- 
mentary and  proprietary  stamps  there  would  appear  to  be  no  doubt, 
but  neither  the  laws  in  force  when  the  provision  for  permanent 
annual  appropriations  for  redemption  of  stamps  was  made  in  sec- 
tion 3689,  Revised  Statutes  (see  section  161,  act  of  June  30,  1864, 
13  Stat.,  294;  section  41  act  of  June  6,  1872,  17  Stat,  257;  section 
8426,  Revised  Statutes),  nor  the  provisions  of  the  act  of  May  12, 
1900,  31  Stat,  177,  are  limited  in  thek  application  to  documentary 
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•or  proprietary  stamps.  Said  laws  relate  to  all  stampa  See  partieu- 
larly  the  provision  in  the  act  of  May  12,  1900,  that  no  claim  for 
the  redemption  of  or  allowance  for  stamps  shall  be  allowed  unless 
presented  within  two  years  after  the  purchase  of  said  stamps  from 
the  Government.  This  provision  has  not  been  repealed  or  super- 
seded. It  was  the  well-established  practice  to  make  refunds  on 
account  of  special  tax  stamps  from  the  appropriations  made  under 
section  3689  for  the  redemption  of  stamps  rather  than  from  the 
appropriation  made  under  said  section  for  refunding  taxes  illegally 
collected,  6  Comp.  Dec.,  688;  8  Comp.  Dec,  280,  and  it  has  been 
the  uniform  practice  since  June  30,  1920,  to  make  such  refunds  from 
the  indefinite  appropriation  made  for  the  redemption  of  stamps,  and 
not  from  the  definite  annual  appropriations  made  for  refunding  taxes 
illegally  collected.  There  would  appear  to  be  no  necessity  or  justi- 
fication for  changing  the  well-established  procedure  in  regard  to  this 
matter,  and  accordingly  I  have  to  advise  that  the  permanent  indefi- 
nite annual  appropriations  for  redemption  of  stamps,  and  not  the 
definite  annual  appropriations  for  refunding  taxes  illegally  col- 
lected, are  the  appropriations  chargeable  with  the  amounts  to  be 
refunded  on  account  of  payments  represented  by  special  tax  stamps. 


APPROPRIATIONS— WORLD  WAR  FOREIGIJ  DEBT  COMMISSION. 

The  act  of  February  9,  1922,  42  Stat.,  363,  creating  the  World  War  Foreign 
Debt  Ck>minis^on,  does  not  declare  an  appropriation,  and,  in  view  of  the 
express  prohibition  by  the  act  of  June  30,  1906,  34  Stat,  764,  it  can  not 
he  construed  as  making  an  appropriation ;  and  there  is  accordingly  no  ap- 
propriation available  for  expenses  of  that  Commission,  as  distinguished 
from  general  expenses  of  Treasury  operations  connected  with  loans  to 
foreign  countries. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  the  Treasury,  ex-officio 
Chairman  World  War  Foreign  Debt  Commission,  March  11,  1922: 

I  have  your  letter  of  March  4,  1922,  requesting  decision  what 
appropriation,  if  any,  is  available  for  payment  of  expenses  of  the 
World  War  Foreign  Debt  Commission  created  by  the  act  of  Feb- 
ruary 9,  1922,  42  Stat.,  363,  to  take  up  the  work  of  refunding  or 
converting  and  extending  time  of  payment  of  obligations  of  any 
foreign  government  then  held  or  thereafter  received  by  the  United 
States  (including  obligations  held  by  the  United  States  Grain  Cor- 
poration, the  War  Department,  the  Navy  Department,  or  the  Ameri- 
can Belief  Administration)  • 

The  World  War  Foreign  Debt  Commission  is  created  an  inde- 
pendent establishment  with  the  Secretary  of  the  Treasury  as  chair- 
man. This  decision  therefore  is  rendered  to  you  in  your  capacity 
as  chairman  of  the  commission. 
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The  act  creating  this  commission  does  not  provide  an  appropria-. 
tion  for  its  expenses  nor  does  it  specify  what  expenses,  if  any,  shall 
be  incurred  by  or  in  behalf  of  the  commission  nor  how  they  shall 
be  paid  if  incurred. 

The  appropriations  for  expenses  of  loans  made  by  the  acts  of 
April  24,  1917,  40  Stat.,  37,  and  September  24,  1917,  40  Stat.,  292, 
which  might  otherwise  perhaps  have  been  available  for  payment 
of  expenses  incurred  in  connection  with  loans  to  foreign  Govern- 
ments were  barred  by  the  provision  in  the  act  of  May  29,  1920,  41 
Stat.,  646,  that  those  appropriations  shall  not  be  available  for  obli- 
gation after  June  30,  1921,  and  that  balances  thereof  remaining  on 
the  books  of  the  Treasury  Department  June  30,  1922,  shall  be  cov- 
ered into  the  Treasury  and  carried  to  the  surplus  fund.  The  act 
of  June  16,  1921,  42  Stat.,  36,  restores  these  appropriations  to  avail- 
ability for  any  operation  arising  in  cpnnection  with  public  debt 
issues  made  subsequently  to  June  30,  1921,  notwithstanding  the  act 
of  May  29,  1920,  aforesaid,  but  it  would  seem  that  this  provision 
has  to  do  with  public  debt  issues  handled  by  the  Treasury  Depart- 
ment and  not  with  refunding  or  conversion  by  the  World  War  For- 
eign Debt  Commission  of  issues  of  foreign  Governments. 

The  act  of  March  3, 1921,  41  Stat.,  1266,  appropriates  for  the  fiscal 
year  1922  for  all  necessary  expenses  connected  with  any  operations 
under  any  of  the  Liberty  Bond  or  Victory  Bond  acts,  or  connected 
with  any  operations  in  connection  with  other  public  debt  issues  or 
United  States  paper  issues  with  which  the  Secretary  of  the  Treasury 
is  charged. 

The  act  of  June  16,  1921,  42  Stat.,  36,  appropriates  in  lump  sum 
for  the  fiscal  year  1922,  for — 

expenses  arising  in  connection  with  loans  and  credits  to  foreign  Governments 
under  the  Liberty  Loan  Acts  and  the  Victory  Liberty  Loan  Act  and  in  connection 
with  credits  granted  or  conditions  entered  into  under  the  Act  providing  for  the 
relief  of  populations  In  Europe  and  contiguous  countries. 

Section  9  of  the  act  of  June  30, 1906, 34  Stat.,  764,  provides  that  no 
act  of  Congress  shall  be  construed  to  make  an  appropriation  unless 
such  act  shall  in  specific  terms  declare  an  appropriation  to  be  made. 
The  act  of  February  9,  1922,  does  not  declare  an  appropriation  and 
can  not  therefore  be  construed  as  making  an  appropriation  for  ex- 
penses of  the  commission  or  as  extending  to  such  expenses  appropria- 
tions which  were  made  in  general  terms  for  expenses  of  another 
service. 

I  find  no  appropriation  available  for  expenses  of  the  World  War 
Foreign  Debt  Commission.  Your  submission  does  not  indicate  the 
diaracter  of  the  expenses  of  the  commission  which  it  is  proposed  to 
incur.  The  appropriations  made  by  the  acts  of  March  3,  1921,  and 
June  16, 1921,  hereinbefore  cited,  are  available  for  expenses  of  activi- 
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ties  of  the  Treasury  Department  which  they  cover  and  may  be  used 
for  those  activities,  but  there  is  no  appropriation  for  expenses  of  the 
commission  as  distinguished  from  general  expenses  of  Treasury  oper^ 
ations  connected  with  loans  to  foreign  countries. 


RAILWAY  POSTAL  CLERKS— COMPENSATION  FOR  OVERTIME, 

The  regular  compensation  of  railway  postal  clerks  assigned  to  duty  on  railway 
post  office  cars  who  perform  the  minimum  service  required  daily  by  their 
assignment,  will  not  be  subject  to  deduction  when,  such  service  does  not 
average  8  hours  dally,  but  when  computing  overtime  for  which  compensa- 
tlon  is  payable,  including  the  allowance  for  lay-oiT  periods,  the  accrued  defi- 
ciency in  hours  of  service  i)erformed  since  June  30,  1920,  will  be  deducted 
from  the  accrued  overtime,  the  remainder  divided  by  8,  and  1/306  of  the 
annual  rate  of  pay  wUl  be  allowed  for  each  8  hours  of  overtime  so  com- 
puted, payment  to  be  made  therefor  at  the  next  regular  pay  day. 

Railway  postal  clerks  at  terminal  railway  post  offices  or  transfer  offices  who  are 
required  to  perform  work  on  Sundays  or  holidays  may  be  allowed  compensa- 
tory time  therefor  under  act  of  June  5.  1920,  41  Stat.,  1053,  but  are  not  en- 
titled to  pay  therefor  as  overtime ;  otherwise,  their  pay  for  overtime  is  com- 
puted in  the  same  manner  as  railway  postal,  clerks  on  duty  in  raUway  post 
office  cars. 

Acting  Comptroller  General  Ginn  to  the  Postmaster  General,  March  11,  1922: 

I  have  your  letter  dated  January  5,  1922,  received  in  this  office 

March  2,  requesting  decision  of  certain  questions  relative  to  the 

payment  for  overtime  under  the  provisions  of  the  act  of  June  5, 

1920,  41  Stat,  1050,  to  (1)  railway  postal  clerks  assigned  to  duty  in 

railway  post-office  cars  and  (2)  railway  postal  clerks  assigned  to  duty 

in  terminal  railway  post  offices  and  transfer  offioes. 

The  provisions  of  the  act  of  June  6,  1920,  in  question  read : 

That  railway  postal  clerks  shall  be  divided  into  two  classes.  Class  A  and 
Glass  B,  and  into  six  grades  as  follows :  Grade  one — salary,  $1,600 ;  grade  two — 
salary,  $1,700;  grade  three — salary,  $1,850;  grade  four — salary,  $2,000;  grade 
five— salary,  $2,150 ;  grade  six— salary,  $2,300 ;     •    ♦    • 

For  the  purpose  of  organization  and  establishing  maximum  grades  to  which 
promotions  may  be  made  successively,  as  herein  provided,  runs  now  in  Class  A 
and  all  terminal  railway  post  offices  and  transfer  offices  shall  be  placed  in  Class 
A,  and  the  remainder  in  Class  B. 

Road  clerks  shall  be  promoted  successively  to  grade  three  for  clerks,  and  to 
grade  four  for  clerks  in  charge  of  Class  A  and  to  grade  five  for  clerks  and  to 
grade  six  for  clerks  In  charge  of  Class  B. 

Terminal  railway  post  office  and  transfer  clerks  shall  be  promoted  succes- 
sively to  grade  three  for  clerks  of  whom  general  scheme  distribution  is  not 
required,  and  to  grade  four  for  clerks  of  whom  general  scheme  distribution  Is 
required,  and  for  clerks  in  charge  to  grade  five  in  terminals  or  tours  or  crews  In 
terminals  consisting  of  not  more  than  nineteen  clerks  or  in  transfer  offices  or 
tours  in  transfer  offices  of  not  more  than  four  clerks,  and  to  grade  six  In  termi- 
nals or  tours  or  crews  in  terminals  consisting  of  twenty  or  more  clerks  and  In 
transfer  offices  or  tours  in  transfer  offices  of  five  or  more  clerks. 

Service  of  clerks  shall  be  based  on  an  average  of  not  exceeding  eight  hours 
daily  for  three  hundred  and  six  days  per  annum,  including  proper  allowance 
for  aU  service  required  on  lay-off  periods.  Clerks  required  to  perform  service 
in  excess  of  eight  hours  daily,  as  herein  provided,  shall  be  paid  in  cash  at  the 
annual  rate  of  pay  or  granted  compensatory  time  at  their  option  for  such  over- 
time. 
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You  state  that  the  department  has  fixed  as  the  ^*  proper  allowance 
for  all  service  required  on  lay-off  periods  "  a  flat  daily  allowance  of  1 
hour  and  20  minutes  for  the  Class  B  runs  and  40  minutes  for  the  Class 
A  runs  on  the  basis  of  306  days  a  year,  and  the  questions  submitted 
with  reference  to  the  road  clerks ;  that  is  to  say,  railway  postal  clerks 
assigned  to  duty  in  railway  post  office  cars,  are  presented  as  follows : 

Assuming  thai  it  Is  permissible  to  make  a  flnt  allowance  of  time  credit  for 
service  performed  on  lay-off  periods,  thus  establishing  a  maximum  dally  average 
for  road  work  on  the  basis  of  306  days  a  year,  and  to  assign  clerks  to  runs  on 
which  the  dally  average  Is  less  than  the  maximum,  I  have  to  ask : 

1.  Is  It  proper  to  apply  to  the  deficiency  between  the  daily  average  road 
work  in  a  clerk's  assignment,  and  the  maximum  daily  average  for  his  class  of 
runs,  his  credits  for  Inte  running  of  trains,  detentions  and  travel  under  orders, 
during  Uie  month,  and  then  pay  for  the  excess  time.  If  any,  as  overtime? 

2.  When  the  overtime  for  which  payment  Is  due  a  road  clerk  (caused  by 
late  running  of  trains,  detentions  and  travel  orders)  has  been  ascertained, 
G^ould  it  be  divided  by  eight  hours  or  six  hours  42  minutes  to  determine 
the  number  of  days  for  which  he  should  be  paid  for  overtime  during  a  month? 

S.  Is  it  proper  to  pay  a  road  clerk,  as  overtime,  for  an  extra  trip,  not  con- 
templated in  his  regular  assignment,  regardless  of  any  deficiency  there  may  be 
In  the  daily  average  road  work  in  his  assignment  compared  with  the  maximum 
daily  avearge  road  work  for  his  class  of  runs? 

4.  Where  a  road  clerk  performs  an  extra  trip,  should  the  dally  aTei'age  road 
work  in  his  regular  assignment  (306  day  basis)  be  considered  a  day  for  over- 
time on  same  basis,  and  this  time  be  converted  into  a  3G5  day  basis  for  entry 
on  pay  rolls? 

It  appears  that  it  is  impracticable  to  assign  road  clerks  to  service 
requiring  exactly  8  hours  a  day  or  an  average  of  8  hours  a  day 
and  that  the  service  is  so  organized  that  the  regular  assignment  on 
Class  A  runs  will  require  a  minimum  daily  average  of  6  hours  and 
30  minutes  and  a  maximum  daily  average  of  7  hours  and  20  minutes 
road  work  on  a  306  day  basis  and  on  Class  B  runs  a  minimum  of 
6  hours  and  a  maximum  of  6  hours  and  40  minutes.  It  will  be 
noted  that  the  maximum  requirements  thus  fixed  plus  the  allowances 
for  work  on  lay-off  periods  equal  8  houi-s.  This  provision  for  regular 
assignments  with  a  minimum  service  requirement  of  less  than  8 
hours  would  appear  to  be  authorized  under  the  provision  in  the 
statute  that  the  "  service  shall  be  based  on  an  average  of  not  exceed- 
ing 8  hours  daily  for  306  days  per  annum."  Therefore,  if  the  mini- 
mum service  required  by  such  an  assignment  is  performed  no  de- 
duction should  be  made  from  the  regular  annual  compensation  fixed 
by  law  for  the  grade  held ;  but  no  payment  for  overtime  is  authorized 
under  the  law  unless  the  service  rendered  since  June  30, 1920,  or  since 
entering  the  service  if  subsequent  to  said  date,  including  the  allow- 
ance for  lay-off  periods,  exceeds  an  average  of  8  hours  daily  on  a 
306  day  basis.  In  other  words,  if  there  is  a  deficiency  at  the  end  of 
any  month  such  deficiency  must  be  carried  forward  and  payment 
for  overtime  is  authorized  only  when  the  accrued  overtime  exceeds 
the  accrued  deficiency.  But  whenever  overtime  has  accrued  in  ex- 
cess of  accrued  deficiency  payment  therefor  may  be  made  at  the  next 
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regular  pay  day  thereafter.    With  this  understanding  and  subject 
to  this  restriction,  your  first  question  is  answered  in  the  affirmative. 

In  answer  to  your  second  question  you  are  advised  that  the  number 
of  hours  overtime  ascertained  in  the  manner  indicated  in  the  pre- 
ceding paragraph  should  be  divided  by  8  to  determine  the  number 
of  days  for  which  payment  for  such  overtime  should  be  made  and 
the  amount  of  compensation  authorized  for  each  day  of  overtime  as 
thus  determined  is  1/306  of  the  clerk's  regular  annual  rate  of  com- 
pensation. 

It  is  assumed  that  the  extra  trips  referred  to  in  your  third  question 
are  trips  which  the  clerk  properly  may  be  required  to  make,  and  that 
the  relation  to  overtime  is  no  different  than  that  of  other  service. 
Your  third  question  is  answered  in  the  negative.  See  also  answer  to 
the  first  question. 

Your  fourth  question  is  answered  in  the  negative.  The  provision  of 
law  hereinbefore  quoted  placing  the  service  of  railway  postal  clerks 
on  a  basis  of  not  exceeding  8  hours  daily  for  306  days  per  annum 
supersedes  the  provision  in  section  4  of  the  act  of  March  4,  1911,  36 
Stat.,  1339,  relative  to  method  of  computing  salary  or  compensation, 
in  so  far  as  railway  postal  clerks  are  concerned,  and  must  be  con- 
strued to  authorize  payment  to  such  clerks  of  regular  compensation 
at  the  rate  of  1/306  of  the  annual  rate  for  each  day's  service — ^the 
day  to  consist  of  8  hours  or  less  as  hereinbefore  indicated.  This  ob- 
viates the  necessity  of  any  conversion  from  a  306  day  to  a  365  day 
basis. 

The  question  submitted  with  reference  to  clerks  in  terminal  rail- 
way post  offices  and  transfer  offices  is  "  whether  in  determining  the 
number  of  days  overtime  for  which  a  clerk  in  a  terminal  railway  post 
office  or  transfer  office  should  be  paid,  the  total  number  of  hours  of 
overtime  work  he  performed  in  the  month  should  be  divided  by  8 
hours,  or  6  hours  42  minutes  or  some  other  divisor." 

The  act  of  June  5,  1920,  41  Stat.,  1053,  contains  a  provision  as 
follows : 

Hereafter  when  the  needs  of  Hie  service  require  the  employment  on  Sundays 
or  holidays  of  *  ♦  *  railway  postal  clerks  at  terminal  railway  post  offices 
and  transfer  offices,  they  shall  be  allowed  compensatory  time  within  six  days 
next  succeeding  the  Sunday  and  within  thirty  days  next  succeeding  the  holiday 
on  which  service  is  performed,  and  that  portion  of  the  Act  approved  July  2, 1918, 
authorizing  the  payment  for  overtime  in  lieu  of  compensatory  time  is  hereby 
repealed. 

In  view  of  this  provision  no  payment  can  be  made  on  account  of 
service  performed  by  these  clerks  on  Sundays  or  holidays,  compensa- 
tory time  only  being  allowed  for  such  service;  but  in  all  other  re- 
spects the  method  of  computing  the  regular  compensation  and  pay 
for  overtime  service  is  to  be  governed  by  rules  hereinbefore  an- 
nounced with  reference  to  road  clerks.  Accordingly,  you  are  ad- 
vised that  the  number  of  hours  actual  overtime  of  such  clerks,  ascer- 


DECISIOKB  OF  THE  GOMPTROLL£B  GENERAL.  409 

tained  in  the  manner  hereinbefore  indicated,  exclusive  of  work  per- 
formed on  Sundays  and  holidays,  should  be  divided  by  8  to  deter- 
mine the  number  of  days  overtime  and  payment  therefor  is  author- 
ized at  the  rate  of  1/306  of  the  annual  rate  of  compensation,  the  same 
as  in  the  case  of  road  clerks. 


ARMY  OFFICER  APPOINTED  MEMBER  OF  ALASKAN  ENGINEERING 

COMMISSION. 

Under  the  provisions  of  section  1222,  Revised  Statutes,  an  Army  officer  who 
accepts  a  re^lar  appointment  from  the  President  as  a  member  of  the 
Alaskan  Engineering  Commission  thereby  vacates  his  Army  commission 
and  is  not  entitled  to  pay  as  an  Army  officer  while  serving  as  a  member 
of  that  commission. 

The  act  of  March  4,  1921,  41  Stat.,  1405,  limits  the  salary  of  any  officer  or 
employee  of  the  Alaskan  Engineering  Commission  to  not  exceeding  $10,000 
per  annum,  and  any  excess  over  that  rate  paid  since  June  30,  1921,  must 
be  recovered,  notwithstanding  that  it  was  paid  under  a  presideutlal  ap- 
pointment naming  a  greater  salary. 

Decision  by  Acting  Comptroller  General  Ginn,  March  11,  1922: 

The  Chief  of  the  Interior  Department  Division  of  che  General 
Accounting  Office  has  submitted  for  consideration  a  memorandum 
decision  to  the  effect  that  certain  provisions  of  law  hereinafter 
quoted  do  not  authorize  payment  to  Col.  Frederick  Mears  of  any 
compensation  as  a  member  of  the  Alaskan  Engineering  Commission 
in  addition  to  his  pay  and  allowances  as  an  officer  of  the  United 
States  Army. 

'  The  provisions  of  law  relied  upon  by  the  commission  as  authority 
for  the  payments  in  question  are  found  in  the  act  of  March  12, 1914, 
38  Stat,  305,  and  the  joint  resolution  of  May  13,  1914,  38  Stat.,  772, 
and  will  be  quoted  hereinafter;  but  before  considering  said  provi- 
sions it  is  deemed  proper  to  refer  to  certain  other  statutory  enact- 
ments which  have  a  direct  bearing  upon  the  question  here  presented. 
The  Revised  Statutes  of  the  United  States  contain  the  following 
provisions : 

Sec.  1222.  No  officer  of  the  Army  on  the  active  list  shall  hold  any  civil 
office,  whether  by  election  or  appointment,  and  every  such  officer  who  accepts 
or  exercises  the  functions  of  a  civil  office  shall  thereby  cease  to  be  an  officer 
of  the  Army,  and  his  commission  shall  be  thereby  vacated. 

Sec  1224  (as  amended  by  the  act  of  February  22,  1887,  19  Stat,  243).  No 
officer  of  the  Army  shall  be  employed  on  civil  works  or  internal  improvements, 
or  be  allowed  to  engage  in  the  service  of  any  Incorporated  company,  or  be 
employed  as  acting  paymaster  or  disbursing-agent  of  the  Indian  Department, 
If  such  extra  employment  requires  that  he  shall  be  separated  from  his  com- 
pany, regiment,  or  corps,  or  if  it  shall  otherwise  interfere  with  the  performance 
of  the  military  duties  proper. 

Sec.  1763.  No  person  who  holds  an  office,  the  salary  or  annual  compensation 
attached  to  which  amounts  to  the  sum  of  two  thousand  five  hundred  dollars, 
shall  receive  compensation  for  discharging  the  duties  of  any  other  office, 
unless  expressly  authorized  by  law. 

Sbc.  1764.  No  allowance  or  compensation  shall  be  made  to  any  officer  or 
clerk,  by  reason  of  the  discharge  of  duties  which  belong  to  any  other  officer 
or  derk  in  the  same  or  any  other  Department ;  and  no  allowance  or  compensa- 
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tion  shall  be  made  for  any  extra  services  whatever,  which  any  officer  or  clerk 
may  be  required  to  perform,  unless  expressly  authorized  by  law. 

Sec.  1765.  No  officer  in  any  branch  of  the  public  service,  or  any  other  person 
whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations,  shall  re- 
ceive any  additional  pay,  extra  allowance,  or  compensation,  in  any  form  what- 
ever, for  the  disbursement  of  public  money,  or  for  any  other  service  or  duty 
whatever,  unless  the  same  is  authorized  by  law,  and  the  appropriation  there- 
for explicitly  states  that  it  is  for  such  additional  pay,  extra  allowance,  or 
compensation. 

The  act  of  July  31, 1894, 28  Stat.,  205,  provides: 

« 

No  person  who  holds  an  office  the  salary  or  annual  compensation  attached 
to  which  amounts  to  the  sum  of  two  thousand  five  hundred  dollars  shall  be 
appointed  to  or  hold  any  other  office  to  which  compensation  is  attached  unless 
specially  heretofore  or  hereafter  specially  authorized  thereto  by  law;  but 
this  shall  not  apply  to  retired  officers  of  the  Army  or  Navy  whenever  they 
may  be  elected  to  public  office  or  whenever  the  President  shall  appoint  them 
to  office  by  and  with  the  advice  and  consent  of  the  Senate. 

These  various  laws  were  in  force  in  1914  when  the  provisions  now 
relied  upon  by  the  commission  were  enacted  and  are  for  considera- 
tion in  determining  the  purpose  and  effect  of  said  provisions.  In 
addition  reference  may  be  made  to  the  provisions  of  the  act  of  May 
10,  1916,  39  Stat.,  120,  as  amended,  prohibiting  the  use  of  appro- 
priations for  payment  of  the  compensation  of  a  person  holding  two 
or  more  positions  at  a  combined  compensation  in  excess  of  $2,000 
per  annum. 

It  is  apparent  from  the  laws  hereinbefore  quoted  that  in  the  ab- 
sence of  specific  legislation  to  the  contrary  an  officer  of  the  Army 
on  the  active  list  was  prohibited  (1)  from  being  employed  by 
detail  or  otherwise  on  any  civil  work  such  as  the  location,  con- 
struction and  operation  of  railroads  in  Alaska;  (2)  from  receiving 
any  compensation  in  addition  to  his  pay  and  allowances  as  an  Army 
officer  for  any  service  he  might  render  in  connection  with  the  work 
of  locating,  constructing  and  operating  railroads  in  Alaska;  (3) 
from  holding  any  civil  office  on  or  under  the  Alaskan  Engineering 
Commission  by  appointment  or  otherwise  or  from  accepting  or  ex- 
ercising the  functions  of  such  an  office  without  ceasing  to  be  an 
officer  of  the  Army  and  vacating  his  commission  as  such;  and  (4) 
from  holding  at  the  same  time  an  office  in  the  Army  and  an  office 
on  or  under  the  Alaskan  Engineering  Commission  if  the  annual 
compensation  attached  to  either  office  equals  or  exceeds  $2,500. 

It  must  be  assumed  that  the  Congress  had  these  four  separate 
and  distinct  prohibitions  in  view  when  the  statute  of  March  12, 
1914,  was  enacted.  The  only  provisions  of  said  statute  material  to 
the  question  now  under  consideration  are  as  follows : 

That  the  President  of  the  United  States  Is  hereby  empowered,  authorized, 
and  directed  •  •  •  to  employ  such  officers,  agents,  or  agencies,  in  hia 
discretion,  as  may  be  necessary  to  epable  him  to  carry  out  the  purposes  of 
this  Act;  to  authorize  and  require  such  officers,  agents,  or  agencies  to  per- 
form any  or  all  of  the  duties  imposed  upon  him  by  the  terms  of  this  Act;  to 
detail  and  require  any  officer  or  officers  in  the  Engineer  Ck)rps  in  the  Army 
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or  Navy  to  perform  service  under  this  Act;  to  fix  the  compensation  of  all 
officers,  agents,  or  employees  appointed  or  designated  by  him    *    *    *. 

The  general  authority  thus  vested  in  the  President  to  employ 
such  officers,  agents,  or  agencies  as  in  his  discretion  may  be  necessary, 
and  to  fix  the  compensation  of  all  officers,  agents,  and  employees 
appointed  or  designated  by  him  can  not  be  construed  to  repeal  or 
supersede  any  of  the  specific  provisions  hereinbefore  quoted.  The 
granting  of  such  general  authority  is  not  unusual  in  the  creation  of 
new  bureaus,  offices,  conmiissions,  etc.,  and  in  providing  for  new 
activities.  See  section  18,  act  of  February  4,  1887,  24  Stat.,  386, 
relative  to  the  Interstate  Commerce  Commission;  section  3,  act  of 
June  28,  1902,  32  Stat.,  482,  relative  to  the  Isthmian  Canal  Com- 
mission; section  4  act  of  August  24,  1912,  37  Stat.,  561,  relative  to 
the  Panama  Canal;  section  11,  act  of  December  23,  1913,  38  Stat., 
262,  relative  to  Federal  Reserve  Board ;  section  2,  act  of  September 
26,  1914,  38  Stat,  718,  relative  to  the  Federal  Trade  Commission; 
section  4,  act  of  September  7,  1916,  39  Stat.,  729,  relative  to  the 
United  States  Shipping  Board;  section  701,  act  of  September  8, 
1916,  39  Stat.,  795,  relative  to  the  United  States  Tariff  Conmiission ; 
and  section,  208,  act  of  June  10,  1921,  42  Stat.,  22,  relative  to  the 
Bureau  of  the  Budget. 

The  provision  now  under  consideration  relative  to  the  employment 
and  fixing  of  compensation  of  officers,  agents,  and  employees  in  the 
discretion  of  the  President  is  not  so  inconsistent  with  the  restrictions 
theretofore  imposed  by  law  relative  to  the  detail,  appointment,  and 
payment  of  officers  of  the  Army  on  the  active  list  as  to  constitute  a 
repeal  by  implication  of  said  restrictions.  The  provision  in  the  act 
of  March  12, 1914,  can  be  so  construed  as  to  give  it  effective  operation 
without  coi^icting  with  the  former  provisions  of  law  relative  to 
Army  officers  and  in  accordance  with  well  recognized  rules  of  statu- 
tory construction  it  must  be  so  construed.  Accordingly,  it  must  be 
held  that  the  discretion  vested  in  the  President  under  this  law  is  sub- 
ject to  other  specific  provisions  of  law  then  in  force.  20  Comp.  Dec 
84.  That  this  is  the  correct  interpretation  of  this  provision  is  further 
evidenced  by  the  specific  provision  in  the  same  paragraph  authoriz- 
ing the  President  to  detail  and  require  any  officer  or  officers  in  the 
Engineer  Corps  in  the  Army  or  Navy  to  perform  service  under  the 
act.  There  can  be  no  doubt  that  this  provision  was  in  recognition  of 
and  for  the  purpose  of  overcoming  the  prohibition  against  such  de- 
tails contained  in  section  1224,  Revised  Statutes,  hereinbefore  quoted. 
The  primary  authority  to  detail  officers  of  the  Army  is  upon  Army 
matters,  hence  the  need  for  the  specific  authority  to  detail  an  officer 
of  the  Army  to  the  civil  work.  It  gives  power  to  order  the  officer 
upon  civilian  duty,  upon  which  as  an  officer  of  the  Army  he  could 
not  otherwise  be  legally  ordered.   It  accomplishes  nothing  more,  and 
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the  status  of  the  officer  under  such  an  authority  to  detail  is  precisely 
the  same  as  under  a  detail  upon  Army  matters.  And  it  must  be 
presumed  that  if  the  Congress  had  intended  to  authorize  the  appoint- 
ment of  Army  officers  to  civil  offices  or  positions  in  connection  with 
the  work  contemplated  under  the  act  of  March  12,  1914,  or  the  pay- 
ment to  them  of  additional  compensation  on  account  of  services  ren- 
dered in  connection  with  said  work,  specific  provision  to  that  effect 
would  have  been  made  in  the  act  as  was  done  in  the  acts  relative  to 
the  Isthmian  Canal  Commission  and  the  Panama  Canal.  32  Stat.. 
483,  and  37  Stat.  561. 

The  provision  in  the  act  of  March  12,  1914,  relative  to  the  detail 
of  officers  in  the  Engineer  Corps  had  no  application  to  Col.  Mears' 
case  at  that  time  for  the  reason  that  he  was  an  officer  in  the  Cavalry 
and  did  not  become  an  officer  in  the  Engineer  Corps  unti]  after  his 
return  to  the  military  service  in  January,  1918.  However,  by  joint 
resolution  of  May  13,  1914,  it  was  provided : 

That  the  President  of  the  United  States  be,  and  he  is  hereby,  authorized 
to  detail  and  require  Lieutenant  Frederick  Mears,  United  States  Army,  to 
perform  service  in  connection  with  the  location  and  construction  of  the  rail- 
road or  railroads  in  the  Territory  of  Alaska,  provided  for  in  Act  of  Congress 
approved  March  twelfth,  nineteen  hundred  and  fourteen. 

This  provision  clearly  authorized  the  detail  of  Lieutenant  Mears 
to  service  in  connection  with  the  work  of  locating  and  constructing 
railroads  in  Alaska,  notwithstanding  the  provisions  of  section  1224, 
Eevised  Statutes,  but  it  made  no  provision  for  any  additional  com- 
pensation or  allowances  on  account  thereof.  In  other  words,  it  pro- 
vided against  only  one  of  the  four  statutory  prohibitions  hereinbefore 
mentioned.  Therefore,  it  must  be  held  that  any  service  performed 
under  such  a  detail  would  be  without  any  additional  compensation 
or  allowances.  26  Comp.  Dec,  750.  But  the  question  arises  whether 
he  was  serving  under  an  authorized  detail  only  or  whether  he  was 
holding,  or  exercising  the  functions  of,  an  office  on  the  commission. 
If  the  service  rendered  by  him  in  connection  with  the  work  of  locat- 
ing and  constructing  railroads  in  Alaska  was  under  a  detail  such  as 
was  authorized  under  the  joint  resolution  of  May  13,  1914,  he  was 
entitled  to  receive  for  such  service  no  compensation  or  allowances 
other  than  his  pay  and  allowances  as  an  officer  in  the  Regular  Army. 
If  on  the  other  hand  he  was  holding  an  office  on  the  Alaskan  Engi- 
neering Commission  under  a  commission  or  appointment  from  the 
President  or  the  Secretary  of  the  Interior,  or  was  exercising  the 
functions  of  such  an  office,  he  thereby  ceased  to  be  an  officer  in  the 
Army  and  vacated  his  commission  as  such.  Section  1222,  Revised 
Statutes,  hereinbefore  quoted.    See  also  14  Op.  Atty.  Gen.  200. 

Paragraph  4,  Special  Orders  No.  126,  dated  May  29,  1914,  and 
signed  by  the  Chief  of  Staff  by  order  of  the  Secretary  of  War,  reads 
as  follows: 
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By  direction  of  the  President,  in  accordance  with  a  Joint  resolution  of  Con- 
gress approved  May  13,  1914,  First  Lieut.  Fredericls  Mears,  Cavalry,  is  re- 
lieved from  further  duty  under  the  orders  of  the  Governor  of  the  Panama 
Canal  and  will  reiwrt  to  the  Secretary  of  the  Interior  for  "  service  in  connec- 
tion with  the  location  and  construction  of  the  railroad  or  railroads  in  the 
Territory  of  Alaska  provided  for  in  act  of  Congress  approved  March  12.  1914." 

There  can  be  doubt  that  an  order  such  as  this  was  contemplated 
under  the  joint  resolution  of  May  13,  1914,  and  that  under  such 
authority  Lieut.  Mears  could  have  been  assigned  to  any  service  re- 
quired of  him  by  the  Secretary  of  the  Interior  in  connection  with 
the  location  and  construction  of  railroads  in  Alaska.  Under  such 
an  assignment  he  would  have  been  entitled  under  the  law  to  no 
pay  or  allowances  other  than  the  regular  pay  and  allowances  of  the 
rank  or  grade  held  by  him  in  the  Army.  It  appears,  however,  that 
the  service  rendered  by  him  in  connection  with  the  location  and 
construction  of  railroads  in  Alaska  was  not  rendered  under  and  by 
virtue  of  said  orders,  but  under  a  regular  appointment  from  the 
President  evidenced  by  a  commission  reading  as  follows: 

WooDBOw  Wilson,  Pbesident  of  the  Unitied  States  of  Amesiga. 

To  all  tohom  these  presents  shall  come,  ffreeting: 

Know  ye,  that  reposing  special  trust  and  confidence  in  the  integrity,  ability, 
and  discretion  of  Lieutenant  Frederick  Mears,  of  United  States  Army,  I  do 
appoint  him  to  be  a  member  of  the  Alaskan  Engineering  Commission,  and  do 
authorize  and  empower  him  to  execute  and  fulfill  the  duties  of  that  office 
according  to  law,  and  to  hold  the  said  office,  with  all  the  rights  and  emolu- 
ments thereunto  legaUy  appertaining,  during  the  pleasure  of  the  President  of 
the  United  States  for  the  time  being. 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent,  and 
the  seal  of  the  Department  of  the  Interior  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the  thirteenth  day  of 
May,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and  fourteen,  and 
of  the  indei)endence  of  the  United  States  the  one  hundred  and  thirty-eighth. 

WOODBOW   Wn.80N 

By  the  President : 

F&AivKLiN  K.  Lane, 

Secretary  of  the  Interior. 

This  commission  was  accepted  by  the  appointee  and  the  oath  of 
office  required  by  section  1757,  Revised  Statutes,  was  taken  and  sub- 
scribed by  him  May  26,  1914.  It  is  to  be  observed  that  the  joint 
resolution  of  May  13,  1914,  and  the  commission  of  May  13,  1914, 
as  a  member  of  the  Alaskan  Engineering  Commission  are  of  the 
same  date.  May  13,  1914,  and  effect  was  given  thereto  May  26,  1914, 
prior  to  the  order  of  May  29,  1914,  detailing  him  to  the  commission 
as  an  officer  of  the  Army.  Giving  effect  to  the  provisions  of  section 
1222,  Kevised  Statutes,  he  ceased  to  be  an  officer  in  the  Regular 
Army  and  vacated  his  commission  as  such.  May  26,  1914.  He  con- 
tinued to  hold  and  to  exercise  the  functions  of  the  office  of  commis- 
sioner of  the  Alaskan  Engineering  Commission  until  in  January, 
1918,  when  he  formally  resigned  from  said  office  to  again  enter  the 
military  service. 
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By  Special  Orders  No.  184r-0,  dated  August  7, 1919,  signed  by  the 
Chief  of  StaflF,  by  order  of  the  Secretary  of  War,  "  Colonel  Fred- 
erick Mears,  Corps  of  Engineers,"  was  "  relieved  from  his  present 
assignment  and  duty  "  and  directed  to  "  report  to  the  Secretary  of 
the  Interior  for  service  in  connection  with  the  location  and  construc- 
tion of  the  railroad  or  railroads  in  the  Territory  of  Alaska,  provided 
for  in  the  act  of  Congress  approved  March  12,  1914." 

By  commission  dated  August  9, 1919,  in  terms  practically  identical 
with  the  commission  hereinbefore  quoted,  Mr.  Mears  was  appointed 
**  chairman  and  chief  engineer  of  the  Alaskan  Engineering  Commis- 
sion," the  designated  salary  being  "  ten  thousand  dollars  per  annum, 
less  his  pay  as  an  officer  of  the  Regular  Army."  The  oath  of  office 
under  this  commission  was  taken  and  subscribed  September  30, 1919. 
He  continued  to  serve  under  this  commission  until  promoted  and 
recommissioned  in  the  same  office  at  a  salary  of  "  fifteen  thousand 
dollars  per  annum,  less  his  pay  as  an  officer  of  the  Regular  Army," 
effective  from  December  16, 1919.  I  understand  that  he  is  still  serv- 
ing under  this  commission  and  exercising  the  functions  of  the  office 
of  chairman  and  chief  engineer  of  the  Alaskan  Engineering  Com- 
mission. 

I  express  no  opinion  as  to  the  official  status  of  Mr.  Mears  from  the 
date  of  his  resignation  from  the  Alaskan  Engineering  Commission 
in  January,  1918,  to  the  date  of  his  reappointment  to  an  office  on 
said  commission  in  August,  1919.  If  he  legally  held  a  commission 
in  the  Regular  Army  during  said  period,  said  commission  was  auto- 
matically vacated  by  his  acceptance  of  the  office  of  chairman  and 
chief  engineer  of  the  Alaskan  Engineering  Commission. 

That  former  accounting  officers  were  believed  to  be  aware  of  mat- 
ters here  in  question  and  made  no  objections,  or  such  objections  as 
were  made  were  not  enforced  by  disallowance  of  payments  made, 
does  not  preclude  present  consideration  of  the  matter. 

For  reasons  herein  set  forth  it  must  be  held  that  from  the  date  of 
Mr.  Mears's  appointment  as  an  officer  of  the  Alaskan  Engineering 
Commission  in  May,  1914,  to  the  date  of  his  resignation  therefrom 
in  January,  1918,  and  from  the  date  of  his  reappointment  on  the 
commission  in  August,  1919,  to  the  present  time  he  was  entitled  to 
receive  no  pay  or  allowances  as  an  officer  of  the  Army.  I  under- 
stand that  his  compensation  during  said  periods  has  been  on  the 
basis  of  the  salary  fixed  for  the  office  held  by  him  on  the  Alaskan 
Engineering  Commission,  the  Army  pay  and  allowances  received  by 
him  having  been  deducted  from  the  salary^  of  the  civil  office.  Such 
being  the  case,  it  is  evident  that  a  part  of  his  compensation  has  not 
been  paid  under  the  proper  appropriation;  but  no  good  purpose 
would  be  served  by  an  adjustment  of  the  appropriations  on  account 
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of  payments  made  for  services  rendered  prior  to  July  1, 1921.  With 
reference  to  service  rendered  subsequently  to  June  30, 1921,  it  will  be 
proper  to  make  a  transfer  settlement  charging  the  appropriation  for 
the  Alaskan  Engineering  Commission  and  crediting  the  proper  Army 
appropriations  with  the  amount  of  any  pay  or  allowances  paid  from 
the  Army  appropriations  for  said  period,  and  hereafter  no  payments 
should  be  made  to  him  under  Army  appropriations. 

The  act  of  March  4,  1921,  41  Stat.,  1405,  in  appropriating  for  the 
expenses  of  the  Alaskan  Engineering  Commission  contains  a  proviso 
as  follows : 

That  no  one  Individual  shaU  be  paid  an  annual  salary  out  of  this  fund  of 
more  than  $10,000. 

In  view  of  this  provision  it  will  be  necessary  to  disallow  and 
to  recover  from  Mr.  Mears  any  amount  paid  to  him  in  excess  of  com- 
pensation at  the  rate  of  $10,000  per  annum  for  the  period  since  Jimo 
30, 1921. 
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Where  supplies  and  equipment  are  moved  from  a  building  solely  for  the  purpose 
of  selling  the  building  the  expense  of  their  removal  is  an  expense  of  the 
sale  and  payable  from  the  proceeds  of  the  sale  of  such  real  estate. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  War,  March  13,  1922: 

I  have  your  letter  dated  February  21,  requesting  decision  of  a  ques- 
tion presented  as  follows : 

• 

I  have  the  honor  to  submit  herewith  for  an  advance  decision  the  question  as 
to  the  legality  of  paying  for  the  packing,  crating,  and  removal  of  Government 
supplies  from  one  storage  point  to  another,  from  the  proceeds  of  the  sale  of  the 
real  estate  upon  which  such  supplies  are  now  located.  This  question  has  arisen 
in  connection  with  the  sale  of  certain  real  estate,  which  has  supplies  and  equip- 
ment stored  thereon.  Other  space  is  available  for  the  storage  of  such  supplies 
and  equipment,  but  the  War  Department  has  no  money  to  pay  for  its  removal. 
The  real  estate  is  needed  for  no  other  purpose  and  it  will  be  available  for  sale, 
and  can  be  sold.  If  the  supplies  now  stored  thereon  can  be  moved.  Under  these 
circumstances  it  is  desired  to  pay  fojr  the  packing,  crating,  and  removal  of  such 
supplies  from  the  proceeds  of  the  sale  of  the  property. 

Your  attention  is  invited  to  the  views  of  the  Judge  Advocate  General's  Office 
with  regard  thereto  contained  in  the  first  Indorsement  dated  February  11,  1922, 
on  the  attached  file,  and  a  decision  is  respectfully  requested  as  to  the  legality  of 
the  proposed  action. 

The  views  of  the  Judge  Advocate  General's  Office  referred  to  in 
the  second  paragraph  of  your  letter  are  set  forth  in  an  indorsement 
by  the  Acting  Judge  Advocate  General  dated  February  11,  1922,  as 
follows: 

If  it  is  necessary  to  move  supplies  from  a  building  otherwise  available  for 
sale,  where  such  supplies  would  not  be  moved  except  for  the  contemplated  sale, 
I  think  that  the  Government  may  remove  such  supplies  and  pay  the  expenses 
thereof  from  the  proceeds  of  the  sale,  the  removal  being  an  incident  to  the  sale 
and  the  expense  a  proper  charge  aipainst  the  proceeds.    Therefore,  under  the 


506  DECISIONS  OF  THE  GOMPTROLIjEB  GENERAL. 

circumstances  detailed  by  you  it  would  be  proper  for  you  to  sell  the  real  estate, 
and  from  the  proceeds  of  such  sale  pay  the  expenses  of  moving  the  supplies 
stored  therein  to  some  other  storage  point,  provided,  of  course,  this  plan  is  not 
used  as  a  subterfuge  to  effect  the  removal  of  supplies  and  equipment  which  it 
would  be  necessary  to  move  in  the  ordinary  course  of  supplying  the  Army,  the 
expenses  of  which  have  been  provided  for  in  the  annual  appropriation  **  trans- 
portation of  the  Army."  In  other  words,  the  payment  of  such  expenses  from  the 
proceeds  of  sale  is  only  justifiable  where  the  removal  of  the  supplies  and  equip- 
ment is  necessary  to  effect  the  sale  of  real  estate  not  otherwise  needed,  and  then 
the  transportation  should  be  limited  to  the  nearest  storage  point  available. 

I  concur  in  the  opinion  thus  expressed  by  the  Acting  Judge  Advo- 
cate General.  The  removal  of  the  supplies  and  equipment  being  a 
necessary  incident  to  the  surrender  of  possession  of  the  premises  sold, 
the  necessary  expenses  thereof  may  fairly  be  regarded  as  an  expense 
of  sale.  You  are  advised,  therefore,  that  the  proceeds  of  sale  of  sur- 
plus real  estate  may  be  used  to  pay  the  necessary  expenses  of  remov- 
ing Government  property  from  the  premises  sold,  subject  to  the  re- 
strictions and  limitations  suggested  in  the  opinion  of  the  Acting 
Judge  Advocate  General  hereinbefore  quoted. 


POSTAL  EMPLOYEES--^REDIT  FOR  SERVICE  IN  COAST  GUARD. 

Postal  employees  and  substitute  postal  employees  are  allowed,  credit  for  pur- 
poses of  promotion  for  all  service  as  commissioned  officer,  warrant  officer, 
or  enlisted  man  in  the  Coast  Guard  between  April  7.  1917,  and  August  28, 
1919,  such  service  being  service  in  the  military,  marine,  or  naval  service  of 
the  United  States  during  the  World  War  within  the  purview  of  the  act  of 
March  1,  1921,  41  Stat,  1152. 

Acting  Comptroller  General  Ginn  to  the  Postmaster  General,  March  13,  1922: 

I  have  your  letter  of  February  14,  requesting  decision  of  a  question 
presented  as  follows : 

The  act  making  appropriation  for  the  service  of  the  Post  Office  Department 
for  the  fiscal  year  ending  June  30,  1922,  approved  March  1,  1921,  41  Stat.,  1152, 
provides  as  follows: 

"  That  postal  employees  and  substitute  postal  employees  who  served  in  the 
military,  marine  or  naval  service  of  the  United  States  during  the  World  War 
and  have  not  reached  the  maximum  grade  of  salary  shall  receive  credit  for  aU 
time  served  in  the  military,  marine  or  naval  service  on  tlie  basis  of  one  day's 
credit  of  eight  hours  in  the  postal  service  for  each  day  served  in  the  military, 
marine  or  naval  service  and  be  promoted  to  the  grade  to  which  such  postal 
employee  or  substitute  postal  employee  would  have  progressed  had  his  original 
appointment  as  substitute  been  to  grade  one.  The  provisions  herein  shall  be 
effective  as  of  date  of  passage  of  the  original  act  of  June  5,  1920." 

Under  the  terms  of  the  foregoing  provision  of  law  a  number  of  post  office 
employees  have  claimed  credit  for  service  performed  by  them  in  the  United 
States  Coast  Guard,  and  upon  inquiry  of  the  Secretary  of  the  Navy  as  to 
whether  the  Coast  Guard  was  under  the  absolute  control  and  jurisdiction  of 
the  Navy  Department  during  the  World  War,  he  advises  the  department  under 
date  of  Feb.  9  as  follows : 

"This  department  has  the  honor  to  inform  you  that  on  April  7.  1917,  the 
President  issued  Executive  Order  No.  2587  as  follows : 

"  *  Pursuant  to  the  power  vested  in  me  by  the  Act  of  Congress  approved 
January  28,  1915,  it  is  hereby  directed  that  the  Coast  Guard  shall  from  this 
date,  until  further  orders,  operate  as  a  part  of  the  Navy,  subject  to  the  oraeis 
•f  the  Secretary  of  Navy.' 
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*On  Aogast  28,  1019,  the  President  issued  the  following  Executive  Order 
No.  8100: 

**  •  By  virtue  of  the  authority  conferred  by  "An  Act  authorizing  the  President 
to  coordinate  or  consolidate  executive  bureaus,  agencies,  and  offices,  and  for 
other  purposes,  in  the  interest  of  economy  and  the  more  efficient  concentration 
of  the  Government,"  approved  May  20,  1918,  I  do  hereby  make  and  publish  the 
following  order: 

" '  The  important  purposes  for  which  the  operation  of  the  Coast  Guard  was 
temporarily  transferred  to  the  Navy  under  the  Act  approved  Jan.  28,  1915, 
entitled  "An  Act  to  Create  the  Coast  Guard  by  combining  therein  the  existing 
Life  Suving  Service  and  Revenue  Cutter  Service"  having  been  accomplished, 
and  it  being  for  the  best  interests  of  the  Government  and  for  the  efficient 
service  of  the  Coast  Guard  in  connection  with  the  collection  of  the  revenue 
that  the  Coast  Guard  be  under  the  supervision  of  the  Treasury  Department, 
It  is  hereby  directe<l  thnt  the  Coast  Guard  shall  on  and  after  this  date  operate 
under  the  Treasury  Department.'" 

While  it  appears  that  for  the  period  April  7,  1917,  to  August  28,  1919,  the 
United  States  Coast  Guard  was  under  the  absolute  control  and  jurisdiction  of 
the  Navy  Department  yet  it  is  not  clear  to  my  mind  whether  this  fact  brings 
those  postal  employees  who  served  in  the  United  States  Coast  Guard  during 
the  period  indicated  within  the  purview  of  the  Act  of  March  1,  1921,  as  above 
quoted. 

Aa  a  number  of  claims  have  been  presented,  based  on  service  performed  in 
the  United  States  Coast  Guard,  I  will  be  pleased  to  receive  from  you  an  opinion 
as  to  whether  or  not  postal  employees  who  served  In  this  unit  during  the 
World  War  are  entitled  to  receive  credit  the  same  as  those  who  were  legally 
inducted  into  the  military,  marine,  or  naval  service  of  the  United  States 
during  the  World  War. 

The  act  of  January  28,  1015,  38  Stat.,  800,  provides  that  the  Coast 
Guard  shall  "  constitute  a  part  of  the  military  forces  of  the  United 
States  "  and  shall  "  operate  as  a  part  of  the  Navy,  subject  to  the 
orders  of  the  Secretary  of  the  Navy,  in  time  of  war  or  when  the 
President  shall  so  direct."  In  view  of  this  provision  of  law  I  am  of 
opinion  that  service  as  a  commissioned  officer,  warrant  officer,  or  en- 
listed man  in  the  Coast  Guard  between  April  7,  1917,  and  August 
28,  1919,  is  service  "  in  the  military,  marine  or  naval  service  of  the 
United  States  during  the  World  War  "  witliin  the  meaning  of  the 
provision  in  the  act  of  March  1,  1921,  quoted  in  your  letter,  and  I 
have  to  advise  that  credit  for  such  service  should  be  allowed  accord- 
ingly. 

CONTRACTS— SUBSISTENCE  OF  VOCATIONAL  EDUCATION 

TRAINEES, 

Contracts  properly  executed  and  lawful  in  all  respects,  containing  a  provision 
for  their  termination  upon  sixty  days*  notice,  can  not  be  abrogated  by  the 
Government  without  notice  merely  because  the  particular  contracts  are 
improvident. 

Aeting  Comptroller  General  Ginn  to  the  Director,  United  States  Veterami' 
Bureau,  March  14,  1922: 

Sir :  I  have  your  letter  of  February  2,  1922,  as  follows : 

I  have  the  honor  to  request  your  decision  concerning  the  procedure  to  be  fol- 
lowed in  regard  to  a  contract  made  between  the  Federal  Board  for  Vocational 
Education  and  the  National  Subsistence  Association,  July  1,  1921,  a  copy  of 
which  is  inclosed. 
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At  the  time  this  contract  was  made  the  Federal  Board  for  Vocational  Educa- 
tion believed  that  at  least  150  trainees  at  each  of  the  training  centers  would 
be  furnished  subsistence  under  this  contract.  It  developed,  however,  that  less 
than  this  number  were  furnished  subsistence  by  the  National  Subsistence  Asso- 
ciation, mainly  due  to  the  fact  that  the  trainees  insisted  on  procuring  subsist- 
ence and  living  accommodations  in  the  cities  near  the  training  centers.  As  a 
result  there  has  been  paid  to  the  National  Subsistence  Association  a  larger 
amount  than  the  Federal  Board  of  Vocational  Education  really  intended  should 
be  paid  on  account  of  this  contract. 

At  some  of  these  training  centers,  particularly  Pocono  Pines,  Pennsylvania, 
it  is  Impossible  for  the  trainees  to  procure  subsistence  except  from  the  Na- 
tional Subsistence  Association.  The  subsistence  provided  by  the  association 
is  satisfactory. 

At  the  present  time  there  is  due  the  National  Subsistence  Association  on 
account  of  this  contract  approximately  twenty  thousand  dollars.  By  the  terms 
of  the  contract  it  may  be  terminated  by  either  party  upon  sixty  days'  notice. 

There  are  two  questions  presented  for  decision:  Will  the  Government  be 
Justified  in  terminating  the  contract  on  the  ground  that  it  has  worked  out 
disadvantageously  to  the  Government  without  giving  sixty  days*  notice  in  ac- 
cordance with  the  terms  of  the  contract?  Is  not  the  Government  bound  to 
pay  the  amount  due  on  the  contract  for  subsistence  furnished  up  to  this  time? 

The  contract  provides  for  payment  to  the  contractor  of  certain 
minimum  daily  lump  sums  for  subsistence  furnished  at  each  train- 
ing center  to  all  trainees  at  that  center  not  exceeding  150  in  number, 
and  for  per  capita  payments,  in  addition  to  these  daily  lump  sum 
payments,  for  subsistence  furnished  to  trainees  at  any  center  over 
and  above  the  maximum  number  covered  by  the  lump  sum  payments, 
the  per  capita  payments  representing  certain  proportions  for  sub- 
sistence service  and  certain  proportions  for  dormitory  service,  and 
if  both  services  are  not  furnished,  payment  to  be  made  only  for  the 
service  actually  furnished,  Hut  the  amount  to  be  paid  per  day  not  to 
be  reduced  if  the  number  of  trainees  receiving  subsistence  was  150 
or  less.  The  contract  provides  further  that  it  may  be  terminated 
by  either  party  on  60  days'  written  notice. 

The  contract  may  be  viewed  as  providing  for  a  flat  payment  per 
day,  with  extra  per  capita  payment  for  an  excess  of  150.  These 
provisions  are  clear  and  specific,  and  if  they  are  in  accordance  with 
law  the  Government  is  bound  to  make  payments  accordingly,  and 
may  not  terminate  the  contract  without  the  required  notice,  however 
disadvantageous  or  burdensome  to  the  Government  the  terms  of  the 
contract  may  be.  The  Government  can  not  evade  an  improvident 
contract  solely  because  it  is  improvident. 

If  conditions  have  arisen  since  the  making  of  the  contract  which 
because  of  the  lesser  number  being  in  fact  provided  for  make  the 
payment  being  made  excessive,  its  modification  is  a  matter  of  agree- 
ment between  the  parties  in  the  interest  of  the  United  States,  or 
it  should  be  terminated  immediately  by  giving  the  required  notice.    ' 

I  understand  your  submission  as  raising  a  question  as  to  the  legal- 
ity of  those  provisions  of  this  contract  which  have  operated  to  im* 
pose  upon  the  United  States  part  of  the  expense  of  subsisting  voca* 
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tional  trainees,  the  law  having  provided  a  compensation  to  be  paid 
to  the  trainee  himself  for  his  own  maintenance. 

It  has  been  held  that  in  special  cases  subsistence  in  kind  may  be 
furnished  by  the  Government  to  trainees  if  the  board  should  deter- 
mine and  certify  that  it  was  impracticable  for  trainees  to  provide 
themselves  with  suitable  living  accommodations  and  that  it  was 
necessary  for  the  Government  to  provide  board  and  lodging  in  kind, 
upon  condition,  however,  that  the  actual  cost  of  the  subsistence  fur- 
nished be  charged  against  the  trainees'  compensation  or  taken  into 
consideration  in  fixing  the  maintenance  allowance.  27  Comp.  Dec., 
982. 

The  decision  cited  passed  upon  the  legal  question  at  issue  but  did 
not  undertake  to  settle  difficulties  of  administration.  One  such 
difficulty  lies  in  the  inability  of  your  bureau  to  require  trainees 
to  accept  subsistence  furnished  by  the  Government  and  submit  to  a 
corresponding  charge  of  such  subsistence  against  their  maintenance 
allowance.  This  has  resulted  in  a  situation  where  trainees  who  do 
accept  Government  subsistence  must  stand  a  charge  out  of  propor- 
tion to  their  fair  share  of  the  expense,  or  the  Government  must  bear 
the  burden  of  the  subsistence  expense  incurred  for  trainees  who 
choose  to  subsist  themselves  by  other  means. 

Apparently  the  former  comptroller's  decision  contemplated  a  sit- 
uation where  it  would  be  impracticable  for  any  trainee  to  subsist 
himself  otherwise  than  by  Government  subsistence  in  kind,  but  it 
seems  to  have  been  otherwise  understood  and  applied  by  the  Fed- 
eral Board  for  Vocational  Education.  This  contract  having  been 
made  by  the  board  and  taken  over  by  your  bureau  the  Government 
is  now  in  a  position  of  having  to  contest  the  validity  of  the  con- 
tract, or  make  an  unjust  charge  against  those  of  its  trainees  who 
accepted  subsistence  under  the  contract,  or  itself  assume  the  burden 
of  subsistence  of  trainees  which  the  contract  requires  shall  be  paid 
for,  though  not  required  of  nor  furnished  by  the  contractor. 

The  Government  is  legally  bound  to  make  payment  in  accordance 
with  the  terms  of  the  contract  and  may  not  terminate  it  except  upon 
the  sixty  days'  written  notice  required  by  its  third  paragraph. 
Your  submission  does  not  raise  the  question  of  a  charge  of  the  sub- 
sistence expense  against  the  maintenance  allowance  of  those  trainees 
who  have  accepted  subsistence.  Assuming  that  the  arrangement 
with  them  is  that  they  shall  be  charged  only  with  their  pro  rata 
ahare  of  expense  based  upon  the  maximum  number  of  trainees,  the 
deficit  must  be  borne  by  the  United  States,  not  because  of  any  lia- 
bility of  the  Govermnent  to  furnish  subsistence  to  trainees,  but  as 
a  necessary  general  expense  of  administering  the  Federal  voca- 
tional rehabilitation  act. 
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SURPLUS  FUND— ACX:OUNTING. 

Section  5  of  the  act  of  June  20,  1874,  18  Stat  110,  reqnirlnir  all  "  nnexpended 
balances  "  of  appropriations  which  have  remained  upon  the  books  of  the 
Treasury  two  fiscal  years  to  be  carried  to  the  surplus  fund,  does  not 
apply  to  expended  appropriations,  and  where,  by  an  error  in  bookkeeping, 
expended  appropriations  have  been  noted  as  transferred  to  the  surplus 
fund,  such  error  may  be  corrected  by  adjusting  the  appropriations  in- 
volved by  a  transfer  settlement 

Acting  Comptroller  General  Ginn  to  Secretary  of  War,  March  14,  1922: 

I  have  your  letter  of  March  8,  1922,  supplemented  by  your  letter 
of  March  10,  1922,  presenting  to  this  office  certain  facts  connected 
with  the  settlement  of  accounts  of  Capt.  Charles  F.  Eddy,  F.  D., 
and  a  transfer  settlement  to  adjust  Army  appropriations  made  by 
the  War  Department  Division,  this  office,  on  certificate  No.  70329, 
dated  February  18, 1922. 

It  appears  that  under  date  of  June  30,  1921,  Capt.  Eddy  paid  to 
the  French  Government  620,000,000  francs  which  at  the  then  cur- 
rent exchange  rate  of  $0.08  per  franc  was  equivalent  to  $49,600,000. 
This  payment  was  made  under  instruction  from  the  War  Depart- 
ment and  included  among  other  items  $22,218,896.91  chargeable  to 
"  General  appropriations.  Quartermaster  Corps,  1919."  Proper 
reservation  to  meet  this  charge  was  set  up  in  your  department,  but 
you  state  that  through  oversight  the  reservation  was  not  noted  in 
checking  the  balances  of  1919  appropriations  to  be  carried  to  the 
surplus  fund  at  the  close  of  business  June  30,  1921,  and  the  balance 
to  the  credit  of  "General  appropriations.  Quartermaster  Corps, 
1919,"  was  covered  in  without  deduction  to  meet  this  reservation. 

It  also  appears  that  through  another  error  of  your  department 
disbursements  from  1919  appropriations  totaling  $16,176,160  made 
prior  to  June  30,  1921,  were  scheduled  as  $1,176,160.  This  error 
resulted  in  carrying  to  the  surplus  fund  $15,000,000  which  had  al- 
ready been  expended  under  "Army  account  of  advances"  and 
charged  by  your  department  to  the  several  appropriations  for  the 
fiscal  year  1919. 

In  settling  accounts  the  War  Department  Division  charged  the 
various  disbursements  against  the  several  1919  appropriations  to 
which  they  were  properly  chargeable.  This  has  resulted  in  a  deficit 
in  the  supporting  special  appropriation  to  the  extent  that  the  ap- 
propriation was  erroneously  depleted  by  the  carrying  of  an  incor- 
rect balance  to  the  surplus  fund.  The  disbursements  having  ac- 
tually been  made  out  of  "Army  account  of  advances,  1921,"  the 
auditing  division  settled  a  transfer  account  charging  the  several 
1919  appropriations  and  crediting  "Army  account  of  advances, 
1921,"  and  certain  1921  appropriations.  There  was  understood  to 
be  no  money  to  the  credit  of  the  1919  appropriations  and  the  trans^ 
fer  was  apparently  subject  to  report  to  Congress  of  the  charges 
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against  them  for  deficiency  appropriation — to  restore  from  the  sur- 
plus fund  the  balances  carried  thereto. 

Section  5  of  the  act  of  June  20,  1874,  18  Stat,  110,  provides  that 
the  Secretary  of  the  Treasury  shall  cause  all  "unexpended  bal- 
ances "  of  appropriations  which  shall  have  remained  upon  the  books 
of  the  Treasury  two  fiscal  years  to  be  carried  to  the  surplus  fund 
and  covered  into  the  Treasury.  The  section  relates  to  unexpended 
balances  only  and  does  not  support  the  attempted  covering  in  of  any 
part  of  these  1919  appropriations  which  had  been  expended  prior  to 
June  30,  1921.  The  covering  of  balances  of  appropriations  into  the 
Treasury  is  a  bookkeeping  transaction  which  does  not  involve  the 
actual  placing  of  money  in  the  Treasury,  otherwise  the  impossibility 
of  covering  into  the  Treasury  money  which  had  been  expended  at  the 
time  would  have  been  apparent. 

Only  the  unexpended  balance  of  the  appropriation  could  be  cov 
cred  into  the  Treasury  and  any  attempt  to  cover  in  any  part  of  the 
book  balance  which  had  in  fact  been  expended  was  a  bookkeeping 
error,  the  correction  of  which  does  not  involve  the  withdrawal  of 
money  from  the  Treasury  without  authority  of  law.  It  appears  that 
repays  have  been  made  and  now  stand  to  the  credit  of  the  general 
appropriations,  Quartermaster  Corps,  1919,  to  the  amount  of  about 
$62,000,000,  and  there  can  be  no  objection  to  making  the  adjustments 
called  for  by  the  certificate  of  settlement. 


FRAUDULENT  ENLISTMENTS  IN  ARMY— LONGEVITY  INCREASE 

AND  SERVICE  FOR  RETIREMENT. 

Fraudulent  enlistments  in  the  Army  may  not  be  counted  for  longevity  Increase 
of  pay  under  act  of  June  4,  1920,  41  Stat.,  761,  or  credited  upon  the  thirty 
years'  service  required  for  retirement  by  act  of  March  2,  1907,  34  Stat., 
1217,  if  avoided  upon  discovery  of  the  fraud,  or  if  completed  without  knowl- 
edge of  the  fraud  upon  the  paii:  of  the  Government. 

Credit  may  be  allowed  for  all  service  In  the  Army  under  a  fraudulent  enlist- 
ment, excluding  any  time  confined  awaiting  trial  and  sentence  and  under 
court-martial  sentence,  for  longevity  increase  of  pay  under  act  of  June  4, 
1920,  41  Stat.,  761,  or  upon  the  thirty  years'  service  required  for  retirement 
by  the  act  of  March  2,  1907,  34  Stat.,  1217,  if  the  Government  with  knowl- 
edge of  the  fraud  elects  to  hold  the  soldier  to  his  contract  of  enlistment. 

Acting  Comptroller  General  Ginn  to  the  Secretary  of  War,  March  15,  1922: 

I  have  your  letter  of  February  28,  1921,  requesting  decision — 

whether  in  computation  of  a  five  year  period  of  service  upon  the  completion 
of  which  an  enlisted  man  Is  entitled  under  the  provisions  of  the  act  of  June 
4,  1920,  to  a  10  per  cent  increase  of  pay,  be  is  entitled  to  have  counted  service 
under  a  contract  of  enlistment  which  has  been  avoided  by  the  Government 
•peciflcally  on  the  ground  of  fraud. 

You  also  ask  whether  such  service  may  be  counted  in  the  com- 
putation of  service  for  retirement  of  enlisted  men. 
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The  first  question  arises  under  the  provisions  of  the  act  of  June  4, 
1920,  41  Stat.,  761,  as  follows : 

Existing  laws  providing  for  continuous  service  pay  are  repealed  to  take 
effect  July  1»  1920,  and  thereafter  enlisted  men  shall  receive  an  increase  of  10 
per  centum  of  their  base  pay  for  each  five  years  of  service  in  the  Army,  or 
service  which  by  existing  law  is  held  to  be  the  equivalent  of  Army  service, 
such  increase  not  to  exceed  40  per  centum. 

The  second  question  arises  under  the  act  of  March  2, 1907,  34  Stat., 
1217,  which  provides : 

That  when  an  enlisted  man  shall  have  served  thirty  years  either  in  the 
Army,  Navy,  or  Marine  Corps,  or  in  all,  he  shaU,  upon  making  application 
to  the  President,  be  placed  upon  the  retired  list,  with  seventy -five  per  centum 
of  the  pay  and  allowances  he  may  then  be  in  receipt  of,  and  that  said  allow- 
ances shall  be  as  follows:  Nine  dollars  and  fifty  cents  per  month  In  lieu  of 
rations  and  clothing  and  six  dollars  and  twenty-five  cents  per  month  in  lieu 
of  quarters,  fuel,  and  light :  Provided,  That  in  computing  the  necessary  thirty 
years'  time  all  service  in  the  Army,  Navy  and  Marine  Coi-ps  shall  be  credited. 

You  submit  the  case  of  George  Wright,  R-338235,  corporal,  80th 
Ordnance  Company,  whose  services  are  reported  as  follows: 

Under  the  name  of  Arthur  Wright,  the  soldier  in  question  enlisted  on  June 
18,  1898,  in  the  3rd  Texas  Volunteer  Infantry,  and  was  honorably  discharged 
therefrom  on  February  23,  1899. 

He  reenlisted  under  the  same  name  on  April  11,  1899,  in  the  United  States 
Infantry,  and  was  honorably  discharged  therefrom  on  May  28,  1902. 

On  October  28,  1909,  he  enlisted  under  that  name  in  the  United  States 
Marine  Corps  and  deserted  therefrom  on  March  9,  1910,  and,  according  to 
his  own  statement,  was  granted  a  deserter's  release  on  or  about  March  29, 
1917.  His  statements  as  to  enlistment  and  desertion  are  verified  in  4th  In- 
dorsement from  the  ofl3ce  of  the  Major  General  Commandant,  United  States 
Marine  Corps,  dated  September  17.  1921. 

Under  the  name  of  Andrew  Williams  he  reenlisted  on  July  13,  1913,  in  the 
United  States  Infantry  and  deserted  therefrom  on  October  8,  1913.  For  this 
desertion  he  was  tried  by  general  court-martial  under  tlie  name  of  Andrew 
Williams  on  April  10,  1915,  was  convicted,  and  was  sentenced  to  dishonorable 
discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  at  hard  labor 
for  five  and  one-half  months,  which  sentence  was  duly  executed.  (C.  M.  No. 
90847,  G.  G.  M.  O  No.  238,  Hq.  Western  Department,  April  26,  1915.) 

Under  the  name  of  George  Wright  he  reejilisted  on  April  27,  1916,  In  tbe 
Infantry,  was  tried  by  general  court-martial  on  May  22,  1916,  for  fraudulent 
enlistment  and  was  convicted  and  sentenced  to  dishonorable  discharge,  for- 
feiture of  all  pay  and  allowances  and  confinement  at  hard  labor  for  one  year. 
(C.  M.  No.  96045,  G.  C.  M.  O.  No.  245,  Hq.  Western  Department,  June  5,  1916.) 
On  April  2,  1917,  he  was  honorably  restored  to  duty  at  the  United  States  Dis- 
ciplinary Barracks,  Alcatraz,  California,  and  was  assigned  to  Company  G, 
32nd  Infantry.  He  was  honorably  discharged  from  that  enlistment  on  No- 
vember 19,  1919. 

On  November  20, 1919,  under  the  name  of  George  Wright,  he  reenlisted  In  the 
Infantry,  was  assigned  to  Company  G,  32nd  Infantry,  was  thereafter  trans- 
ferred to  the  Ordnance  Department,  and  assigned  to  the  80th  Ordnance  Com- 
pany, in  which  he  is  serving  at  the  present  time. 

It  has  been  held  uniformly  in  the  case  of  a  soldier  who  on  entry 
into  the  service  fraudulently  concealed  or  misrepresented  a  material 
fact  disqualifying  him  for  enlistment,  and  who  is  discharged  upon 
discovery  by  the  Government  of  the  fraud,  that  his  discharge  con- 
stitutes an  avoidance  of  the  contract  of  enlistment;  and  the  man  is 
not  entitled  to  pay  or  allowances  for  any  period  served  under  the 
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fraudulent  enlistment;  he  is,  however,  permitted  to  retain  the  pay 
paid  him  currently  while  serving.  4  Comp.  Dec,  151;  5  id.^  543; 
8  id.,  679 ;  12  id,,  326  and  633 ;  17  id.,  122 ;  22  id.,  538.  And  it  has 
been  said,  8  Comp.  Dec,  655,  657— 

Andrew  Moonert  was  discharged  for  a  cause  (minority  concealed  at  en- 
listment) involving  fraud  on  his  part  in  the  enlistment.  The  service  from 
which  he  was  so  discharged  entitled  to  no  pay,  traveling  allowances,  or  other 
allowances,  is  wholly  illegal,  and  Is  not  to  be  considered  service  for  any  pur- 
pose.    (See  Digest  Second  Comp.  Dec.,  vol.  3,  sections  308  and  981.) 

This  is  the  sound  and  the  correct  view.  A  contract  of  enlistment 
of  this  character  is  voidable,  and  when  avoided  by  the  Government 
is  void  ab  initio.  It  must  follow  that  the  services  in  such  an  enlist- 
ment may  not  be  counted  either  for  longevity  increase  of  pay  or 
for  retirement,  as  no  lawful  service  was  rendered.  It  is  hardly 
necessary  to  suggest  that  the  enlistment  being  voidable  the  case  is 
otherwise  if  the  Government  upon  discovery  of  the  fraud  elects 
to  hold  the  offender  to  the  contract  of  enlistment.  The  service  is 
thereby  validated.  In  re  GHndey,  137  U.  S.,  147;  In  re  Alomsey, 
id.,  157. 

Your  questions  are  answered  accordingly.  While  the  enlistment 
under  the  name  of  Andrew  Williams,  commencing  July  13,  1913, 
fraudulent  in  its  inception,  was  not  avoided  by  the  Government,  but 
without  knowledge  of  the  fraud  Wright,  alias  Williams,  was  held  to 
the  enlistment,  prosecuted  for  and  convicted  of  desertion,  this  does 
not  change  the  enlistment  from  its  fraudulent  character.  The  Gov- 
ernment not  having  had  knowledge  of  the  fraud  while  the  enlist- 
ment was  current,  made  no  election  which  may  be  construed  as  vali- 
dating the  service;  it  was  an  unlawful  service  and  Wright,  alias 
Williams,  may  not  profit  by  his  fraud.  Such  service  may  not  be 
counted. 

With  respect  to  the  enlistment  as  George  Wright,  commencing 
April  27,  1916,  the  Government  with  full  knowledge  of  the  fraud, 
having  elected  to  hold  him  to  the  enlistment  by  honorably  restoring 
him  to  duty  after  trial  and  conviction  and  after  service  of  a  portion 
of  the  sentence,^  Wright  is  entitled  to  count  all  service  during  this 
enlistment  except  the  period  he  was  serving  sentence;  that  is,  he  is 
entitled  to  credit  as  though  the  enlistment  at  the  beginning  had  not 
been  fraudulent,  and  is  entitled  to  count  the  period  while  in  confine- 
ment awaiting  trial  and  the  period  in  confinement  while  awaiting 
sentence. 

>  Amended  Mardi  22,  1022,  to  reftd : 

•  •  •  Wright  is  entitled  to  count  all  service  dnring  this  enlistment  except  the 
period  in  confinement  awaiting  trial  and  awaiting  sentence  and  the  period  he  was  serring 
eentence;  that  Is,  he  is  entitled  to  credit  as  though  the  enlistment  at  tlie  beginning  had 
not  been  fraudulent     See  the  act  of  April  27,  1914,  88  SUt.  362. 
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HIGHER  COMMAND— ARMY  OFFICER. 

Aero  squadrons  are  the  smallest  admlnistratiye  tactical  units  of  the  Air  Service 
and  a  first  lieutenant  assigned  to  command  a  subdivision  thereof,  known  as 
a  "  flight/*  does  not  exercise  a  command  within  the  meaning  of  the  act  of 
April  26,  1898,  30  Stat,  365,  authorizing  higher  command  pay. 

Decision  by  Acting  Comptroller  General  Ginn,  March  15,  1922: 

William  T.  Clements,  formerly  a  first  lieutenant,  Air  Service, 
United  States  Army,  requested,  December  1,  1921,  review  of  settle- 
ment No.  764387,  dated  July  1,  1921,  War  Department  Division  of 
this  office,  by  which  was  disallowed  his  claim  for  the  difference  be- 
tween the  pay  of  a  first  lieutenant  and  captain.  United  States  Army, 
on  foreign  service  and  assigned  to  duty  requiring  regular  and  fre- 
quent participation  in  aerial  flights,  August  27, 1918,  to  April  8, 1919, 
while  in  command  of  Flight  C,  17th  Aero  Squadron,  A.  E.  F. 

The  record  of  service  of  claimant  as  an  officer  and  the  assignment 
upon  which  the  claim  is  based  were  reported  upon  by  the  Chief  of 
Air  Service,  June  2, 1921,  as  follows: 

1.  The  records  of  this  office  show  that  1st  Lieut.  William  T.  Clements,  Air 
Service,  was  assigned  to  the  148th  Aero  Squadron  per  authority  wire  No.  525-A, 
Hq.  2nd  Air  Service  Depot,  A.  E.  P.,  July  3,  1918.  Assiinied  to  the  17th  Aero 
Squadron  (flying  officer  posted  to  squadron  from  the  148th  Aero  Squadron 
per  S.  O.  28,  Hq.  American  Air  Service  Units  with  the  B.  E.  F.,  August  28, 1918). 
Appointed  flight  conmiander  by  same  authority  and  remained  on  such  duties 
until  March  31,  1919,  when  he  was  relieved  from  duty  with  the  17th  Aero 
Squadron,  which  organization  was  demobilized  April  1,  1919,  at  Garden  City, 
L.  I.,  N.  Y.  Lieut.  Clements  was  honorably  discharged  April  8,  1919,  at  Mltchel 
Field,  L.  I.,  N.  Y.,  per  par.  99,  S.  O.  20,  Hq.  Mltchel  Field,  April  8,  1919. 

2.  Tables  of  organization,  Air  Service,  A.  E.  F.,  approved  Sept.  8,  1918,  pro- 
vided that  aero  squadrons  be  composed  of  three  flights,  each  flight  to  be  com- 
posed of  one  captain  and  certain  first  and  second  lieutenants,  but  a  squadron 
was  the  smallest  unit  for  which  these  tables  provide  a  commanding  officer,  there 
being  no  separate  table  for  a  flight. 

On  the  basis  of  this  report  claim  was  disallowed  as  the  "  officer  did 
not  exercise  a  command,  while  performing  the  duties  of  flight  com- 
mander, as  contemplated  by  the  act  of  April  26,  1898  " ;  the  ground 
therefor  being  that  an  aero  squadron  is  the  smallest  administrative 
tactical  unit  of  the  Air  Service,  corresponding  in  this  respect  to  a 
company;  and  although,  as  in  the  latter,  there  were  subordinate  divi- 
sions, these  subordinate  divisions  corresponded  to  the  platoons  and 
squads  of  the  company. 

It  has  been  held,  6  Comp.  Dec,  905,  under  section  7  of  the  act  of 
April  26, 1898,  30  Stat.,  365,  here  in  question,  that  a  second  lieutenant 
who  exercised  the  command  of  a  first  lieutenant  did  not  ^  exercise  a 
command  above  that  pertaining  to  his  grade"  within  the  meaning  of 
the  act.  And  the  rule  is  necessarily  the  same  notwithstanding  the 
fact  that  under  tables  of  organization  a  major  may  command  an  aero 
squadron  and  a  captain  a  flight  thereof. 

It  was  said,  in  Humphreys  v.  United  States^  38  Ct.  Cls.,  689,  692: 

It  is  also  to  be  said  that  the  term  "  command  "  in  the  statute  refers  not  to 
the  commant'.er  but  to  the  commanded — not  to  rank  or  grade  or  the  giving  of 
orders,  but  to  organized  bodies  of  troops  whose  commanding  officers  have  a 
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certain  rate  of  pay  regulated  by  law.  The  command  of  a  brigadier  is  his  brig- 
ade ;  the  command  of  a  colonel  is  his  regiment ;  the  command  of  a  captain  is  his 
company.  A  lieutenant  colonel  has  no  command ;  that  is  to  say,  he  commands  no 
integral  part  of  a  regiment.  The  commanders  of  companies  do  not  report  to  the 
commanders  of  battalions,  but  direct  to  the  regimental  headquarters.  The  term 
•*  battalion  "  is  merely  tactical  and  the  assignment  of  command  to  field  officers 
is  merely  to  designate  their  places  in  the  field. 

See  also  United  Stages  v.  Mitchell^  205  U.  S.,  161,  and  27  Comp. 
Dec.,  1074. 

It  appearing  that  the  settlement  was  in  consonance  with  prece- 
dents of  long  standing,  upon  a  review  of  the  matter  the  settlement  is 
sustained. 


DAMAGES  TO  PRIVATE  PROPERTY  BY  ARMY. 

The  general  rule  that  the  accounting  ofl^cers  will  not  consider  a  claim  which  is 
pending  before  Congress  does  not  prevent  consideration  and  payment  from 
the  appropriation  in  act  of  June  5,  1920,  41  Stat.,  965,  of  a  claim  for  dam- 
ages to  private  property  incident  to  the  training,  practice,  operation,  or 
maintenance  of  the  Army,  which  was  transmitted  to  Congress  some  eighteen 
years  ago  and  never  acted  upon. 

Decision  by  Acting  Comptroller  General  Ginn,  March  15,  1922: 

Dr.  Edward  S.  Burnham  requested  March  6,  1922,  reconsidera- 
tion of  my  action  February  25,  1922,  in  affirming  settlement  No. 
805121,  dated  December  15,  1921,  wherein  the  War  Department 
Division  of  this  office  disallowed  his  claim  for  $81.67  as  reimburse- 
ment for  damages  alleged  to  have  been  incurred  by  his  house  on 
SuUivans  Island,  S.  C,  in  the  year  1900,  through  heavy  gun  firing 
of  the  United  States  Artillery  Corps. 

A  board  of  officers  examined  into  this  claim  shortly  after  it  arose 
and  found,  as  stated  by  the  Secretary  of  War,  that  the  claim  was 
just  and  fixed  the  damage  at  $81.67.  It  was  transmitted  December 
20,  1902,  by  the  then  Secretary  of  War  to  the  then  Secretary  of 
the  Treasury  and  by  him,  January  2,  1903,  was  forwarded  to  the 
Speaker  of  the  House  of  Representatives.  The  claim  was  there  re- 
ferred to  the  Committee  on  Claims  and  ordered  to  be  printed.  No 
action  having  been  taken,  the  claim  was  again,  February  25,  1904, 
transmitted  by  the  Secretary  of  War  to  the  Secretary  of  the  Treas- 
ury, who  forwarded  it,  February  27,  1904,  to  the  Speaker  of  the 
House  of  Representatives.  It  was  referred  this  time  to  the  Com- 
mittee on  Appropriations  and  ordered  to  be  printed.  Congress 
did  not  make  an  appropriation  for  the  payment  of  the  claim,  and 
no  further  action  appears  to  have  been  taken  in  the  matter  until 
June  17,  1916,  when  it  was  brought  to  the  attention  of  the  then  Sec- 
retary of  War.  After  an  investigation,  without  success,  to  locate 
the  papers,  the  Chief  of  Finance,  November  28,  1921,  recommended 
to  the  Secretary  of  War  that  he  approve  the  claim  and  forward  it 
to  the  General  Accounting  Office  for  settlement.  This  was  done. 
The  claim  was  disallowed  by  the  War  Department  Division  of  this 
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office  on  the  ground  that  the  accounting  officers  were  without  juris- 
diction inasmuch  as  the  matter  had  been  transmitted  to  Congress. 

Following  a  long  line  of  precedents  and  the  settled  rule  of  the 
accounting  officers  not  to  consider  a  claim  when  it  was  under  con- 
sideration by  Congress,  the  disallowance  was  affirmed  on  review. 
However,  it  is  now  shown  that  no  affirmative  action  has  been  taken 
by  Congress  in  the  matter  since  the  claim  was  transmitted  to  the 
Speaker  of  the  House  of  Representatives  nearly  18  years  ago  and 
reconsideration  is  requested  on  the  ground  that  the  claim  is  just 
and  an  allowance  by  the  accounting  officers  will  obviate  the  neces- 
sity for  the  introduction  of  a  special  measure  granting  relief. 

While  the  claim  had  been  transmitted  to  Congress  no  action  ap- 
pears to  have  been  taken  thereon  and  it  is  believed  that  the  account- 
ing officers  may  now  assert  jurisdiction  in  the  matter.  This  is  not 
a  case  where  the  claimant  has  voluntarily  presented  his  claim  to  Con- 
gress and  where  it  is  undergoing  consideration. 

The  Army  appropriation  act  of  June  6,  1920,  41  Stat.,  965,  makes 
appropriations  for  the  fiscal  year  of  1921 : 

For  payment  of  claims  for  damages  to  and  loss  of  private  property  Incident  to 
the  training,  practice,  operation,  or  maintenance  of  the  Army  that  have  ac- 
crued, or  may  hereafter  accrue,  from  time  to  time,  to  be  immediately  available 
and  to  remain  available  until  expended,  $40,000:  Proi>ided,  That  settlements  of 
such  claims  shall  be  made  by  the  Auditor  for  the  War  Department,  upon  the 
approval  and  recommendation  of  the  Secretary  of  War,  where  the  amount  of 
damages  has  been  ascertained  by  the  War  Department,  and  payment  thereof 
win  be  accepted  by  the  owners  of  the  property  in  full  satisfaction  of  such 
damages. 

The  appropriation  is  expressly  made  retroactive  by  being  made 
available  for  the  payment  of  claims  for  damages  to  private  property 
"  that  have  accrued  "  from  time  to  time.  There  is  no  language  in  the 
appropriation  which  prevents  it  from  being  available  for  the  payment 
of  a  claim  for  damages  to  private  property  which  accrued  in  the  year 
1900,  and  was  unsatisfied  on  June  5, 1920. 

The  matter  has  been  investigated  by  the  Secretary  of  War  and  he 
has  recommended  that  claimant  be  allowed  $81.67  in  full  satisfaction 
for  all  damages  to  his  private  property  and  claimant  has  signified  his 
willingness  to  accept  said  amount  in  full  settlement. 

As  the  appropriation  is  available  and  as  the  conditions  precedent 
therein  named  have  been  met,  the  settlement  is  reversed  and  $81.67 
is  certified  due  claimant. 


ARRESTS  BY  STATE  OFFICIALS  FOR  FEDERAL  OFFENSES. 

The  expense  of  arrest  and  detention  of  persons  by  sheriffs,  constables,  and 
Jailers,  at  the  request  of  Federal  agencies  other  than  officers  of  the  Federal 
Judiciary,  which  action  is  subsequently  confirmed  by  formal  complaint  and 
arrest  by  the  marshal's  office,  is  an  expense  of  the  Judiciary,  and  payable 
from  the  appropriation  for  salaries,  fees,  and  expenses,  United  States  mar- 
shals; if  not  so  confirmed  such  expenses  are  not  chargeable  to  the  Judiciary 
appropriation  unless  spedaUy  taxed  under  section  846,  Revised  Statutes. 
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Aeting  Comptroller  General  Ginn  to  the  Attorney  General,  March  15,  1922: 

I  have  your  letter  of  February  6,  1922,  requesting  decision  of 
questions  set  forth  therein  as  follows : 

(1)  Whether  it  (Department  of  Justice)  may  pay  accounts  of  sheriffs,  con- 
stables and  jailers  for  arresting  and  detailing  persons  prior  to  the  issuance  of 
warrants,  without  special  taxation  under  section  846,  in  cases  where  the  com- 
plaint is  filed  or  the  service  requested  by  other  agencies  of  the  Government  and 
the  action  of  such  other  agencies  is  thereafter  confirmed  by  the  United  States 
attorney  or  United  States  marshal  either  in  approving  the  complaint  or  in  re- 
questing the  issuance  of  warrant.  It  would,  of  course,  be  understood  that  such 
expenses  would  not  be  paid  from  the  judiciary  appropriation  if  the  agent  acted 
in  error ;  that  is,  his  action  in  requesting  the  detention  of  the  prisoner  was  not 
subsequently  confirmed  by  the  United  States  attorney  or  the  United  States 
marshal. 

(2)  Whether  this  department  may  not,  without  special  taxation  under 
section  846  R,  S.,  pay  such  expenses  when  incurred  at  the  request  or  under 
the  direction  of  a  special  agent  of  the  Bureau  of  Investigation  of  this  depart- 
ment, irrespective  of  whether  the  action  of  the  agent  is  thereafter  confirmed 
by  the  district  attorney.  The  reason  for  making  an  exception  in  this  class  of 
cases  is  that  special  agents  of  the  Bureau  of  Investigation  are  attached  to 
this  department  and  the  expense  la  properly  payable  from  a  departmental 
appropriation. 

You  refer  in  this  connection  to  a  decision  of  this  office  to  the 
Attorney  General  dated  January  17,  1922,  on  questions  of  payment 
of  charges  of  a  deputy  sheriff  for  his  services  in  arresting  and  de- 
taining on  request  of  the  postal  authorities  a  person  charged  with 
violation  of  postal  laws,  in  advance  of  complaint  before  a  com- 
missioner and  the  issuance  and  service  of  a  warrant  of  arrest  by 
the  marshal's  office,  and  of  charges  of  a  sheriff  for  an  arrest  and 
detention  upon  request  of  a  special  agent  of  the  Department  of  Jus- 
tice in  advance  of  complaint  and  warrant. 

Decision  in  each  case  was  to  the  effect  that  under  well  established 
and  long  continued  ruling  and  practice  the  expenses  were  not  charge- 
able to  a  judiciary  appropriation  but  to  the  appropriation  of  the 
administrative  service  in  which  the  inspector  and  agent  were  em- 
ployed. Accordingly  it  was  held  that  the  charge  in  the  postal  case 
was  not  payable  from  any  appropriation  under  your  control,  and 
that  the  charge  in  the  other  case  was  payable  from  the  administrative 
appropriation  of  your  department  for  detection  and  prosecution  of 
crimes. 

The  decision  is  in  accordance  with  established  rule  and  practice 
as  shown  by  citation  of  authorities  in  the  decision.  The  rule  is  that 
such  charges  can  not  lawfully  be  paid  from  judiciary  appropriations, 
that  is  to  say,  the  appropriations  for  the  courts  and  their  officers, 
unless  made  a  charge  against  those  appropriations  by  special  taxa- 
tion and  allowance  as  extraordinary  expenses  under  section  846, 
Kevised  Statutes.  Your  present  submission  suggests  a  reversal  or 
modification  of  that  rule. 

No  question  is  raised  as  to  the  legality  and  propriety  of  paying 
charges  of  this  general  character.    The  sole  questions  at  issue  are 
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the  selection  of  the  proper  appropriation  from  which  payment  should 
be  made,  and  the  necessity  for  special  taxation  and  allowance  un- 
der section  846,  Ee vised  Statutes,  if  the  judiciary  appropriationa 
are  to  be  charged.  Established  rules  and  practice  should  not  lightly 
be  disturbed,  but  where,  as  in  this  instance,  the  matter  is  almost 
wholly  one  of  good  administration  there  can  be  no  objection  to  a 
change  if  a  better  and  sounder  lawful  rule  and  practice  can  be 
formulated  and  established. 

As  to  the  selection  of  appropriation  it  may  be  said  that  adminis- 
trative appropriations  for  enforcem^t  of  laws  or  for  detection  and 
prosecution  of  violations  of  law  are  made,'  generally  speaking,  for 
the  expense  of  investigation  and  detection  of  crime,  and  for  such  aid 
in  prosecution  of  crimes  so  detected  as  may  be  involved  in  the  per- 
sonal service  and  attendance  upon  court  of  officers  or  agents  of  the 
special  service.  The  arrest  and  detention  of  offenders  is  a  function 
and  duty  of  officers  of  the  judicial  branch  of  the  service,  and  gen- 
erally speaking  expenses  of  arrest  and  detention  are  chargeable  to 
judiciary  appropriations. 

If  complaint  has  been  duly  made  and  the  arrest  and  detention  by 
local  county  officers  is  upon  behalf  of  officers  of  the  judiciary  the 
resulting  expense  is  clearly  chargeable  to  judiciary  appropriation. 
In  such  case  it  is  immaterial  by  whom  the  request  is  made  so  long 
as  the  one  arrested  is  wanted  by  the  judiciary  and  is  in  fact  turned 
over  to  its  officers  for  prosecution.  If  an  emergency,  such,  for 
instance,  as  impending  flight  of  an  offender,  requires  immediate  ac- 
tion and  the  administrative  office,  anticipating  the  usual  formal 
course  of  procedure,  procures  the  arrest  and  detention,  and  the  said 
arrest  and  detention  results  in  after  complaint  and  arrest  by  the 
marshal's  office,  it  is  a  step  in  the  prosecution  of  the  case  as  dis- 
tinguished from  its  investigation  and  detection,  the  expense  of 
which  is  justly  chargeable  to  judiciary  appropriations.  In  such 
cases  the  administrative  officer  acts  for  and  in  behalf  of  the  ju- 
diciary and  not  for  or  in  behalf  of  his  own  service. 

The  judiciary  may  repudiate  the  action  of  the  administrative 
officer,  as  where  the  commissioner  refuses  to  entertain  a  complaint, 
and  in  such  cases  there  can  be  no  charge  against  the  judiciary  ap- 
propriations unless  the  expense  thus  incurred  by  the  administrative 
branch  is  taxed  and  allowed  as  an  extraordinary  expense  under 
section  846,  Revised  Statutes,  but  in  all  cases  where,  after  procedure 
results  in  the  arrest  of  the  offender  by  the  marshal,  in  due  course 
the  judiciary  appropriation  is  justly  and  lawfully  chargeable  with 
the  expense  of  the  preliminary  arrest  and  detention. 

In  these  latter  cases  I  see  no  sound  reason  for  requiring  special 
taxation  and  allowance  under  section  846.  The  expense  is  not  of  an 
extraordinary  character,  such  cases  being  of  common  occurrence,  and 
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nothing  more  is  involved  in  the  case  than  acceptance  by  the  judiciary 
of  a  service  rendered  by  administrative  oflScers,  and  payment  of  the 
resulting  expense  from  judiciary  appropriations.  That  also  is  a 
matter  of  common  occurrence. 

The  advantage  of  the  change  in  rule  and  practice  is  obvious  and 
objections  to  it  are  technical  and  perhaps  fanciful.  It  will  place 
control  of  expenditures  in  the  judiciary  officers  and  the  Department 
of  Justice  and  thus  promote  cooperation  between  Federal  and  State 
or  county  authorities.  It  will  concentrate  expenditures  in  any  case 
under  one  administration  and  audit,  and  vest  in  the  accounting  offi- 
cers the  fimction  and  duty  of  examining  and  auditing  the  items  of 
a  charge,  independently  of  the  special  provisions  of  section  846. 

It  may  be  objected  to  the  change  that  it  permits  payment  from 
appropriations  made  for  fees  and  expenses  prescribed  by  law  for 
the  Federal  judiciary  of  fees  and  expenses  of  State  or  county  officers 
fixed  and  prescribed  by  their  respective  fee  bills.  I  think,  however, 
that  the  obligation  of  the  judiciary  is  to  pay  from  its  appropriations 
just  compensation  for  services  which  have  been  accepted  by  it,  as 
an  expense  incurred  in  the  course  of  judiciary  administration.  The 
State  fee  bill  is  merely  a  measure  of  value  of  the  service  rendered 
by  its  officers,  and  no  substantial  distinction  can  be  drawn  in  this 
respect  between  allowance  of  compensation  in  the  form  of  fees,  and 
allowance  of  a  fixed  sum  and  expenses,  or  of  actual  expenses  only. 

Past  transactions  may  be  settled  under  the  old  rule,. but  trans- 
actions  hereafter  should  conform  to  the  rule  announced  in  this  de- 


cision. 

I 


The  question  of  what  judiciary  appropriation  shall  be  charged 
with  these  expenses  suggests  itself.  The  appropriation  "  Salaries, 
fees,  and  expenses.  United  States  marshals,"  is  the  one  designated 
and  provided  for  payment  of  expenses  of  arrest  of  offenders.  The 
final  arrest  in  these  cases  is  by  the  marshal's  office  on  the  commis- 
sioner's warrant  of  arrest.  The  charge  of  the  sheriff  or  other  local 
officer  for  the  preliminary  arrest  and  detention  is  incidental  to  the 
formal  arrest  by  the  marshal,  and  therefore  may  properly  be  con- 
sidered an  expense  of  the  marshal's  office  incurred  in  connection  with 
the  formal  arrest,  which  therefore  is  payable  from  the  appropriation 
for  such  expenses. 

Your  first  question  is  answered  in  the  affirmative,  subject  to  general 
principles  announced  in  this  decision. 

I  see  no  ground  for  excepting  special  agents  of  the  Bureau  of 
Investigation  of  your  department  from  the  general  rule  announced 
for  other  administrative  services.  If  arrests  made  by  sheriffs  or 
other  local  peace  officers  at  their  request  are  followed  by  complaint 
before  commissioner  and  arrest  in  due  course  by  the  marshal's  office, 
the  expense  of  the  preliminary  arrest  and  detention  is  payable  from 
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the  judiciary  appropriation  for  expenses  of  the  marshal's  oflSce.  If 
the  preliminary  arrest  and  detention  is  not  followed  by  complaint 
and  arrest  in  due  form,  the  expense  of  the  preliminary  arrest  can 
not  lawfully  be  charged  against  the  judiciary  appropriation  unless 
it  shall  be  specially  taxed  and  allowed  under  section  846,  Revised 
Statutes.  Whether  in  the  absence  of  such  special  taxation  and  allow- 
ance the  expense  may  be  allowed  under  the  departmental  appropri- 
ation "  Detection  and  prosecution  of  crimes "  depends  upon  the 
facts  of  any  given  case,  and  can  not  properly  be  decided  on  this  gen- 
eral submission.     Your  second  question  is  answered  accordingly. 


FOREIGN  CURRENCY— DISPOSITION  OF,  BY  DISBURSING  OFFICERS. 

The  reduction  of  an  excessive  amount  of  foreign  currency  on  hand  by  a  dis- 
bursing officer  is  an  administrative  matter,  and  where  he  is  directed  by 
proper  administrative  officer  to  transfer  a  portion  of  his  balance  to  credit 
of  a  Federal  reserve  bank  for  sale,  resulting  in  a  loss,  the  disbursing  officer 
is  entitled  to  credit  for  such  loss. 

Decision  by  Acting  Comptroller  General  Ginn,  March  15,  1922: 

Maj.  Ivens  Jones,  G.  S.,  United  States  Army,  military  attach^, 
American  Legation,  Berne,  Switzerland,  applied  December  6,  1921, 
for  review  of  the  action  of  the  War  Department  Division,  this  office, 
in  settlement  No.  68658,  of  October  11,  1921,  disallowing  in  his  ac- 
counts as  Lieutenant  Colonel,  F.  A.,  A.  Q.  M.,  American  Legation, 
Beftne,  Switzeriand,  for  the  quarter  ended  March  31,  1920,  an  item 
of  $2,247.75,  stated  as  being  a  loss  by  exchange  between  rates  of 
purchase  and  sale  applying  to  an  amount  in  Swiss  francs,  5.50  and 
5.84,  respectively,  the  disallowance  being  stated  as  for  the  reason 
the  sale  was  made  contrary  to  the  provisions  of  paragraph  625  of 
the  Army  Regulations,  1913. 

The  record  discloses  that  on  November  4,  1919,  the  legation  office 
at  Berne  received  a  communication  from  the  Director  of  Finance, 
dated  October  14,  1919,  providing  in  part  as  follows: 

4.  It  is  not  the  poUcy  of  the  U.  S.  Government  to  profit  by  the  fluctnating 
money  market  in  Europe  and  certainly  it  does  not  want  to  lose.  It  will  be  ad- 
visable therefore  for  the  disbursing  officer  to  keep  the  minimum  amount  of 
local  currency  on  hand  consistent  with  the  smooth  conduct  of  the  business  of 
his  office.  He  should  not  buy,  under  any  circumstances,  more  currency  than 
he  will  need  for  the  month  where  the  rate  is  fixed  for  the  month  by  the  two 
Governments,  or  for  a  shorter  period,  where  the  rate  is  not  so  fixed  and 
fluctuation  is  active.    •    ♦    ♦ 

6.  It  is  suggested  that  complication  would  be  eliminated  if  obligations  con- 
tracted in  terms  of  dollars  were  paid  by  Treasury  credit,  and  if  the  disbursing 
officer  has  no  Treasury  credit,  steps  be  taken  to  establish  such  credit  promptly. 

On  November  26,  1919,  apparently  the  date  claimant  assumed 
the  duties  at  the  legation  at  Berne,  there  was  turned  over  to  him 
local  currency  in  amount  of  374,386.82  Swiss  francs.  In  order  to 
comply  with  the  communication  of  October  4,  1919,  and  also,  as 
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stated,  because  some  of  the  officers  and  employees  desired  to  be  paid 
by  Treasury  check  rather  than  in  local  currency,  claimant,  on  Janu- 
ary 15,  1920,  informed  the  Director  of  Finance  that  he  had  on  hand 
upwards  of  $60,000  in  local  currency,  considerably  more  than  neces- 
sary for  current  needs,  and  requested  authority  to  transfer  a  part 
thereof  to  his  credit  with  the  Treasurer  of  the  United  States,  ask- 
ing specifically  whether  he  should  buy  a  draft  to  accomplish  the 
transfer.  To  this  communication  he  received  a  reply  by  cable  in 
the  negative  with  advice  that  letter  was  to  follow.  On  March  11, 
1920,  a  cable  was  received  from  The  Adjutant  General  of  the  Army, 
reading : 

Instruct  Banque  Nationale  Suisse  to  hold  225,000  francs  of  the  balance  now 
to  your  credit  subject  to  order  of  Federal  Reserve  Bank,  New  York.  Advise  by 
cable  action  designating  appropriation  to  be  credited.  See  letter  Director  of 
Finance,  February  20th. 

Hasbib. 

On  March  13,  1920,  claimant  requested  the  Banque  Nationale 
Suisse,  where  a  part  of  his  cash  in  local  currency  was  deposited,  to 
transfer  211,254.92  francs  subject  to  the  order  of  the  Federal  Reserve 
Bank,  New  York,  and  on  March  26  he  was  notified  by  the  bank  that 
his  instructions  had  been  complied  with. 

Subsequent  thereto  claimant  received  letter  of  February  20,  1920, 
from  the  Director  of  Finance,  referred  to  in  the  cablegram  of  The 
Adjutant  General  of  the  Army.    This  letter  stated  in  part : 

1.  In  confirmation  of  cable  of  this  date,  the  following  detail  is  offered  for 
your  guidance : 

Treasury  credit  was  established  for  your  office  In  contemplation  of  request 
being  made  upon  you  by  American  officers  and  employees  of  a  part  of  their 
salaries  in  Treasury  checks  for  forwarding  to  the  United  States ;  also  for  the 
purchase  of  local  currency  as  needed    •    ♦    ♦  . 

This  office  did  not  intend,  when  it  referred  to  carrying  a  limited  amount  of 
cash,  that  the  francs  actually  on  hand  should  be  turned  in,  but  that  after  this 
supply  was  exhausted  purchase  of  local  currency  should  be  made  only  In  such 
amounts  as  were  necessary  to  meet  current  needs. 

In  view  of  the  fact  that  your  average  monthly  disbursement  for  October,  No- 
vember, and  December  was  something  less  than  $3,000,  you  are  advised  that  the 
Treasury  Department  has  been  requested  to  sell  francs  to  the  value  of  $45,000 
and  cover  the  proceeds  Into  the  proper  appropriation.  This  will  leave  you  a 
balance  of  from  $10,000  to  $15,000  In  local  currency  and  a  Treasury  credit  of 
$12,960  (as  shown  to-day),  which  Is  considered  sufficient  to  carry  you  through 
I  the  fiscal  year  1920.    However,  if  this  proves  insufficient  to  meet  your  require- 

I  ments,  additional  credit  will  be  established  for  you  with  the  Treasurer  of  the 

United  States  upon  your  request. 

By  letter  of  April  7, 1920,  the  Director  of  Finance  advised  claim- 
ant that  the  211,254.92  Swiss  francs  transferred  to  the  credit  of  the 
Federal  Reserve  Bank,  New  York,  had  been  sold  by  that  bank  and 
the  proceeds  of  the  sale  ($36,162.23)  credited  under  the  various 
applicable  appropriations,  and  he  was  directed  as  follows : 

2.  In  your  next  account  current  you  should  take  credit  for  this  deposit 
($36,162^),  and  also  for  any  loss  which  may  have  accrued  on  account  of  a 
change  in  rate  of  exchange. 
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3.  From  your  letter  of  January  the  15th,  1920,  11th  paragraph.  It  is  asfmmed 
that  you  are  carrying  these  francs  at  5.50,  and  if  this  is  true  they  cost  you 
$88,409.99,  and  your  loss  by  exchange  to  be  dropped  in  your  account  current  Is 
12,247.76, 

Upon  receipt  of  this  communication  claimant  by  letter  of  May  6, 
1920,  informe4  the  Director  of  Finance  that  his  account  had  been 
submitted  on  April  15, 1920,  and  that  it  was  therefore  impossible  for 
him  to  comply  with  directions.  This  letter  was  associated  with 
claimant's  account  for  consideration  by  the  Auditor  for  the  War 
Department.  The  auditor  suspended  the  item  of  $2,247.75,  and  it 
was  finally  disallowed  by  the  War  Department  Division,  this  office, 
for  the  following  reasons : 

Section  625,  A.  R.,  1913,  was  promulgated  by  the  Secretary  of  War  to  pre- 
vent losses  of  the  above-mentioned  character.  It  appears  that  the  Chief  of 
Finance  was  in  error  by  Instructing  the  disbursing  oilicer  to  dispose  of  his 
public  funds  held  in  the  foreign  currency  when  such  action  seems  to  be  con- 
trary to  the  tenor  of  said  Army  Reflations.  It  is  claimed  by  this  division 
that  no  loss  by  exchange  would  have  resulted  for  the  United  States  if  the 
disbursing  officer  had  been  instructed  to  handle  his  funds  in  strict  tenor  with 
said  regulations,  even  if  it  should  take  a  few  years  to  use  up  the  large  balance 
of  foreign  currency  on  hand. 

In  view  of  the  foregoing  said  item  of  loss  by  exchange,  amounting  to  $2,247.75, 
is  now  disallowed. 

Paragraph  625  of  the  Army  Regulations,  1913,  provides  in  part: 

All  public  funds  on  hand  at  the  close  of  a  fiscal  year,  •  *  ♦  except 
balances  in  cash  in  the  hands  of  disbursing  officers  of  the  Quartermaster 
Corps  •  ♦  •  in  •  *  *  places  outside  of  the  continental  limits  of  the 
United  States,  who  are  located  at  points  remote  from  depositaries.  ♦  •  ♦ 
win  be  deposited  to  the  credit  of  the  Treasurer  of  the  United  States  and  the 
disbursing  officers  account  closed  by  a  credit  for  such  deposit.  In  case  of 
funds  in  cash  in  the  hands  of  disbursing  officers  of  said  Corps  who  come 
within  the  foregoing  exception,  said  officers  will,  at  the  close  of  business  on 
the  30th  day  of  June  each  year,  or  as  soon  thereafter  as  possible,  inform  the 
department  quartermaster  of  the  department  in  which  they  are  serving  •  ♦  • 
of  the  amount  of  cash  In  their  hands  in  excess  of  what  is  needed  to  pay  out- 
standing liabilities  and  that  they  will  credit  and  charge  themselves  on  their 
accounts  current  for  June  and  July,  respectively,  with  such  amount  as  trans- 
ferred from  the  old  to  the  new  fiscal  year  appropriations. 

It  is  not  understood  that  the  provisions  of  paragraph  625  of  the 
Army  Begulations  has  any  direct  application  to  the  matter  here  at 
issue.  That  paragraph  concerns  the  matter  of  retention  after  the 
close  of  the  fiscal  year,  of  funds  theretofore  converted  to  actual  cash 
in  foreign  currency.  There  apparently  was  no  disbursing  need  for 
the  large  amount  of  Swiss  francs  transferred  to  the  disbursing  offi- 
cer and  the  reduction  of  the  amount  and  its  disposition  was  an  ad- 
ministrative matter  in  the  particular  account.  It  may  have  been 
more  profitable  to  have  directed  the  officer  to  retain  the  francs  in 
addition  to  the  funds  placed  to  his  credit  with  the  Treasurer  of  the 
United  States,  and  carrying  of  large  balances  in  foreign  currency 
can  not  be  countenanced,  but  the  condition  did  not  arise  with  this 
officer.  He  apparently  sought  almost  immediately  to  remedy  the 
condition,  disposed  of  the  funds  as  directed,  and  is  entitled  to  credit 
accordingly. 
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Upon  a  review  of  the  matter   the   settlement   is   reversed    and 
$2^7.76  certified  for  credit  in  the  accounts- 


ENLISTMENT  ALLOWANCE—ARMY,  ENLISTED  MEN. 

A  discharge  from  tbe  Army  for  inaptitude  for  military  service  Is  a  discharsa 
under  honorable  conditions,  and  an  enlisted  man  so  discharged  is  entitled 
to  the  enliBtment  allowance  authorized  by  the  act  of  June  4,  1920,  41 
Stat.,  775. 

Dedsion  by  Comptroller  Creneral  McCarl,  March  16,  1922: 

John  E.  McKenna,  1118  Third  Avenue,  Kockford,  111.,  applied 
December  14,  1921,  for  revision  of  the  action  of  the  Auditor  for  the 
War  Department  in  disallowing  by  settlement  No.  781687,  dated  June 
lO,  1921,  his  claim  for  the  enlistment  allowance  authorized  by  section 
27  of  the  national  defense  act,  as  amended  by  the  act  of  June  4, 1920, 
41  Stat,  775,  upon  his  discharge  from  the  Army  April  18, 1921.  The 
military  history  of  claimant  was  reported  by  The  Adjutant  General  of 
the  Army  as  follows : 

Enlisted  August  26,  1918 ;  assigned  to  Co.  •*  I,"  68th  Pioneer  Infantry ;  trans- 
ferred September  8,  1918,  to  Co.  "  F."  4th  Pioneer  Infantx-y.  Left  the  United 
States  September  23,  1918.  Transferred  October  28,  1918,  to  331st  Infantry; 
transferred  November  11, 1918,  to  Go,  "  I,"  113th  Infantry.  Returned  to  United 
States  May  17,  1919.    Discharged  May  24,  1919,  a  private : 

Reenlisted  October  5, 1920,  at  Camp  Grant,  111.,  for  Q.  M.  C,  authority  W.  D. 
Circular  14,  to  serve  three  years.  Transferred  to  Q.  M.  C,  Camp  Grant,  Octo- 
ber 8,  1920.  Discharged  April  18,  1921,  a  private.  The  War  Department  re> 
ports  that  he  was  **  discharged  under  honorable  conditions. 

Apposite  provisions  of  Army  Regulations,  1913,  f oUow : 

139.  An  enlisted  man  wUl  not  be  discharged  before  the  expiration  of  his  term 
of  service  except  •  ♦  •  3.  *  •  ♦  under  the  provisions  of  paragraph 
•     ♦     ♦    148i.  •     •     ♦. 

148i.  When  an  enlisted  man  is  inapt,  or  does  not  possess  the  required  degree 
of  adaptability  for  tbe  military  service,  or  gives  evidence  of  habits  or  traits 
of  character  which  serve  to  render  his  retention  in  the  service  undesirable,  or  1« 
disqualiHed  for  service,  physically  or  in  character,  through  his  own  misconduct, 
his  company  or  detachment  commander  will  repoit  the  facts  to  the  command- 
ing officer,  who  will  convene  a  board  of  oAicers,  three  if  practicable,  to  determine 
whether  or  not  the  soldier  should  be  discharged  prior  to  the  expiration  of  his 
term  of  enlistment.  If  the  company  or  detachment  commander  is  also  the 
commanding  officer,  he  will  report  the  facts  to  the  next  higher  commander, 
who  will  convene  the  board.  When  the  findings  of  tlie  board  indicate  disquali- 
fication through  physical  disability,  the  proceedings  will  be  accompanied  by  a 
certificate  of  disability.  If  discharge  be  recommended,  the  board  will  also 
recommend  the  chaructur  to  be  given  on  the  discharge,  and  the  proceedings  of 
the  board,  when  approved  by  the  convening  authority,  will  be  forwarded  to  the 
officer  exercising  general  court-martial  jurisdiction  over  the  command  for  final 
action.  If  the  findings  of  the  board  are  approved,  the  proceedings  will  then  be 
sent  to  the  officer  wlio  makes  the  discharge  and  will  be  forwarded  by  him  to  The 
Adjutant  General  of  the  Army  for  file. 

The  procedure  provided  for  in  this  paraffraph  shall  not  he  resorted  to  untU 
every  reasonable  effort  has  heen  made  to  develop  the  man  concerned  into  a 
$oldier. 

The  discharge  to  be  given  to  soldiers  discharged  under  the  provisions  of  this 
paragraph  will  in  all  cases  be  that  prescribed  by  section  3  of  paragraph  150. 
(C.  A.  R.  No.  104,  May  10,  1920.) 

150.  Blank  forms  for  discharge  and  final  statements  will  be  furnished  by  the 
Adjutant  General's  Department,  and  wiU  be  retained  in  the  personal  custody 
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Of  company  commanders.  Discharge  certificates  will  be  used  in  the  discharge 
of  enlisted  men  and  for  no  other  purpose,  and  will  be  of  three  (lasses:  For 
honorable  discharge,  for  discharge,  and  for  dishonorable  discharge.  They  will 
be  used  as  follows : 

1.  The  blank  for  honorable  discharge,  when  the  soldier's  conduct  has  been 
such  as  to  warrant  his  reenlistment  and  his  service  has  been  honest  and 
faithful. 

2.  The  blank  for  dishonorable  discharge,  for  dishonorable  discharge  by  sen- 
tence of  a  court-martial  or  a  military  commission. 

8.  The  blank  for  discharge  when  the  soldier  is  discharged  except  as  8i>ecified 
under  sections  1  and  2  of  this  paragraph. 

Claimant  was  discharged  under  the  provisions  of  paragraph  148J, 
and  the  action  of  the  board  convened  pursuant  thereto  is  reported 
as  follows  in  paragraph  6  of  Special  Orders  No.  103,  dated  Head- 
quarters, Sixth  Division,  Camp  Grant,  111.,  April  13,  1921 : 

Upon  the  approved  proceedings  of  a  board  of  officers  appointed  under  the 
provisions  of  paragraph  148^,  Army  Regulations,  1918,  as  amended,  Private 
John  E.  McKenna,  R-^247196,  Detachment,.  Quartermaster  Corps,  Camp  Grant, 
lUinois,  will  be  discharged  the  service  of  the  United  States  by  his  com- 
manding officer  due  to  the  fact  that  he  does  not  possess  the  required  degree 
of  adaptability  for  the  military  service.  His  discharge  will  be  executed  on 
Form  526,  A.  G.  O.,  and  he  will  be  given  character  rating  on  discharge  of 
••  Good." 

Section  27  of  the  National  Defense  Act,  under  which  claim  is  filed, 
provides : 

Hereafter  original  enlistments  in  the  Regular  Army  shaU  be  for  a  period  of 
one  or  three  years  at  the  option  of  the  soldier  and  reenlistments  shaU  k)e 
for  a  period  of  three  years.  Existing  laws  providing  for  the  payment  of 
three  months'  pay  to  certain  soldiers  upon  reenlistment  are  hereby  repealed, 
and  hereafter  an  enlistment  allowance  equal  to  three  times  the  monthly  pay 
of  a  soldier  of  the  seventh  grade  shall  be  paid  to  every  soldier  who  enlists 
or  reenlists  for  a  period  of  three  years,  payment  of  the  enlistment  allowance  for 
original  enlistment  to  be  deferred  until  honorable  discharge. 

Claim  was  disallowed  by  the  auditor  for  reasons  as  follows : 

Soldier's  discharge  certificate  shows  he  was  not  honorably  discharged  as 
required  by  the  act  authorizing  guch  payment 

The  question  thus  presented  is  whether  claimant's  discharge  was 
honorable  within  the  meaning  of  the  act  of  June  4,  1920,  supra^  not- 
withstanding the  form  of  discharge  used  by  the  War  Department 
to  accomplish  his  separation  from  the  military  service.  The  108th 
Article  of  War,  act  of  June  4, 1920,  41  Stat.,  809,  provides: 

Soldiers — Separation  from  the  Service. — No  enlisted  man,  lawfully  in- 
ducted into  the  military  service  of  the  United  States,  shaU  be  discharged  from 
said  service  without  a  certiUcate  of  discharge,  signed  by  a  field  officer  of  the 
regiment  or  other  organization  to  which  the  enlisted  man  belongs  or  by  the 
commanding  officer  when  no  such  field  officer  is  present;  and  no  enlisted  man 
shall  be  discharged  from  said  service  before  his  term  of  service  has  expired, 
except  by  order  of  the  President,  the  Secretary  of  War,  the  commanding  officer 
of  a  department,  or  by  sentence  of  a  general  court-martial. 

The  108th  article  of  the  1920  Articles  of  War  does  not  greatly 
differ  from  articles  dealing  with  the  same  subject  matter  in  earlier 
Articles  of  War;  see  article  108  in  Articles  of  War,  act  of  August  29, 
1916,  39  Stat.,  668,  and  article  4  of  Articles  of  War  embodied  in 
section  1342  of  the  Eevised  Statutea 
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The  discharge  in  this  case  was  issued  under  the  authority  given 
the  President  and  certain  inferior  oflScers  to  discharge  enlisted  men 
before  the  expiration  of  their  terms  of  service.  In  the  opinion  of 
his  immediate  commanding  officer  and  a  board  of  officers,  claimant 
Vas  inapt  for  the  performance  of  military  duties  in  time  of  peace. 
If  this  finding  is  correct,  no  action  of  claimant  could  have  corrected 
his  inaptitude ;  he  was  unfitted  by  nature  for  the  duties  of  a  soldier. 
That  may  be  a  misfortune,  but  it  is  not  dishonorable.  It  does  not 
appear  that  on  enlistment  he  made  any  misrepresentations  as  to 
his  qualifications;  the  board  found  that  he  was  of  good  character; 
and  it  was  solely  because  of  his  inaptitude  that  it  was  deemed  de- 
sirable for  the  Government  to  terminate  the  enlistment.  His  sep- 
aration from  the  military  service  by  the  termination  by  the  Gov- 
ernment of  the  contract  under  which  he  agreed  to  serve  for  three 
years  was  an  honorable  separation — ^no  voluntary  act  of  his  dis- 
qualified him  for  service. 

It  has  heretofore  been  held,  1  Comp.  Gen.,  1,  that  a  discharge  for 
the  convenience  of  the  Government  before  the  expiration  of  the 
soldier's  term  of  service  does  not  affect  the  soldier's  right  to  the  $90 
enlistment  allowance  upon  honorable  discharge;  and  in  1  Comp. 
Gen.,  214,  215,  that: 

The  enUstment  aUowance  authorized  by  the  act  of  June  4,  1920,  was  an 
allowance  for  enlistment  and  was  earned  by  enlisting,  and,  if  an  original  en- 
listment, was  payable  on  the  soldier's  honorable  discharge  or  other  honorable 
separation  from  the  service. 

The  settlement  is  reversed  and  a  difference  of  $90  is  certified  due 
claimant. 


REFUND    OF   FORFEITED    SAVINGS    DEPOSITS— NAVY,   ENLISTED 

MAN. 

An  honorable  discharge  from  an  enlistment  in  the  Navy  does  not  entitle  the 
enlisted  man  to  a  refund  of  savings  deposits  forfeited  by  reason  of  deser- 
tion from  a  prior  enlistment. 

Dedsion  by  Comptroller  General  McCarl,  March  16,  1922: 

The  Chief  of  the  Navy  Department  Division  has  transmitted  for 
approval,  disapproval,  or  modification,  a  memorandum  decision,  as 
follows: 

The  Chief  of  the  Claims  Section  requests  decision  as  to  whether  Egbert  E. 
Davis,  ex -water  tender,  U.  S.  Navy,  is  entitled  to  a  refund  of  $125,  the  amount 
that  he  deposited  with  the  paymaster  of  the  U.  S.  S.  Chattanooga,  under  the 
terms  of  the  act  of  February  9,  1889  (25  Stat.,  657),  during  the  period  of  his 
service  from  August  1,  1904,  to  December  24,  1906. 

The  records  sliow  that  Egbert  E.  Davis  enlisted  in  the  U.  S.  Navy,  at  Nor- 
folk, Virginia,  August  1,  1904,  for  four  years,  as  coal  passer;  served  on  board 
the  U.  S.  Receiving  Ship  Franklin^  the  U.  S.  Receiving  Ship  Hancock,  and  tho 
U.  S.  S.  Chattanooga;  deserted  from  the  latter-named  vessel  December  24, 
1906 ;  was  declared  a  deserter  as  of  said  date,  and  his  account  was  transferred 
to  the  deserters'  roU.  The  mark  of  desertion  has  not  been  removed  from  his 
record. 
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He  again  enlisted  in  the  U.  S.  Navy  February  26,  1914,  served  four  years 
and  was  honorably  discharged  February  25,  1918. 

His  claim  is  for  refund  of  the  amount  that  he  deposited  with  the  paymaster 
of  his  vessel  during  the  period  he  served  in  his  first  enlistment,  viz^  from 
August  1,  1904,  to  December  24,  1906,  under  the  terms  of  the  act  of  Feb- 
ruary 9,  1889,  25  Stat.,  657,  which  provides : 

"  That  any  enlisted  man  or  appointed  petty  officer  of  the  Navy  may  deposit 
his  savings,  in  sums  not  less  than  five  dollars,  with  the  paymaster  upon 
whose  books  his  account  is  borne;  and  he  shall  be  furnished  with  a  deposit 
book,  in  which  the  said  paymaster  shall  note,  over  his  signature,  the  amount, 
date,  and  place  of  such  deposit.  The  money  so  deposited  shall  be  accounted 
for  in  the  same  manner  as  other  public  funds,  and  shall  pass  to  the  credit  of 
the  appropriation  for  "pay  for  the  Navy,"  and  shall  not  be  subject  to  for- 
feiture by  sentence  of  court-martial,  but  shall  be  forfeited  by  desertion,  and 
shall  not  be  permitted,  to  be  paid  until  final  payment  on  discharge,  or  to  the 
heirs  or  representatives  of  a  deceased  sailor,  and  that  such  deposit  be  exempt 
from  liability  for  such  sailor's  debts:  Provided,  That  the  Government  shall  be 
liable  for  the  amount  deposited  to  the  person  so  depositing  the  same. 

"  Sec.  2.  That  fur  any  sums  not  less  than  five  dollars  so  deposited  for  the 
period  of  six  months  or  longer,  the  sailor,  on  his  final  discharge,  shall  be  paid 
interest  at  the  rate  of  four  pi»r  centum  per  annum. 

"  Sec.  3.  That  the  system  of  deposits  herein  estublished  shall  be  carried  Into 
execution  under  such  regulations  as  may  be  established  by  the  Secretary  ot 
the  Navy." 

In  decision  of  the  Comptroller  of  the  Treasury  of  January  9,  1908,  14  Comp. 
Dec.,  412,  it  was  held  that : 

"  Desertion  is  a  willful  absence  from  the  service  without  leave  and  with  the 
intention  of  not  returning,  and  forfeits  all  pay  and  allowances,  including  re- 
tained pay,  accrued  at  the  time  it  takes  place.  (Digest  2d  Comp.  Dec.,  vol.  1, 
sees.  697,  G09,  and  707;  id.,  vol.  2,  sec.  207;  2  Comp.  Dec..  200;  4  Comp.  Dec., 
279.)  It  is  not  necessary  that  the  fact  of  desertion  should  be  evidenced  by  the 
Judgment  of  a  court-martial;  it  is  sufiicient  if  it  appear  on  the  rolls,  (United 
States  t?.  Landers,  92  U.  S.,  77,  79.)  Neither  is  it  inconsistent  with  the  fact 
of  desertion  that  the  claimant  was  restored  to  duty  without  trial." 

It  has  also  been  held  that  where  desertion  was  an  accomplished  fact  and 
the  records  so  correctly  state  it,  the  action  of  the  Navy  Department  in  agreeing 
to  condone  the  offense  does  not  alter  the  fact  of  desertion  and  does  not  authorize 
refund  of  the  pay  and  allowances  forfeited  by  reason  thereof.    27  Ck)mp.  Dec.,  46. 

The  question  has  arisen  in  this  case  as  to  whether  claimant's  subsequent  hon- 
orable service  in  the  Navy,  from  February  26,  1914,  to  February  25,  1918,  would 
operate  to  relieve  him  from  the  forfeiture  of  deposits  occasioned  by  his  deser- 
tion from  the  Navy  December  24,  1906. 

It  is  well  established  that  the  amount  due  at  date  of  desertion  Is  forfeited 
by  desertion,  and  also  it  is  provided  by  the  act  of  February  9,  1889,  supra,  that 
deposits  as  savings  are  forfeited  by  desertion. 

Aside  from  the  question  of  desertion,  the  claimant  would  not  be  entitled  to 
have  the  amount  of  his  deposits  paid  to  him  until  final  payment  on  discharge. 

I  am  accordingly  of  opinion  that  claimant's  honorable  service  in  his  subse- 
quent enlistment  does  not  entitle  him  to  a  refund  of  the  amount  of  his  deposits 
Ui  a  i)rior  enlistment  from  which  he  actually  deserted  and  failed  to  return 
therefrom. 

The  memorandum  decision  to  the  effect  that  claimant's  honorable 

service  in  his  subsequent  enlistment  does  not  entitle  him  to  a  refund 

of  the  amount  of  his  deposits  in  a  prior  enlistment  from  which  he 

deserted  is  approved. 

STAMP  TAXES— PORTO  RICO. 

Documentary  tax  stamps  used  in  Porto  Rico  in  connection  with  bonds  issued 
in  favor  of  the  United  States  Government  are  not  stamp  taxes  "  on  artidea 
produced  in  Porto  Rico  and  transported  to  the  United  States  or  consumed 
in  the  island  *'  within  the  exception  in  the  act  of  March  2, 1917,  39  Stat.,  954, 
and  the  proceeds  thereof  must  accordingly  be  deposited  in  the  Treasury  of 
the  United  States  as  internal  revenue  coUectionB,  and  not  la  the  Treasury 
of  Porto  Rico. 
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Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  March  17, 1922: 

I  have  your  letter  of  March  7,  1922,  requesting  decision  whether 
the  proceeds  from  the  sale  of  documentary  stamps  in  Porto  Bico 
should  be  deposited  to  the  credit  of  the  treasurer  of  Porto  Bico  for 
the  benefit  of  the  Porto  Rican  Government  or  covered  into  the 
United  States  Treasury  as  general  internal  revenue  collections. 

The  Commissioner  of  Internal  Revenue  states  that  the  documentary 
stamps  in  question  '^  are  used  in  Porto  Rico  in  connection  with  bonds 
issued  in  favor  of  the  United  States  Government,  such  as  the  bond 
executed  on  Form  554,  United  States  Department  of  Labor,  Immigra- 
tion Service,  and  for  the  use  of  local  banks  on  drafts  on  the  United 
States  other  than  sight  drafts." 

Such  stamps  are  sold,  not  under  authority  of  any  special  law  re- 
lating to  Porto  Rico,  but  imder  the  general  internal  revenue  laws  of 
the  United  States. 

Unless  otherwise  expressly  provided  by  statute,  the  proceeds  from 
the  sale  of  tax  stamps  as  well  as  all  other  taxes  and  revenues  collected 
under  United  States  internal  revenue  laws  are  i-equired  to  be  depos- 
ited and  covered  into  the  United  States  Treasury  as  internal-revenue 
collections.    Act  of  May  10, 1916,  39  Stat ,  86. 

Section  9  of  the  act  of  March  2, 1917,  89  Stat,  954,  exempts  from 
such  requirement  the  stamp  taxes  referred  to  in  section  1  of  the  act 
of  June  29, 1906,  34  Stat.,  620,  that  is  to  say,  taxes  collected  under  the 
internal-revenue  laws  of  the  United  States  '^  on  articles  produced  in 
Porto  Rico  and  transported  to  the  United  States  or  consumed  in  the 
island,"  and  directs  that  such  taxes  be  covered  into  the  treasury  of 
Porto  Rico.    27  Comp.  Dec,  50. 

The  stamp  taxes  now  under  consideration  are  not  the  stamp  taxes 
referred  to  in  section  1  of  the  act  of  June  29,  1906,  and  section  9  of 
the  act  of  March  2,  1917,  and  there  is  no  law  specifically  exempting 
them  from  the  requirements  of  the  act  of  May  10,  1916.  Therefore, 
the  proceeds  from  such  stamp  taxes  are  required  to  be  deposited  and 
covered  into  the  Treasury  of  the  United  States. 


CONSULAR  OFFICERS— DEATH  GRATUITY. 

The  allowance  to  the  widow,  or  If  none  survive,  to  the  heirs  of  a  consular  officer 
upon  his  death  in  a  foreign  country,  provided  by  section  1749,  Revised  Stat- 
utes, is  a  gratuity,  and  can  only  be  paid  to  the  person  designated  by  tho 
law ;  if  such  person  die  after  the  consular  officer  and  before  the  actual  pay- 
ment of  the  gratuity  it  lapses  and  is  not  payable  to  the  heirs  or  personal 
representatives  of  the  deceased  beneficiary  or  to  the  other  beneficiaries 
named  in  the  law. 

Decision  by  Comptroller  General  McCarl,  March  18,  1922: 

The  Chief,  State  and  Other  Departments  Division,  this  office, 
submitted  a  memorandum  of  December  30, 1921,  as  to  whom  payment 
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is  authorized  of  the  allowance  provided  by  section  1749,  Sevised 
Statutes,  upon  the  death  of  a  diplomatic  or  consular  officer  of  the 
United  States  in  a  foreign  country.    The  statute  provides — 

Whenever  any  diplomatic  or  consular  officer  of  the  United  States  dies  In  tt 
foreign  country  in  the  discharge  of  his  duty,  there  shaU  be  paid  to  his  widow, 
or,  if  no  widow  survive  him,  then  to  his  heirs  at  Itrw,  a  sum  of  money  equal 
to  the  allowance  now  made  to  such  officer  for  the  time  necessarily  occupied  in 
making  the  transit  from  his  post  of  duty  to  his  residence  in  the  United  States. 

The  payment  authorized  to  be  made  is  specifically  a  sum  equal  to 
the  allowance  which  would  be  paid  the  officer  if  he  returned  from 
his  foreign  post  of  duty  to  the  United  States  and  is  therefore  in 
lieu  of  such  an  allowance.  It  is  to  be  observed  that  the  conditions 
are  presumptively  similar  upon  the  death  of  the  officer  as  would 
have  maintained  if  living  and  returning  to  the  United  States,  to  wit^ 
that  an  ci^pense  is  involved  which  the  United  States  intends  to  pay 
instead  of  the  officer,  and  that  upon  death  that  expense  of  the  return. 
will  be  incurred  the  sajgae  as  it  would  have  been  incurred  if  the 
officer  had  been  living.  This  must  be  understood  as  the  foundation 
for  the  enactment  rather  than  an  intention  to  make  an  allowance 
simply  because  of  the  death  of  the  officer.  Nevertheless  there  is  no 
specific  condition  in  the  enactment  which  requires  the  return  of  the 
body  upon  the  death  of  the  officer.  It  is  the  lack  of  such  specific 
condition  which  leads  to  the  conclusion  that  the  allowance  authorized 
to  be  paid  is  in  the  nature  of  a  gratuity.  In  other  words,  while 
the  basis  of  the  allowance  is  the  expense  attendant  on  return  from 
abroad,  yet  that  expense  not  being  required  to  be  actually  incurred 
makes  the  allowance  in  substance  a  gift.  The  enactment  with  refer- 
ence thereto  specifies  those  who  shall  receive  its  payment  and  in  so 
specifying  it  must  be  understood  that  they  are  to  take  in  their  re- 
spective order  as  named  in  the  statute.  It  follows,  therefore,  that 
the  time  of  the  death  determines  the  condition  under  which  the 
allowance  is  to  be  paid  and  to  whom  it  is  to  be  paid  and  no  subse- 
quent event  can  change  that  fact.  There  is  no  progressive  right  to 
payment.  If  then  the  one  first  named  is  living  at  the  death  of  the 
officer,  that  one  is  the  one  to  be  paid  the  allowance  and  no  subsequent 
event  can  create  a  status  for  payment  to  anyone  else.  The  allowance 
having  sufficient  elements  of  a  gratuity  can  be  paid  to  none  other 
than  such  one,  and  if  that  one  can  not  receive  its  payment  it  can  not 
be  made  to  anyone.  The  conclusion  of  the  memorandum  decision 
that  the  payment  is  authorized  to  be  made  progressively  in  the  order 
named  in  the  statute  is  disapproved.  The  one  to  whom  payment  is 
to  be  made  must  be  accepted  as  so  fixed  that  it  can  not  shift  to  any- 
one than  the  one  living  who  would  be  the  first  taker  at  the  time  of 
the  death  of  the  officer,  and  if  that  one  does  not  exist  when  the  pay* 
ment  is  to  be  made,  no  payment  is  authorized. 
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In  the  case  submitted  with  the  memorandum  decision,  that  of 
John  B.  Terres,  deceased,  late  consul  at  Port  au  Prince,  Haiti,  the 
officer  died  November  1,  1921,  survived  by  a  widow  who  has  since 
died  without  receiving  payment  of  the  allowance  provided  by  the 
statute.  The  widow  under  the  statute  being  the  first  taker,  and  no 
payment  now  being  possible  to  her  by  reason  of  her  death,  no  pay- 
ment is  authorized  to  be  made. 


ADVANCE  PAYMENTS— SUPPLEMENTAL  CONTRACTS. 

It  is  not  within  the  power  or  Jurisdiction  of  any  contracting  officer  of  the 
Army  or  the  War  Department  to  make  a  supplemental  agreement  with  a 
contractor  to  pay  any  part  of  the  contract  price  before  it  is  due  in  con- 
sideration of  the  reduction  of  the  total  amount  to  be  paid  under  the  orig- 
inal contract,  where  no  change  in  the  work  covered  by  the  original  contract 
is  involved. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  March  18,  1922: 

I  have  your  letter  of  February  20,  requesting  decision  "whether 
a  supplemental  agreement  may  be  lawfully  entered  into  with  the 
Nashville  Bridge  Co.  providing  for  the  earlier  payment  of  a  por- 
tion of  the  percentages  being  withheld  under  the  terms  of  the  con- 
tract until  the  work  covered  by  the  contract  has  been  completed  and 
accepted,  the  consideration  being  a  reduction  in  total  amount  to  be 
paid  under  the  contract, '' 
The  material  facts  in  this  case  are  as  follows: 
By  contract  dated  March  18, 1920,  the  Nashville  Bridge  Co.  under- 
took to  furnish  all  the  labor  and  material  and  construct,  deliver 
and  erect  the  steel  lock  gates  for  lock  E,  Cumberland  Kiver,  com- 
plete, for  $28,740.  Work  was  required  to  be  begun  within  10  days 
after  receipt  of  copy  of  the  contract,  the  shop  work  to  be  completed 
within  150  calendar  days  thereafter  and  the  erection  of  the  gates 
at  lock  site  to  be  completed  within  50  fair  working  days  after  same 
could  be  begun.  The  contract  provided  that  75  per  cent  of  the 
contract  price  would  be  paid  when  the  shop  work  was  completed  and 
the  gates  delivered,  the  remaining  25  per  cent  to  be  paid  upon  com- 
pletion of  erection,  adjustments  and  final  acceptance  of  the  gates. 
With  reference  to  the  erection  of  the  gates,  the  contract  provided : 

Tbe  contractor  shaU  erect  the  gates  in  place,  adjust  the  pintles,  connect  the 
gates  to  the  anchorages,  attach'  gate  spars,  and  make  all  of  the  adjustments 
necessary  to  permit  the  gates  to  be  easily  operated  in  the  manner  contemplated. 
The  timber  miter  sills  are  already  in  place  and  bolted  down,  and  these  shaU  be 
trimmed  so  as  to  give  a  tight  contact  with  the  lower  edge  of  the  gate  when  the 
leaves  are  ''in  miter"  and  thus  prevent  leakage  under  the  gate.  The  steel 
quoin  plates  will  be  placed  in  approximate  position  by  the  United  States.  After 
the  gates  are  erected,  the  miter  sills  trimmed,  and  the  miter  posts  brought  into 
contact,  or  placed  "in  miter/'  the  quoin  plates  shall  be  moved  out  to  contact 
with  the  quoin  posts,  using  steel  wedges  if  required  for  the  purpose.  After 
the  quoin  plates  are  thus  placed  in  correct  adjustment,  there  shaU  be  poured  into 
tlie  spaces  back  of  them«  using  calking  of  oakum  to  prevent  escape,  a  grout  of 
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1  part  cement  to  1  part  fine  sand,  with  proportion  of  water  to  g^ive  sufficient 
fluidity.  After  the  grouting,  the  gates  shall  not  be  moved  In  any  manner  under 
48  hours. 

It  is  stated  that  the  steel  has  been  erected  at  the  site,  the  riveting 
and  painting  completed,  and  that  "  there  only  remains  a  slight  dress- 
ing of  the  miter  posts  to  make  the  entire  project  acceptable."  It  is 
also  stated  that  "  the  dressings  of  the  miter  posts  involves  expendi- 
tures not  to  exceed  $200,"  but  that "  owing  to  the  weather  and  condition 
of  the  river  at  this  time  of  the  year  it  is  doubtful  when  the  work  can 
be  done."  It  has  now  been  practically  two  years  since  the  work,  re- 
quiring only  150  calendar  days  and  50  fair  working  days,  was  under- 
taken, and  I  am  not  advised  as  to  the  cause  or  explanation  of  the  de- 
lay in  final  completion  of  the  work. 

The  proposed  supplemental  agreement  relates  not  to  any  work  to 
be  performed  under  the  contract,  but  only  to  payments  to  be  made 
thereunder.  In  other  words,  the  adjustment  contemplated  involves 
not  the  making  of  a  contract  to  accomplish  an  authorized  project, 
but  the  settlement  with  the  contractor  for  work  accomplished  or  to 
be  accomplished  under  an  existing  contract.  It  is  not  within  the 
power  or  jurisdiction  of  any  contracting  oflBcer  of  the  Army  or  the 
War  Department  to  make  supplemental  agreements  to  accomplish, 
such  adjustments  where  no  increase,  reduction,  or  other  change  in  the 
work  covered  by  the  contract  is  involved.  That  is  to  say,  no  officer 
of  the  Army  or  the  War  Department  is  authorized  to  enter  into  an 
agreement  for  the  payment  of  any  part  of  the  contract  price  under  an 
existing  contract  before  the  same  is  legally  due  under  the  terms  of 
said  contract.  The  fact  that  the  contractor  may  agree  to  accept  less 
than  the  contract  price  in  consideration  of  partial  payment  in  ad- 
vance of  the  date  due  is  not  material.  Such  a  transaction  would  amount 
to  nothing  more  than  an  advance  or  a  loan  of  money  for  a  considera- 
tion; and  the  authority  to  make  such  advances  or  loans  is  not  within 
any  of  the  powers  conferred  by  law  on  the  Army  or  the  War  Depart- 
ment   See  1  Comp,  Gen.,  286. 

The  fact  that  the  amount  withheld  in  this  case  may  be  greater  than 
is  necessary  to  properly  safeguard  the  Government's  interests  under 
the  contract  is  not  for  consideration. 

You  suggest  that  "  if  this  and  occasional  similar  contracts  may  be 
modified  to  provide  for  payments  as  demanded  by  equity  to  con- 
tractors, and  not  in  any  way  in  derogation  of  the  interests  of  the 
United  States,"  the  effect  will  be  improvement  in  the  relation  between 
the  Government  and  its  contractor  citizens.  The  merits  of  such  a 
policy  need  not  be  particularly  commented  on  at  this  time,  but  I  may 
suggest  that  matters  of  payments  are  for  providing  by  proper  terms 
in  the  contracts  and  not  by  giving  contracting  officers  authority 
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through  modifications  of  the  contracts  to  make  what  may  be*  deemed 
equitable  settlements  with  contractors. 

The  request  of  the  contractor  for  the  payment  was  made  some 
months  ago  (December,  1921)  and  perhaps  the  conditions  and 
i!rgent  needs  which  then  maintained  do  not  now  exist,  but  the  matter 
having  been  submitted  for  the  consideration  of  this  office,  reply 
thereto  has  been  made  accordingly. 


NAVY  PAY— LONGEVITY, 

Naval  officers  are  entitled  imder  act  of  May  18,  1020,  41  Stat.,  604,  to  credit 
for  longevity  pay  purposes  for  aU  active  Federal  service  while  in  the  Na- 
tional Guard,  Naval  Militia,  National  Naval  Volunteers,  and  Naval  Reserve 
Force. 

Decision  by  Comptroller  General  McCarl,  March  21,  1922: 

Thomas  V.  Corey,  former  ensign  (temporary),  United  States 
Navy,  applied  February  20, 1922,  for  review  of  settlement  No.  215863, 
dated  February  8,  1922,  Navy  Department  Division,  this  office,  dis- 
allowing his  claim  for  longevity  pay  from  September  1  to  November 
SO,  1921. 

It  appears  that  claimant  as  a  member  of  the  National  Guards 
State  of  New  York,  was  mustered  into  the  United  States  service  on 
July  5,  1916,  and  mustered  out  on  March  24,  1917,  a  service  period 
of  8  months  and  20  days;  that  he  accepted  commission  as  ensign  in' 
the  Naval  Militia  of  New  York  on  May  7, 1917,  and  performed  active 
service  with  the  Navy  from  June  1,  1917,  to  April  21,  1919,  1  year 
10  months  and  21  days;  that  he  was  an  ensign,  temporary,  in  the 
Navy  from  April  22, 1919,  to  November  30, 1921. 
The  act  of  May  18, 1920, 41  Stat.,  604,  provides : 

That  hereafter  longevity  pay  for  ofScers  tn  the  Army,  Navy,  Marine*  Corps, 
Coast  Guard,  Public  Health  Service,  and  Coast  and  Geodetic  Survey  shaU  be 
based  on  the  total  of  all  service  in  any  or  all  of  said  services. 

Under  that  act  any  service  in  the  Army  that  may  be  counted 
for  longevity  pay  purposes  for  an  officer  of  the  Army  may  also 
be  counted  for  an  officer  in  the  Navy.  An  officer  of  the  Army  is 
entitled  to  count  prior  service  as  a  member  of  the  National  Guard 
when  in  Federal  service,  and,  therefore  claimant  is  entitled  to 
longevity  credit  for  the  period  July  5,  1916,  to  March  24, 1917,  dur- 
ing which,  as  a  member  of  the  New  York  National  Guard,  he  per- 
formed Federal  service.  Also  he  is  entitled  to  credit  for  prior 
service  in  the  Naval  Militia,  National  Naval  Volunteers,  and  Naval 
Reserve  Force  while  in  Federal  service  from  June  1,  1917,  to  April 
21, 1919.  25  Comp.  Dec,  327,  and  unpublished  decision  of  the  Comp* 
troUer  General  dated  November  2,  1921. 
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Accordingly  claimant  completed  five  years'  longevity  service  on 
September  10,  1921,  and  for  the  period  September  11  to  November 
SO,  1921,  2  months  and  20  days,  he  is  entitled  to  the  pay  of  an  ensign 
after  five  years  at  $1,870  per  annum.  Having  received  the  pay  of 
an  ensign  at  $1,700  per  annmn  for  that  period  he  is  now  entitled  to 
the  difference  of  $170  per  annum  for  2  months  and  20  days,  amount- 
ing to  $37.78. 

Upon  this  review  the  settlement  is  reversed  and  $37.78  certified 
due  claimant. 


APPROPRIATIONS   FOR  REPAIRS  OR  IMPROVEMENTS— WHETHER 

PUBLIC  BUILDING  APPROPRIATIONS. 

The  mere  fact  that  an  appropriation  for  repairs  or  improvements  Is  carried 
in  an  net  under  the  subhead  "  Public  buildings  "  does  not  constitute  it  a 
public  building  appropriation  within  the  meaning  of  the  act  of  August 
24,  1912,  37  Stat,  487.    1  Comp.  Gen.,  435,  adhered  to. 

ComptroUer  General  McCarl  to  the  Secretary  of  the  Interior,  March  21,  1922: 
I  have  your  letter  of  March  2,  requesting  a  reconsideration  of  my 
decision  of  February  17,  1922,  to  the  effect  that  the  appropriation 
of  $220,000  made  in  the  sundry  civil  appropriation  act  of  June  23, 
1913,  38  Stat.,  43,  for  repairs  and  improvements  to  the  Patent  Of- 
fice Building  was  an  annual  appropriation  and  therefore  is  not  avail- 
able for  obligations  incurred  after  June  30, 1914. 

As  the  basis  of  your  request  for  a  reconsideration  you  refer  to  a 
letter  addressed  to  you  by  the  Commissioner  of  Patents  under  date 
of  February  28,  1922,  in  which  reasons  for  a  reconsideration  aro 
advanced,  as  follows: 

(1)  The  urgent  need  of  the  Patent  Office  for  the  addition  to  the 
building. 

(2)  That  as  the  appropriation  indicates  it  was  the  wish  of  Con- 
gress to  have  an  addition  made  to  the  Patent  Office  that  wish  should 
be  carried  out. 

(3)  That  the  appropriation  is  made  under  the  heading  ^^  Public 
buildings.'' 

(4)  That  the  work  contemplated  under  this  appropriation  could 
not,  under  the  uniform  rulings  of  former  accounting  officers,  have 
been  accomplished  under  an  ordinary  appropriation  for  repairs  or 
preservation. 

That  the  needs  of  the  Patent  Office  for  additional  space  are  not 
for  consideration  in  determining  the  question  here  presented  is 
fundamental  and  requires  no  amplification  or  citation  of  authorities 
to  support  it.  It  may  be  mentioned  that  the  urgent  need  of  the 
Patent  Office  for  additional  space  was  presented  to  the  Congress 
when  this  appropriation  was  asked  for  and  yet,  although  the  appro- 
priation was  made  in  June,  1913,  and  remained  available  until  June 
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80,  1914,  nothing  at  all  was  done  to  obligate  the  appropriation  in 
any  amount 

With  reference  to  the  second  reason  advanced  by  the  Commis- 
«ioner  it  is  to  be  said  that  the  provision  of  law  under  consideration 
indicates  the  desire  or  consent  of  the  Congress  that  an  addition  to 
the  Patent  Office  be  made  at  that  time,  but  it  does  not  indicate  a  de- 
sire or  consent  that  the  work  contemplated  be  undertaken  after  June 
30,  1914,  and  it  is  no  indication  of  the  will  of  the  present  Congress. 
More  than  eight  years  have  elapsed  since  the  work  was  authorized 
and  responsibility  for  the  failure  to  obligate  the  appropriation  dur* 
ing  the  period  of  its  availability  must  rest  with  the  administrative 
authorities. 

The  third  reason  assigned  by  the  commissioner  evidently  is  based 
upon  the  assumption  that  each  and  every  appropriation  appearing 
under  the  subheading  '^Public  buildings,"  38  Stat.,  43,  is  a  public 
buildings  appropriation  within  the  meaning  of  the  provisions  of 
section  7  of  the  act  of  August  24,  1912,  37  Stat.,  487.  That  said 
assumption  is  erroneous  is  apparent  from  the  fact  that  numerous 
appropriations  which  are  unquestionably  annual  appropriations  are 
carried  under  said  subheading.  See  particularly  the  appropriations 
for  "  Repairs  of  buildings,  Interior  Department,"  38  Stat.,  43 ;  ^^  Re* 
pairs  and  preservation  of  public  buildings,"  id.j  15;  ^^  Mechanical 
equipment  of  public  buildings"  and  ^^ General  expenses  of  public 
buildings,"  id.,  16.  Each  of  these  and  other  annual  appropriations 
are  carried  under  a  subheading  '^  Public  buildings." 

The  fourth  and  Inst  reason  is  also  based  upon  an  erroneous  assump« 
tion.  It  is  true,  as  contended  by  the  Commissioner,  that  the  appro- 
priation for  repairs  and  preservation  of  public  buildings  generally, 
or  for  repairs  and  preservation  of  the  Patent  Office,  would  not  have 
been  available  for  the  work  contemplated  and  provided  for  under 
the  appropriation  now  under  consideration.  A  distinction  between 
^  repairs  and  preservation  "  and  "  improvements  and  additions  "  has 
been  recognized  uniformly,  but  it  does  not  follow  from  that  that 
appropriations  for  improvements  and  additions  are  necessarily  pub- 
lic buildings  appropriations  within  the  meaning  of  the  act  of  August 
24, 1912.  A  distinction  is  also  recognized  between  mechanical  equip- 
ment of  public  buildings  and  repairs  and  preservation  of  publie 
buildings,  but  it  could  not  be  seriously  contended  that  an  appropri- 
ation for  mechanical  equipment  of  public  building  was  other  than 
an  annual  appropriation. 

I  find  nothing  in  the  facts  or  arguments  presented  to  justify  anj 
change  in  the  conclusion  announced  in  my  decision  of  February  17, 
1922,  1  Comp.  Gen.,  435,  and  for  reasons  set  forth  therein  said  de> 
eision  must  be  and  is  adhered  to. 
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DESTTTUTB  AMERICAN  SEAMEN— TRANSPORTATION. 

Sections  4577  and  4578,  Revised  Statutes,  requirisg  consular  officers  to  provide 
transportation  for,  and  American  vessels  to  transport,  destitute  American 
f«eamen,  do  not  malce  it  mandatory  that  such  transportation  be  furnished 
on  an  American  vessel,  it  being  within  tlie  discretion  of  the  Secretaiy  of 
State  to  permit  such  transportation  on  a  foreign  vessel,  provided  the  rate 
paid,  when  an  American  vessel  is  available,  be  not  in  excess  of  that  pre* 
scribed  for  American  vessels. 

Comptroller  General  McCarl  to  the  Secretary  of  State^  March  22»  1922: 

I  have  your  letter  of  March  4,  requesting  decision  whether  consular 
officers,  in  arranging  for  transportation  to  the  United  States  of  desti- 
tute American  seamen,  are  required  to  provide  such  transportation 
on  American  vessels  where  same  are  available,  or  whether  the  trans- 
portation may  be  provided  on  a  foreign  vessel,  even  though  an 
American  vessel  is  available,  V7hen  a  rate  more  favorable  to  the 
United  States  may  be  obtained  on  the  foreign  vessel. 

Section  4577,  Eevised  Statutes,  requires  that  consular  officers  "  pro- 
vide for  the  seamen  of  the  United  States,  wrho  may  be  found  desti- 
tute vrithin  their  districts,  respectively,  sufficient  subsistence  and  pas- 
sage to  some  port  in  the  United  States,  in  the  most  reasonable  manner^ 
at  the  expense  of  the  United  States,  subject  to  such  instructions  ad 
the  Secretary  of  State  shall  give." 

American  vessels  are  compelled,  under  the  provisions  of  section 
4578,  Bevised  Statutes,  to  transport  destitute  American  seamen  to 
the  United  States  at  the  request  of  consular  officers,  and  said  section 
limits  the  rate  of  compensation  to  be  paid  for  such  transportation* 
Therefore,  a  consular  officer  would  not  be  authorized  to  provide  the 
transportation  on  a  foreign  vessel  at  a  rate  in  excess  of  the  rate  pre- 
scribed for  American  vessels  unless  no  American  vessel  is  available. 
The  requirement  of  the  law  is  that  the  transportation  shall  be  pro* 
vided  "  in  the  most  reasonable  manner,  ♦  *  ♦  subject  to  such  in- 
structions  as  the  Secretary  of  State  shall  give." 

You  state  that — 

Inasmuch  as  paragraph  283  of  the  Consular  Regulations  provides  that  con- 
sular officers  may  contract  with  the  masters  of  foreign  vessels  at  reasonable 
rates  for  the  transportation  of  destitute  seamen  when  opportunities  by  Ameri- 
can vessels  do  not  offer,  it  is  believed  that  contracts  should  not  be  made  with 
the  masters  of  foreign  vessels  for  the  transportation  of  destitute  seamen  wlien 
American  vessels  are  present  and  available. 

Subject  to  the  condition  that  transportation  can  not  be  provided 
on  a  foreign  vessel  at  a  rate  in  excess  of  the  rate  prescribed  by  law 
for  an  American  vessel  unless  no  American  vessel  is  available,  the  ma^ 
ter  is  within  your  administrative  discretion. 


DSCISIONS  OF  THE  GOMFTROLLaER  GEKERAXi.  535 

CONTRACTS— CONSIDERATION. 

Where  the  duties  and  functions  of  two  Government  establishments  require 
similar  services  to  be  performed  by  nongovernmental  agencies,  It  Is  within 
tlie  discretion  of  such  establishments  to  contract  separately  and  indepen- 
dently with  the  same  party  for  sucli  services  and  to  cooperate  vrith  each 
oUier  by  stipulating  as  part  consideration  for  the  respective  contracts  that 
the  contractor  shall  enter  into  u  similar  contract  with  the  other  establish* 
ment. 

Comptroller  General  McCarl  to  the  Director,  United  States  Veterans'  Bnrean, 
March  22,  1922: 

I  have  your  letter  of  February  20, 1922,  requesting  decision  whether 
the  Federal  Board  for  Vocational  Education  and  the  United  States 
Veterans'  Bureau  may  each  enter  into  a  contract  with  the  National 
Tuberculosis  Association  under  which  the  said  association  shall 
make  various  investigations  and  studies  of  health  or  disease  phases 
of  vocational  education  and  placement,  for  which  it  shall  be  paid  by 
the  board  and  the  bureau  from  their  respective  appropriations  a 
compensation  set  forth  in  each  of  the  respective  contracts. 

You  do  not  formulate  any  other  more  specific  question.  The 
authority  of  the  Federal  Board  for  Vocational  Education  to  make 
contracts  under  its  appropriations  is  not  a  matter  for  decision  on 
your  application,  but  the  contract  which  you  propose  to  make  carries 
a  provision  that  the  consideration  for  its  execution  shall  be  the  exe- 
cution of  a  similar  contract  by  and  between  the  board  and  the  asso- 
ciation. I  understand  the  question  for  decision  to  turn  upon  whether 
both  the  bureau  and  the  board  are  now  authorized  by  law  to  make 
a  contract  of  this  character.  Decision  will  be  limited  to  that  phase 
of  the  submission.  If  there  is  any  other  specific  question  in  con- 
nection with  this  matter  of  which  decision  is  desired  it  may  be  sub- 
mitted hereafter.  In  this  connection  it  may  be  said  that  requests 
for  advance  decision  should  formulate  the  specific  question  to  be 
decided,  as  this  office  can  not  undertake  in  such  a  decision  to  consider 
all  possible  legal  objections  to  a  proposed  payment  or  contract. 

The  Federal  Board  for  Vocational  Education  was  created  by  sec- 
tion 6  of  the  act  of  February  28,  1917,  89  Stat,  982,  an  act  to  pro- 
mote  vocational  education  and  cooperation  with  the  States  in  the 
promotion  of  education  in  agriculture  trades  and  industries.  One 
of  the  duties  imposed  upon  the  board  by  that  section  is  to  make  or 
cause  to  be  made  studies,  investigations,  and  reports,  with  particular 
reference  to  their  use  in  aiding  the  States  in  the  vocational  education 
activities  provided  for  by  the  act. 

This  act  is  a  civilian  measure  having  no  special  relation  to  voca- 
tional rehabilitation  of  disabled  ex-service  men  of  the  Army  and 
Navy. 

The  act  of  June  27,  1918,  40  Stat.,  617,  imposed  upon  the  board 
the  further  duty  of  providing  for  vocational  rehabilitation  and  re-> 
torn  to  civil  employment  of  disabled  persons  discharged  from  the 
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military  and  naval  »3rvice  forces  of  the  United  States.  Section  5 
of  this  act  makes  it  the  duty  of  the  board  to  make  or  cause  to  have 
made  studies,  investigations,  and  reports  regarding  vocational  re* 
habilitation  of  these  disabled  persons  and  their  placement  in  suit^ 
able  or  gainful  occupations. 

Section  3  of  the  act  of  August  9,  1921,  42  Stat.  148,  transferred 
to  the  Veterans'  Bureau  the  functions,  powers,  and  duties  conferred 
upon  the  Federal  Board  for  Vocational  Education  by  the  act  of 
June  27,  1918,  and  amendments  thereto,  leaving  with  the  said  board 
its  functions,  powers,  and  duties  under  the  act  of  February  23, 1917* 

It  is  now  the  duty  of  the  board  to  make,  or  cause  to  be  made,  the 
studies,  investigations,  and  reports  provided  for  in  section  6  of  the 
act  of  February  23,  1917,  and  the  duty  of  the  bureau  to  make,  or 
cause  to  be  made,  those  provided  for  by  section  5  of  the  act  of  June- 
27,  1918.  It  is  within  the  discretion  of  the  bureau  and  the  boards 
respectively,  to  contract  separately  and  independently  for  the  mak- 
ing of  those  studies,  investigations,  and  reports.  There  is  no  reason- 
why  the  two  branches  of  the  service  may  not  cooperate, with  each 
other  by  contracting  separately  and  independently  with  the  same 
agency,  and  stipulating  that  part  of  the  consideration  for  the  service 
to  be  rendered  shall  be  the  making  of  the  other  contract. 


RELIEF  OP  NAVY  DISBURSING  OFFICERS. 

A  Navy  disbursing  officer  having  been  tried  by  court-martial  and  found  guilty 
of  embezzlement,  and  the  Secretary  of  the  Navy  having  approved  such, 
finding,  a  ccrtilicate  by  the  Secretary  that  the  loss  of  funds  was  without 
fault  or  negligence  on  the  part  of  such  officer  is  not  effective  and  does  not 
warrant  the  accounting  officers  in  relieving  the  officer  from  responsibility 
under  the  act  of  July  11, 1919,  41  Stat.  132. 

Decision  by  Comptroller  General  McCarl,  March  23,  1922: 

The  Chief  of  the  Navy  Department  Division  submits  for  such: 
action  as  may  be  deemed  necessary  settlement  No.  16782-D,  dated 
May  16, 1921,  made  by  the  Auditor  for  the  Navy  Department  of  the 
account  of  Lieut.  T.  F.  Howe  (S.  C),  United  States  Navy ,  wherein 
Vas  disallowed  $12,879.98  set  out  on  the  account  current  for  the 
period  from  October  1,  1919,  to  October  31,  1919,  as  "cash  unac- 
counted for." 

The  settlement  has  been  sent  to  this  oflSce  by  reason  of  the  receipt  of 
a  letter  from  the  Secretary  of  the  Navy,  dated  February  28,  1922, 
which  reads  as  follows : 

I  certify  that  the  loss  or  deficiency  below  mentioned  occurred  without  fanlt 
or  negligence  on  the  part  of  the  officer  concerned  and  that  this  officer  was  in. 
the  Une  of  his  duty  when  such  loss  or  deficiency  occurred.  In  view  of  snch 
facts,  and  of  the  authority  in  me  vested  by  the  act  of  July  11,  1919,  I  request 
tliat  the  following  credit  be  made  in  the  accounts  of  this  officer : 

CXhief  Pay  Clerk  Theodore  F.  Howe  (S,  0.).  U.  S.  N.,  representing 
the  loss  of  funds  while  this  officer  performed  duty  on  the  Roches* 
ter  and  suspended  on  GertiUcate  18356-D,  supplementary  to  certifi- 
cate 1703&-D $12, 8TD.  OS 
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The  act  of  July  11, 1919, 41  Stat.,  182,  provides: 

The  accounting  officers  of  the  Treasury  shall  relieve  any  disbursing  officer  of 
the  Navy  charged  with  responsibility  on  account  of  loss  or  deficiency  while  in 
the  line  of  his  duty,  of  Government  funds,  vouchers,  records,  or  papers,  in  hla 
charge,  where  such  loss  or  deficiency  occurred  without  fault  or  negligence  on 
the  part  of  said  officer:  Provided^  That  tJie  Secretary  of  the  Navy  shall  have 
determined  that  the  officer  was  in  the  line  of  his  duty,  and  the  loss  or  deficiency 
occurred  without  fault  or  negligence  on  his  part:  Provided  further.  That  the 
determination  by  the  Secretary  of  the  Navy  of  the  aforesaid  questions  shall  be 
conclusive  upon  the  accounting  officers  of  the  Treasury :  Provided  furtJicr,  That 
all  cases  of  relief  granted  under  this  authority  during  any  fiscal  year  shall  be 
reported  in  detail  to  the  Congress  by  tlie  Secretary  of  the  Navy. 

It  appears  from  Court-Martial  Order  No.  96,  1920,  that  on  AprU 
19, 1920,  Lieut.  (T.)  Theodore  F.  Howe,  Supply  Corps,  United  States 
Navy,  was  tried  by  general  court-martial  on  the  charge  of  embezzle- 
ment (two  specifications)  and  by  said  court  found  guilty,  as  specified 
in  the  sentence,  but  the  court  recommending  as  follows : 

The  members  of  the  court  unanimously  recommended  him  to  the  clemency  of 
the  reviewing  authority  in  consideration  of  his  long  service,  his  spotless  record, 
his  excellent  reputation  for  honesty  and  integiity,  the  absence  of  any  testimony 
indicating  that  he  converted  these  funds  to  his  own  use  or  profited  by  them  in 
any  way ;  or  tiiat  he  was  careless  or  negligent  in  liundling  Government  funds ; 
and  the  probability  as  shown  by  the  evidence  that  these  funds  were  taken  by 
parties  otlier  tiian  the  accused. 

It  is  unnecessary  to  comment  on  the  fact  that  the  officer  was  found 
guilty  of  the  crime  of  embezzlement,  and  yet,  notwithstanding  the 
court  in  its  recommendation  for  mercy  stated  that  there  was  an  ab- 
sence of  testimony  indicating  that  he  had  converted  the  funds  to  his 
own  use  or  profited  thereby  or  was  careless  or  negligent  in  handling 
Government  funds,  and  there  was  probability  that  other  parties  may 
have  taken  the  funds,  the  Acting  Secretary  of  the  Navy,  on  July  12, 
1920,  approved  the  proceedings,  findings,  and  sentence,  and  reduced 
the  sentence  as  to  the  loss  of  pay  and  numbers. 

The  officer  having  been  found  guilty  of  the  crime  of  embezzlement 
after  trial  and  the  Secretary  of  the  Navy  having  approved  the  find- 
ing, the  matter  is  not  one  to  which  the  act  of  1919  relates  and  tho 
effect  of  the  court-martial  finding  and  approval  can  not  be  set  aside  by 
a  certificate  under  said  statute. 

I  therefore  conclude  that  under  the  facts  the  certificate  of  tho 
Secretary  of  the  Navy,  under  date  of  February  28,  1922,  was  not 
authorized  by  the  act  of  July  11,  1919,  and  does  not  authorize  the 
accounting  officers  to  pass  credit  to  Lieutenant  Howe  for  the  amount 
of  $12,879.98  concerned. 


RECORDING  FEES— DISTRICT  OF  COLUMBIA, 

The  act  of  February  4, 1905,  83  Stat.,  689,  requiring  a  fee  based  upon  the  c:apftal 
stock  of  the  corporation,  In  addition  to  the  regular  recording  fee,  for 
recording  the  certificate  of  incorporation,  is  not  applicable  to  corporatiaiw 
which  are  not  capitalized. 
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Decision  by  Comptroller  General  McCarl,  March  2Sy  1922: 

The  Chief  of  the  State  and  Other  Departments  Division,  this  office, 
submitted  March  11, 1922,  the  following: 

In  his  return  of  fees  and  emolnments  of  his  office  for  the  quarter  ended  Sep- 
tember 30, 1921,  John  F.  Oosteilo,  recorder  of  deeds  for  the  District  of  Oolumbia, 
repoited  fees  collected  for  filing,  indexing,  and  recording  articles  of  incorpora- 
tion of  S4  corporaations,  in  27  of  which  he  charged  the  additional  fees,  amount- 
ing to  $710,  provided  by  tlie  act  of  February  4,  1905,  33  Stat.,  689,    •    •    •  . 

The  provisions  of  this  act  were  not  applied  to  the  remaining  57  cases  because 
*  *  *  the  corporations  were  not  capitalized.  It  has  never  been  the  practice 
siDce  the  passage  of  the  act  in  1905  to  apply  the  provisions  of  the  act  to  non- 
capitalized corporations,  all  which  fall  under  the  subchapters  of  chapter  18  of 
the  Code  of  Laws  for  tlie  District  of  Columbia. 

•  •  •  •  *  •  0       . 

I  hold  that  the  provisions  of  the  act  of  February  4,  1905,  33  Stat.,  689,  do 
not  apply  to  noncapitalized  corporations  and  that  the  recorder  of  deeds  should 
not  be  charged  ^v'ith  any  further  amount  od  account  of  collections  of  fees  in 
these  57  cases  under  the  provisions  of  the  above  act. 

Submitted  for  approval,  modification,  or  disapproval. 

Section  562  of  the  act  of  March  3, 1901, 81  Stat.,  1189-1276,  entitled 
*^An  act  to  establish  a  C!ode  of  Law  for  the  District  of  Columbia,^' 
provides : 

Si&c.  552.  Fees. — ^The  legal  fees  for  the  services  of  the  recorder  shall  be  as 
follows,  namely: 

For  filing,  recording,  and  indexing,  or  for  making  certified  copy  of  any  instru- 
ment containing  two  hundred  words  or  less,  fifty  cents,  and  fifteen  cents  for 
each  additional  hundred  words,  to  be  collected  at  the  time  of  filing  and  when 
the  copy  is  made. 

The  act  of  February  4,  1905,  38  Stat,  689,  entitled  **  An  act  to 
amend  section  five  hundred  and  fifty-two  of  the  Code  of  Laws  for 
the  District  of  Columbia,  relating  to  incorporations,"  provides : 

That  section  five  hundred  and  fifty-two  of  the  Code  of  Laws  for  the  District 
of  Columbia  is  hereby  amended  by  adding  thereto  the  following:  In  addition 
to  the  fees  herein  required,  all  corporations  hereafter  incorporated  In  the 
District  of  Columbia  shall  pay  to  the  recorder  of  deeds  at  the  time  of  the 
filing  of  the  certificate  of  Incorporation  forty  cents  on  each  thousand  dollars 
of  the  amount  of  the  capital  stock  of  the  corporation  as  set  forth  in  its  said 
certificate:  JhrorHded  however.  That  the  fee  so  paid  shall  not  be  less  than 
twenty-five  dollars:  And  provided  further,  That  the  recorder  of  deeds  shall 
not  file  or  record  any  certificate  of  organization  of  any  incorporation  until 
it  has  been  proved  to  his  satisfaction  that  all  the  capital  stock  of  said  company 
has  been  subscribed  for  in  good  faith,  and  not  less  than  ten  per  cent  of  the  par 
value  of  tile  stock  has  been  actually  paid  In  cash,  and  the  money  derived 
therefrom  is  then  in  the  possession  of  the  persons  named  as  the  first  board  of 
trustees. 

Incidental  to  settlement  of  an  account  of  the  cash  receipts  of  the 
recorder  of  deeds  of  the  District  of  Columbia,  for  the  quarter  ended 
September  30,  1921,  certain  information  was  requested  which  was 
furnished  in  letter  of  February  17, 1922,  together  with  the  following 
explanation : 

Section  562,  of  the  Code  of  Law  for  the  District  of  Columbia,  as  amended 
February  4, 1905,  88  Stat.,  Part  I,  p.  689,  requires  the  recorder  of  deeds  of  the 
District  of  Columbia  to  collect  40  cents  on  each  thousand  dollars  of  the  capital 
stock  of  all  corporations  thereafter  incorporated  in  said  District,  with  a  mini- 
mum fee  of  $25.    That  the  Congress  meant  that  t^e  recorder  should  coUect 
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Bocb  a  tax  from  only  capitalized  corporations  is  evident  from  the  prohibition 
in  said  amendment  that  he  shall  not  file  or  record  any  such  certificate  of  in- 
corporation  until  it  has  been  proved  to  his  satisfaction  .tliat  (1)  all  of  the 
capital  stock  has  been  subscribed  for  In  good  faith;  that  (2)  not  less  than 
10  per  centum  thereof  has  been  actually  paid  in  cash,  and  that  (8)  the  money 
derived  therefrom  is  in  the  possession  of  the  persons  named  as  the  first  board 
of  trustees  of  the  corporation  proposed  to  be  organized.  This  construction 
has  been  followed  by  this  oflice  from  the  enactment  of  the  amendment  aboTQ 
mentioned,  17  years  ago,  a  contrary  construction,  it  is  very  respectfully  sub- 
mitted, being  unreasonable  and  not  intendel^  by  the  Congress. 

The  fees  accounted  for  by  the  recorder  of  deeds  were  collected  for 
filing,  recording,  etc.,  in  connection  with  subchapters  1,  2,  S,  4,  and 
12,  of  the  act  of  March  3, 1901,  31  Stat,  1280  to  1310. 

The  act  of  February  4,  1905,  is  addressed  to  that  character  of 
incorporation  in  connection  with  which  there  is  an  issue  of  capital 
stock,  such,  for  instance  as  is  provided  for  by  subchapter  4  of  chap-^ 
ter  18  of  the  act  of  March  3, 1901,  31  Stat.,  1284. 

The  memorandum  of  the  Chief  of  the  State  and  Other  Depart- 
ments Division  is  approved. 

RETAINER  PAY,  WITHBOLDMENT  OP. 

The  retainer  pay  due  under  an  enrollment  in  the  Naval  Reserve  Force  is  sub- 
ject to  increase  or  decrease  or  to  the  imposition  of  additional  conditions 
by  Congress,  and  the  fact  that  the  enrollment  was  entered  into  prior  to 
the  act  of  July  1,  1918,  40  Stat.,  210,  does  not  entitle  the  member  to 
retainer  pay  after  that  date  which  has  been  withheld  for  failure  to  comply 
with  the  minimum  drill  requirements  of  that  act 

Decision  by  Comptroller  General  McCarl,  March  24,  1922: 

James  P.  McGarry,  former  blacksmith,  first  class,  United  States 
Naval  Reserve  Force,  applied  March  2, 1922,  for  review  of  settlement 
No.  251432,  dated  February  24,  1922,  Navy  Department  Division, 
this  office,  wherein  was  disallowed  his  claim  for  retainer  pay  unpaid 
March  23,  1921,  date  of  discharge. 

The  reason  assigned  for  the  disallowance  was  that  a  statement 
of  the  retainer  pay  account  from  March  24, 1917,  to  March  23,  1921, 
dbkows  that  he  was  paid  in  fulL 

The  statement  of  his  retainer  pay  account  shows  that  the  final 
payment  due  on  retainer  pay,  $56.34,  was  withheld  because  of  his 
failure  to  attend  the  required  number  of  drills.  It  is  to  this  amount 
withheld  that  he  requests  review  of  the  settlements 

The  act  of  July  1, 1918, 40  Stat.,  710,  provides : 

That  the  minimum  active  service  required  for  maintaining  the  efficiency 
of  a  member  of  tlie  Naral  Reserve  shaU  be  two  months  during  each  term  of 
enroUment  and  an  attendance  at  not  less  than  thirty-six  drills  during  each 
year,  or  other  equivalent  duty.  The  active  service  may  be  in  one  period  or 
JD  periods  of  not  less  than  fifteen  days  each. 

Section  9  of  the  act  of  June  4, 1920,  41  Stat.,  887,  provides : 

That  hereafter  the  Secretary  of  the  Navy  may,  in  his  discretion,  withhold 
any  part  or  all  of  the  retainer  pay  which  may  be  due  a  member  of  the  Naval 
Il^rve  Force  where  such  members  fail  to  perform  such  duty  as  may  be  pre- 
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scribed  by  law  for  the  maintenance  of  the  efficiency  of  the  Naval  Reeerre 
Force. 

McGarry  contends  that  by  enrolling  on  March  24,  1917,  his  con- 
tract did  not  call  for  attendance  at  any  drills  and  that  the  subsequent 
law  adding  drills  as  part  of  duty  required  to  maintain  efficiency  did 
not  apply  to  him. 

A  contract  of  enlistment  is  s.  "  contract  in  law  "  that  is  subject  to 
existing  law  and  changes  therein.  In  Emhry  v.  United  States^  100 
U.  S.,  685,  the  Supreme  Court  of  the  United  States  states : 

Ck>ngress  has  fuH  control  of  salaries,  except  those  of  the  President  and 
the  Judges  of  the  courts  of  the  United  States.  The  amount  fixed  at  any  one 
time  may  be  added  to  or  taken  from  at  will.  No  officer  except  the  President 
or  a  Judge  of  a  court  of  the  United  States  can  claim  a  contract  right  to  any 
particular  amount  of  unearned  compensation. 

The  amount  of  pay  due  under  the  enrollment  was  subject  to  in- 
crease or  decrease  at  the  will  of  Congress,  and  that  body  had  a 
right  to  impose  additional  conditions  to  the  payment  thereof. 

Upon  this  review  no  differences  are  found  and  the  settlement  is 
sustained. 


JUDGMENT  CLAIMS,  SETTLEMENT  AND  CERTIFICATION  OP. 

Claims  based  on  a  final  judgment  a^inst  a  collector  of  customs,  and  on  which 
a  certificate  of  probable  ciiuse  has  issued  under  section  989,  Revised  Stat^ 
utes,  are  claims  which  the  General  Accounting  Office  has  Jurisdiction  to 
allow  and  report  to  the  Secretary  of  the  Treasury  for  certification  to 
Congress. 

Decision  by  Comptroller  General  McCarl,  March  24,  1922: 

The  Chief,  Treasury  Department  Division,  has  submitted  for  con- 
sideration a  memorandum  decision  to  the  effect  that  when  a  final 
judgment  has  been  obtained  against  a  collector  of  customs  on  account 
of  moneys  collected  and  covered  into  the  Treasury  and  a  certificate 
of  probsfble  cause  has  issued  as  provided  for  under  section  989  of  the 
Kevised  Statutes,  it  is  within  the  jurisdiction  and  is  the  duty  of  the 
General  Accounting  Office  to  settle  claims  based  on  such  judgments 
and  certificates,  notwithstanding  the  fact  that  there  is  no  appropria- 
tion available  for  the  payment  of  such  claim. 

In  such  cases  no  payment  can  be  made  until  an  appropriation  has 
been  provided  by  Congress,  and  the  question  involved  is  merely  one 
of  procedure;  that  is  to  say,  whether  the  amount  found  due  on  the 
claim  shall  be  certified  by  the  General  Accounting  Office  and  re- 
ported by  the  Secretary  of  the  Treasury  to  Congress  as  a  certified 
claim,  or  whether  the  General  Accounting  Office  should  decline  to 
take  jurisdiction  and  leave  the  matter  to  be  reported  by  the  adminis- 
trative office  for  a  deficiency  appropriation. 

I  think  it  may  be  said  that  in  the  matter  of  claims  for  the  payment 
of  which  no  appropriation  is  available  the  established  practice  and 
proper  procedure,  based  upon  the  acts  of  June  14, 1878, 20  Stat,  180, 


DECISIONS  OF  THE  COMPTROLtrEB  GENERAL.  541 

July  7, 1884, 23  Stat.,  254,  and  February  27, 1906, 34  Stat,  49,  amend- 
ing section  3679,  Bevised  Statutes,  is  that  if  the  only  authority  for 
the  allowance  of  the  claim  is  an  appropriation  which  has  been  ex- 
hausted, or  if  there  has  never  been  an  appropriation  from  which  the 
claim  could  have  been  paid  and  there  is  no  specific  statute  or  legal 
contract  providing  for  its  payment,  the  General  Accounting  Office 
is  without  jurisdiction  to  allow  and  certify  the  claim  and  it  is  then 
a  matter  to  be  considered  by  Congress  on  the  presentation  of  the 
administrative  officer  under  whose  department  or  establishment  the 
obligation  was  incurred  and  that  the  General  Accounting  Office  is 
authorized  to  allow  and  certify,  to  be  reported  to  Congress  by  the 
Secretary  of  the  Treasury  as  certified  claims,  only  claims  the  pay- 
ment of  which  is  provided  for  by  a  specific  statute  or  by  a  contract 
legally  binding  on  the  Government,  and  claims  which  are  based  upon 
obligations  authorized  under  an  appropriation  the  unexpended  bal- 
ance of  which,  adequate  for  their  payment,  has  been  covered  into  the 
surplus  fund. 

The  claim  now  under  consideration  does  not  involve  a  deficiency 
created  by  an  administrative  officer.  It  is  a  legal  claim  against  the 
United  States*  under  section  989,  Revised  Statutes,  and  it  has  been 
the  practice  for  many  years  for  claims  under  said  section  to  be  cer- 
tified by  the  accounting  officers  and  reported  to  Congress  as  certified 
dahns.  7  Comp.  Dec.  471;  21  id.  180,  702,  and  705.  Therefore, 
under  the  rule  announced  in  the  preceding  paragraphs  it  is  a  claim 
which  the  General  Accounting  Office  has  jurisdiction  to  allow  and 
certify,  the  amount  thereof  to  be  reported  by  the  Secretary  of  the 
treasury  to  Congress  as  a  certified  claim,  and  to  this  effect  the 
memorandum  decision  submitted  is  approved. 


ARMY  PAY— LONGEVITT— VETERAN  CORPS  OF  ARTILLERY  OF  NEW 

YORK  STATE. 

The  Veteran  Corps  of  Artillery  of  New  York  State  is  not  a  part  of  the  National 
Gnard  or  Organized  IMilitla,  and  no  credit  can  be  allowed  for  service 
therein  in  computing  the  longevity  pay  due  Army  officers. 

Decision  by  Comptroller  General  McCarl,  March  24,  1922: 

Francis  R.  Stoddard,  jr.,  major,  Ordnance  Reserve  Corps,  dis- 
charged, requested  September  26,  1921,  revision  of  settlement  No. 
749464,  dated  September  27,  1920,  wherein  the  auditor  for  the  War 
Department  disallowed  his  claim  for  longevity  pay  as  of  over  10 
years'  service  while  in  the  Army  of  the  United  States  during  the 
period  July  9, 1918,  to  January  31, 1919. 

The  claimant  alleges  that  he  had  on  July  9,  1918,  a  combined 
military  service  of  11  years  and  1  day  and  that  he  is  entitled  to 
longevity  pay  as  a  major  of  over  10  years'  military  service  instead 
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of  as  of  over  5  years'  service,  as  paid.  Three  years  eleven  months 
and  nine  days  of  his  combined  alleged  military  service  was  in  the 
veteran  corps  of  artillery  of  the  State  of  New  York,  and  the  auditor 
disallowed  his  claim  to  count  the  time  so  served  for  longevity  pay 
purposes  on  the  ground  that  service  in  the  veteran  corps  of  ar* 
tillery  was  not  service  in  the  National  Guard  and  Organized  Militia 
within  the  meaning  of  the  act  of  July  9,  1918,  40  Stat.  875,  which 
provides: 

That  officers  and  enlisted  men  of  the  forces  of  the  Army  of  the  United 
States  other  thnn  the  Regular  Army  who  have  had  service  in  the  National 
Guard  and  Organized  Militia  of  any  State,  Territory,  or  District,  but  who  havo 
entered  the  service  In  the  forces  of  the  Army  of  the  Unite<l  States,  otherwise 
than  through  draft  under  the  provisions  of  section  one  hundred  and  eleven 
of  the  Act  of  June  third,  nineteen  hundreil  and  sixteen,  knowa  as  the  national 
defense  Act,  shall  be  upon  the  same  footing  as  to  pay  and  allowance  as  the 
members  of  said  forces  who  were  drafted  under  the  provisions  of  said  section. 

The  claimant  entered  the  Army  of  the  United  States  other  than 
through  draft,  as  he  was  appointed  a  major,  Ordnance  Reserve  Corps, 
on  May  8,  1918,  and  was  called  to  active  duty  six  days  later.  He 
asserts  that  on  and  after  the  act  of  July  9,  1918,  he  was  entitled  to 
count  his  services  in  the  Veteran  Corps  of  Artillery  for  longevity 
pay  purposes  while  serving  in  the  Army  of  the  United  States  by 
virtue  of  section  63  of  the  act  of  June  3,  1916,  39  Stat.,  198,  which 
reads : 

Any  corps  of  Artillery,  Cavalry,  or  Infantry  existing  In  any  of  the  States 
on  the  passage  of  the  Act  of  May  eighth,  seventeen  hundred  and  ninety-two, 
which  by  the  laws,  customs,  or  usages  of  said  States  has  been  in  continuous 
existence  since  the  passage  of  said  Act,  under  its  provisions  and  under  tb» 
provisions  of  section  two  hundred  and  thirty-two  and  sections  sixteen  hundred 
and  twenty-five  to  sixteen  hundred  and  sixty,  both  inclusive,  of  title  sixteen  qt 
the  Revised  Statutes  of  eighteen  hundred  and  seventy-three,  and  the  Act  of 
January  twenty-first,  nineteen  hundred  and  three,  relating  to  the  militia,  shf^l 
be  allowed  to  retain  its  ancient  privileges,  subject,  nevertheless,  to  all  duties 
required  by  law  of  militia:  Provided^  That  said  organizations  may  be  a  part 
of  the  National  Guard  and  entitled  to  all  the  privileges  of  this  Act,  and  shall 
conform  in  all  respects  to  the  organization,  discipline,  and  training  of  the 
National  Guard  in  time  of  war. 

Inasmuch  as  the  Veteran  Corps  of  Artillery  was  in  existence  on 
May  8, 1792,  and  has  had  a  continuous  existence  since  that  date,  the 
precise  question  presented  for  decision  is  whether  the  fact  that  it 
retains  its  ancient  privileges  entitles  its  members  to  count  service 
therein  as  service  in  the  National  Guard  and  Organized  Militia  for 
longevity  pay  purposes  while  serving  in  the  Army  of  the  Unit^ 
States. 

The  C!hief  of  the  Militia  Bureau,  War  Department,  March  10, 
1922,  reported  that  the  Veteran  Corps  of  Artillery  of  the  State  of 
New  York  was  neither  called  nor  drafted  into  the  Federal  service 
during  the  World  War  or  during  several  years  prior  thereto;  that 
it  has  no  status  as  National  Guard ;  that  so  far  as  the  records  indi- 
cate  it  had  never  received  pay  from  Federal  funds  for  drills  or  other 
exercises;  and  it  is  not  viewed  as  coming  within  the  law  in  matters 
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pertaining  to  National  Guard  units.    The  adjutant  general  of  the 
State  of  New  York,  March  17, 1922,  stated : 

(1)  The  mon  of  the  Veteran  Corps  of  Artillery  are  not  enlisted  and  the 
officers  are  not  commlssionetl  by  the  New  York  State  nnthorities  in  the  same 
or  similar  manner  as  are  enlisted  men  and  ofticera  of  the  New  York  National 
Giiard  organizations.  The  New  York  State  nnthorities  have  nothing  whatever 
to  do  with  the  enlistment  of  the  men.  Tlie  Govei-nor,  however,  does  issue 
commissions  of  the  officers,  hut  these  commissions  are  not  similar  In  any  way 
to  the  National  GuanJ  commissions.  Officers  of  the  Veteran  Corps  of  Artillery 
are  elected  for  one  year  and  are  certified  to  this  office  as  having  been  so  elected, 
vherenpon  the  governor  Issues  a  commission  "  In  the  Veteran  Corps  of  Artil- 
lery "  which  Is  good  for  one  year  or  until  a  successor  has  been  elected. 

(6)  The  Veteran  Corps  of  Artillery  is  not  provided  by  the  State  with  such 
orras,  equipment,  colors,  camp  and  garrinon  equipage,  books  of  instruction  and 
of  records,  and  other  supplies  as  may  l»e  necessary  in  the  same  manner  as  In  the 
National  Guard.  At  various  times  the  State  has  temporarily  loaned  to  the 
Veteran  Corps  of  Artillery  certain  pieces  of  artillery  and  machine  guns  whieli 
had  become  obsolete  so  far  as  the  National  Guard  was  concerned. 

(^)  The  members  of  the  Veteran  Corps  of  Artillery  are  not  res^arded  by  the 
State  of  New  York  as  members  of  the  organized  National  Guard  «r  other  or- 
ganized militia  of  the  State.  The  military  law  of  this  State,  after  declaring 
that  the  militia  shall  consist  of  all  able-bodied  citizens  between  the  ages  oC 
eighteen  and  fotty-live,  subject  however  to  such  exemptions  as  are  now  or  may 
be  liereafter  created  by  the  laws  of  the  United  States,  provides  that  "  the 
militia  of  the  State  shall  be  divided  into  two  parts;  the  active  and  the  reserve 
'militia ;  the  active  militia  shall  consist  of  the  organized  and  uniformed  military 
forces  known  as  the  National  Guard,  and  the  organized  and  uniformed  nava) 
forces  known  as  the  naval  militia ;  the  reserve  militia  shall  consist  of  all  those 
liable  to  service  In  the  militia,  not  serving  in  the  National  Guard  or  in  the 
naval  militia  of  the  State."  Under  the  foregoing  the  Veteran  Corps  of  Artil- 
lery is  considered  a  part  of  the  reserve  militia  of  the  State. 

(2)  The  authorities  of  the  State  of  New  York  considered  the  Veteran  Corps 
of  Artillery  to  be  an  independent  military  organization  within  the  meaning  of 
that  term  as  used  in  section  241  of  the  military  law  of  this  State.  The  membecs 
of  such  organizations  are  subject  to  the  orders  of  the  governor  in  case  of 
emergency  or  necessity  "provided  the  officers  and  members  of  such  organiza- 
tions shall,  when  so  called  upon,  first  sign  and  execute,  and  deliver  through 
their  commanding  officer,  to  tlie  officer  to  whom  it  is  ordered  to  report,  a  form 
of  enlistment  in  form  to  be  prescribed  by  the  governor." 

Section  241  of  the  military  law  of  New  York,  referred  to  by  its 
adjutant  general,  relates  to  associations  of  men  organized  as  military 
companies  or  parading  with  firearms  in  cities  and  towns  and  has 
nothing  whatever  to  do  with  the  National  Guard  or  Organized 
Militia  as  used  in  the  longevity  statute  of  July  9, 1918,  40  Stat.,  876, 

Claimant  in  an  exhaustive  brief  submitted  admits  that  the  Vet- 
eran Corps  of  Artillery  forms  no  part  of  the  National  Guard  of  the 
State  of  New  York,  but  contends  that  it  does  form  a  part  of  the 
Organized  Militia  of  the  State.  The  quoted  report  of  the  adjutant 
general  of  New  York  and  the  staten>ent  of  Chief  of  the  Militia  Bu- 
reau, War  Department,  are  to  the  effect  that  neither  the  State  nor 
the  Federal  Government  recognize  the  Veteran  Corps  of  Artill^^  as 
a  part  of  the  National  Guard  or  the  Organized  Militia,  but  aa  a  part 
of  the  unorganized  reserve  militia  of  the  State  of  New  York.  It  was 
-not  called  into  the  Federal  service  nor  were  its  individual  membeni 
drafted  during:  the  World  War«  and  before  it  is  used  ss  a  State  force, 
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upon  the  call  of  the  executive,  its  members  must  execute  an  enliit- 
ment  Such  service,  if  such  it  may  be  called,  may  not  be  counted  for 
longevity  pay  purposes.  See  24  Comp.  Dec,  120 ;  w?.,  661,  and  25  W., 
199,  as  to  the  character  of  service  required  as  National  Guard  or 
Organized  Militia  for  longevity  pay  purposes. 

The  Veteran  Corps  of  Artillery  is  stated  as  having  been  called 
upon  by  the  adjutant  general  of  New  York  to  guard  public  utilities 
of  the  State  of  New  York  during  the  absence  of  the  National  Guard 
in  1917.  It  is  also  shown  claimant  was  sent  overseas  in  the  sum- 
mer of  1917,  by  the  State  authorities  in  cooperation  with  the  War 
Department,  while  holding  a  commission  as  major  in  the  Veteran 
Corps  of  Artillery,  for  the  purpose  of  making  a  study  of  antiair- 
craft artillery,  and  it  is  insisted  that  such  service  is  conclusive 
that  the  organization,  constituted  a  portion  of  the  Organized  Militia 
of  the  State.  The  service  in  guarding  the  public  utilities  is  corrob- 
orative of  the  existence  of  the  organization,  but  does  not  mean  it 
must  be  recognized  as  contended  by  claimant,  and  so  also  if  the  Vet- 
eran Corps  of  Artillery  was  not  of  the  National  Guard  or  Organized 
Militia  of  the  State  of  New  York  claimant  going  abroad  during 
the  World  War  to  study  antiaircraft  artillery  by  permission  of  the 
State  did  not  make  it  so.  These  respective  services  are  not  incom- 
patible with  the  corps  not  being  a  part  of  the  militia.  The  State 
and  Federal  authorities  with  whom  primarily  rests  the  determina- 
tion of  the  character  of  the  corps  have  determined  it  is  not  of  the 
National  Guard  or  Organized  Militia,  and  for  the  present  question 
that  is  sufficient  to  consider  the  connection  with  the  corps  as  not 
entitling  to  longevity. 

Upon  review  of  the  matter  no  differences  are  found  and  the  set- 
tlement is  sustained. 


DOUBLE  COMPENSATION— MEMBERS  OF  OFFICERS*  RESERVE 

CORPS. 

The  act  of  May  12,  1917,  40  Stat  72,  granting  officers  and  employees  of  the 
United  States,  who  are  members  of  the  Officers'  Reserve  Corps,  leave  of 
absence  without  loss  of  pay  for  not  exceeding  fifteen  days  per  year  during 
which  ordered  to  duty  with  troops  or  at  field  exercises  or  for  Instruction, 
together  with  section  89  of  act  of  June  3,  1916,  89  Stat.  191,  brings  such 
employees  within  the  exception  to  the  general  prohibition  In  section  6  of 
the  act  of  May  10,  1916,  as  amended,  as  to  the  payment  of  two  salaries 
aggregating  more  than  $2,000  per  annum,  and  they  may  be  paid  both 
their  civilian  pay  and  the  pay  of  their  rank  or  grade  in  the  Reserve 
Corps  for  the  period  of  such  duty  or  exercises. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  March  24»  1922: 
By  indorsement  dated  March  8, 1922,  on  a  letter  addressed  to  yoa 
by  the  Treasurer  of  the  United  States,  decision  is  requested  whether 
flection  6  of  the  act  of  May  10,  1916,  as  amended  by  the  act  of  Au- 
gust 29,  1916,  89  Stat.  £82,  is  applicable  to  officers  and  employees 
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in  the  civil  service  of  the  United  States  when  ordered  to  duty  with 
troops  or  at  iSeld  exercises  as  members  of  the  Officers'  Reserve  Corps. 
Section  6  of  the  act  of  May  10,  1916,  as  amended,  reads : 

Tbnt  unless  otherwise  specially  authorized  by  law,  no  money  appropriated 
by  this  or  any  other  act  shall  l>e  arailnble  for  payment  to  any  person  receiv- 
ing more  tlinn  one  salary  when  the  combined  amount  of  said  salaries  exceeds 
tlie  sum  «»f  $2,000  per  annum,  but  this  shall  not  apply  to  retired  ofHcers  or  en- 
listed men  of  the  Army,  Navy,  Marine  Corps,  or  Coast  Guard,  or  to  offlcera 
and  enlisted  men  of  the  Organized  Militia  and  Naval  Militia  In  the  several 
States,  Territories,  and  the  District  of  Columbia. 

It  is  noted  that  this  law  specifically  excepts  from  its  operation 
retired  officers  of  the  Army,  Navy,  Marine  Corps,  and  Coast  Guard, 
and  officers  of  the  Organized  Militia  and  Naval  Militia,  but  it  makes 
no  such  exception  with  reference  to  the  members  of  the  Officers* 
Reserve  Corps.  However,  the  act  of  May  12,  1917,  40  Stat.  72,  con- 
tains a  provision  which  reads : 

That  all  officers  and  employees  of  the  United  States  or  of  the  District  of 
Columbia  who  shall  be  members  of  the  Officers*  Reserve  Corps  shall  be  entitled 
to  leave  of  nbscnce  from  their  respective  duties,  without  loss  of  pay,  time  or 
efficiency  rating,  on  all  days  during  which  they  shall  be  ordered  to  duty  with 
troops  or  at  field  exercises,  or  for  instruction,  for  periods  not  to  exceed  fifteen 
days  In  any  one  calendar  year. 

Without  reference  to  the  facts  of  any  particular  case  the  former 
Comptroller  of  the  Treasury,  in  a  decision  dated  May  26,  1917,  23 
Comp.  Dec.  676,  made  the  statement  that  the  provision  just  quoted 
^does  not  repeal  generally,  nor  with  specific  reference  to  the  re- 
serve corps,  the  provisions  of  the  act  of  May  10,  1916,  as  amended 
August  29,  1916,  39  Stat.  120,  682,  if  these  provisions  are  otherwise 
applicable." 

The  service  for  which  members  of  the  Officers'  Reserve  Corps  are 
entitled  to  leave  of  absence  under  the  provision  in  the  act  of  May 
12,  1917,  hereinbefore  quoted,  is  that  provided  for  in  section  39  of 
the  act  of  June  3,  1916,  39  Stat  191.  See  24  Comp.  Dec.  82  and 
158.    Said  section  39  provides : 

Instruction  of  OmcERS  of  the  Officers'  Hesebvie  Cgkpb. — ^To  the  extent 
provided  for  from  time  to  time  by  appropriations  for  thla  specific  purpose,  the 
Secretary  of  War  Is  authorized  to  order  reserve  oflicers  to  duty  with  troops 
or  at  field  exercises,  or  for  Instruction,  for  periods  not  to  exceed  fifteen  days  in 
any  one  calendar  year,  and  while  so  serving  such  officers  shall  receive  the  pay 
and  aUowances  of  their  respective  grades  In  the  Regular  Army :    ^    ^    ^ . 

This  provision  contemplates  only  brief  t>eriods  of  service  for  pur- 
poses of  instruction  or  training  necessitating  only  temporary  absence 
from  the  officer's  regular  vocation  in  civil  life.  The  pay  specifically 
provided  for  such  brief  periods  was  no  doubt  intended  merely  to 
make  membership  in  the  Officers'  Reserve  Corps  more  attractive  and 
to  induce  civilians  to  accept  commissions  in  and  spend  a  part  of 
their  annual  vacations  from  their  permanent  occupations  with  the 
Officers'  Reserve  Corps.  That  the  acceptance  of  commissions  in  the 
Officers'  Reserve  Corps  by  officers  and  eznployees  in  the  civil  service 
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of  the  United  States  was  contemplated  and  sanctioned  by  Congress 
is  clearly  indicated  by  the  provision  in  the  act  of  May  12,  1917, 
hereinbefore  quoted,  and  by  other  provisions  of  law.  And  it  is 
expressly  provided  that  the  absence  of  such  officers  and  employees 
on  account  of  the  annual  instruction  or  training  service  prescribed 
by  law  for  members  of  the  Officers'  Reserve  Corps  shall  be  "  without 
loss  of  pay,  time,  or  efficiency  rating."  Therefore,  there  would  ap- 
pear to  be  no  doubt  that  such  an  officer  or  employee,  regardless  of 
his  rate  of  compensation  as  such,  is  entitled  to  receive  the  full  amount 
thereof  while  undergoing  instruction  or  training  ordered  under  the 
provisions  of  section  39  of  the  act  of  June  3,  1916.  And  since  said 
section  provides  that  members  of  the  Officers'  Reserve  Corps  while 
performing  the  duty  contemplated  thereunder  "  shall  receive  the  pay 
and  allowances  of  their  respective  grades  in  the  Regular  Army  " 
without  making  any  exception  in  the  case  of  reserve  officers  who  are 
also  officers  or  employees  in  the  civil  service,  I  think  it  can  and  must 
be  held  that  the  payment  of  double  compensation  in  such  cases  is 
*^  otherwise  specifically  authorized  by  law  "  within  the  meaning  of 
that  term  as  used  in  section  6  of  the  act  of  May  10, 1916,  as  amended, 
and  that  therefore  the  provisions  of  said  section  do  not  prohibit  an 
officer  or  employee  in  the  civil  service  of  the  United  States  from  re- 
ceiving for  the  same  period  the  salary  of  his  office  or  position,  regard- 
less of  the  rate  thereof,  and  the  pay  and  allowances  of  his  grade  as 
an  officer  of  the  Officers'  Reserve  Corps  while  performing  service 
ordered  under  the  provisions  of  section  39  of  the  act  of  June  3, 1916. 
The  question  submitted  is  answered  accordingly. 


TRAVELING  EXPENSES— OFFICIAL  CONFERENCES. 

The  prohibition  in  the  act  of  Jmie  26,  1912,  37  Stat.  184,  as  to  payment  of 
expenses  of  officials  or  employees  of  the  United  States  attending  meetings 
or  conventions  of  societies  or  associations,  has  no  application  to  a  single 
conference  of  Government  officers,  not  banded  together  into  a  society  or 
association,  as  to  their  official  duties. 

Comptroller  General  McCarl  to  Attorney  General,  March  25,  1922: 
I  have  your  letter  of  March  21, 1922,  as  follows: 

This  department  has  received  a  request  from  the  United  States  attorney 
at  Parkersburg,  West  Virginia,  for  authority  to  incur  the  expense  incident  to 
travel  to  Charleston,  West  Virginia,  "  March  29,  1922,  and  return  March  81, 
1922,  to  attend  a  meeting  called  by  the  attorney  general  of  West  Virginia 
of  the  prosecuting  attorneys  of  the  various  counties  of  this  State  and  tiie 
United  States  attorneys,  for  conference  relative  to  doser  cooperation  between 
Federal  and  State  authorities  relating  to  law  enforcement" 

Your  decision  is  respectfully  requested  as  to  whether,  in  view  of  the  pro- 
visions of  section  8  of  the  act  approved  June  26,  1912,  the  department  nmy 
properly  authorize  the  Incurrence  of  this  expense.  The  proposed  travel  is  to  be 
made  solely  In  connection  with  official  business  pertaining  to  the  office  of  the 
United  States  attorney  and  is  not  for  the  purpose  of  attending  a  convention 
or  meetings  of  an  association.  It  does  not,  therefore,  appear  that  the  travel 
In  question  comes  within  the  Inhibition  of  the  act  of  June  26,  1912,  supra. 
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Section  8  of  the  act  of  June  26,  1912,  37  Stat.  184,  relates  to 
payment  of  traveling  expenses  of  officers  or  employees  of  the  United 
States  attending  meetings  or  conventions  of  members  of  any  society 
or  association.  It  has  no  relation  to  travel  by  a  United  States  at- 
torney to  attend  a  conference  of  attorneys  not  banded  together  into 
a  society  or  association,  but  called  together  for  one  meeting  only 
for  conference  in  a  matter  bearing  directly  on  their  official  duties. 

The  said  section  interposes  no  bar  to  payment  of  the  expenses  in 
question* 

SIX  MONTHS'  DEATH  GRATUITY— COAST  GUARD. 

An  enlisted  man  of  the  Coast  Guard  can  not  defeat  the  right  of  his  widow  to 
the  six  months*  gratuity  pay  allowed  under  the  act  of  June  4,  1920.  41 
Stat.  824,  upon  his  death  under  the  conditions  named  in  the  act,  hy  desig- 
nating his  father  as  the  dependent  relative  to  receive  such  gratuity. 

Comptroller  General  McCarl  to  S*  S.  Teandle,  United  States  Coast  Guard, 
March  28,  1922: 

I  have  your  letter  of  February  18,  1922,  transmitting  voucher  in 
favor  of  Mrs.  Mary  C.  Arrington,  widow  of  Bupert  M.  Arrington, 
deceased,  fireman,  first  class,  United  States  Coast  Guard,  and  re* 
questing  decision  of  the  question  whether  the  amount  of  the  voucher, 
being  for  six  months'  pay  at  the  rate  the  enlisted  man  was  receiving 
at  the  date  of  his  death,  may  be  paid  to  the  widow,  it  appearing  that 
the  deceased  had  previously  designated  his  father  as  the  dependent 
relative  to  receive  this  gratuity. 

The  act  of  June  4, 1920,  41  Stat.  824,  provides: 

That  hereafter.  Immediately  upon  official  notification  of  the  death  from 
wonnds  or  dis^ise,  not  the  result  of*  his  or  her  own  miscondnct,  of  any  officer, 
enlisted  man,  or  nurse  on  the  active  list  of  the  Regular  Nnvy  or  Re^nilar 
Marine  Corps,  or  on  the  retired  list  when  on  active  duty,  the  Paymaster  General 
of  the  Navy  shall  cause  to  he  paid  to  tlie  widow,  and  if  there  he  no  widow 
to  the  child  or  children,  and  if  there  he  no  widow  or  child,  to  any  other  de» 
pendent  relative  of  such  officer,  enlisted  man,  or  nurse  previously  designated 
by  him  or  her,  an  amount  equal  to  six  months*  pay  at  the  rate  received  by  such 
officer,  enlisted  man,  or  nurse  at  the  date  of  his  or  her  death.  The  Secretary 
of  the  Navy  shaU  establish  regulations  requiring  each  officer  and  enlisted  man 
or  nurse  having  no  wife  or  child  to  designate  the  proper  dependent  relative 
to  whom  this  amount  shall  be  paid  in  case  of  his  or  her  death    *    ^    *. 

Provided,  That  the  provisions  of  this  section  shall  apply  to  the  officers  and 
enlisted  men  of  the  Coast  Guard,  and  the  Secretary  of  the  Treasury  wiU 
cause  payment  to  be  made  accordingly. 

The  purpose  of  the  act  is  to  provide  in  a  measure  for  the  de- 
pendents of  deceased  personnel  of  the  regular  Navy,  Marine  Corps, 
and  Coast  Guard,  and  to  designate  with  a  degree  of  certainty  the 
order  of  succession  to  the  right  to  receive  the  gratuity  granted. 

The  law  conclusively  presumes  the  wife  or  minor  child  to  be  de- 
pendent upon  the  husband  or  father  for  support.  The  dependency 
of  a  parent  or  other  relative  is,  on  the  contrary,  a  matter  of  fact  to 
be  established  by  the  person  asserting  it,  the  proof  being  aided  per* 
haps  by  the  previous  declaration  of  the  one  furnishing  the  support 
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In  the  case  presented  it  appears  that  previous  to  his  marriage  the 
deceased  designated  to  receive  the  gratuity  in  the  event  of  his  death 
his  father  as  the  dependent  relative. 

This  designation  can  not  have  the  effect  of  depriving  the  widow 
of  her  status  as  the  dependent  of  the  deceased.  Nor  can  the  plain 
provisions  of  the  act  be  ignored. 

The  text  of  the  act  of  June  4,  1920,  shows  clearly  the  intent  of 
Congress  that  if  a  wife  or  child  survive  the  deceased  a  designation 
will  be  unnecessary  to  entitle  them  in  the  order  named  to  the  bene- 
fits of  the  act,  and  that  only  if  no  widow  or  child  survive  may  tho 
dependency  of  others  be  asserted  for  the  purposes  of  the  act,  and 
then  only  providing  they  have  been  previously  designated  as  such 
to  receive  the  gratuity. 

Accordingly  you  are  advised  that  the  payment  of  the  amount  of 
the  voucher  herewith  returned,  if  otherwise  correct,  may  be  made 
to  the  widow  therein  named.  See  23  Com  p.  Dec.  74;  95  MS.  Comp. 
Dec.  473,  November  9,  1920 ;  id.  694,  November  22,  1920. 


PRACTICE— REOPENING  BY  SECRETARY  OF  WAR  OF  ADJUSTMENTS 

BY  PREDECESSOR. 

One  Secretary  of  War  is  without  authority  or  jurisdicrtion  to  reopen  final 
adjustments  made  by  his  preilecessor  under  the  provisions  of  siKrtion  8 
of  tlie  act  of  July  18.  1918.  40  Stat.  912,  but  the  present  Secretary  of 
War  is  acting  within  the  scope  of  kits  power  and  Jurisdicticm  in  re*jiien- 
ing  an  adjustment  made  by  his  predecessor  where  it  apiieurs  tlmt  sucb 
adjustment  was  not  intended  as  a  full  and  complete  adjustment  and  tliat  a 
further  adjustment  of  the  items  now  under  consideration  was  contemphited 
wlieu  t)ie  former  adjustment  was  made.    See  1  Comp.  Gen.,  108. 

Decision  by  Comptroller  General  McCarl,  March  30,  1922: 

Bates  &  Rogers  Construction  Co.  have  applied  for  a  reconsidera- 
tion of  my  decision  of  September  27,  1921,  sustaining  the  action  of 
the  Auditor  for  the  War  Department  in  disallowing  its  claim  for 
$48,867.60  on  account  of  increased  cost  of  the  work  covered  by  its 
contract  dated  February  9,  1915,  for  the  construction  of  Lock  and 
Dam  No.  33,  Ohio  River. 

The  claim  as  then  presented  was  based  on  a  so-called  agreement^ 
entered  into  May  2,  1921,  between  the  claimant  and  Col.  Earl  I« 
Brown  and  approved  June  8,  1921,  by  the  Chief  of  Engineers  and 
the  Assistant  Secretary  of  War,  to  the  effect  that  the  contract  of 
February  9,  1915,  as  modified  by  a  supplemental  agreement,  dated 
March  13,  1920,  be  further  modified  under  authority  of  section  8 
of  the  rivers  and  harbors  appropriation  act  of  July  18, 1918,  40  Stat, 
912,  to  authorize  payment  of  the  sum  of  $39,560.50  as  '^  plant  charges'* 
and  $9,307.10  as  ^^  capital  charges,"  the  Secretary  of  War  having 
previously  determined  that  said  contract  had  become  inequitable 
and  unjust  on  account  of  increased  cost  of  material  and  labor  and 
other  imf oreseen  conditions  arising  out  of  the  war  with  Germany. 
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My  decision  of  September  27, 1921,  was  to  the  effect  that  the  only 
authority  vested  in  the  Secretary  of  War  under  section  8  of  the  act 
of  July  18, 1918,  was  to  modify  and  readjust  the  terms  of  subsistent 
contracts,  and  that  the  former  Secretary  of  War  having  made  such 
modification  and  readjustment  of  the  contract  of  February  9,  1915, 
by  the  supplemental  agreement  dated  March  13,  1920,  the  authority 
vested  under  said  section  was  thereby  exhausted  with  respect  to  this 
case,  and  that  the  reservation  as  to  the  items  now  in  question  in  the 
form  of  release  incorporated  in  the  supplemental  agreement  of 
March  13,  1920,  could  not  confer  upon  the  Secretary  of  War  juris- 
dicfion  to  allow  or  adjudicate  the  claim  for  the  payment  of  said 
items. 

The  request  for  a  reconsideration  is  based  upon  a  letter  addressed 
to  this  office  by  the  Assistant  Secretary  of  War  under  date  of  March 
28,  1922,  the  material  parts  of  which  read : 

The  War  Department,  prior  to  the  agreement  of  May  2,  1021,  hnd  satisfied 
ItMolf  of  the  right  of  said  company  to  be  paid  the  two  sums  of  $39,500.00  as  plant 
charges  and  $9,307.10  us  capital  charges  allowed  in  said  agreement  and  there- 
fore ai-peciflcaUy  reserved  in  the  supplemental  a;;reement  of  ^larch  13,  1920,  for 
further  consideration.  It  now  desires  to  express  its  modification  and  rcadjust- 
mont  of  the  terms  of  the  original  contract  of  February  b,  1915,  in  such  form  as 
may  meet  the  approval  of  the  (Comptroller  General. 

I  therefore  now  reopen  the  supplemental  agreement  of  March  13,  1920,  and 
wet  aside  the  agreement  of  May  2,  1921,  for  the  purpose  of  adjusting  the  two 
Items  of  plant  charges  and  capital  charges  which  were  not  awarded  to  the 
contractor  in  the  agreement  of  March  13.  1920,  but  were  specilically  reserved  for 
further  consideration.  After  further  consideration  of  said  items,  I  find  that 
the  following  Items,  namely,  plant  charges  amounting  to  $39,500.50  and  capital 
charges  amounting  to  $6,307.12,  were  proper  charges  under  the  act  of  July  18, 
1918,  as  inci*eased  costs  of  labor  or  material  and  other  unforeseen  conditions 
arising  uut  of  the  war  as  provided  in  said  act,  and  that  these  items  were  not 
included  in  any  part  of  the  sums  allowed  in  the  supplemental  agreement  of 
3Iarch  13,  1920,  and  paid  thereunder.  In  order  to  make  the  adjustment  of 
I5<ild  original  contract  of  February  9,  1915,  an  equitable  and  just  modification 
and  re:idj"8tment  of  said  contract,  said  two  items  of  plant  charges  amounting 
to  $39,500.50  and  capital  charges  amounting  to  $0,307.12  are  hereby  awarded 
to  Bates  &  Rogers  Construction  Company  in  addition  to  the  increase  <if  sixty 
per  cent  "f  the  contract  rates  of  payment  awarded  in  the  supplemental  agree- 
ment of  March  13,  1920. 

The  supplemental  agreement  of  March  13, 1920,  in  which  no  allow- 
ance appears  to  have  been  made  on  account  of  the  two  items  now 
in  question,  would  appear  to  constitute  the  action  of  the  former  Sec- 
retary of  War  under  the  authority  vested  in  him  under  section  8  of 
the  act  of  July  18, 1918.  The  records  show  that  those  two  items  were 
claimed  and  considered  at  the  time  that  readjustmunt  was  made,  but 
were  not  allowed  in  said  readjustment  unless  embraced  within  the 
allowance  of  60  per  cent  increase  on  the  cost  price  of  all  work  per- 
formed prior  to  December  1,  1919.  It  has  been  sujrgested  that  the 
reason  said  items  were  not  allowed  in  that  readjustment  was  because 
of  an  adverse  decision  of  the  former  Comptroller  of  the  Treasury 
with  reference  thereto,  but  I  find  that  said  decision  was  not  ren- 
dered  until  June  7,  1920,  nearly  three  months  after  the  adjustment 
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was  made  by  the  Secretary  of  War.  However,  this  point  is  not  ma- 
terial. The  question  as  to  why  no  allowance  on  accomit  of  these 
items  was  made  in  the  adjustment  of  March  18, 1920,  is  not  now  for 
consideration.  Viewing  the  adjustment  of  March  13,  1920,  as  the 
final  action  of  the  Secretary  of  War  in  the  matter,  it  must  be  assumed 
either  that  the  then  Secretary  of  War  did  not  deem  the  allowance 
of  said  items  as  necessary  to  an  equitable  and  just  readjustment  or 
that  he  did  not  regard  said  items  as  within  the  class  of  items  which 
he  was  authorized  under  the  law  to  consider  in  making  the  readjust- 
ment; and  the  question  presented  by  the  letter  of  March  28,  1922, 
hereinbefore  quoted,  is  whether  it  i^  within  the  power  and  jurisdic* 
tion  of  the  present  Secretary  of  War  to  reopen  the  settlement  of 
March  13,  1920,  and  to  set  aside  or  modify  the  action  of  his  prede- 
cessor. 

In  the  case  of  the  Umted  States  v.  BanJc  of  the  Metropolis^  15 
Peters,  401,  the  United  States  Supreme  Court,  with  reference  to  the 
right  of  a  Cabinet  officer  to  review  an  adjustment  made  by  his  prede- 
cessor, said: 

This  right  In  an  Incumbent  of  reviewing  a  predecessor's  decisions  extends 
to  mistal^es  in  matters  of  fact  arising  from  errors  in  caiculatlon  and  to  cases 
of  rejected  claims,  in  which  material  testimony  is  afterwards  discovered  and 
produced.  But  If  a  credit  has  been  given,  or  an  allowance  made,  as  these  were, 
by  the  head  of  a  department,  and  it  is  alleged  to  be  an  illegal  allowance,  the 
Judicial  tribunals  of  the  country  must  be  resorted  to,  to  construe  the  law  under 
which  the  allowance  was  made,  and  to  settle  the  rights  between  the  United 
States  and  the  party  to  whom  the  credit  was  given. 

Under  the  rule  as  thus  announced,  the  head  of  a  department  is 
authorized  to  reopen  a  case  adjudicated  by  his  predecessor  in  office 
only  to  correct  manifest  mistakes  arising  from  errors  in  calculation 
or  when  material  evidence  has  been  discovered  and  produced  since 
the  action  of  the  predecessor  was  taken.  See  also  Urdted  States  v. 
Stone^  2  Wall.  626,  637 ;  and  Noble  v.  Union  River  Logging  Railroad 
Compam/,  147  U.  S.  166. 

In  the  case  here  presented  it  does  not  appear  that  there  was  error 
in  calculation  in  the  adjustment  of  March  13,  1920,  and  no  material 
evidence  has  been  discovered  and  produced  since  that  adjustment 
was  made.  However,  it  seems  to  be  the  view  of  the  War  Depart- 
ment— and  there  is  some  evidence  to  support  that  view — ^that  the 
adjustment  of  March  13,  1920,  was  not  intended  to  be  a  full  and 
final  adjustment  under  section  8  of  the  act  of  July  18,  1918,  and 
that  a  further  adjustment  involving  the  two  items  now  in  question 
was  in  contemplation  at  the  time  the  adjustment  of  March  13,  1920, 
was  made,  and  that  the  matter  was  still  under  consideration  in  the 
War  Department  when  the  former  Secretary  of  War  went  out  of 
office.  The  facts  with  reference  to  this  phase  of  the  case  are  not 
entirely  dear,  but  I  am  disposed  to  resolve  the  doubt  in  favor  of 
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fche  view  taken  by  the  War  Department  as  set  forth  in  the  letter 
hereinbefore  quoted. 

Accepting  the  premise  that  the  action  taken  by  the  former  Sec- 
retary, as  indicated  in  the  agreement  of  March  13, 1920,  was  not,  and 
was  not  intended  to  be,  a  full  and  final  exercise  of  the  authority 
vested  in  him  under  section  8  of  the  act  of  July  18, 1918,  with  respect 
to  the  contract  of  February  9, 1915,  it  must  be  held  that  the  action  of 
the  present  Secretary,  as  set  forth  in  the  letter  of  March  28,  1922, 
hereinbefore  quoted,  in  reopening  and  modifying  the  adjustment  of 
his  predecessor  was  within  his  power  and  jurisdiction.  New  Orleans 
V.  Paine^  147  P.  S.,  266;  Bdey  v.  Naphtaly^  73  Fed.,  120.  Accord- 
ingly, the  action  of  the  Auditor  for  the  War  Department  in  settle- 
ment No.  535913  of  June  11,  1921,  is  reversed  and  the  sum  of  $45,- 
867.62  is  certified  due  claimant. 


HOLIDAT&-PER  Di£M  EMPLOYEES  OF  DISTRICT  OF  COLUMBIA 

By  virtue  of  the  acts  of  March  3,  1917,  B9  Stat.,  1045,  and  section  1389,  as 
amended,  of  the  Code  of  Law  for  the  District  of  Columbia,  all  per  diem  em* 
ployees  of  the  District  of  Columbia  are  entitled  to  pay  for  January  1,  Febru- 
ary 22,  May  30,  July  4,  Labor  Day,  Thanksgiving  Day,  December  25,  and  for 
Saturday  afternoons,  provided  they  have  been  regularly  employed  for  15 
working  days  next  preceding  such  days  and  their  employment  continues 
through  and  beyond  said  days. 

Comptroller  General  McCarl  to  Arthur  G.  Froe,  recorder  of  deeds  for  the 
District  of  Columbia,  April  1,  1922: 


I  have  your  letter  of  March  30, 1922,  as  follows : 


The  recorder  of  deeds,  of  the  District  of  Columbia,  is,  by  the  act  of  Febru- 
ary 22,  1921,  41  Stat.,  1115,  directed  and  authorized  to  pay  the  per  diem  em- 
ployees of  his  office  $2.50  per  day  while  actually  employed,  and  has  been  so 
directed  and  authorized  since  the  approval  of  the  District  of  Columbia  appro- 
priation bill  approved  March  3,  1917. 

Since  tlie  last-mentioned  date,  the  recorder  of  deeds  has  paid  such  employees 
of  his  office  $2.50  per  day,  including  the  holidays  occurring  January  1,  February 
22,  May  30,  July  4,  Labor  Day,  Thanksgiving  Day,  and  December  25.  My  prede- 
cessor, I  find,  also  paid  such  employees  a  full  day's  pay  for  every  Saturday, 
though  excused  at  1  o'clock  p.  m.  on  Saturdaya  In  addition,  such  per  diem 
employees,  pursuant  to  a  ruling  of  the  Comptroller  of  the  Treasury,  have  been 
paid  the  bonus  allowed  Government  employees,  first  $120  per  annum,  and  now 
$240  per  annum. 

I  have  the  honor  to  request  your  opinion,  first,  whether  I  am  authorized  to 
pay  such  per  diem  employees  of  this  office  for  the  seven  holidays  above  men- 
tioned, and,  second,  whether  I  am  authorized  to  pay  such  employees  a  full 
day's  pay  for  Saturdays,  when  excused  at  1  o'clock  p.  m. 

The  act  of  March  3, 1917, 39  Stat.,  1012,  making  appropriations  fof 
the  District  of  Columbia  for  the  fiscal  year  1918,  provides : 

The  recorder  of  deeds  of  the  District  of  Columbia  is  authorized  and  directed 
to  pay  for  copying  instruments  filed  for  record  in  his  ofl)ce  forty  per  centum  of 
the  fees  collected  by  him  for  filing,  indexing,  and  recording  said  instrument^ 
and  the  same  rate  of  compensation  for  making  copies  of  the  records  of  his 
office,  and  employees  of  the  office  of  the  recorder  of  deeds  of  the  District  of 
Columbia  when  employed  therein  by  the  day  shall  receive  compensation  at  the 
rate  of  $2.S0  for  each  day  so  employed,  payable  out  of  the  fees  and  emoluments 
of  said  office. 
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A  similar  provision  has  appeared  in  the  acts  making  appropria* 
tions  for  the  District  of  Columbia  for  the  fiscal  years  1919,  1920, 

1921,  and  1922. 

Section  2  of  the  act  of  March  3, 1917,  39  Stat.,  1045,  provides : 

All  per  diem  employees  and  day  laborers  of  the  District  of  Columbia  who  have 
been  regularly  employed  for  flfteen  workiug  days  next  preceding  such  days  as 
are  legal  holidays  in  the  District  of  Columbia,  and  whose  employment  continues 
through  and  beyond  said  legai  holidays,  shall  be  granted  leave  of  absence  with 
pay  for  said  legal  holidays. 

All  of  the  7  specific  days  named  in  your  letter  and  Saturday  after 
12  o'clock  noon  are  legal  holidays  in  the  District  of  Columbia.  Sec- 
tion 1389,  District  of  Columbia  Code,  31  Stat,  1406,  as  amended 
by  the  act  of  June  30, 1902, 32  Stat.,  543. 

In  25  Comp.  Dec,  355,  it  was  held  that  per  diem  employees  of  your 
office  are  entitled  to  increase  of  compensation. 

In  view  of  the  provisions  of  law  cited  the  practice  of  your  office 
appears  justified  in  paying  the  per  diem  employees  for  the  holi- 
days named  in  your  letter  and  for  Saturday  afternoons,  subject  to  the 
requirements  of  the  act  of  March  3,  1917.  See  also  24  Comp.  Dec^ 
34;  id.,  416. 

CONTRACTS— LIQUIDATED  DAMAGES  FOB  SATURDAY  HALF 

HOLIDAY. 

In  computing  the  delay  beyond  a  stipulated  number  of  working  days  allowed 
for  delivery  for  which  li^iuidnted  damages  should  be  assessed  under  a 
contract  providing  spec 'fled  damages  for  each  day^s  delay,  "  Sundays  and 
holidays  excepted/'  the  State  in  which  the  work  is  done,  having  made  Satur- 
day afternoon  a  legal  holiday,  Saturdays  falling  within  the  delay  period 
will  be  counted  as  one*half  day  only. 

Decision  by  Comptroller  General  McCarl,  April  1,  1922: 

The  College  Point  Boat  Corporation,  College  Point,  N.  Y.,  applied 
February  13, 1922,  for  review  of  the  action  of  the  Navy  Department 
Division  in  disallowing  by  settlement  No.  190687  dated  January  19, 

1922,  its  claim  for  $725,  refund  of  liquidated  damages  deducted  under 
contract  No.  35544,  dated  March  5, 1918,  with  the  Navy  Department, 
for  the  construction  of  four  submarine  chasers. 

The  contract  provided  that  the  submarine  chasers  should  be  de- 
livered within  80,  90,  100,  and  110  working  days,  respectively,  after 
date  of  contract  or  bureau  order. 

•  The  contract  which  is  on  the  printed  form  referred  to  as  Form  A 
has  stamped  on  it  the  following :  ^^  Liquidated  damages  provided  for 
under  paragraph  8  are  waived."  Paragraph  8  of  Form  A  provides 
for  liquidated  damages  at  the  rate  of  one-twentieth  of  1  per  cent  of 
the  contract  price  not  to  exceed  10  per  cent  of  the  stipulated  value 
for  each  day's  delay,  Sundays  and  holidays  excepted. 

The  specifications  printed  on  the  proposal  of  the  contractor,  which 
was  expressly  made  a  part  of  the  contract,  contained  a  paragraph 
providing  for  liquidated  damages  as  follows : 


DECISIONS  OF  TBE  GOMFTBOU^BB  GENEBAL.  653 

liiqiiidate^  damages  to  be  at  the  rate  of  $50  per  day  for  each  day's  delay  be- 
yond the  contract  date  of  completion  for  each  boat  in  lieu  of  the  .rate  now 
specified  in  form  A. 

The  clause  waiving  the  liquidated  damages  applied  only  to  the  rate 
of  the  damages  mentioned  in  the  specified  paragraph  and  the  general 
conditions  applying  to  liquidated  damages  govern  the  deduction 
thereof  for  delay  (97  MS.  Comp.  Dec.  1061,  June  17,  1920).  There 
was  delay  in  the  delivery  of  each  of  the  boats  contracted  for  and 
liquidated  damages  were  deducted  for  82  days  amounting  to  $4,100* 

In  computing  the  liquidated  damages  for  delay  every  day  except 
Sundays  and  full  holidays  was  counted.  The  claimant  contends  that 
in  computing  the  number  of  days'  delay  for  which  liquidated  dam- 
ages are  assessable  allowance  should  be  made  for  Saturday  half 
holidays  included  in  periods  of  delay  within  the  months  of  June, 
July,  and  August,  and  the  question  for  decision  is  whether  such 
allowance  may  properly  be  made  under  the  contract. 

A  strict  interpretation  of  the  language  of  the  liquidated  damage 
clause  m  the  contract  would  except  only  Sundays  and  such  days  as 
are  made  full  holidays  by  statutory  enactment  from  the  period  of 
delay,  but  I  think  such  a  view  is  too  narrow,  especially  when  con- 
sideration is  given  to  the  clause  in  the  contract  which  fixed  the  date 
of  delivery  a  certain  number  of  working  days  after  the  date  of  con- 
tract or  bureau-  order.   In  this  connection,  see  186  Fed.  Rep.,  96. 

Saturday  afternoon  is  a  half  holiday  by  statute  in  the  State  of  New 
York,  Laws  1909,  ch.  27,  sec.  24,  and  in  view  of  the  fact  that  work 
was  suspended  on  Saturday  afternoons  during  June,  July,  and  Au- 
gust, 1918,  in  accordance  with  the  order  of  the  Shipbuilding  Labor 
Adjustment  Board,  I  think  the  Saturday  afternoons  in  those  months 
-within  the  delay  periods  may  properly  be  deducted  in  computing  the 
liquidated  damages.  ^ 

The  Navy  Department  has  made  a  report  showing  that  29  Satur- 
day afternoons  were  counted  in  computing  the  liquidated  damages 
assessed  against  claimant.  The  29  half  holidays  are  equivalent  to 
14i  days,  which  at  $50  per  day  amount  to  $725. 

The  settlement  is  reversed  and  the  amount  of  $725  is  certified  due 
claimant. 

NATIONAL  GUARD  PAY— ENLISTED  MEN. 

The  qnaUflcation  of  an  enUsted  man  of  the  National  Guard  as  "  first  class  ifrnn- 
ner  "  is  not  a  grade  within  the  meaning  of  the  act  of  June  3,  1916,  39  Stat* 
206,  and  does  not  entitle  such  enlisted  man  to  additional  pay  while  attend- 
ing encampments,  maneuvers,  or  other  outdoor  exercises. 

Decision  by  Comptroller  General  McCarl,  April  3,  1922: 

The  Chief  of  the  War  Department  Division  has  submitted  a  memo- 
randum decision  construing  section  94  of  the  act  of  June  3,  1916,  39 
Stat.,  206,  providing  for  encampments,  maneuvers,  or  other  exercises, 
including  outdoor  target  practice,  for  field  or  coast-defense  instruo- 


654  DECISIONS  OF  THE  COMFTBOIiLEB  GENERAL. 

tion  for  the  National  Guard,  and  which  contains  the  following  pro* 

vision: 

*  *  •  and  the  officers  and  enlisted  men  of  such  National  Guard  while  so 
engaged  shall  be  entitled  to  the  same  pay,  subsistence,  and  transportation  as 
officers  and  enlisted  men  of  corresponding  grades  of  the  Regular  Army  are  or 
hereafter  may  be  entitled  by  law. 

Question  arises  in  the  examination  of  voucher  No.  205,  July,  1921, 
accounts  of  Horace  L.  Manchester,  major,  Q.  M.  C,  Ehode  Island 
National  Guard,  United  States  property  and  disbursing  officer, 
whether  payment  made  to  Sergt.  Thomas  P.  Dempsey  for  qualifica- 
tion as  first-class  gunner  under  the  act  of  May  12,  1917,  40  Stat.,  45, 
and  paragraph  1343,  Army  Regulations,  1913,  was  authorized  under 
the  quoted  portion  of  section  94  of  the  national  defense  acL  The 
act  of  May  12, 1917,  so  far  as  here  material  prpvides: 

That  hereafter  enlisted  men  now  qualified  or  hereafter  quaUfying  as  marka- 
men  shall  receive  ♦  •  ♦  as  first-class  gunners  $3  per  month ;  *  ♦  ♦  all 
in  addition  to  their  pay,  under  such  regulations  as  the  Secretary  of  War  may 
prescribe,    •    ♦    •. 

Paragraph  1343,  Army  Regulations,  is,  in  part,  as  follows : 

An  enlisted  man  who  qualifies  hereafter  in  the  Ck>a8t  Artillery  Corps  is  en* 
titled  to  $3  a  month  if  he  be  a  first-class  gunner  *  *  *  in  addition  to  his 
pay,  from  the  date  of  qualification  until  the  next  opportunity  to  requalify,  or  for 
one  year  if  no  opportunity  for  requallfication  is  presented  within  that  year,  pro- 
Tided  that  during  that  time  he  does  not  attain  a  higher  qualification,  and  that  he 
continues  to  be  a  member  of  the  Coast  Artillery  Corps,  or  reenlists  in  that 
branch  of  the  service  within  three  months  from  date  of  dischafge  therefrom. 

The  fact  of  qualification  will  be  published  in  coast  defense  command  orders, 
which  will  give  the  date  of  actual  qualification  from  which  the  soldier  is  ea- 
titled  to  the  additional  pay.    ♦    ♦    ♦. 

Organizations  of  the  National  Guard  attending  encampments  were 
entitled  during  the  15-day  period  to  the  temporary  war  increase  of 
pay  for  enlisted  men  of  the  Army  provided  by  the  act  of  May  18, 
1917, 40  Stat.,  82,  while  those  increased  rates  were  in  effect.  24  Comp. 
Dec,  92.^  The  temporary  increase  in  pay  and  allowances  provided  by 
the  act  of  May  18, 1920,  41  Stat.,  601,  was  applicable  to  the  National 
Guard  while  attending  encampments,  maneuvers,  etc.,  as  section  94 
of  the  national  defense  act  provided  that  officers  and  men  of  the 
National  Guard  while  so  in  attendance  should  receive  the  same  pay, 
subsistence,  and  transportation  as  officers  and  enlisted  men  of  corre- 
sponding grades  of  the  Regular  Army.    26  Comp.  Dec,  1026. 

In  24  Comp.  Dec,  92,  it  was  said : 

The  increases  provided  for  under  the  provisions  of  section  10  of  the  act  of 
May  18, 1917,  40  Stat,  82,  are  not  for  any  particular  kind  of  service,  but  arf»  gen- 
eral increases  in  pay  for  a  period  beginning  Juno  1,  1917,  applicable  to  enlisted 
men  of  the  Regular  Army  wherever  stationed  and  whatever  may  be  the  character 
of  the  service  on  which  engaged. 

Qualification  as  a  gunner  is  not  a  "  grade,"  and  the  increased  pay 

provided  therefor  by  law  and  regulations  is  temporary  and  persona] 

to  the  individual.   It  is  no  more  payable  to  members  of  an  organiza- 
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tion  of  the  National  Guard  attending  an  encampment  under  section  94 
of  the  national  defense  act  than  is  increased  pay  for  length  of  service, 
which  also  is  personal  to  each  individuaL 

As  this  is  the  conclusion  reached  in  the  memorandum  decision  it 
IS  approved. 


MILEAGE— ARMY  OFFICERS— RETIRED. 

• 

An  Army  officer  who  upon  retirement  was  furnished  transportation  from  one 
port  of  the  United  States  to  another,  which  distance  was  greater  than  the 
shortest  usually  traveled  land  route,  and  who  completed  the  Journey  by 
land,  is  entitled  to  mileage  less  three  cents  per  mile  computed  over  the 
shDitest  usually  traveled  land  route. 

Assistant  Comptroller  General  Ginn,  to  Maj.  E.  O.  Hopkins,  United  States 
Army,  April  3,  1922: 

I  have  received  by  your  indorsement  of  March  16, 1922,  request  for 
reconsideration  of  decision  of  March  4,  1922,  in  which  it  was  held 
that  payment  of  mileage  was  authorized  to  an  officer  of  the  Army,  on 
retirement,  to  the  home  selected  by  him.  Although  it  was  not  clear, 
the  submission  then  considered  appeared  to  doubt  the  propriety  of 
payment  because  of  the  fact  that  Colonel  Burroughs  had  remained 
in  Washington,  the  home  selected  by  him,  but  a  short  time  after  re- 
tirement.   Your  present  submission  is  for  decision  on  facts,  as  follows : 

1.  Reconsideration  is  requested ;  in  view  of  the  fact  that  Lieut  Col.  J.  M.  Bur- 
roughs, U.  S.  A.,  retired,  certified  to  having  used  an  Army  transport  and  traveled 
by  sea  from  San  Francisco,  Oalifomia,  to  New  York  City,  and  the  only  part  of 
the  journey  from  San  Francisco,  California,  to  Vt^ashington,  D.  C,  that  was 
performed  by  land,  was  from  New  York  City  to  Washington,  D.  C. 

2.  Decision  is  specifically  requested  as  to  whether  or  not  officer  concerned  Is 
entitled  to  mileage  from  San  Francisco,  California,  to  Washington,  D.  C,  nnd 
if  so.  in  what  amount;  or.  If  under  this  travel  he  is  only  entitled  to  reimburse- 
ment of  the  cost  of  subsistence  on  board  U.  S.  Army  transport  from  San  Fran- 
cisco to  New  York  City,  and  mileage  from  New  York  City  to  Washington,  D.  O., 
i.  e. :  Is  the  journey  performed  by  officer  to  be  considered  "  sea  travel "  or  is  it 
eonsidered  "  travel  in  the  ♦  ♦  ♦  home  waters  of  the  United  States,"  for  which 
be  is  entitled  to  mileage.  Also,  in  the  event  of  an  allowance  for  reimbusement 
of  mileage  or  reimbursement  for  actual  exx)enses  of  sea  travel,  what  deductions 
and  how  should  be  made  in  the  settlement  of  this  account  for  the  transporta- 
tion that  was  furnished  or,  under  the  law,  should  have  beeo  furnished? 

Paragraph  18  of  S.  O.  No.  186-0,  dated  War  Department,  August 
9, 1920,  under  which  Colonel  Burroughs  made  the  journey  from  San 
Francisco  to  Washington,  is  as  follows : 

18.  Maj.  James  M.  Burroughs.  Cavalry,  having  been  examined  for  promotion  by 
a  t)oard  of  officers  and  found  physically  disqualified  for  the  duties  of  a  lieutenant 
colonel  of  Cavalry  by  reason  of  disability  incident  to  the  service,  his  retirement 
by  the  President  from  active  service  as  lieutenant  colonel,  under  the  provisions 
section  8  of  an  act  of  Congress  approved  October  1,  1890,  is  announced,  to  date 
from  July  1,  1920,  the  date  upon  which  he  would  have  been  promoted  to  that 
grade  byrjreason  of  seniority  had  he  been  found  qualified.  Lieutenant  Colonel 
Burroughs  will  proceed  to  his  home.  The  travel  directed  is  necessary  In  the 
military  service. 


656  DBGISIONB  OF  THB  COMPTROlijEB  QBNERAU 

The  act  of  June  12,  1906,  34  Stat  246,  the  present  mileage  law, 

00  far  as  here  material,  provides : 

Hereafter  officers,  active  and  retired,  when  traveling  under  competent  orders 
without  troops,  •  *  *  shall  be  paid  seven  cents  per  mile  and  no  more ;  dis- 
tances to  be  computed  and  mileage  to  be  paid  over  the  shortest  usually  traveled 
routes  with  deduction  as  hereinafter  provided;  and  payment  and  settlement 
of  mileage  accounts  of  officers  shall  be  made  according  to  distances  and  deduc- 
tions computed  over  routes  established  and  by  mileage  tables  prepared  by  the 
Paymaster-General  of  the  Army  under  the  direction  of  the  Secretary  of  War. 
•  *  ♦  for  all  sea  travel  actual  expenses  only  shall  be  paid  to  officers,  contract 
surgeonS}  contract  dental  sure^eons,  and  veterinarians,  to  paymasters'  clerks* 
and  to  the  expert  accountant  of  the  Inspector-General's  Department,  when  trav- 
eling on  duty  under  competent  orders,  with  or  without  troops,  and  the  amount 
flo  paid  shall  not  include  any  shore  expenses  at  port  of  embarkation  or  debarka- 
tion ;  but  for  the  purpose  of  determining  allowances  for  all  travel  under  orders, 
or  for  officers  and  enlisted  men  on  discharge,  travel  in  the  Philippine  Ardiipel- 
ago,  the  Hawaiian  Archipelago,  the  home  waters  of  the  United  States,  and  be- 
tween the  United  States  and  Alaska  shall  not  be  regarded  as  sea  travel  and  shall 
be  paid  for  at  the  rates  established  by  law  for  land  travel  within  the  boundaries 
of  the  United  States. 

The  order,  it  will  be  noted,  directed  travel  from  San  Francisco  to 
his  home,  Washington.  The  shortest  usually  traveled  route  is  by- 
rail  between  the  two  points.  Colonel  Burroughs  apparently  elected 
to  make  the  journey  by  Government  transport  by  water  via  the  Pan- 
ama Canal.  This  fact  does  not  prejudice  his  right  to  mileage  over 
the  shortest  usually  traveled  route.  6  Comp.  Dec,  622.  He  is,  how- 
ever, entitled  to  no  more  than  the  amount  for  travel  over  the  shortest 
usually  traveled  route  and  from  this  there  should  be  deducted  3  cents 
per  mile  for  the  entire  distance  by  the  shortest  usually  traveled  route, 
as  Government  transportation  was  furnished  for  a  distance  greater 
than  the  actual  distance  between  the  two  points.  See  27  Comp.  Dec^ 
722.  As  the  voucher  is  calculated  on  this  basis,  payment  is  author- 
ized if  otherwise  correct. 

It  is  not  necessary  in  this  case  to  determine  whether  travel  ordered 
to  be  made  by  sea  from  the  western  seaboard  to  the  eastern  seaboard 
of  the  United  States  or  vice  versa  under  the  present  mileage  law  is 
sea  travel  for  which  only  actual  expenses  are  payable  or  whether 
mileage  is  payable,  and  if  the  latter,  whether  over  the  actual  route 
traveled  or  over  the  shortest  usually  traveled  route. 


SEED-GRAIN  LOANS. 

When  two  or  more  seed-grain  loans  have  been  made  to  the  same  person,  tlie 
second  loan  being  for  reseeding  a  portion  of  the  land  seeded  under  the  orig- 
inal loan,  the  crops  resulting  from  each  loan  are  to  be  considered  sepa- 
rately; and  if  the  yield  resulting  from  one  of  the  loans  falls  below  the 
amount  specified  as  a  total  fftilure  by  the  act  of  March  31,  ld20,  41  Stat.,  73(K 
that  particular  loan  may  be  released  irrespective  of  action  on  the  other  loan. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasiiry»  April  3, 1922$ 

Eef erring  to  your  letter  of  March  4, 1922,  relative  to  the  release  of 

one  William  Krug  from  payment  of  seed-grain  loans  made  to  him  by 
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the  Federal  Land  Bank  of  Wichita,  Kans.,  you  are  advised  that,  in 
view  of  the  practice  referred  to  in  your  letter,  this  office  will  consider 
at  this  time  the  legality  of  the  proposed  release  of  the  loans  made  to 
Krug. 

The  act  of  May  31,  1920,  41  Stat.,  730,  declares  a  yield  of  five 
bushels  or  less  per  acre  of  wheat  on  drought-stricken  lands  of  those 
who  borrowed  money  from  the  United  States  for  purchase  of  seed 
grain  to  be  a  failure,  and  releases  borrowers  whose  yield  was  five 
bushels  or  less  per  acre  from  repayment  of  the  amount  borrowed. 

Krug  borrowed  $300  as  a  seed-grain  loan  on  100  acres  of  wheat 
land.  The  crop  on  70  of  these  100  acres  was  completely  destroyed  by 
grasshoppers.  A  second  loan  of  $105  was  made  on  these  70  acres, 
which  were  reseeded.  The  total  yield  on  the  entire  100  acres  was 
518  bushels  of  wheat,  an  average  of  5.18  bushels  to  each  of  the  100 
acres. 

The  transactions  constitute  two  separate,  and  distinct  loans.  The 
loan  of  $300  on  100  acres  of  wheat  realized  for  the  borrower  only 
80X5.18=155.40  bushels,  or  1.55  bushels  to  the  acre,  and  therefore 
was  a  failure  under  the  terms  of  the  statute.  The  second  loan  of 
$105  on  70  acres  of  wheat  realized  70X5.18=362.60  bushels,  or  5.18 
bushels  to  the  acre,  and  therefore  was  not  a  failure. 

Release  of  the  balance  due  on  the  first  loan  of  $300  is  approved. 
Release  on  the  second  loan  of  $105  is  not  approved.  It  is  noticed  that 
the  application  for  release  covers  the  $300  loan  only.  Figures  on  the 
second  loan  apparently  have  been  inserted  in  pencil  in  the  pro  forma 
statement  of  the  first  loan  after  the  statement  was  typewritten.  By 
whom  the  figures  were  inserted  and  whether  the  insertion  was  before 
or  after  the  statement  had  been  signed  does  not  appear. 


WAGES  DUE  AMERICAN  SEAMEN  ON  DESERTION. 

The  balance  of  wages  due  American  seamen  who  desert  their  vessel,  after 
satisfjrlng  any  expense  caused  the  master  or  owner  of  the  vessel  by  such 
desertion,  should  be  deposited  with  the  district  court  for  the  district  in 
which  is  located  the  port  in  the  United  States  at  which  the  voyage  termi- 
nates, or  the  desertion  occurs,  or  the  next  United  States  port  reached  after 
the  desertion,  or  the  home  port  of  the  vessel,  in  the  order  named,  and 
such  funds  shall  be  held  by  the  court  and  be  available  for  the  payment 
of  Just  claims  against  them  for  a  period  of  six  years,  after  which  the  bal- 
ance thereof  shaU  be  deposited  in  the  Treasury  of  the  United  States  to  the 
credit  of  MisceUaneous  Receipts. 

DecLdon  by  Comptroner  General  McCarl,  April  4,  1922: 

The  Chief,  State  and  Other  Departments  Division,  has  sulnnitted 
for  consideration  a  memorandum  decision  to  the  effect  that  the 
money  turned  over  to  a  consular  officer  by  the  master  of  an  American 
Teasel  on  account  of  forfeited  wages  of  deserting  seamen  shall  be 
disposed  of  in  like  manner  as  provided  in  paragraph  297,  Consular 
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Kegulatioiis,  in  case  of  wages  of  a  deserter  from  a  vessel  sold  in  a 
foreign  port. 
Said  paragraph  No.  297,  Consular  Begulations,  provides : 

If  a  vessel  is  sold  in  a  foreign  port  and  the  master  then  has  a  balance  of 
wages  of  a  deserter  in  his  hands  which  would  be  delivered  to  tlie  shipping 
compiissioner  if  the  voyage  were  to  terminate  in  a  port  of  the  United  States, 
the  consul  may  properly  demand  such  balance;  and  he  is  instructed  to  make 
the  necessary  inquiries  of  the  master  in  this  respect  If  the  master  refuses 
to  comply  with  the  demand,  the  consul  will  report  the  facts,  together  with 
the  amount  of  the  balance  and  the  name  of  the  deserter,  to  the  Department 
of  State.  If  the  master  complies  with  the  demand,  it  will  be  the  duty  of  the 
consul  to  give  a  receipt  for  any  money  delivered  to  him,  and  to  transmit 
tlie  amount,  through  the  Department  of  State,  to  the  shipping  commissioner 
at  the  port  to  which  the  vessel  l)elonged,  or,  if  there  is  no  shipping  commis- 
sioner, then  to  the  district  judge  for  the  district  in  which  the  port  is  situated. 

In  the  specific  case  now  under  consideration  the  seamen  were 
shipped  at  Shanghai,  China,  presumably  in  accordance  with  the 
provisions  of  section  4517,  Revised  Statutes,  for  a  voyage  on  an 
American  vessel  to  San  Francisco  and  return  to  Shanghai.  The 
seamen  deserted  at  San  Francisco  and  upon  return  of  the  vessel  to 
Shanghai  the  master  turned  over  to  the  consular  officer  there  the 
amount  of  the  forfeited  wages. 

Section  4596,  Revised  Statutes,  as  amended  by  section  7  of  the  act 
of  March  4, 1915,  38  Stat.  1166,  provides: 

Whenever  any  seaman  who  has  been  lawfully  engaged  or  any  apprentice 
to  the  sea  service  commits  any  of  the  following  offenses,  he  shall  be  punished 
as  follows: 

First.  For  desertion,  by  forfeiture  of  all  or  any  part  of  the  clothes  or  effects 
he  leaves  on  board  and  of  aU  or  any  part  of  the  wages  or  emoluments  which  he 
has  then  earned. 

Section  4604,  Revised  Statutes,  provides: 

All  clothes,  effects,  and  wages  which,  under  the  provisions  of  this  Title, 
are  forfeited  for  desertion,  shall  be  applied,  in  the  first  Instance,  in  payment 
of  the  expenses  occasioned  by  such  desertion,  to  the  master  or  owner  of  the 
vessel  from  which  the  desertion  has  taken  place,  and  the  balance,  if  any,  shall 
be  paid  by  the  master  or  owner  to  any  shipping  commissioner  resident  at  the 
port  at  which  the  voyage  of  such  vessel  terminates;  and  the  shipping  commis- 
sioner shall  account  for  and  pay  over  such  balance  to  the  judge  of  the  circuit 
court  within  one  month  after  the  commissioner  receives  ttie  same,  to  be  dis- 
posed of  by  him  In  the  same  manner  as  is  prescribed  for  the  disposal  of  the 
money,  effects,  and  wages  of  deceased  seamen. 

Section  4545,  Revised  Statutes,  as  amended  by  section  7  of  the  act 

of  March  3, 1897,  29  Stat.  689,  contains  the  following  provision  with 

reference  to  the  manner  in  which  the  courts  shall  dispose  of  wages, 

etc.,  of  deceased  seamen: 

When  no  claim  to  the  wages  or  effects  or  proceeds  of  the  sale  of  the  effects 
of  a  deceased  seaman  or  apprentice,  received  by  a  circuit  court,  is  substantiated 
within  six  years  after  the  receipt  thereof  by  the  court,  it  shall  be  in  the  absolute 
discretion  of  the  court,  if  any  subsequent  claim  is  made,  either  to  allow  or  refuse 
the  same.  Such  courts  shall,  from  time  to  time,  pay  any  moneys  arising  from  the 
unclaimed  wages  and  effects  of  deceased  seamen,  which  in  their  opinion  it  is 
not  necessary  to  retain  for  the  purpose  of  satisfying  claims,  into  the  Treasury 
of  the  United  States,  and  such  moneys  shaU  form  a  fund  for,  and  be  ai^ro- 
priated  to,  the  relief  of  sick  and  disabled  and  destitute  seamen  belonging  to 
the  United  States  merchant  marine  service. 
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It  would  seem  to  be  clear  that  under  these  provisions  of  law  and 
sections  28^291  of  the  Judicial  Code,  36  Stat.  1167,  the  wages  and 
effects  of  a  seaman  who  has  deserted  from  an  American  vessel,  re- 
gardless of  the  time  or  place  of  such  desertion,  shall  be  applied,  first, 
to  the  reimbursement  of  the  master  or  owner  of  the  vessel  for  the 
expenses  occasioned  by  the  desertion  and  that  the  balance,  if  any, 
shall  be  paid  by  the  master  or  owner  to  a  shipping  conmiissioner, 
to  be  turned  over  to  the  United  States  district  court  for  the  judicial 
district  in  which  the  home  port  or  terminal  port  of  the  vessel  is 
located.  The  court  is  required  to  hold  such  funds  for  a  period  of  six 
years  subject  to  any  legal  claims  that  may  be  presented  and  estab- 
lished against  the  same.  The  balance  of  such  fund  not  required  to 
pay  claims  substantiated  before  the  court  is  to  be  deposited  by  the 
court  and  covered  into  the  Treasury  of  the  United  States. 

It  appears  that  such  funds  were  originally  covered  into  the  Treas- 
ury to  the  credit  of  an  appropriation  to  be  expended  by  the  marine 
hospital  establishment  for  the  relief  of  sick  and  disabled  and  des- 
titute seamen  belonging  to  the  United  States  merchant  marine  serv- 
ice, but  after  other  provision  was  made  for  the  expenses  incurred  by 
the  Government  in  furnishing  such  relief  (see  particularly  section 
15  of  the  act  of  June  26,  1884,  23  Stat.  57,  and  the  act  of  March  8, 
1905,  33  Stat.  1217),  it  became  the  practice  to  cover  such  money  into 
the  general  fund  of  the  Treasury  as  miscellaneous  receipts,  and  that 
practice  now  obtains  and  will  be  followed. 

In  the  case  now  under  consideration  the  balance  of  the  wages 
«amed  to  date  of  desertion  was  not  turned  over  to  the  shipping  com- 
missioner at  San  Francisco,  but  was  taken  back  to  Shanghai  and 
turned  over  to  the  consular  officer.  The  consular  officer  transmitted 
the  amount  to  the  Secretary  of  State  in  the  form  of  two  postal  money 
orders,  which  the  Secretary  of  State  has  transmitted  to  this  office 
indorsed  payable  to  the  order  of  the  Comptroller  General  of  the 
United  States.  The  question  for  determination  is  as  to  what  dis- 
position to  make  of  these  money  orders. 

From  the  provisions  of  law  hereinbefore  quoted  I  think  it  must 
be  held  that  the  funds  in  question  can  not  be  regarded  as  Govern- 
ment moneys  and  covered  into  the  Treasury  until  after  six  years 
from  date  of  their  payment  by  the  master  or  owner  of  the  vessel ;  and 
the  statutes  have  provided  that  the  United  States  District  Court 
shall  be  the  custodian  of  such  funds  during  the  period  they  are  re- 
quired to  be  held  before  being  covered  in.  The  question  as  to  which 
particular  district  court  shall  receive  the  moneys  in  a  given  case  is 
not  so  very  important.  If  the  voyage  for  which  the  deserting  sea- 
man shipped  terminates  at  a  port  in  the  United  States,  the  law  re- 
quires that  the  United  States  district  court  in  which  that  port  is  lo- 
cated shall  receive  and  account  for  the  funds,  but  the  statutes  do  not 
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specifically  cover  a  case  in  which  the  voyage  does  not  terminate  at 
a  port  in  the  United  States.  In  such  cases  I  think  the  port  in  the 
United  States  at  which  the  desertion  takes  place,  or  if  the  desertion 
does  not  take  place  in  the  United  States  the  next  port  in  the 
United  States  at  which  the  vessel  stops  after  the  desertion 
may  fairly  be  regarded  as  the  port  of  termination  of  the  voy- 
age within  the  meaning  of  the  statutes.  If  the  voyage  for  which 
the  deserter  shipped  does  not  terminate  at  or  include  a  port  in  the 
United  States  I  would  be  constrained  to  hold  that  the  United  States 
District  Court  for  the  district  in  which  the  home  port  of  the  vessel 
is  located  would  be  the  proper  custodian.  See  14  Op.  Atty.  Gen.  520. 
In  the  case  here  presented  the  postal  money  orders  will  be  in- 
dorsed and  transmitted  to  the  United  States  District  Court  of  the 
northern  district  of  California  to  be  held,  accounted  for,  and  dis- 
posed of  in  accordance  with  the  statutes  herein  referred  to. 


FEES  TO  STATE  OFFICIALS. 

Payment  to  State  officials  for  necessary  services  Incident  to  the  Issuance  of  a 
permit  to  appropriate  State  waters  is  authorized  as  a  payment  for  personal 
services  rendered  by  the  State,  and  does  not  come  within  the  exemption  of 
the  United  States  from  the  payment  of  taxes. 

Decision  by  Comptroller  General  McCarl,  April  5,  1922: 

Marvin  Chase,  supervisor  of  hydraulics  of  the  State  of  Washing- 
ton, under  date  of  February  16,  1922,  requested  a  review  of  the  ac- 
tion of  the  State  and  Other  Departments  Division,  this  office,  dis- 
allowing by  certificate  29235,  dated  February  3,  1922,  a  claim  for  $5 
for  the  examination  of  an  application  of  the  Bureau  of  Fisheries  for 
the  issuance  of  a  permit  for  the  appropriation  of  a  certain  quantity 
of  water  of  the  Little  White  Salmon  Eiver  for  fish  culture  purposes 
at  Little  White  Salmon  River  station  in  the  State  of  Washington. 

The  claim  was  disallowed  for  the  reason  that  it  was  in  the  nature 
of  a  tax  from  which  the  United  States  is  exempt.  The  right  of  the 
United  States  to  be  exempt  in  its  property  and  instrumentalities 
from  a  State  taxation  is  so  well  established  that  the  question  is  no 
longer  open  to  discussion.  The  fee  here  sought  to  be  charged  is  not 
a  tax  but  a  payment  for  services  rendered  by  the  State.  Little  Wliite 
Salmon  Eiver  is  a  small  stream  lying  wholly  within  the  limits  of 
the  State  of  Washington  and  not  navigable,  small  rowboats  only 
being  able  to  ply  thereon.  The  State  legislature  in  1917  passed  a 
water  code  relative  to  the  use  of  the  public  waters,  the  provisions 
of  which  were  to  be  executed  by  the  State  hydraulic  engineer.  The 
application  of  the  Bureau  of  Fisheries  involved  examining  into  the 
status  of  the  rights  of  others  and  as  a  result  of  the  examination  it 
was  found  that  the  quantity  of  water  desired  by  the  Bureau  of 
Fisheries  could  be  appropriated  without  detriment  to  prior  appro- 
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priators  or  the  public.  Pursuant  to  the  finding  a  permit  was  is- 
sued and  made  a  matter  of  record  in  the  office  of  the  hydraulic  en- 
gineer to  protect  the  right  of  the  Government  against  any  subse- 
quent appropriation  of  the  water.  For  these  services  the  State 
charged  a  fee  of  $5.  Such  a  fee  under  the  facts  is  not  analogous  to 
a  tax.  The  action  of  the  State  and  Other  Departments  Division  is 
reversed  and  the  amount,  $5,  disallowed  is  hereby  allowed,  for  which 
a  certificate  will  issue  in  due  course. 


VETERANS*   BUREAU—FUNERAL   EXPENSES    OF   PATIENTS   AND 

TRAINEES. 

The  Director  of  the  Veterans*  Bureau  may,  under  the  discretionary  authority 
conferred  by  the  act  of  August  9,  1921,  42  Stat.,  149,  prescribe  by  regula- 
tion for  the  payment  of  funeral  expenses  of  ex-service  men  who  are  pa- 
tients of  that  bureau  and  die  in  a  hospital  or  sanatorium  or  wh(\  are 
trainees  and  die  while  receiving  training. 

Comptroller  General  McCarl  to  the  Director,  United  States  Veterans'  Barean, 
April  7,  1922: 

I  have  your  letter  of  March  13,  1922,  requesting  decision  as  to  the 
extent  to  which  the  Veterans'  Bureau  is  authorized  to  provide  for 
payment  from  bureau  appropriations  of  funeral  expenses  of  its 
beneficiaries  who  are  patients  or  vocational  trainees  and  who  die 
while  receiving  medical  or  hospital  treatment  or  while  taking  voca- 
tional training. 

While  section  301  of  the  war  risk  insurance  act  as  amended  by 
section  10  of  the  act  of  December  24,  1919,  41  Stat.,  372,  provides 
for  payment  within  limits  of  burial  expenses  and  return  of  body  to 
the  home  of  beneficiaries  whose  death  occurs  before  discharge  or 
resignation  from  military  service,  there  is  no  specific  general  pro- 
vision of  law  for  payment  of  funeral  expenses  of  beneficiaries  who 
die  after  such  discharge  or  resignation.  Authority  for  paying 
funeral  expenses  of  ex-service  men  has  rested  entirely  upon  pro- 
visions in  annual  appropriation  acts  for  funeral  expenses. 

As  regards  disabled  ex-service  men  who  are  compensation  bene- 
ficiaries of  the  former  Bureau  of  War  Risk  Insurance,  it  was  held 
that  the  provision  for  funeral  expenses  in  its  annual  appropriations 
prior  to  July  1,  1920,  referred  to  the  funeral  expenses  specifically 
allowed  by  section  301  in  cases  of  death  in  the  military  service,  and 
that  there  was  no  authority  for  payment  from  said  appropriations 
of  funeral  expenses  of  ex-service  men.  It  was  held,  however,  that 
the  appropriations  might  lawfully  be  used  for  payment  of  the  ex- 
pense of  preparation  and  transportation  of  remains  of  such  bene- 
ficiaries who  died  in  hospital  while  undergoing  treatment  away  from 
their  homes.    27  Comp  Dec,  388. 
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The  annual  appropriation  of  the  Public  Health  Service  prior  to 
July  1,  1920,  carried  a  provision  for  medical,  surgical,  and  hospital 
services  for  war  risk  insurance  patients  and  other  beneficiaries  of 
the  Bureau  of  War  Risk  Insurance,  including — 

reasonable  burial  expenses  (not  exceeding  $100  for  any  patient  dying  in  hoB- 
pital). 

See  act  of  July  19, 1919,  41  Stat,  175, 

The  act  of  June  5, 1920,  41  Stat.,  881,  consolidated  the  appropria- 
tions for  medical,  surgical,  and  hospital  services  for  beneficiaries  of 
the  Bureau  of  War  Risk  Insurance  under  one  heading  as  a  bureau 
appropriation.  The  consolidated  appropriation  carried  the  general 
provision  for  funeral  expenses  formerly  carried  by  the  bureau  ap- 
propriation, but  did  not  repeat  the  specific  provision  which  had  been 
carried  by  the  Public  Health  Service  appropriation.  Accordingly, 
it  was  held  that  payment  of  funeral  expenses  by  the  Public  Health 
Service  from  its  allotment  of  the  consolidated  appropriation  was 
subject  to  the  rule  laid  down  for  the  bureau  in  27  Comp  Dec,  388. 
See  27  Comp.  Dec,  650. 

Formerly  there  was  no  authority  of  law,  either  in  general  statutes 
or  in  annual  appropriation  acts,  for  payment  of  funeral  expenses 
of  vocational  trainees  or  for  transportation  of  their  remains.  26 
Comp.  Dec,  536.  The  deficiency  appropriation  act  of  March  6, 
1920,  41  Stat.,  504,  included  in  the  appropriation  for  expenses  of 
vocational  rehabilitation  a  provision  for  "funeral  and  other  inci- 
dental expenses  (including  transportation  of  remains)  of  deceased 
trainees  of  the  board.''  This  provision  appears  in  subsequent  annual 
appropriations  for  like  expenses. 

Section  8  of  the  act  of  August  9,  1921,  42  Stat.,  149,  transferred 
to  the  Veterans'  Bureau  the  imexpended  balances  of  appropriations 
of  the  former  Bureau  of  War  Kisk  Insurance  and  the  Federal  Board 
for  Vocational  Education  hereinbefore  referred  to,  with  authority 
in  the  Director  of  the  Veterans'  Bureau  to  expend  them  in  such 
manner  as  he  may  deem  necessary  in  carrying  out  the  purposes  of 
the  act. 

Section  12  of  the  act  of  August  9,  1921,  providing  for  deposit  at 
interest  in  the  Treasury  of  a  certain  unallotted  portion  of  the  com- 
pensation of  patients  or  beneficiaries  of  the  bureau  who  are  receiv- 
ing treatment  as  inmates  of  a  hospital,  and  for  payment  of  such  de- 
posits to  the  patient  if  living,  or  to  his  designated  beneficiary  or  the 
personal  representative  of  his  estate  if  dead,  expressly  provides: 

That  this  paragraph  shall  not  be  so  construed  as  to  prevent  payment  by  the 
bureau  from  the  amounts  due  to  the  decedent's  estate  of  his  funeral  expenses, 
*  ♦  *  provided  a  claim  therefor  is  presented  by  the  creditors  or  by  the  person 
or  persons  who  actually  paid  the  same  before  settlement  by  the  Yeterans' 
Bureau. 
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This  section  seems  to  contemplate  that  even  in  case  a  patient  dies 
in  hospital  his  funeral  expenses  are  not  necessarily  payable,  or  at 
least  are  not  wholly  payable,  by  the  United  States. 

In  the  absence  of  any  specific  general  statutory  provision  regulat- 
ing the  payment  of  funeral  expenses  of  patients  and  trainees  of  the 
Veterans'  Bureau  and  the  lack  of  any  specific  restriction  upon  the 
use  of  the  respective  appropriations  for  funeral  expenses,  it  is  compe- 
tent for  the  Director  to  prescribe  by  regulation  the  conditions  and 
limitations  under  which  those  appropriations  shall  be  expended. 
Payment  of  such  expenses  is  a  matter  of  bureau  administration  and 
not  one  of  legal  right  in  the  estates  of  deceased  patients  or  trainees. 

You  submit  a  copy  of  a  regulation  of  this  matter  which  it  is  your 
intention  to  issue.  It  provides  for  uniform  payment  within  the  pre- 
scribed limit  of  $100  of  funeral  expenses  (including  the  preparation 
of  the  body)  and,  in  addition,  the  expenses  of  transporting  the 
bodies  of  all  patients  of  the  Bureau  who  die  in  a  hospital  or  sana- 
torium and  of  all  trainees  who  die  while  receiving  training.  The 
regulation  is  consistent  with  law  and  therefore  is  one  within  your 
authority  to  make.  If  it  is  promulgated,  it  will  be  accepted  by  this 
ofiKce  as  authority  for  payment  of  funeral  expenses  in  the  cases  which 
it  covers,  in  accordance  with  its  conditions  and  limitations. 

While  the  regulation,  as  it  stands,  will  be  competent  under  the 
law,  I  deem  it  proper  to  call  attention  to  what  seems  to  be  a  discrimi- 
nation in  favor  of  vocational  trainees  over  other  disabled  ex-service 
men  who  are  patients  undergoing  medical  treatment.  The  regula- 
tion provides  for  payment  of  funeral  expenses  of  all  beneficiaries 
who  die  while  receiving  training  and  limits  payments  of  expenses  of 
patients  to  cases  of  death  in  hospital.  If  the  two  classes  of  bene- 
ficiaries are  to  stand  upon  the  same  footing,  it  would  seem  that  pay- 
ment in  the  case  of  trainees  should  be  limited  to  deaths  in  institu- 
tions away  from  the  home  of  the  trainee.  Such  a  limitation  would  be 
.nore  in  harmony  with  the  theory  that  payment  of  funeral  expenses 
is  in  the  nature  of  bureau  administration  rather  than  a  recognition 
of  legal  rights  of  beneficiaries. 


COURTS-MARTIAL— PROCEEDINGS  APPROVED  AND  FINDING  AND 
SENTENCE  DISAPPROVED^EFFECT  ON  PAY. 

A  naval  officer  In  a  foreign  shore  duty  pay  status  who  is  tried  by  court-martial, 
found  guilty,  and  sentenced  to  dismissal,  which  proceedings  the  Sec- 
retary of  the  Navy  approves  and  which  finding  and  sentence  he  disap- 
proves, occupies  the  same  status  as  though  found  not  guilty  and  is  enti- 
tled to  receive  the  foreign-shore-duty  increase  in  pay  for  the  period  dur>' 
Ing  which  he  performed  no  duty  due  to  his  arrest. 

Dedusion  by  Comptroller  General  McCarl,  April  10,  1922. 

Lieut.  Commander  Philip  J.  Murphy  (M.  C),  U.  S.  Navy,  applied 
March  14, 1922,  for  review  of  settlement  No.  146260,  dated  February 
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16,  1922,  Navy  Department  Division,  this  office,  wherein  was  dis- 
allowed his  claim  for  $59.17,  foreign  shore  increase  in  pay  for  the 
period  December  22,  1920,  to  March  2,  1921,  checked  against  his 
account  in  the  third  quarter  1921. 

The  claim  was  disallowed  for  the  reason  that  ^  decisions  of  the 
Comptroller  of  the  Treasury  have  held  that  officers  of  the  Navy  while 
under  arrest  and  attending  trial  for  an  offense  for  which  they  are 
found  guilty  are  not  entitled  to  sea  pay,"  and  as  claimant  was  found 
guilty  of  the  offense  for  which  tried  he  ^s  not  entitled  to  foreign  shore 
pay  for  the  period  in  question  during  which,  by  reason  of  arrest,  he 
performed  no  duty.  6  Comp  Dec,  970,  and  24  id.,  361,  are  cited  as 
authority. 

Appellant  contends  that  by  reason  of  the  disapproval  by  the  Sec- 
retary of  the  Navy  of  the  findings  of  the  court-martial  board  and  of 
the  sentence  that  he  is  entitled  to  the  pay  claimed. 

The  Judge  Advocate  General  reports  that  Lieutenant  Murphy  was 
tried  by  general  court-martial  January  29,  1921,  on  charges  alleging 
malpractice  (2  specifications),  neglect  of  duty  (1  specification),  and 
scandalous  conduct  tending  to  the  destruction  of  good  morals  (2 
specifications) ;  that  he  was  found  guilty  and  sentenced  by  the  court 
to  be  dismissed  from  the  Navy ;  that  on  March  5, 1921,  the  convening 
authority  approved  the  proceedings,  findings,  and  sentence  and  re- 
ferred the  case  to  the  Secretary  of  the  Navy  for  transmission  to  the 
President;  that  on  May  3,  1921,  the  Judge  Advocate  General,  after 
reviewing  the  case,  made  recommendation  to  the  Chief  of  the  Bureau 
of  Navigation  that  the  proceedings  be  approved,  but  that  the  findings 
and  sentence  be  disapproved;  that  on  May  9,  1921,  the  Chief  of  the 
Bureau  of  Navigation  forwarded  the  record  to  the  Secretary  of  the 
Navy  with  recommendations  as  made  by  the  Judge  Advocate  Gen- 
eral; and  that  on  May  13,  1921,  the  following  action  was  taken  by 
the  Secretary  of  the  Navy : 

The  foregoing  recommendations  of  the  Judge  Advocate  General,  concurred  la 
by  the  Chief  of  the  Bureau  of  Navigation,  are  approved. 

Section  1624,  article  63,  of  the  Revised  Statutes  provides : 

No  sentence  of  a  court-martial,  extending  to  the  loss  of  life  or  to  the  dis- 
missal of  a  commissioned  or  warrant  officer,  shaU  be  carried  into  execution 
until  confirmed  by  the  President  All  other  sentences  of  a  general  court-mar- 
tial may  be  carried  into  execution  on  confirmation  of  the  commander  of  the 
fleet  or  officer  ordering  the  court 

Section  9  of  the  act  of  February  16, 1909,  35  Stat.,  621,  provides: 

That  the  Secretary  of  the  Navy  may  set  aside  the  proceedings  or  remit  op 
mitigate,  in  whole  or  in  part,  the  sentence  imposed  by  any  naval  eourt-maptial 
convened  by  his  order  or  by  that  of  any  officer  of  Uie  Navy  or  Marine  Corps. 

The  decisions  of  the  accounting  officers  and  of  the  courts  have  long 
held  that  an  officer  of  the  Navy  on  duty  afloat,  who  is  suspended  from 
duty  and  placed  under  arrest  but  not  detached  from  his  ship,  is 
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entitled  to  sea  pay  during  the  period  of  suspension  and  arrest  if 
acquitted  of  the  offense  charged.    25  Comp.  Dec.,  514. 

The  final  result  of  the  proceedings  places  Lieutenant  Murphy  in 
the  status  of  ^'  not  guilty/'  and  he  is  entitled  to  all  rights  as  an  officer 
in  that  position. 

The  same  clause  in  the  act  of  May  13,  1908,  35  Stat.,  128,  confers 
the  additional  pay  for  both  "  sea  duty  "  and  "  shore  duty  beyond  the 
continental  limits  of  the  United  States,"  and  the  same  rule  will  apply 
to  the  shore  duty  increase  in  pay  as  has  been  applied  to  that  for  sea 
duty. 

Upon  this  review  the  settlement  is  reversed,  and  $59.17  is  certified 
as  due  claimant. 


SPECIAL  CLERKS— POST  OFFICE  DEPARTMENT. 

The  provision  in  section  2  ot  the  act  of  July  21,  1921,  42  Stat.,  144,  requiring 
that  certain  classes  of  postal  clerks  in  grade  five  be  given  designation  and 
status  of  special  clerks,  is  applicable  only  to  those  who  held  grade  five  on 
the  date  of  the  act,  and  not  to  a  clerk  who  was  promoted  prior  to  that  date 
from  grade  five  to  superintendent  of  station. 

Comptroller  General  McCarl  to  Postmaster  General,  April  11,  1922: 

I  have  your  letter  of  March  27, 1922,  as  follows : 

T.  E.  Foss,  on  July  1, 1919,  held  the  position  of  special  clerk,  $1,600  per  annum, 
in  the  post  office  of  Minneapolis,  Minnesota.  Under  the  Act  of  June  5,  1920,  he 
was  reclassified  as  a  clerk  of  the  fifth  grade,  $1,800  per  annum,  effective  July 
1, 1920.  On  June  1,  1921,  he  was  promoted  to  the  position  of  superintendent  of 
the  Curtis  Hotel  Station  of  the  Minneapolis,  Minnesota,  post  office,  and  under 
the  provisions  of  the  Reclassification  Act  of  June  5,  1920,  was  given  a  salary  of 
$1,900  per  annum,  as  the  station  to  which  he  was  assigned  had  less  than  four 
employees  and  the  receipts  were  less  than  $100,000  per  annum,  the  law  stipu- 
lating that  at  such  stations  the  superintendent  shall  receive  a  salary  not  greater 
than  that  of  special  clerk. 

Representations  are  made  to  the  Department  on  behalf  of  Mr.  Foss  that, 
having  been  a  special  clerk  on  June  30,  1920,  and  who  was  on  and  after  July  1, 
1920,  assigned  as  a  clerk  to  the  fifth  grade,  he  is  entitled  to  the  benefits  con- 
ferred by  Section  2  of  the  Act  approved  July  21,  1921,  known  as  the  Steenerson 
Act,  and  entitled  to  the  designation  and  status  of  special  clerk  as  therein  indi- 
cated, from  July  21,  1921. 

In  view  of  the  fact  that  on  June  1,  1921,  Mr.  Foss  was  promoted  from  the 
position  of  clerk,  fifth  grade,  to  the  position  of  superintendent  of  station,  there 
is  doubt  as  to  the  admissibility  of  the  contention  set  up  on  his  behalf,  that  he 
is  entitled  to  the  benefits  of  the  Steenerson  Act,  by  reason  of  the  fact  that  on 
July  21,  1921,  the  date  of  the  approval  of  the  /Tct,  he  was  not  a  clerk  of  the 
fifth  grade,  and  your  opinion  thereon  is  therefore  requested. 

Section  2  of  the  act  of  July  21, 1921, 42  Stat,  144,  provides: 

'fhat  as  a  reward  for  faithful  and  meritorious  service  special  clerks  may  be 
appointed  in  the  executive,  finance,  money  order,  postal  savings,  registry,  mail- 
ing, and  other  divisions  of  first-class  post  offices.  Clerks  in  the  executive, 
finance,  money  order,  postal  savings,  registry,  and  other  divisions  of  first-class 
post  offices  who  were  designated  as  special  clerks,  finance  clerks,  cashiers,  fore- 
men, bookkeepers,  chief  stamp  clerks,  chief  mailing  clerks,  and  stenographers 
on  June  SO,  1920,  and  who  were,  on  and  after  July  1,  1920,  assigned  as  clerks  of 
gnde  fire  rtiall,  from  and  after  the  passage  of  this  Act,  unless  they  were  de- 


666  DECISIONS  OF  THE  CX)MFTBOLLBB  QiBXnSRAU 

moted  f6r  cause,  be  given  the  designation  and  status  of  special  clerks,  and 
assigned  to  the  first  or  second  grade:  Provided,  That  clerks  who  have  been 
designated  as  special  clerks  shall  not  be  demoted  except  for  cause. 

The  second  clause  of  this  section  relates  only  to  those  employees 
who  on  June  30,  1920,  were  holding  a  designation  that  was  not  con- 
tinued under  the  reclassification  act  of  June  6,  1920,  41  Stat.,  1045, 
such  as  special  clerks,  finance  clerks,  etc.,  and  who  from  Jtily  1, 1920, 
to  July  21,  1921,  held  the  designation  of  clerk  of  grade  five.  See 
my  decision  to  you  dated  February  9, 1922. 

In  the  case  here  presented  the  employee  was  promoted  from  clerk 
of  grade  five  to  superintendent  June  1,  1921,  and  therefore  was  not 
holding  the  designation  of  clerk  of  grade  five  on  July  21,  1921. 
Accordingly,  the  second  clause  of  the  section  in  question  has  no  ap- 
plication to  his  case  and  you  are  not  required  or  authorized  under 
the  law  to  give  him  the  designation  of  special  clerk  as  of  July  21, 
1921.  Whether  he  may  now  be  appointed  special  clerk  as  a  reward 
for  faithful  and  meritorious  service  under  authority  of  the  first 
clause  of  the  section  is  a  matter  for  administrative  determination. 


TRANSPORTATION  OF  DEPENDENTS  OF  NAVAL  OFFICERS. 

When  transportation  requests,  furnished  a  naval  officer  for  transportation  of 
his  dependents,  are  not  used  because  of  preference  for  other  routes  of 
travel  no  reimbursement  for  the  cost  of  transportation  is  authorized. 

Decision  by  Comptroller  General  McCarl,  April  11,  1922: 

Lieut.  Alexander  S.  Wotherspoon,  United  States  Navy,  applied 
February  27, 1922,  for  review  of  settlement  No.  111038,  dated  Janu- 
ary 16,  1922,  Navy  Department  Division,  this  office,  wherein  was 
disallowed  his  claim  for  reimbursement  for  transportation  of  de- 
pendent from  Boston,  Mass.,  to  Annapolis,  Md.,  in  September,  1921. 

The  claim  was  disallowed  for  the  reason  that  transportation  re- 
quests were  issued  for  this  transportation,  and,  furthermore,  that  no 
receipts  were  furnished  for  transportation  purchased  from  personal 
funds. 

It  appears  that  transportation  requests  were  issued  by  Lieut. 
Arthur  Shock  (S.  C),  United  States  Navy,  for  railroad  ticket,  via 
New  York,  New  Haven  &.  Hartford,  Baltimore  &  Ohio,  and  Mary- 
land Electric  from  Boston  to  Annapolis,  and  for  lower  berth  from 
Boston  to  Baltimore,  and  that  the  requests  were  returned  by  appel- 
lant after  the  travel  had  been  performed,  the  reason  assigned  for  the 
return  being  that  his  wife  was  unable  to  use  them  '^  as  it  was  im- 
practicable to  travel  over  the  Baltimore  &  Ohio  Railroad." 

The  act  of  May  18, 1920,  41  Stat.,  604,  provides : 

Sec.  12.  That  hereafter  when  any  commissioned  officer,  noncommissioned 
officer  of  the  grade  of  color  sergeant  and  above.  Including  any  noncommissioned 
officer  of  the  Marine  Corps  of  corresponding  grade,  warrant  officer,  chief  petty 
officer,  or  petty  officer  (first  class),  having  a  wife  or  dependent  child  or 
children,  is  ordered  to  make  a  permanent  change  of  station,  the  United  States 
•hall  famish  transportation  In  kind  from  funds  appropriated  for  the  transpor- 
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tation  of  the  Army,  the  Navy,  the  Marine  Corps,  the  Coast  Guard,  the  Coast 
and  Geodetic  Survey,  and  the  Public  Health  Service  to  his  new  station  for  the 
wife  and  dependent  child  or  children :    ♦    •     •. 

In  SO  far  as  appears  the  impracticability  to  travel  over  the  railroad 
designated  was  a  personal  matter. 

It  is  for  the  Government  to  determine  the  route  and  by  what 
carrier  the  transportation  is  to  be  furnished,  and  if  a  routing  is 
selected  which  is  impracticable  in  fact,  the  duty  devolves  on  the 
officer,  in  whose  behalf  issued,  to  state  the  objections  in  order  that 
the  Government  may  have  an  opportunity  to  consider  the  objections 
raised  and  correct  the  routing.  Failing  in  this  respect,  and  the 
transportation  having  been  offered  and  refused,  no  claim  arises 
against  the  Government  under  the  act  of  May  18,  1920,  for  reim- 
bursement for  transportation  purchased  from  personal  funds. 

Upon  this  review  no  differences  are  found  and  the  settlement  is 
sustained. 


PERMANENT  GUARD  HOUSE—WALTER  REED  HOSPITAL. 

The  use  of  the  appropriation  "  Construction  and  repair  of  hospitals,  1922/*  for 
erection  of  a  permanent  guard  house  at  Walter  Reed  Hospital,  costing 
$2S,000,  is  prohibited  by  section  1136,  Revised  Statutes,  the  $20,000  limit 
therein  set  as  the  cost  of  permanent  buildings  which  might  be  erected  with- 
out special  authority  from  Congress  having  been  superseded  by  the  $30,000 
limit  in  the  proviso  in  act  of  May  17,  1917,  40  Stat,  58,  only  as  to  perma- 
nent buildings  for  use  "  as  an  Army  hospital." 

Comptroller  General  McCarl  to  the  Secretary  of  War,  April  12,  1922: 

I  have  your  letter  of  April  3  requesting  decision  whether  the  ap- 
propriation "Construction  and  repair  of  hospitals,  1922,"  may  be 
used  to  construct  a  permanent  guard  house  at  Walter  Reed  Hospital 
at  a  cost  of  $28,000. 

The  appropriation  in  question  was  made  in  the  act  of  June  30, 
1921, 42  Stat.,  84,  and  is  in  the  following  terms : 

For  construction  and  repair  of  hospitals  at  military  posts  already  estab> 
lished  and  occupied,  including  aU  expenditures  for  construction  and  repairs 
required  at  the  Army  and  Navy  Hospitals  at  Hot  Springs,  Arkansas,  and  for 
the  construction  and  repair  of  general  hospitals  and  expenses  incident  thereto, 
and  for  additions  needed  to  meet  the  requirements  of  increased  garrisons,  und 
for  temporary  hospitals  in  standing  camps  and  cantonments;  for  the  altera- 
tion of  permanent  buildings  at  posts  for  use  as  hospitals,  construction  and 
repairs  of  temporary  hospital  buildings  at  permanent  posts,  construction  and 
repair  of  temporary  general  hospitals,  rental  or  purchase  of  grounds,  and 
rental  and  alteration  of  buildings  for  use  for  hospital  purposes  in  the  Dis- 
trict of  Columbia  and  elsewhere,  including  necessary  temporary  quarters  for 
hospital  personnel,  outbuildings,  heating  and  laundry  apparatus,  plumbing, 
water  and  sewers,  and  electric  work,  cooking  apparatus,  and  roads  and  walks 
for  the  same,  $900,000. 

Section  1136,  Revised  Statutes,  provides : 

Pomanent  barracks  or  quarters  and  buUdings  and  structures  of  a  permanent 
nature  shall  not  be  constructed  unless  detailed  estimates  shall  have  been  pre- 
viously submitted  to  Clongress,  and  approved  by  a  special  appropriation  for  the 
same,  except  when  constructed  by  the  troops;  and  no  such  structures,  the  cost 
of  which  shall  exceed  twenty  thousand  dollars,  shaU  be  erected  unless  by  special 
aathority  of  Congress. 
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tnoted  A>r  cause,  be  given  the  designation  and  statns  of  special  derks,  and 
assigned  to  the  first  or  second  grade:  Provided,  That  clerks  who  have  been 
designated  as  special  clerks  shall  not  be  demoted  except  for  cause. 

The  second  clause  of  this  section  relates  only  to  those  employees 
who  on  June  30,  1920,  were  holding  a  designation  that  was  not  con- 
tinued under  the  reclassification  act  of  June  6,  1920,  41  Stat.,  1045, 
such  as  special  clerks,  finance  clerks,  etc.,  and  who  from  July  1, 1920, 
to  July  21,  1921,  held  the  designation  of  clerk  of  grade  five.  See 
my  decision  to  you  dated  February  9, 1922. 

In  the  case  here  presented  the  employee  was  promoted  from  clerk 
of  grade  five  to  superintendent  June  1,  1921,  and  therefore  was  not 
holding  the  designation  of  clerk  of  grade  five  on  July  21,  1921. 
Accordingly,  the  second  clause  of  the  section  in  question  has  no  ap- 
plication to  his  case  and  you  are  not  required  or  authorized  under 
the  law  to  give  him  the  designation  of  special  clerk  as  of  July  21, 
1921.  Whether  he  may  now  be  appointed  special  clerk  as  a  reward 
for  faithful  and  meritorious  service  under  authority  of  the  first 
clause  of  the  section  is  a  matter  for  administrative  determination. 


TRANSPORTATION  OF  DEPENDENTS  OF  NAVAL  OFFICERS. 

When  transportation  requests,  furnished  a  naval  officer  for  transportation  of 
his  dependents,  are  not  used  because  of  preference  for  other  routes  of 
travel  no  reimbursement  for  the  cost  of  transportation  is  authorized. 

Decision  by  Comptroller  General  McCarl,  April  11,  1922: 

Lieut.  Alexander  S.  Wotherspoon,  United  States  Navy,  applied 
February  27,  1922,  for  review  of  settlement  No.  111038,  dated  Janu- 
ary 16,  1922,  Navy  Department  Division,  this  office,  wherein  was 
disallowed  his  claim  for  reimbursement  for  transportation  of  de- 
pendent from  Boston,  Mass.,  to  Annapolis,  Md.,  in  September,  1921. 

The  claim  was  disallowed  for  the  reason  that  transportation  re- 
quests were  issued  for  this  transportation,  and,  furthermore,  that  no 
receipts  were  furnished  for  transportation  purchased  from  personal 
funds. 

It  appears  that  transportation  requests  were  issued  by  Lieut. 
Arthur  Shock  (S.  C),  United  States  Navy,  for  railroad  ticket,  via 
New  York,  New  Haven  &.  Hartford,  Baltimore  &  Ohio,  and  Mary- 
land Electric  from  Boston  to  Annapolis,  and  for  lower  berth  from 
Boston  to  Baltimore,  and  that  the  requests  were  returned  by  appel- 
lant after  the  travel  had  been  performed,  the  reason  assigned  for  the 
return  being  that  his  wife  was  unable  to  use  them  "  as  it  was  im- 
practicable to  travel  over  the  Baltimore  &  Ohio  Railroad." 

The  act  of  May  18, 1920,  41  Stat.,  604,  provides : 

Sec.  12.  That  hereafter  when  any  commissioned  officer,  noncommissioned 
officer  of  the  grade  of  color  sergeant  and  above,  including  any  noncommissioned 
officer  of  the  Marine  Corps  of  correstponding  grade,  warrant  officer,  chief  petty 
officer,  or  petty  officer  (first  class),  having  a  wife  or  dependent  child  or 
ehlldren,  is  ordered  to  make  a  permanent  change  of  station,  the  United  States 
■ball  furnish  transportation  in  kind  from  funds  appropriated  for  the  transpor- 
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tatlon  of  the  Army,  the  Navy,  the  Marine  Corps,  the  Ck)ast  Guard,  the  Coast 
and  Geodetic  Survey,  and  the  Public  Health  Service  to  his  new  station  for  the 
wife  and  dependent  child  or  children :    •    ♦    ♦. 

In  so  far  as  appears  the  impracticability  to  travel  over  the  railroad 
designated  was  a  personal  matter. 

It  is  for  the  Government  to  determine  the  route  and  by  what 
carrier  the  transportation  is  to  be  furnished,  and  if  a  routing  is 
selected  which  is  impracticable  in  fact,  the  duty  devolves  on  the 
oflScer,  in  whose  behalf  issued,  to  state  the  objections  in  order  that 
the  Government  may  have  an  opportunity  to  consider  the  objections 
raised  and  correct  the  routing.  Failing  in  this  respect,  and  the 
transportation  having  been  offered  and  refused,  no  claim  arises 
against  the  Government  under  the  act  of  May  18,  1920,  for  reim- 
bursement for  transportation  purchased  from  personal  funds. 

Upon  this  review  no  differences  are  found  and  the  settlement  is 
sustained. 


PERMANENT  GUARD  HOUSE— WALTER  REED  HOSPITAL. 

The  use  of  the  appropriation  "  Construction  and  repair  of  hospitals,  1922,**  for 
erection  of  a  permanent  guard  house  at  Walter  Reed  Hospital,  costing 
$28,000,  is  prohibited  by  section  1136,  Revised  Statutes,  the  $20,000  limit 
therein  set  as  the  cost  of  permanent  buildings  which  might  be  erected  with- 
out special  authority  from  Ck>ngress  having  been  superseded  by  the  $30,000 
limit  in  the  proviso  in  act  of  May  17,  1917,  40  Stat,  58,  only  as  to  perma- 
nent buildings  for  use  "  as  an  Army  hospital." 

Comptroller  General  McCarl  to  the  Secretary  of  War,  April  12,  1922: 

I  have  your  letter  of  April  3  requesting  decision  whether  the  ap- 
propriation "Construction  and  repair  of  hospitals,  1922,"  may  be 
used  to  construct  a  permanent  guard  house  at  Walter  Reed  Hospital 
at  a  cost  of  $28,000. 

The  appropriation  in  question  was  made  in  the  act  of  June  30, 
1921, 42  Stat.,  84,  and  is  in  the  following  terms : 

For  construction  and  repair  of  hospitals  at  military  posts  already  estab- 
lished and  occupied,  including  aU  expenditures  for  construction  and  repairs 
required  at  the  Army  and  Navy  Hospitals  at  Hot  Springs^  Arkansas,  and  for 
the  construction  and  repair  of  general  hospitals  and  expenses  incident  thereto, 
and  for  additions  needed  to  meet  the  requirements  of  increased  garrisons,  und 
for  temporary  hospitals  in  standing  camps  and  cantonments;  for  the  altera- 
tion of  permanent  buildings  at  posts  for  use  as  hospitals,  construction  and 
repairs  of  temporary  hospital  buildings  at  permanent  posts,  construction  and 
repair  of  temporary  general  hospitals,  rental  or  purchase  of  grounds,  and 
rental  and  alteration  of  buildings  for  use  for  hospital  purposes  in  the  Dis- 
trict of  Columbia  and  elsewhere,  including  necessary  temporary  quarters  for 
hospital  personnel,  outbuUdings,  heating  and  laundry  apparatus,  plumbing, 
water  and  sewers,  and  electric  work,  cooking  apparatus,  and  roads  and  walks 
for  the  same,  $900,000. 

Section  1136,  Revised  Statutes,  provides : 

Permanent  barracks  or  quarters  and  buUdings  and  structures  of  a  permanent 
nature  shall  not  be  constructed  unless  detailed  estimates  shall  have  been  pre- 
viously submitted  to  Ck)ngress,  and  approved  by  a  special  appropriation  for  the 
same,  except  when  constructed  by  the  troops;  and  no  such  structures,  the  cost 
of  which  shall  exceed  twenty  thousand  dollars,  shaU  be  erected  unless  by  special 
authority  of  CongreflS. 


568  1>EGISI029^S  OF  THE  COMPTROLIiEB  GENERAL. 

The  appropriation  for  the  construction  and  repair  of  hospitals  for 
the  fiscal  year  1918,  provided  specifically  for  the  expenditure  of 
$90,000  to  enlarge  the  Walter  Reed  General  Hospital  with  a  proviso 
as  follows : 

That  no  building  or  structure  of  a  permanent  nature,  tlie  cost  of  which  shall 
exceed  $30,000,  shall  hereafter  be  erected  for  use  as  an  Army  hospital  unleas 
by  special  authority  of  Congress.    Act  of  May  12,  1917,  40  Stat.,  58. 

It  has  been  suggested  that  this  provision  supersedes  the  provision 
hereinbefore  quoted  from  section  1136,  Revised  Statutes,  in  so  far  as 
expenditures  from  the  appropriation  "  Construction  and  repair  of 
hospitals "  are  concerned,  but  it  is  apparent  the  purpose  and  eflFect 
of  said  proviso  was  more  limited,  to  wit,  to  buildings  or  structures 
**  for  use  as  an  Army  hospital."  The  proposed  guardhouse  is  to  be  a 
building  or  structure  of  a  permanent  nature.  Therefore,  it  comes 
within  the  purview  of  section  1136,  Revised  Statutes,  and  the  pro- 
visions of  said  section  must  be  held  applicable  to  it.  With  reference 
to  the  erection  of  a  building  "  for  use  as  an  Army  hospital "  the  pro- 
viso in  the  act  of  May  12,  1917,  may  be  regarded  as  superseding  the 
provision  in  section  1136,  Revised  Statutes,  But  to  hold  that  said 
proviso  supersedes  the  provisions  of  section  1136  in  the  matter  of  all 
expenditures  from  the  appropriation  "Construction  and  repair  of 
hospitals,"  would  result  in  the  holding  that  said  appropriation  is  not 
available  for  the  construction  of  any  building  or  structure  of  a  per- 
manent nature,  except  such  as  is  designed  "  for  use  as  an  Army  hos- 
pital." From  the  terms  of  the  appropriation  I  am  constrained  to 
hold  that  it  was  not  intended  to  be  so  restricted  but  that  it  was  in- 
tended to  be  available  for  other  construction  work  at  hospitals  such 
as  the  erection  of  small  buildings  to  be  used  not  as  but  in  connection 
with  hospitals  subject,  of  course,  to  other  statutory  restrictions  or 
limitations.  The  provisions  in  the  act  of  May  12,  1917,  prohibiting 
the  erection,  without  special  authority  of  Congress,  of  any  building 
or  structure  of  a  permanent  nature,  the  cost  of  which  shall  exceed 
$30,000,  "for  use  as  an  Army  hospital,"  can  not  be  construed  to 
authorize  the  erection  without  regard  to  the  provisions  of  section 
1136,  Revised  Statutes,  of  a  permanent  building,  the  cost  of  which 
shall  not  exceed  $30,000,  for  use  other  than  as  an  Army  hospital. 

The  question  submitted  is  answered  in  the  negative. 


AVIATION  PAY— STUDENT  OFFICERS  AT  GENERAL  STAFF 

COLLEGE. 

Duty  as  a  student  officer  at  the  General  Staff  CoUege,  Washington,  D.  C,  is  not 
duty  requiring  participation  regularly  and  frequently  in  aerial  flights,  and 
the  fact  that  an  officer  of  the  Air  Service  while  so  assigned  did,  in  fact, 
participate  in  frequent  aerial  flights  does  not  entitled  him  to  the  increase 
for  ayiation  duty. 


DECISIONS  OF  THE   COMPTBOLLEB  GENEKAIi,  569 

Comptroller  General  McCarl  to  Maj.  E.  O.  Hopldna,  United  States  Army^ 
April  12,  1922: 

I  have  your  letter  of  February  21,  submitting  for  decision  voucher 
stated  in  favor  of  Lieut.  Col.  Clarence  C.  Culver,  Air  Service,  United 
States  Army,  for  flying  pay  for  the  period  October  1,  1921,  to  Janu- 
ary 31,  1922,  while  on  duty  as  a  student  oflScer  at  the  General  Staff 
College,  Washington,  D.  C,  pursuant  to  paragraph  26,  War  Depart- 
ment Special  Orders  No.  183-0,  dated  August  9,  1921,  which 
provides : 

25.  Each  of  the  folio  wing-named  officers  is  relieved  from  his  present  assign- 
ment and  duties,  to  take  effect  at  such  time  as  will  enable  him  to  comply  with 
this  order,  and  will  report  to  the  commandant  General  Staff  College  for  duty  as 
student  officer,  1921-1922  course,  on  the  date  specified  after  his  name: 

Lieutenant  Colonel  Clarence  C.  Culver,  Air  Service,  August  15,  1921. 

It  appears  that  Colonel  Culver  was  announced  as  on  duty  requir- 
ing him  to  participate  regularly  and  frequently  in  aerial  flights  from 
December  9,  1916,  by  paragraph  291,  War  Department  Special 
Orders  No.  5,  dated  January  6,  1917;  that  by  paragraph  31  of  War 
Department  Special  Orders  No.  172,  date  July  26,  1917,  he  was  rated 
as  a  junior  military  aviator ;  and  that  by  Personnel  Orders  No.  228, 
dated  office  of  Chief  of  Air  Service,  October  6,  1920,  he  was  rated 
airplane  pilot  pursuant  to  the  provisions  of  section  13a  of  the  act 
of  June  4,  1920,  41  Stat.,  768,  and  of  paragraph  2  (a)  section  IV, 
War  Department  General  Orders  No.  49,  of  1920. 

Colonel  Culver  has  certified  that  during  the  period  for  which 
flying  pay  is  claimed  he  was  on  duty  requiring  regular  and  frequent 
participation  in  aerial  flights,  and  that  during  such  period  he  par- 
ticipated in  regular  and  frequent  flights  as  prescribed  by  General 
Orders  No.  49,  War  Department,  1920.  Your  doubt  as  to  the 
propriety  of  payment  arises  by  reason  of  the  fact  that  student 
officers  of  the  General  Staff  College  are  not  in  fact  on  duty  requiring 
actual  flying  in  aircraft. 

Section  13-a  of  the  act  of  June  4,  1920,  provides  in  part  as  fol- 
lows: 

♦  •  •  Provided,  That  not  to  exceed  10  per  centum  of  the  officers  in  each 
gm6e  below  that  of  brigadier  general  who  fall  to  qualify  as  aircraft  pilots  or  as 
observers  within  one  year  after  the  date  of  detail  or  assignment  shall  be  per- 
mitted to  remain  detailed  or  assigned  to  the  Air  Service.  Flying  units  shall 
in  all  cases  be  commanded  by  flying  officers.  Officers  and  enlisted  men  of  the 
Army  shall  receive  an  increase  of  50  per  centum  of  their  pay  while  on  duty 
requiring  them  to  participate  regularly  and  frequently  In  aerial  flights;  and 
hereafter  no  person  shall  receive  additional  pay  for  aviation  duty  except  as 
prescribed  in  this  section :    •     •    ♦ 

In  circular  letter  dated  December  2,  1920,  from  the  Chief  of  Air 

Service  to  commanding  officers  of  all  Air  Service  activities,  it  was 

stated: 

The  chief  of  the  Air  Service  considers  that  any  officer  holding  a  flying  rating 
la  on  duty  which  requires  his  participation  in  regular  and  frequent  flights  no 
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matter  what  the  nature  of  such  duty  may  be.  This  because  of  the  fact  that 
it  is  manifestly  to  the  benefit  of  the  service  that  officers  who  hold  flying  rutings 
participate  regularly  and  frequently  in  flights  in  order  that  they  may  not 
become  out  of  practice,  but  said  interpretation  of  the  law  and  regulations  in 
no  way  covers  the  case  of  non flying  oflScer. 

Paragraph  1269^,  Army  Regulations,  as  amended  by  changes  No. 
122,  dated  December  31,  1921,  provides: 

All  officers  of  the  Air  Service,  Including  those  regularly  detailed  therein,  who 
are  rated  in  accordance  with  regulntions  and  orders  as  pilots  of  airplanes  or 
airships,  except  those  found  disqualified  upon  examination  made  in  accordance 
with  the  provisions  of  Army  Regulations  40-110,  shall  be  required,  while  on 
a  duty  status,  to  participate  regularly  and  frequently  in  aerial  flights  as  pilots 
whenever  flying  facilities  are  available.  The  announcement  of  the  Chief  of 
the  Air  Service  that  such  officer  Is  rated  as  airplane  pilot  or  airship  pilot 
shall  serve  to  announce  the  officer  so  rated  as  being  on  duty  requiring  him 
to  participate  regularly  and  frequently  in  aerial  flights. 

The  question  is  whether  Colonel  Culver,  having  been  relieved 
from  his  then  existing  assignment  and  duties,  and  assigned  to  the 
General  Staff  College  as  a  student  officer  having  no  connection  with 
flying,  is  notwithstanding  the  terms  of  the  order  and  the  character 
of  duty  devolving  upon  him,  still  on  duty  requiring  regular  and 
frequent  participation  in  aerial  flights. 

Begular  and  frequent  participation  in  aerial  flights  is  no  part  of 
the  duty  of  a  student  officer  at  the  General  Staff  College.  Officers 
of  the  infantry,  cavalry,  artillery,  or  other  branches  of  the  Army, 
attending  the  General  Staff  College  as  student  officers  are  not  re- 
quired to  participate  in  flights  and  no  more  is  required  of  a  student 
officer  of  the  Air  Service  who  has  qualified  as  an  airplane  pilot. 

If  in  the  administrative  view  continuous  flying  is  necessary  to 
maintain  an  airplane  pilot's  efficiency,  consideration  should  be  given 
that  fact  in  the  assignment  of  officer  to  duty.  And  if  paragraph 
1269^,  Army  Regulations,  has  for  its  purpose  to  require  an  officer 
holding  a  flying  rating  to  continue  practice  in  the  accomplishment 
of  flying  notwithstanding  the  duties  that  may  be  assigned  him  not 
requiring  flying  in  their  performance,  that  is  a  requirement  ad- 
dressed to  the  personal  fitness  of  the  officer,  and  not  a  duty  as- 
signment entitling  to  flying  pay.  Such  a  requirement  does  not 
have  the  effect  of  making  regular  and  frequent  participation  in 
aerial  flights  a  part  of  any  duty  that  may  be  assigned  him,  when 
such  flying  is  not  a  part  of  the  duties  of  officers  of  other  branches  of 
the  Army  assigned  to  the  same  duty.  And  see  26  Comp.  Dec,  539, 
respecting  voluntary  flights. 

It  is  concluded,  therefore,  that  regular  and  frequent  participa- 
tion in  aerial  flights  was  no  part  of  the  duty  of  Colonel  Culver  while 
assigned  as  a  student  officer  to  the  General  Staff  College;  and  that 
the  flights  made  by  him  while  so  assigned  did  not  continue  him  in 
a  flying  status  for  pay  purposes. 

Yoii  are  not  authorized  to  pay  the  voucher. 
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RETIRED  OFFICERS  AND  ENLISTED  MEN  OF  ARMY  AND  NAVY 

HOLDING  CIVIL  POSITIONS. 

Retired  officers  or  enlisted  men  of  the  Army  or  Nnvy  are  not  prohibited  by 
the  act  of  July  31, 1894,  28  Stat.,  205,  or  the  act  of  May  10,  1916.  as  amended, 
39  Stat.,  120.  582,  from  holding  a  Government  position  or  office,  provided 
neither  the  retired  pay  nor  the  salary  attached  to  the  position  or  office 
amounts  to  $2,500,  the  aggregate  of  the  two  being  immaterial 

Comptroller  General  McCarl  to  the  Director,  United  States  Veterans'  Bureau, 
April  15,  1922: 

I  have  your  letter  of  April  3, 1922,  as  follows: 

Section  2  of  the  act  of  Congress  approved  July  31,  1804  (28  Stat,  205),  pro- 
rides  as  follows : 

**  No  person  who  holds  an  ofnce  the  salary  or  annual  compensation  attached 
to  which  amounts  to  the  sum  of  two  thousand  five  hundred  dollars  shall  be  ap- 
pointed to  or  hold  any  other  office  to  which  comi)ensation  is  attached  unless 
■pecially  heretofore  or  hereafter  specially  authorized  thereto  by  law ; 

"  But  this  shall  not  apply  to  retired  officers  of  the  Army  or  Navy  whenever 
they  may  be  elected  to  public  office  by  and  with  the  advice  and  consent  of  the 
Senate." 

Your  opinion  as  to  the  meaning  of  the  provisions  of  this  section  is  desired 
on  the  following  questions : 

1.  Do  the  provisions  of  this  section  apply  to  officers  and  enlisted  personnel  of 
the  Army  or  Navy  who  may  be  receiving  retired  pay  of  less  than  $2,500  per 
annum? 

2.  If  the  provisions  of  the  section  In  question  do  apply  to  such  officers  and 
enlisted  personnel,  may  they  draw  such  a  salary  as,  combined  with  their  retired 
pay,  will  not  exceed  $2,500  per  annum? 

Your  opinion  is  desired  in  order  that  we  may  properly  interpret  the  decision 
recently  rendered  in  the  case  of  Lieutenant  Colonel  C.  N.  Barney. 

The  questions  are  answered  in  order  as  follows : 

1.  If  the  salary  or  compensation  of  the  office  to  which  the  retired 
officer  or  enlisted  man  is  to  be  appointed  does  not  amount  to  $2,500 
per  annum  the  quoted  provision  of  the  act  of  July  81,  1894,  does  not 
apply. 

If  the  said  salary  or  compensation  amounts  to  $2,500  per  annum 
the  statute  prohibits  anyone  holding  it  from  holding  any  other  office 
with  compensation  attached,  including  office  on  the  retired  list  of 
the  Army  or  Navy.  In  other  words,  if  either  the  civilian  office  or 
the  office  on  the  retired  list  has  attached  to  it  salary  or  compensation 
amounting  to  $2,500  per  annum  the  statute  prohibits  the  incumbent 
from  being  appointed  to  or  holding  the  other  office  with  compensa- 
tion attached. 

2.  If  neither  the  retired  pay  nor  the  salary  or  compensation  of  the 
other  office  amounts  to  $2,600  per  annum,  both  may  be  received  by 
one  and  the  same  person  without  regard  to  their  aggregate  amount, 
the  act  of  May  10,  1916,  as  amended  by  act  of  August  29,  1916,  39 
Stat.,  582,  which  limits  the  aggregate  payment  of  two  or  more  salaries 
to  one  person  to  $2,000  per  annum,  not  applying  to  retired  officers 
and  enlisted  men  of  the  Army  or  Navy. 
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HOLIDAYS— PER  DFEM  EMPLOYEES  OF  DISTRICT  OF  COLUMBIA. 

Per  diem  employees  of  the  District  of  Columbia  are  entitled  to  be  paid  for 
Armistice  Day,  November  11,  1921,  without  the  rendition  of  service  upon 
that  day,  being  entitled  under  the  act  of  August  31.  1918,  40  Stat.,  953,  to 
leave  of  absence  with  pay  on  holidays  to  the  same  extent  as  per  annum  em- 
ployees and  said  day  having  been  made  a  legal  holiday  in  the  District  of 
Columbia,  but  per  diem  employees  who  were  required  to  work  on  that  day 
are  not  entitled  to  double  compensation. 

Decision  by  Comptroller  General  McCarl,  April  15,  1922: 

The  Chief  of  the  Stat^  and  Other  Departments  Division  of  this 
office  submitted  April  6,  1922,  memorandum  decision  that  per  diem 
employees  of  the  District  of  (Columbia  who  performed  no  service 
on  November  11, 1921,  are  entitled  to  pay  for  that  day,  and  that  such 
employees  who  worked  on  that  day  are  entitled  to  two  days'  pay 
therefor. 

The  act  of  August  31, 1918,  40  Stat,  953,  provides: 

Sec.  6.  That  all  per  diem  employees  and  day  laborers  of  the  District  of  Co- 
lumbia who  have  been  regularly  employed  for  fifteen  working  days  next  pre- 
ceding such  days  as  are  legal  holidays  In  the  District  of  Columbia,  and  whose 
employment  continues  through  and  beyond  said  legal  holidays,  shaU  be  granted 
such  leave  of  absence  with  pay  as  is  granted  the  regular  annual  employees  of 
the  District  of  Columbia  for  said  legal  holidays. 

November  11,  1921,  was  a  legal  holiday  in  the  District  of  Colum- 
bia. Since  the  act  quoted  put  per  diem  employees  on  the  same  foot- 
ing as  per  annum  employees,  as  far  as  leave  of  absence  with  pay  on 
legal  holidays  is  concerned,  the  decision  that  per  diem  employees  of 
the  District  of  Columbia  are  entitled  to  pay  for  November  11,  1921, 
subject  to  the  requirements  of  the  act  of  August  31, 1918,  is  approved. 

If  the  duties  of  a  per  annum  employee  had  been  such  that  he 
could  not  be  spared  on  November  11,  1921,  and  he  had  been  re- 
quired to  work  on  that  day,  he  would  not  have  been  entitled  to  any 
extra  pay  for  his  services.  Since  the  per  diem  employees  are  on  the 
same  basis  as  the  per  annum  employees,  and  since  there  is  no  statu- 
tory authority  to  pay,  the  per  diem  employees  for  November  11, 
1921,  any  more  than  one  day's  pay,  the  decision  that  a  per  diem 
employee  who  worked  on  November  11,  1921,  is  entitled  to  double 
pay  for  that  day  is  disapproved. 


DAMAGES  TO  PRIVATE  PROPERTY  BY  ARMY. 

Where  due  to  the  negUgence  of  the  driver  of  an  Army  truck  a  coUisioQ  oc- 
curs, damaging  a  private  truck  and  causing  it  to  damage  a  fence,  the 
owner  of  the  private  truck  Is  entitled  to  receive  as  a  measure  of  the  dam- 
age sustained  by  him  payment  for  the  damage  to  his  truck,  and  also  the 
damage  to  the  fence  for  which  he  was  jointly  liable  and  which  he  had  paid 
to  the  owner  of  the  fence. 

Decision  by  Comptroller  General  McCarl,  April  18,  1922: 

The  People's  Baking  Co.  requested  March  25,  1922,  review  of  set- 
ttement  No.  136347,  dated  March  7, 1922,  wherein  the  War  Depart- 
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ment  Division  of  this  office  disallowed  its  claim  for  $27.50  as  reim- 
bursement of  amoimt  paid  to  P.  F.  Davar  as  damage  to  his  fence 
caused  through  the  collision  of  an  Army  automobile  and  claimant's 
delivery  truck  at  the  intersection  of  Scott  and  Lombard  Streets, 
San  Francisco,  Calif. 

The  Army  automobile  was  proceeding  west  on  Lombard  Street  De- 
cember 23,  1920,  at  a  rate  of  speed  estimated  to  have  been  fifteen 
miles  an  hour;  upon  reaching  the  intersection  of  Scott  Street  a 
wagon  appeared  in  front  of  the  machine,  and  to  avoid  a  collision 
therewith  the  automobile  swerved  into  Scott  Street.  The  streets 
were  slippery,  and  the  machine  skidded,  colliding  with  the  rear  end 
of  a  delivery  truck,  operated  by  the  People's  Baking  Co.,  which 
had  just  crossed  from  Lombard  Street.  The  momentum  was  suffi- 
cient to  force  the  delivery  truck  across  the  sidewalk  and  into  a 
fence  belonging  to  P.  F.  Davar.  The  damage  to  the  truck  amounted 
to  $92.50,  and  the  damage  to  the  fence  amounted  to  $27.50.  The 
People's  Baking  Co.  reimbursed  the  owner,  and  has  filed  his  receipt 
for  $27.50  for  the  damage  to  his  fence.  It  has  submitted  a  claim 
in  the  total  sum  of  $120  against  the  United  States  for  damages  aris- 
ing out  of  the  collision. 

The  claim  was  acted  upon  by  a  board  of  officers,  who  found  that 
the  damage  occurred  through  the  negligence  of  the  driver  of  the 
Army  truck ;  that  the  amount  of  damage  to  the  truck  was  $92.50  and 
the  amount  of  damage  to  the  fence  was  $27.50;  and  recommended 
that  the  People's  Baking  Co.  be  allowed  the  sum  of  $120  in  full  satis- 
faction for  all  claims  resulting  from  the  collision.  The  recommenda- 
tions were  approved  February  25,  1922,  by  the  Secretary  of  War 
and  the  claim  referred  to  the  General  Accounting  OflSce  for  settle- 
ment. In  the  settlement  made  March  7,  1922,  of  which  review  is 
requested,  the  War  Department  Division,  under  the  act  of  June  5, 
1920,  41  Stat.,  965,  allowed  the  People's  Baking  Co.  $92.50  as  re- 
imbursement for  the  amount  of  damage  to  the  truck,  but  refused  to 
aUow  the  company  $27.50  as  reimbursement  of  amount  paid  as 
damage  to  the  fence  on  the  ground  that  the  amount  could  only  be 
allowed  to  the  owner  of  the  fence. 

The  claim  asserted  by  the  People's  Baking  Co.  for  $27.50  as  the 
amount  paid  for  the  damage  to  the  fence  represents  actual  damage 
sustained  by  the  company  through  the  collision  as  much  as  the  dam- 
age to  the  truck.  All  persons  jointly  concerned  in  the  negligence 
which  causes  an  injury  are  liable  therefor,  although  but  one  of  them 
18  guilty  of  the  negligent  act  causing  the  injury.  29  Cyc,  487.  The 
innocent  person  jointly  concerned  in  the  negligence  which  caused 
the  injury  has  the  right  to  pay  the  amount  of  the  actual  damage 
iwulting  therefrom  and  recover  the  payment  from  the  one  guilty 
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of  the  negligent  act.  As  to  him  the  amount  paid  arises  through  actual 
damage  because  made  primarily  liable  in  damages  to  the  person 
injured  and  not  through  subrogation.    • 

Upon  review  of  the  matter  the  settlement  is  modified  and  $27.50 
is  certified  due  claimant. 


SALES  OF  SURPLUS  WAR  SUPPLIES— DAMAGES. 

The  proceeds  of  sales  of  surplus  war  supplies,  held  In  special  deposit,  are  only 
available  to  pay  the  expenses  of  the  sale,  to  refund  amounts  received  in 
payment  for  goods  not  delivered,  to  refund  purchase  price  of  goods  returned 
because  of  breach  of  condition  or  warranty  resulting  In  a  rescission  of  the 
sale  contract,  or  to  compensate  for  losses  resulting  from  a  breach  of  war- 
ranty as  to  condition  or  quality  of  the  goods  sold  and  delivered. 

Claims  lor  damages  resulting  from  the  failure  of  the  Government  to  deliver  to 
purchaser  of  surplus  war  supplies  the  full  quantity  contracted  for,  payment 
having  been  made  only  for  the  goods  actually  delivered,  is  not  such  a 
claim  as  may  be  paid  from  the  proceeds  of  the  sale  of  like  material  when 
held  in  a  special  deposit  account,  and  relief  can  only  be  obtained  by  sub- 
mission to  Congress. 

ComFtroller  General  McCarl  to  the  Secretary  of  War^  April  18,  1922: 

I  have  your  letter  of  March  27,  received  in  this  office  April  4, 
requesting  decision  of  a  question  presented  as  follows : 

On  July  24,  1919,  the  Surplus  Property  Division  of  the  Quartermaster  Corps 
advertised  for  sale  and  requested  proposals  for  some  14,615,444^  yards  of  gray 
gauze,  located  at  Atlanta,  Ga.,  and  other  places.  Among  other  proposals  re- 
ceived was  that  of  S.  Silberstein  &  Son,  New  York,  N.  Y.,  who  submitted  a  bid, 
as  follows: 

500,000  yards  @  .09434 

500,000  yards  @  .09384 

165,444^  yards  @.09304 

their  bid  price  amounting  in  the  aggregate  to  $109,482.75. 

On  August  7,  1919,  the  selling  officers  of  the  Government  sent  to  the  pur- 
chaser what  is  known  as  **  Form  13,"  wherein  the  offer  of  the  purchaser  was 
accepted  and  they  were  thereupon  awarded  the  material  at  the  prices  named. 
Subsequently,  the  entire  lot,  in  excess  of  14,000,000  yards,  was  awarded  to 
various  other  purchasers.  Partial  deliveries  were  made  on  this  contract  until 
November  29,  1919,  when  the  purchaser  was  notified  that  no  more  of  the  mate- 
rial was  on  hand.  At  the  time  the  purchaser  was  notified  that  there  was  no 
longer  any  of  the  material  on  hand  there  still  remained  undelivered  on  its  con- 
tract 427,569i  yards. 

The  purchaser  claims  that  the  entire  amount  of  material  contracted  to  be 
purchased  from  the  Government  had  been  resold  by  it  and  that  upon  the  failure 
of  the  Government  to  deliver  the  portion  above  set  forth,  the  purchaser  was 
damagpd  in  the  sum  of  $30,425.61,  which  represents  the  difference  between  what 
the  purchaser's  vendee  was  required  to  pay  for  material  of  a  like  character  and 
the  price  at  which  the  Government  had  agreed  to  sell  the  same  to  the  purchaser. 

It  will  be  noted  that  at  the  time  the  contract  of  sale  was  made  with  the  pur- 
chaser, the  United  States  had  the  material  on  hand  in  suflacient  quantity  to  dis- 
charge the  obligation  of  the  contract,  but  instead  of  delivering  the  material  to 
the  purchaser,  diverted  it  to  other  persons,  thus  committing  a  breach  of  its  con- 
tract with  S.  Silberstein  &  Son. 

It  is  the  Judgment  of  this  office  that  the  above  constitutes  a  valid  claim 
against  the  United  States  and  your  advice  is  asked  as  to  whether  or  not 
the  same  is  a  proper  claim  to  be  paid  out  of  funds  arising  from  the  sale  of  ma- 
terial of  a  like  nature  in  the  hands  of  the  War  Department 

Yon  are  further  advised  that  there  are  funds  in  the  hands  of  the  dlsbaredns 
officers  of  the  War  Department  carried  in  special  deposit  accounts  arising  from 
the  sale  of  material  of  a  like  character,  out  of  which  this  claim  could  l^  paid 
In  accordance  with  decision  of  your  office,  if  in  your  opinion  the  claim  la  m 
ralid  one  against  the  United  States. 
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Tlie  facts  suggest  that  whatever  there  is  in  the  nature  of  a  daim 
has  as  its  basis  erroneous  action  by  Oovernment  officers  or  employees. 
It  is  obvious  that  if  the  responsibility  of  the  United  States  is  as- 
serted because  of  such  actions,  the  matter  is  of  the  class  that  is  sub- 
mitted to  Congress  for  relief  and  may  not  be  termed  a  claim  against 
the  United  States  in  the  settlement  of  which  the  public  moneys  may 
be  used  without  submission  of  the  specific  claim  to  Congress.  See 
also  1  Comp.  Gen.,  149 ;  irf.,  540 ;  27  Comp.  Dec.,  594. 

Unless  otherwise  specifically  provided  by  law,  moneys  received  as 
proceeds  from  sales  of  surplus  Government  property  may  be  ex- 
pended for  no  other  purpose  than  (1)  to  pay  expenses  of  sale,  (2) 
to  refund  amount  received  in  payment  for  goods  not  delivered,  (3) 
to  refund  purchase  price  of  goods  returned  to  Government  because 
of  breach  of  a  condition  or  warranty  resulting  in  a  rescission  of  the 
contract  of  sale,  and  (4)  to  compensate  for  losses  resulting  from  a 
breach  of  warranty  as  to  condition  or  quality  of  the  goods  sold  and 
delivered.    See  1  Comp.  Gen.,  318,  374,  380,  and  484. 

In  the  case  here  presented  the  claim  is  for  damages  alleged  to 
have  resulted  from  a  breach  of  the  covenant  as  to  the  quantity  of 
goods  to  be  delivered.  It  is  not  alleged  that  the  Government  did 
not  deliver  all  goods  paid  for,  nor  that  the  goods  delivered  were 
not  as  represented,  and  the  damage  claimed  can  in  no  sense  be  re- 
garded as  a  part  of  the  expenses  of  sale.  Therefore  the  claim  is  not 
within  any  of  the  four  classes  mentioned  in  the  preceding  para- 
graph, and  the  proceeds  of  sale  are  not  available  for  its  payment. 


COMMUTATION  ALLOWANCES  AND  BONUS  TO  EMPLOYEES  TRANS- 
FERRED TO  VETERANS'  BUREAU. 

The  restriction  In  the  acts  of  March  4,  1921,  41  Stat.,  1374,  and  December  15, 
1921,  42  Stat.,  — ,  against  the  use  of  the  appropriations  of  the  Veterans* 
Bureau  for  payment  of  commutation  of  quarters,  heat,  light,  subsistence, 
or  laundry  to  any  employees  other  than  commissioned  medical  officers, 
extends  to  employees  transferred  to  that  Bureau  from  the  Public  Health 
Service  by  Executive  Order  issued  under  authority  of  section  9  of  act  of 
August  9,  1921,  42  Stat.,  150,  but  does  not  prohibit  furnishing  such  em- 
ployees allowances  In  kind,  nor  payment  to  them  of  the  actual  cost  of 
such  allowances  when  procured  otherwise. 

Employees  of  the  Public  Health  Service  transferred  to  the  United  States  Vet- 
erans' Bureau  by  Executive  Order  issued  under  authority  of  section  9  of 
act  of  August  9,  1921,  42  Stat.,  150,  retain  their  right  to  the  $240  bonus 
subsequent  to  such  transfer. 

Comptroller  General  McCarl  to  the  Director,  United  States  Veterans'  Bureau^ 
April  19,  1922: 

I  have  your  letter  of  April  14,  1922,  referring  to  a  prospective 
Excutive  order  which  will  transfer  to  the  Veterans'  Bureau  certain 
designated  Public  Health  Service  hospitals  and  civilian  personnel 
engaged  in  caring  for  disabled  veterans  of  the  World  War,  and 
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requesting  decision  whether  in  case  the  proposed  transfer  is  made 
you  will  be  authorized  to  pay  from  bureau  appropriations  to  the 
personnel  so  transferred  the  same  pay  and  allowances  they  are  now 
receiving  under  regulations  of  the  Public  Health  Service  from  allot- 
ments of  the  bureau  appropriation  made  to  that  service. 

You  refer  specifically  to  pharmacists,  nurses,  dieticians,  adminis- 
trative assistants,  reconstruction  aids,  and  attendants.  Under  Pub- 
lic Health  Service  regulations  of  1920  former  pharmacists  who  were 
designated  as  administrative  assistants  were  allowed,  in  addition  to 
their  pay,  longevity  increase  of  pay,  quarters,  heat  and  light  in  kind, 
or  commutation  thereof,  and  allowance  upon  change  of  station  of  the 
actual  expense  of  packing  and  drayage  of  baggage  and  personal 
effects  within  prescribed  limits  and  transportation  of  same  on  Gov- 
ernment bill  of  lading.  Female  nurses,  dieticians  and  reconstruction 
aids  were  allowed  quarters,  heat  and  light,  subsistence,  and  laundry, 
in  kind  or  commutation  thereof.  Attendants  were  allowed  quarters, 
fuel,  light,  subsistence,  and  plain  laundry,  medicines,  and  medical 
attendance,  but  there  was  no  provision  for  commutation  of  such 
expenses.    In  this  connection  see  27  Comp  Dec,  745. 

The  appropriation  for  medical  and  hospital  services  for  the  Bureau 

of  War  Bisk  Insurance  made  by  the  act  of  March  4,  1921,  41  Stat., 

1374,  subject  to  allotment  to  the  Public  Health  Service,  contained  the 

following  proviso : 

That  no  part  of  the  money  hereby  appropriated  shall  be  used  for  the  pay- 
ment of  commutation  of  quarters,  subsistence  and  laundry  or  quarters,  heat  and 
light  and  longevity  to  any  employee  other  than  the  commissioned  medical  officers 
provided  for  by  statute. 

The  same  proviso  appears  in  a  like  appropriation  made  by  the 
act  of  December  15,  1921,  42  Stat.,  330. 

By  an  amendment  to  the  Public  Health  Service  regulations  ap- 
proved by  the  President  March  31, 1922,  all  commutation  of  quarters, 
heat  and  light,  subsistence  and  laundry  was  dropped  from  the  regu- 
lations, but  allowance  of  those  items  in  kind  was  continued  as  to 
some  of  the  employees,  with  a  provision  that  if  the  items  could  not  be 
furnished  in  kind  they  might,  under  prescribed  authority,  be  pro- 
cured otherwise  and  the  expense  to  a  stated  amount  be  reimbursed  to 
the  employee. 

The  Director  of  the  Veterans*  Bureau  is  authorized  to  determine 
and  fix  the  compensation  and  allowance  of  bureau  employees,  subject 
to  statutory  restriction  of  that  authority.  The  question  for  decision 
by  the  Comptroller  General  on  this  submission  is  whether  the  statu- 
tory prohibition  against  payment  from  the  bureau  appropriation  for 
^^commutation''  of  quarters,  etc.,  also  prohibits  reimbursement  to 
these  employees  of  actual  expense  of  those  items  to  the  prescribed 
maximum  fixed  by  the  amended  Public  Health  Service  regulation& 
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The  term  '^  commutation  "  has  a  fixed  and  definite  meaning  in  this 
connection.  It  is  the  allowance  and  payment  of  a  fixed  sum  in  lieu 
of  furnishing  the  quarters,  etc.,  in  kind,  or  reimbursing  the  actual 
cost  of  those  items  in  case  they  can  not  be  furnished  in  kind.  The 
commutation  is  fixed  and  payable  regardless  of  the  amount  of  ex- 
pense actually  incurred,  or  whether  any  expense  is  in  fact  incurred. 
It  may  result  in  profit  to  the  employee,  thus  indefinitely  increasing 
his  pay,  while  furnishing  the  items  in  kind  or  reim})ursing  actual 
expense  only  can  not  so  result. 

Whatever  may  have  been  the  intention  of  Congress  in  placing 
the  restriction  aforesaid  upon  bureau  appropriations  the  word  "com- 
mutation" can  not  properly  be  broadened  by  construction  of  this 
office  to  cover  the  furnishing  of  the  articles  in  kind,  or  reimburse- 
ment of  the  actual  expense  if  they  are  otherwise  properly  procured. 

You  also  request  decision  whether  those  employees  of  the  Public 
Health  Service  included  in  the  proposed  transfer  who  have  been 
drawing  the  bonus  of  $240  per  year,  allowed  with  certain  exceptions 
to  civilian  employees  of  the  United  States,  may  continue  to  draw  the 
same  after  transfer  to  the  Veterans'  Bureau. 

The  transfer  of  these  employees  will  be  effected  by  virtue  of  au- 
thority conferred  upon  the  President  by  section  9  of  the  act  of  Au- 
gust 9,  1921,  42  Stat,  150.  It  is  part  of  the  statutory  plan  for  or- 
ganizing the  Veterans'  Bureau,  and  for  reasons  stated  in  1  Comp. 
Gen.,  152,  I  feel  justified  in  holding  that  the  employees  carry  with 
them  into  the  Veterans'  Bureau  the  right  to  the  bonus  which  they 
had  in  the  Public  Health  Service. 

You  are  accordingly  authorized  to  continue,  in  your  discretion, 
the  former  pay  and  allowance,  including  the  $240  bonus,  of  any  of 
the  aforementioned  Public  Health  Service  hospital  employees  who 
may  be  included  in  the  proposed  transfer  of  hospitals  of  that  service 
to  the  Veterans'  Bureau. 

TERMINATION  OP  FEDERAL  CONTROL  OP  RAILROADS— PAYMENT 

OP  GUARANTIES. 

The  payment  to  a  railroad  of  an  amount  as  guaranty  under  section  209  of  the 
Transportation  act,  1920,  upon  a  certificate  by  the  Interstate  Commerce 
Commission  that  it  had  made  a  final  determination  of  the  amount  so  due. 
does  not  preclude  the  reopening  of  the  settlement  and  the  making  of  an 
additional  payment  upon  a  further  certificate  by  said  Commission  that  an 
additional  sum  is  due,  and  satisfactory  explanation  being  furnished  for  the 
failure  to  include  the  additional  sum  claimed  in  the  original  certificate  and 
settlement. 

Dedflion  by  Comptroller  General  McCarl,  April  19,  1922: 

Under  date  of  March  20,  1922,  the  Secretary  of  the  Treasury 
transmitted  to  this  office  for  consideration  a  certificate  from  the  In- 
terstate Commerce  Commission  to  him  reading  as  follows : 

1.  The  Interstate  Commerce  Commission,  hereinafter  called  the  commission, 
hereby  certifies  that  the  Buffalo,  Rochester  and  Pittsburgh  Railway  Company, 
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a  corporation  of  the  States  of  New  York  and  Pennsylvania,  hereinafter  calleif 
the  carrier,  is  a  carrier  as  defined  in  paragraph  (a)  of  section  209  of  the.  trans- 
portation act,  1920;  that  the  carrier  filed  with  the  commission  on  or  before 
March  15, 1920,  a  written  statement  that  it  accepted  all  of  the  provisions  of  the 
said  section  209. 

2.  The  commission  has  ascertained  and  hereby  certifies  to  the  Secretary  of 
the  Treasury  that  the  amount  of  sixty-one  thousand  ninety-three  dollars  and 
twenty-one  cents  ($61,093.21)  Is  due  the  carrier  in  addition  to  any  other  sum 
or  sums  heretofore  certified  in  its  favor  under  para^aphs  (h)  and  (g)  of  said 
section  209,  in  order  to  make  good  to  it  the  gruaranty  provided  by  said  sec- 
tion 209. 

3.  The  commission  has  made  final  determination,  as  aforesaid,  of  the  n mount 
of  the  guaranty  provided  for  by  section  209  of  the  transportation  act,  1920. 

Dated  this  17th  day  of  March,  1922. 

Paragraph  4  of  the  certificate  made  in  this  case  under  date  of  Janu- 
ary 11, 1922,  reads: 

The  commission  hereby  certifies  that  the  amount  necessary  to  make  good  to 
said  carrier  the  guaranty  provided  by  section  209  of  the  transportation  act, 
1920,  in  addition  to  the  amount  of  advances  heretofore  certified  under  section 
209  (h)  and  partial  payments  heretofore  certified  under  section  209  (g>  as 
amended  by  section  212,  Is  one  hundred  and  sixty-one  thousand,  two  hundred  and 
seventy-one  dollars  and  twenty-six  cents  ($161,271.26). 

The  commission  has  made  final  determination  as  aforesaid  of  the  amount  of 
the  guaranty  provided  for  by  section  209  of  the  transportation  act,  1920. 

Based  upon  the  certificate  of  January  11,  1922,  settlement  was 
made  in  the  State  and  Other  Departments  Division  of  the  General 
Accounting  Office  by  certificate  No.  2903,  dated  January  11,  1922, 
wherein  the  sum  of  $161,271.26  was  allowed  as  "final  payment'* 
under  section  209  (g)  transportation  act,  1920,  as  amended  by  the 
act  of  February  26,  1921,  41  Stat.,  1145,  and  the  amount  allowed 
therein  has  been  paid. 

Accompanying  the  certificate  of  March  17, 1922,  is  a  letter  of  same 
date  from  Commissioner  Meyer  to  the  Secretary  of  the  Treasury  read- 
ing as  follows : 

We  are  sending  you  to-day  through  the  regular  channels  an  original  and 
two  copies  of  a  certificate  covering  a  supplemental  amount  of  $61,093.21  due 
the  Buffalo,  Rochester,  and  Pittsburgh  Railway  Compnny  in  final  settlement 
under  the  provisions  of  section  209  of  the  transportation  act,  1920. 

This  certification  Is  supplemental  to  our  certificate  A-608,  dated  January  11, 
1922  (which  latter  certificate  indicated  that  we  had  made  a  final  determination 
of  the  amount  due  the  carrier),  for  the  reason  that  the  carrier  has,  since 
January  11th,  made  a  supplemental  claim  for  the  amount  above  Indicated. 

The  additional  amount  claimed  Is  on  account  of  additional  compensation  due 
under  the  provisions  of  section  4  of  the  Federal  control  act  as  authorized 
under  the  provisions  of  paragraph  1  of  subdivision  (c)  of  section  209  of  the 
transportation  act,  1920,  with  respect  to  eight  hundred  55-ton  hopper  bottom 
coal  cars  allocated  to  the  carrier  by  the  Director  General  of  Railroads  on  Janu- 
ary 15,  1920,  which  amount  the  carrier  failed  to  make  claim  to  cover  in  its  pre- 
vious returns  filed  with  us  and  as  to  which  no  record  apparently  had  been  made 
in  the  carrier's  road  and  equipment  accounts  that  would  enable  our  Bureau  of 
Finance  to  detect  the  acquisition  of  the  equipment. 

The  supplemental  claim,  however,  has  been  verified  through  the  Director 
General  of  Railroads  as  a  legitimate  claim  and  is  one  which  would  have  nn- 
questlonably  been  allowed  by  us  in  our  previous  certificate  of  January  11,  1922. 
had  the  amount  been  Included  in  the  carrier's  original  claim  or  had  the  cost  of 
equipment  been  lodged  in  its  road  and  equipment  accounts,  thereby  enabling  us 
to  detect  the  acquisition  thereof.  We  have  ascertained  that  the  Railroad  Ad- 
ministration did  allow  the  carrier  interest  at  6  per  cent  per  annum  on  the  cost 
of  said  equipment  from'  January  15th  to  February  29,  1920.  or  from  the  date 
of  the  allocation  to  the  date  that  Federal  control  terminated,  and  as  to  which 
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tbe  cominisslon  ehonld  certify  interest  on  the  cost  thereof  for  the  period  of 
the  guaranty  (six  months)  at  6  per  cent  per  annum,  which  the  above-mentioned 
certificate  covers. 

Upon  a  review  of  the  matter  in  the  light  of  the  additional  facts  now 

appearing  as  evidenced  by  the  certificate  of  March  17,  1922,  and  the 

letter  of  explanation  accompanying  the  same,  and  in  view  of  the 

statutory  provisions  involved,  the  settlement  of  January  11,  1922, 

is  reopened  and  a  diflference  of  $61,093.21  is  hereby  certified  due  the 

Buffalo,  Kochester  &  Pittsburgh  Railway  Co. 


LEASES— RENEWAL  AT  INCREASED  RENTALS. 

A  provision  in  a  lease  giving;  either  party  the  right  to  terminate  the  lease  upon 
sixty  days'  written  notice  does  not  give  either  party  the  right  to  change  the 
terms  of  the  lease  during  the  period  of  oocupaiicy,  and  unless  and  until  the 
tenancy  is  terminated  and  the  premises  vacated  in  pursuance  of  proper  notice 
the  terms  and  conditions  of  occupancy  remain  unchanged,  and  any  agree- 
ment on  the  part  of  a  Government  officer  to  pay  increased  rental  is  null 
and  void. 

Decision  by  Comptroller  General  McCarl,  April  22,  1922: 

The  settlements  No.  66798,  of  July  12,  1921,  and  67379,  of  August 
16,  1921,  War  Department  Division,  this  office,  of  the  accounts  of 
William  P.  Stokey,  major,  Corps  of  Engineers,  for  the  period  from 
July  1, 1920,  to  December  31, 1920,  passed  for  credit  vouchers  No.  49, 
August,  1920;  No.  133,  September,  1920;  No.  131,  October,  1920;  No. 
78,  November,  1920;  and  No.  65,  December,  1920,  covering  rent  at 
the  rate  of  $46  per  month  paid  to  the  Masonic  Temple  Co.,  of  Zanes- 
ville,  Ohio,  for  office  quarters  occupied  by  the  Engineer  Department 
of  the  Army  for  the  period  from  July  1,  1920,  to  November  30,  1920. 

It  appears  that  the  tenancy  in  question  was  created  under  a  lease 
dated  February  11,  1920,  covering  the  period  from  January  1,  1920, 
to  June  30,  1920,  at  a  monthly  rental  of  $37.50,  with  an  option  in 
the  Government  to  renew  under  the  same  terms  and  conditions  for  a 
period  not  extending  beyond  December  31,  1920. 

Belying  upon  a  provision  in  said  lease  to  the  effect  that  same  might 
be  terminated  at  any  time  by  either  party  upon  giving  60  days' 
written  notice  to  that  effect  to  the  other  party,  the  lessor  by  letter 
dated  April  21,  1920,  advised  that  it  would  terminate  the  lease 
effective  June  30, 1920,  and  that  after  said  date  the  rent  would  be  $46 
per  month.  It  does  not  appear  that  any  notice  to  vacate  the  premises 
was  served  and  the  Government  continued  to  occupy  said  premises. 

What  purports  to  be  a  new  lease  for  the  premises  was  executed 
October  16, 1920,  covering  the  period  from  July  1,  1920,  to  June  30, 
1921,  in  terms  identical  with  the  lease  of  February  11,  1920,  except 
that  the  rent  was  increased  from  $37.50  per  month  to  $46  per  month. 

Under  the  lease  dated  February  11,  1920,  the  United  States  ac- 
quired a  vested  righl  ta  occupy  the  premises  for  the  period  from 
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July  1, 1920,  to  December  31, 1920,  at  the  same  rental  which  obtained 
for  the  period  from  January  1  to  June  30,  1920,  to  wit,  $37.50  per 
month,  and  it  was  not  within  the  power  or  authority  of  any  officer 
of  the  Government  to  renew  the  lease  at  a  higher  rental — other  mate- 
rial conditions  of  occupancy  being  the  same.  Hence  any  lease  agree- 
ment which  may  have  been  entered  into  purporting  to  fix  a  higher 
rate  of  rental  for  the  period  ending  December  31, 1920,  is,  with  respect 
to  such  stipulation,  null  and  void.  Therefore,  no  more  than  $37.50  per 
month  should  have  been  paid  as  rent  for  these  premises  for  the 
period  from  July  1,  1920,  to  November  30,  1920,  the  period  covered 
by  the  two  settlements  in  question,  and  accordingly  $42.50  of  the 
amount  paid  on  the  vouchers  hereinbefore  mentioned  should  have 
been  disallowed. 

The  provision  in  the  lease  relative  to  termination  upon  60  days^ 
notice  does  not  give  to  either  party  the  right  to  change  the  terms 
of  the  lease  during  the  period  of  occupancy  thereunder.  It  provided 
only  for  the  vacation  of  the  premises  and  a  complete  termination  of 
the  tenancy  upon  the  required  notice.  Unless  and  until  the  tenancy 
is  terminated  and  the  premises  vacated  in  pursuance  of  proper  notice 
as  thus  provided  for,  the  terms  and  conditions  of  the  occupancy 
remain  unchanged  during  the  entire  period  for  which  the  United 
States  acquired  the  right  of  occupancy  under  the  original  lease  and 
any  attempt  to  increase  the  rent  for  such  period  by  agreement  or 
otherwise  is  of  no  force  or  effect. 

Since  no  officer  of  the  Government  had  the  power  or  authority  to 
enter  into  a  new  lease  for,  or  to  continue  the  occupancy  during,  the 
period  from  July  1  to  December  31,  1920,  at  a  rate  in  excess  of 
$37.50  per  month,  it  must  be  held  that  the  payments  made  in  excess 
of  said  rate  for  the  period  from  July  1  to  November  30,  1920,  were 
unauthorized. 

Upon  a  review  of  the  matter,  differences  of  $17  and  $25.50,  respec- 
tively, are  certified  in  favor  of  the  United  States. 


POSTAL  CLERKS— MILITARY  SERVICE. 

The  provision  in  the  act  of  March  1,  1921,  41  Stat,  1151,  that  the  time  serre^ 
In  the  military,  marine,  or  naval  service  Is  to  be  counted  in  determining 
the  right  of  postal  clerks  and  carriers  to  promotion,  authorizes  only  that 
the  employee  be  promoted  to  the  grade  he  would  have  attained  had  be  been 
originally  appointed  as  substitute  to  grade  one  and  had  actual^  served 
the  time  covered  by  his  military  service  thereafter  and  prior  to  hLs  last 
appointment  as  a  regular. 

Decision  by  Comptroller  General  McCarl,  April  22,  1922: 

John  F.  McCarthy  applied  March  14,  1922,  for  a  review  of  the 
action  of  the  Post  Office  Department  Division  of  the  General  Ao« 
oounting  Office  in  the  settlement,  by  certificate  No.  P-18  of  January 
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81,  1922,  of  his  claim  for  additional  compensation  as  a  letter  carrier 
in  the  Wollaston  branch  of  the  Boston,  Mass.,  post  office. 

Claimant  contends  that  he  should  have  been  promoted  to  and  paid 
as  carrier  of  grade  five  at  $1,800  per  annum  from  January  1,  1921, 
whereas  it  was  held  in  the  settlement  of  January  31,  1922,  that  he 
was  not  entitled  to  advancement  to  grade  five  until  July  1,  1921. 

It  appears  from  the  records  that  claimant  was  appointed  regular 
carrier  December  6, 1920,  at  $1,700  per  annum  and  that  prior  thereto 
he  had  served  8,385  hours  as  a  substitute  carrier  and  that  he  had 
been  in  the  military  service  from  August  15,  1918,  to  January  10, 
1919.  The  question  presented  involves  the  allowance  of  credit  on 
account  of  such  substitute  and  military  service  under  the  provisions 
of  the  act  of  June  5,  1920,  41  Stat.,  1049,  as  amended  by  the  act  of 
March  1, 1921,  41  Stat,  1161,  which  reads : 

That  clerks  in  first  and  second-class  post  offices  and  letter  carriers  In  the 
City  Delivery  Service  shall  be  divided  into  five  g^Jidcs  ns  follows :  First  grade — 
salary,  $1,400 ;  second  grade — salary,  $l,f>00 ;  third  jrrade — salary,  $1,600 ;  fourth 
grade — salary,  $1,700;  fifth  grade — salary,  $1,800:  Provided,  That  in  tJie  read- 
justment of  grades  for  clerks  at  first  and  second  class  post  offices  aud  letter 
carriers  in  the  City  Delivery  Service  to  conform  to  the  grades  herein  provided, 
grade  1  shall  include  present  gride  1,  grade  2  shall  include  present  grade  2, 
grade  8  shall  include  present  grade  3,  grade  4  shall  include  present  grade  4, 
and  grade  5  shall  include  present  grades  5  aud  G :  Provided  further.  That  here- 
after substitute  clerks  in  first  and  second  class  post  offices  and  substitute  letter 
carriers  in  the  City  Delivery  Service  when  appointed  regular  clerk  or  carriers 
shall  have  credit  for  actual  time  served  on  a  basis  of  one  year  for  each  three 
hundred  and  six  days  of  eight  hojirs  served  ns  substitute,  and  appointed  to 
the  grade  to  which  such  clerk  or  carrier  would  have  progressed  had  his  original 
appointment  as  substitute  been  to  grade  one:  Provided,  That  Postal  employees 
and  substitute  Postal  employees  who  served  in  the  military,  marine  or  naval 
service  of  the  Unitjod  States  during  t)ie  World  War  and  have  not  reached  the 
maximum  grade  of  salary  shall  receive  credit  for  all  time  served  in  the  military, 
marine,  or  naval  service  on  the  basis  of  one  day's  credit  of  eight  hours  In  the 
Postal  Service  for  each  day  scr\ed  in  the  military,  marine  or  naval  service 
and  be  promoted  to  the  grade  to  which  such  postal  employee  or  substitute 
postal  employee  would  have  progressed  had  his  original  appointment  as  substi- 
tute been  to  grade  one:  And  provided  further,  That  clerks  In  first  and  second 
class  post  offices  and  letter  carriers  in  the  City  Delivery  Service  shall  be  pro- 
moted successively  after  one  year's  satisfactory  service  In  each  grade  to  the 
next  higher  grade  until  they  reach  the  fifth  grade.  All  promotions  shall  be 
made  at  the  beginning  of  the  quarter  following  one  year's  satisfactory  service 
in  the  grade.    ♦    ♦    ♦ 

It  will  be  noted  that  the  law  just  quoted  provides  that  the  employee 
shall  receive  credit  for  all  time  served  in  the  military  service  on  the 
basis  of  one  day's  credit  of  eight  hours  in  the  Postal  Service  for  each 
day  served  in  the  military  service.  Therefore,  in  order  to  determine 
the  equivalent  in  Postal  Service  of  the  time  served  in  the  military 
service  it  is  necessary  to  determine  first  the  actual  number  of  days 
served  in  the  military  service.  The  actual  number  of  days  from 
August  15, 1918,  to  January  10, 1919,  both  dates  inclusive,  is  149  days. 
As  the  law  provides  for  a  credit  of  eight  hours  in  the  Postal  Service  for 
each  day  of  military  service  he  would  be  entitled  to  a  credit  of  1,192 
hours  for  his  149  days  of  military  service,  which,  added  to  the  substi- 
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tute  service  makes  a  total  of  9,577  hours.  TTnder  the  law  credit  for  this 
number  of  hours  is  to  be  allowed  on  the  basis  of  8  hours  to  the  day,  and 
306  days  to  the  year.  Making  the  conversion  on  this  basis  it  is  found 
that  9,577  hours  is  the  equivalent  of  1,197  days,  and  that  1,197  days  is 
the  equivalent  to  3|^  calendar  years.  The  equivalent  in  calendar  days 
of  the  fraction  ^^  calendar  years  is  333  calendar  days.  Therefore, 
the  total  credit  to  be  allowed  on  a  calendar  basis  is  3  years  and  333 
days. 

The  provision  of  law  with  reference  to  appointment  and  promo- 
tion based  on  credit  for  substitute  service  and  military  service,  is  that 
the  appointment  or  promotion  shall  be  to  the  grade  tio  which  the  em- 
ployee "  would  have  progressed  had  his  original  appointment  as  sub- 
stitute been  to  grade  one."  In  other  words,  the  law  does  not  authorize 
that  the  time  served  as  a  substitute  or  in  the  military  service  be  counted 
as  though  served  after  the  date  of  actual  appointment  as  regular  and 
that  the  employee  be  promoted  to  the  grade  he  would  reach  after  serv- 
ing said  period  subsequent  to  the  date  of  actual  appointment  as  regu- 
lar ;  it  authorizes  that  the  appointment  or  promotion  be  to  the  grade 
the  employee  would  have  progressed  if  he  had  been  originally  ap- 
pointed to  grade  one  and  had  served  the  time  for  which  he  is  entitled 
to  credit  between  the  date  of  such  original  appointment  and  th« 
elate  of  his  actual  appointment  as  regular.  Therefore,  in  order  to 
determine  the  grade  to  which  the  employee  would  have  progressed 
had  his  original  appointment  as  substitute  been  to  grade  one  it  is 
necessary  to  begin  from  the  date  of  actual  appointment  as  regular 
and  count  back  the  number  of  calendar  years  and  days  for  which 
credit  is  allowable  on  account  of  substitute  service  and  military  service 
and  this  will  give  the  assumed  date  of  original  appointment  as  sub- 
stitute which,  under  the  law,  is  to  form  the  basis  for  determining  the 
grade  to  which  the  employee  would  have  progressed  at  the  date  of  his 
actual  appointment  as  regular.  This,  of  course,  is  tantamount  to  a 
theoretical  antedating  of  the  actual  appointment  as  regular.  See 
decision  of  March  1,  1922,  1  Comp.  Gen.,  463,  construing  a  similar 
provision  in  another  law. 

In  the  case  here  presented  counting  back  three  years  and  333  days 
from  December  5,  1920,  gives  January  6,  1917,  as  the  assumed  date 
of  original  appointment  to  grade  one.  Had  claimant  been  appointed 
to  grade  one,  or  the  lowest  grade,  the  salary  of  which  was  $800  per 
annum,  on  January  6,  1917,  and  served  continuously  since  said  date, 
he  would  have  been  promoted  automatically  to  $900  April  1,  1918, 
and  would  have  been  holding  such  grade  on  June  30,  1918.  Under 
the  provisions  of  section  2  of  the  act  of  July  2,  1918.  40  Stat.,  751, 
all  clerks  and  carriers  who  were  in  the  $900  grade  on  June  30,  1918, 
regardless  of  the  length  of  time  they  may  have  been  in  said  grade, 
uutomatically  passed  to  the  new  second  grade  the  salary  of  which 
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was  $1,100  per  annum.  Under  the  provisions  of  the  act  of 
February  28, 1919, 40  Stat.,  1198,  the  next  automatic  promotion  would 
be  to  grade  three  at  $1,200  on  July  1, 1919,  then  to  grade  four  on  July 
1, 1920,  the  salary  of  which,  under  the  act  of  June  6,  1920,  41  Stat., 
1049,  was  $1,700.  This  was  the  salary  and  grade  to  which  claimant 
"  would  have  progressed  "  and  to  which,  under  the  law  hereinbefore 
quoted,  he  was  entitled  to  be  appointed  on  December  5,  1920,  and  he- 
was  not  entitled  under  the  law  to  advancement  to  grade  five  at  $1,800 
until  after  one  year  from  July  1, 1920,  or  on  July  1,  1921.  This  was 
the  basis  on  which  the  settlement  of  the  claim  was  stated  and  which 
resulted  in  disallowing  the  claim. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment of  January  31, 1922,  is  sustained. 


RELIEF  OF  AMERICAN  SEAMEN. 

An  alien  shipped  on  an  American  vessel  in  a  foreign  port  and  discharged  in 
a  foreign  port  because  of  illness  or  injury  incapacitating  him  for  service 
is  not  such  an  American  seaman  as  is  entitled  to  relief  under  paragraph 
260  of  the  Consular  regulations,  but  such  seamen  may  be  furnished  tem- 
porary reUef  and  protection  within  the  discretion  of  the  Secretary  of  State 
from  the  annual  appropriations  for  the  relief  and  protection  of  American 
seamen  in  foreign  countries. 

Comptroller  General  McCarl  to  the  Secretary  of  State,  April  22,  1922: 

I  have  your  letter  of  April  7  requesting  decision  whether  "  aliens 
shipped  on  American  vessels  in  foreign  ports  and  discharged  in  for- 
eign ports  because  of  illness  or  injury  incapacitating  them  for  serv- 
ice are  entitled  to  relief  under  the  same  conditions  and  circum- 
stances as  American  seamen  as  defined  by  paragraph  260  of  the 
Consular  Regulations." 
Paragraph  260  of  the  Consular  Eegulations  reads: 

Seamen  entitled  to  relief. — Seamen  of  the  United  States  entitled  to  relief 
when  destitute  are : 

1.  Merchant  seamen,  being  citizens  of  the  United  States,  or  persons  coming 
under  the  provisions  of  section  2174  of  the  Revised  Statutes,  and  who,  at  the 
time  of  applying  for  relief,  are  by  habit  and  intent  bona  fide  members  of  the 
American  merchant  marine,  although  their  last  service  may  not  have  been  in 
an  American  vessel. 

2.  Foreigners  regularly  shipped  in  an  American  vessel  in  a  port  of  the 
United  States. 

Section  2174,  Revised  Statutes,  referred  to  in  the  paragraph  just 
quoted,  provides  that  under  certain  circumstances  a  seaman  who  is- 
an  alien  shall  be  entitled  to  protection  as  an  American  citizen  after 
the  filing  of  his  declaration  of  intention  to  become  such  citizen. 

It  is  clear  that  an  alien  who  ships  on  an  American  vessel  in  a  for- 
eign port  and  who  is  discharged  in  a  foreign  port  does  not  come 
within  either  of  the  classes  of  seamen  referred  to  in  paragraph  260 
of  the  Consular  Begulations  as  entitled  to  relief  and  it  has  been  held 
that  such  seamen  are  not  entitled  to  transportation  at  the  expense- 
of  the  United  States  under  the  provisions  of  section  4581,  Revised 
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Statutes,  as  amended  by  the  act  of  December  21,  1898,  30  Stat.,  759. 
See  27  Comp.  Dec,  617. 

I  agree  with  the  conclusion  announced  in  the  decision  cited  and 
therefore  it  must  be  held  that  the  law  does  not  require  that  an  alien 
shipped  on  an  American  vessel  in  a  foreign  port  and  discharged  in 
a  foreign  port  on  account  of  illness  or  injury  be  furnished  the  same 
relief  as  is  provided  by  law  for  seamen  of  the  classes  defined  in  para- 
graph 260  of  the  Consular  Regulations.  But  since  all  seamen  on 
American  vessels  may  be  regarded  as  American  seamen  for  certain 
purposes  an  alien  who  ships  on  an  American  vessel  in  a  foreign  port 
and  is  discharged  in  a  foreign  port  on  account  of  illness  or  injury 
may  be  furnished  such  temporary  relief  and  protection  as  you  may 
deem  necessary  and  proper  under  authority  of  the  annual  appropria- 
tion made  for  the  relief  and  protection  of  American  seamen  in  for- 
eign countries.  See  provision  in  the  act  of  March  2,  1921,  41  Stat., 
1216,  for  the  fiscal  year  1922. 


STATE  TAX  OR  LICENSE  FEE. 

A  State  law  requiring  dealers  to  pay  a  specified  tax  per  gallon  on  all  sales  of 
gasoline  for  the  privilege  of  doing  business  within  the  State  imposes  a  tax 
on  the  dealer  and  not  on  the  consumer,  and  sales  to  the  Federal  Government 
are  not  exempt  therefrom.  1  Comp.  Gen.,  229,  distinguished. 

Comptroller  General  McCarl  to  the  Postmaster  Creneral,  April  22,  1922: 

I  have  your  letter  of  April  3,  1922,  requesting  decision  of  a  ques- 
tion  therein  presented,  as  follows: 

It  has  been  brought  to  the  attention  of  this  Department  that  the  State  of 
South  Carolina  has  imposed  a  tax  on  gasoline  consumed  in  that  State  In  the 
following  language,  which  is  quoted  from  the  Act  approved  by  the  Governor  on 
February  23,  1922 : 

**That  every  oil  company  doing  domestic  or  intrastate  business  within  the 
State  and  engaging  in  the  business  of  selling,  consigning,  using,  shipping,  or  dis- 
tributing for  purpose  of  sale  within  this  State  any  gasoline  or  any  substitute 
therefor,  or  combination  thereof,  for  the  privilege  of  carrying  on  such  business 
shall  be  subject  to  the  payment  of  a  license  tax,  which  tax  shall  be  measured  by 
and  graduated  in  accordance  with  the  volume  of  sales  of  such  oil  company 
within  the  State.  Every  such  oil  company  shall  pay  to  the  State  Treasurer  an 
amount  of  money  equal  to  two  (2)  cents  per  gallon  on  all  gasoline,  combinations 
thereof  or  substitutes  therefor,  sold  or  consigned,  used,  shipped  or  distributed 
for  the  purpose  of  sale  within  this  State." 

The  State  has  raised  the  point  that  this  tax  is  a  license  fee  on  the  dealer  and 
not  a  tax  on  the  consumer,  and  for  that  reason  it  has  notified  the  Charleston 
Oil  Company,  of  Charleston,  South  Carolina,  that  it  will  be  required  to  pay  a 
license  fee  of  24  a  gallon  on  all  sales,  whether  to  the  Federal  Ck)vemment  or 
to  a  private  consumer.  The  effect  of  this  Act  will  be  to  increase  the  price  of 
gasoline  24  a  gallon  in  the  State  of  South  Carolina,  as  the  above-mentioned  com- 
pany quotes  two  different  prices,  depending  on  whether  the  Federal  (Jovem- 
ment  is  required  to  pay  a  24  additional  license  fee  required  of  it  by  the  State. 
A  ruling  as  to  whether  this  fee  can  properly  be  paid  by  the  Federal  Gtovemment 
is  requested. 

It  is  well  settled  that  a  State  may  not  impose  a  tax  on  Government 

property  or  any  of  its  instrumentalities  or  agencies.    It  is  also  well 
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recognized  that  a  State,  subject  to  that  rule  and  except  where  re- 
strained by  provisions  of  its  own  constitution,  is  subject  to  no  control 
or  interference  from  any  source  in  the  exercise  of  its  governmental 
powers,  among  which  is  the  right  of  taxing  the  property  or  the  busi- 
ness and  occupation  of  its  citizens  and  others  within  its  jurisdiction 
or  reach.    The  title  of  the  act  in  question  reads — 

AN  ACT 

To  Impose  a  License  Tax  Upon  the  Business  of  Dealing  in  Gasoline,  Oombinap 
tloDS  thereof,  and  Substitutes  therefor,  When  Sold  in  This  State. 

It  appears  that  the  contention  of  the  State  is  that  the  act  imposes 
no  tax  in  the  ordinary  sense  of  that  term,  but  lays  a  tax  on  oil  com- 
panies doing  business  within  the  State.  There  is  a  recognized  dis- 
tinction between  the  two,  but  it  is  not  necessary  to  decide  that  point 
in  this  case,  the  question  being,  does  the  act  contravene  any  right  or 
prerogative  of  the  Government?  I  think  it  does  not.  The  act  de- 
scribes the  imposition  as  a  ^^ license  tax''  which  is  measured  by  an 
amount  of  money  equal  to  two  cents  per  gallon  on  the  quantity  sold. 
I  think  it  clear  that  the  tax,  license  tax  or  fee,  whichever  it  may  be, 
is  placed  on  the  dealer  and  not  on  the  purchaser,  be  the  purchaser  the 
Government  or  an  individual.  The  right  of  a  dealer  to  fix  the  price 
of  the  gasoline  it  sells  must  be  admitted,  and  how  the  price  is  con- 
stituted or  arrived  at  is  not  material.  25  Comp.  Dec,  862.  This  case 
is  clearly  distinguishable  from  1  Comp.  Gen.,  229.  In  that  case  the 
tax  was  clearly  placed  on  the  purchaser  of  the  oil  and  therefore  could 
not  be  exacted  of  the  Government. 


NATIONAL  GUARD— DRILL  PAY  FOR  MEMBERS  OF  NONCOMMIS- 
SIONED OFFICERS'  SCHOOL. 

The  assembly  of  noncommissioned  officers  of  the  National  Guard  for  Instruction 
independently  of  their  companies  is  not  attendance  at  drills  ordered  for 
their  organizations  or  companies  and  does  not  entitle  such  officers  to  pay 
as  for  attendance  at  drills. 

Decision  by  Comptroller  General  McCarl,  April  24,  1922: 

The  Chief  of  the  War  Department  Division  has  submitted  a 
memorandum  decision  construing  section  92  and  the  first  paragraph 
of  section  110  of  the  National  Defense  Act,  39  Stat.,  206,  and  41  Stat., 
784,  in  connection  with  payments  made  to  certain  of  the  noncommis- 
sioned officers  of  Company  B,  Fourth  Infantry,  Kansas  National 
Guard,  for  the  semiannual  period  ended  June  30,  1921,  on  voucher 
437,  August,  1921,  accounts  of  Maj.  E.  F.  Ely,  F.  D.,  U.  S.  Army,  fop 
attendance  at  noncommissioned  officers'  school  in  addition  to  the 
drills  prescribed  for  the  organization  as  a  whole. 
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The  captain  of  the  organization  has  certified  that  drills  and 
^schools"  were  ordered  for  the  organization  during  the  period  in 
question  on  dates  as  follows : 

Regular  drills :  January  3,  10,  17,  24,  31,  total  5 ;  February  7,  14,  21,  22.  28, 
total  5 ;  March  7, 14,  21,  28,  total  4 ;  April  4,  11,  18,  25,  total  4 ;  May  2,  9,  16,  23, 
80,  total  5 ;  June  6,  13,  20,  27,  total  4. 

Noncommissioned  officers*  schools :  January  6,  13,  20,  total  3 ;  February  1,  17, 
total  2 ;  March  10,  17,  24,  total  3 ;  April  7, 14,  21,  28,  total  4 ;  May  5,  12,  19,  total 
S ;  June  2,  9,  16,  23,  total  4. 

The  combined  drills  and  schools  each  month,  recapitulated,  are : 

Drills.  Schools.  Total. 

January 5  3  8 

February 5  2  7 

March 4  3  T 

April 4  4  8 

May 5  3  8 

June 4  4  8 

27  19  46 

Technical   Sergt.  Stanley  C.  Madison,  who  was  discharged  on 

expiration  of  enlistment.  May  3,  1921,  is  shown  as  having  attended 

drills  and  was  paid  therefor  as  follows : 

January 8 

February 7 

March 7 

April 8 

May 1 

It  is  apparent  that  attendance  at  the  noncommissioned  oflScers^ 
school  was  treated  as  attendance  at  drills  during  the  months  January 
to  April,  inclusive. 

Section  92  of  the  national  defense  act  requires  that  each  company 
shall  assemble  for  drill  and  instruction  not  less  than  48  times  each 
year  and  that  credit  for  an  assembly  for  drill  or  for  indoor  target 
practice  shall  not  be  given  unless  the  number  of  officers  and  enlisted 
men  present  for  duty  at  such  assembly  shall  equal  or  exceed  a  mini- 
mum to  be  prescribed  by  the  President.  The  first  paragraph  of  sec- 
tion 110  provides  for  compensation  for  enlisted  men  of  the  National 
Guard  at  the  rate  of  one-thirtieth  of  the  initial  monthly  pay  of  his 
grade  for  each  drill  ordered  for  his  organization  where  he  is  officially 
present  and  participates  for  the  prescribed  period,  not  exceeding  8 
in  any  calendar  month  nor  60  in  one  year,  and  concludes  with  pro- 
visos as  follows: 

Provided,  That  no  enlisted  man  shall  receive  any  pay  under  the  provisionB 
of  this  section  for  any  month  in  which  he  shall  have  attended  less  than  60  per 
centum  of  the  drills  or  other  exercises  prescribed  for  his  organization :  Provided 
further.  That  the  proviso  contained  in  sectoin  92  of  this  Act  shall  not  operate 
to  prev«it  the  payment  of  enlisted  men  actually  present  at  any  duly  ordered 
driU  or  other  exercise:  And  provided  further.  That  periods  of  any  actual  mili- 
tary duty  equivalent  to  the  drills  herein  prescribed  (except  those  perolds  of 
service  for  which  members  of  the  National  Guard  may  become  lawfully  en- 
titled to  the  same  pny  as  officers  and  enlisted  men  of  the  corresponding  grades 
in  the  Regular  Army)  may  be  accepted  as  service  in  lieu  of  such  drills  when 
io  provided  by  the  Secretary  of  War. 
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The  plain  and  clearly  expressed  intent  of  the  statute  is  that  the 
drills  or  equivalent  military  duty  for  which  payment  is  authorized 
shall  be  of  the  entire  organization  and  not  of  a  selected  portion 
thereof.  The  noncommissioned  officers  of  a  company  do  not  consti- 
tute a  military  organization,  they  are  but  a  part  of  the  organization — 
the  company — contemplated  by  the  statute.  It  must  foUow  that  an 
assembly  for  instruction  of  the  noncommissioned  officers  of  a  com- 
pany independently  of  the  remainder  of  the  company,  does  not  con- 
stitute an  assembly  of  the  company  under  section  92  for  which  the 
company  is  entitled  to  credit;  nor  a  drill  ordered  for  the  organiza- 
tion under  section  110.  Attendance  at  such  a  school  for  noncom- 
missioned  officers  is  not  attendance  at  a  drill  ordered  for  their  organ- 
ization, and  payment  for  such  attendance  is  not  authorized  as  for 
attendance  at  an  ordered  drill  of  the  organization. 

As  this  is  the  conclusion  reached  in  the  memorandum  decision,  it 
is  approved.  However,  in  view  of  the  fact  that  the  schools  for  non- 
commissioned officers  were  authorized  by  superior  State  officials  and 
the  fact  that  the  intent  of  the  statute  is  disclosed  by  an  examination 
of  the  entire  act  relating  to  the  National  Guard,  payments  hereto- 
fore made  for  attendance  at  schools  for  noncommissioned  officers  in 
the  circumstances  herein  indicated  will  be  passed  to  the  credit  of  the 
disbursing  officer  making  the  payments. 


CONTRACTS— ATTACHED  PAPERS. 

Where  the  Invitation  for  bids  provides  that  same  may  be  submitted  otherwise 
than  upon  the  blank  forms  provided  and  that  the  proposal  will  be  attached 
to  and  form  a  part  of  any  contract  entered  into  as  a  result  thereof,  and  a 
bid  with  a  qualification  as  to  price  is  submitted  on  a  paper  attached  to  the 
printed  form,  the  acceptance  of  the  bid  and  the  execution  of  a  formal  con- 
tract with  the  printed  proposal  form  attached  thereto  incorporates  the  terms 
of  the  proposal  in  the  formal  contract,  and  the  Government  is  liable  for  an 
increase  of  the  contract  price  based  upon  a  corresponding  increase  in  freight 
rates  as  provided  for  in  the  proposal. 

Decision  by  ComptroUer  General  McCarl,  April  24,  1922: 

Frank  Carroll  &  Co.  applied  January  30, 1922,  for  a  review  of  the 
settlement,  No.  788886,  dated  July  9, 1921,  War  Department  Division 
of  this  office,  disallowing  claim  for  $959.79  based  on  increases  in 
freight  rates  which  became  effective  after  July  1, 1920,  the  date  their 
contract  No.  2394  for  furnishing  and  delivering  certain  quantities 
of  cord  wood  was  entered  into,  and  before  deliveries  were  completed 
in  acco]:dance  with  the  requirements  of  said  contract. 
The  material  facts  in  this  case  appear  to  be  as  follows : 
The  proposal  on  which  the  contract  was  based  was  dated  May  14, 
1920,  and  after  quoting  prices  for  wood  to  be  furnished  at  different 
places  in  Texas  contained  a  stipulation  as  follows: 
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These  prices  are  based  on  present  freight  rates.  In  case  freight  rates  are 
increased,  prices  to  be  increased  proportionately.  If  decreased,  prices  to  be 
decreased  proportionately. 

The  proposal  was  made  on  or  attached  to  quartermaster  Form 
A,  which  is  a  printed  sheet  headed  "  Circular  Proposal."  The  first 
part  of  the  sheet  is  in  the  form  of  a  notice  dated  April  13,  1920,  to 
bidders  that  sealed  proposals  for  furnishing  fuel  required  for  use  of 
Army  stations  during  the  fiscal  year  1921,  in  conformity  with  certain 
advertisements,  would  be  received  until  10  a.  m.,  April  30,  1920.  The 
second  part  of  the  sheet  is  designed  for  use  of  the  bidder  in  submit- 
ting his  proposal.  The  reverse  side  of  the  sheet  contains  instructions 
to  bidders.    Paragraph  1  of  said  instructions  reads : 

Proposals  must  be  prepared  in  absolute  and  strict  accordance  with  these 
instructions,  as  this  proposal  will  be  attached  to  and  form  a  part  of  any  con- 
tract entered  into  as  result  thereof  as  much  as  though  written  therein. 

Other  paragraphs  material  to  the  question  here  presented  are  as 
follows : 

4.  Proposals  need  not  necessarily  be  submitted  on  the  blanks  furnished  by 
this  office,  but  must  adhere  rigidly  to  the  form  thereof  and  shall  include  all  the 
information  requested  therein  and  in  these  instructions  to  bidders. 

19.  Letters  or  other  documents  qualifying,  explaining,  or  modifying  the  pro- 
posal sheets  will  not  be  considered  and  will  result  in  the  bid  being  treated  as 
informal.  Such  qualifications  or  explanat!ons  must  be  entered  on  each  sheet 
in  the  space  provided  for  "  Remarks,"  so  that  a  file  of  the  proposal  sheets  for 
each  post  or  station  will  enable  purchasing  officers  to  make  awards  therefrom 
without  recourse  to  other  data. 

22.  The  person,  firm,  or  corporation  awarded  a  contract  upon  any  bid  or  bids 
submitted  upon  this  proposal  agrees  that  they  will  execute  a  contract  with  the 
United  States,  the  provisions  of  which  shall  be  those  contained  in  the  approven 
form  or  purchase  contracts  authorized  October  9,  1918,  and  know  as  Q.  M.  C. 
Form  10^^,  together  with  the  provisions  contained  herein  which  are  applicable 

The  regular  contract  No.  2394  on  Q.  M.  C.  Form  No.  108-C  was 
entered  into  under  date  of  July  1, 1920.    Said  contract  provides  that — 

The  contractor  shall  furnish  and  deliver  to  the  United  States,  and  the 
United  States  shall  accept  and  pay  for,  the  articles  or  work  described,  and  upon 
the  terms  and  conditions  set  forth,  in  Schedule  "A"  attached  hereto  and  by 
reference  made  a  part  hereof.  *  •  ♦  The  unit  price  specified  in  Schedule  "  A  •* 
shall  be  paid  at  the  office  of  the  disbursing  officer  designated  herein  to  make 
payments,  for  each  article  or  unit  of  work  accepted  and  as  soon  after  acceptance 
as  may  be  practicable. 

The  Schedule  A  referred  to  provides  for  furnishing  1,300  cords  of 
hard  wood  f .  o.  b.  cars,  Eagle  Pass,  Tex.,  at  $8.20  per  cord ;  2,000  cords 
mesquite  wood  f .  o.  b.  cars,  Del  Eio,  Tex.,  at  $8.20  per  cord ;  and  854 
cords  hard  wood  delivered  and  stacked  at  Fort  Clark,  Tex.,  at  $10.75 
per  cord — deliveries  to  be  made  as  called  for  on  or  before  June  30, 
1921.  These  are  the  prices  quoted  in  claimant's  proposal  for  deliveries 
at  the  points  mentioned  respectively. 

Attached  to  this  contract  is  the  printed  sheet  hereinbefore  referred 
to  from  which  paragraphs  1,  4,  19,  and  22  are  quoted.  Paragraph 
19  indicates  that  bids  may  be  explained  or  qualified.  Paragraph  4 
authorizes  the  submission  of  bids  other  than  on  the  blank  form. 
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Therefore,  the  submission  of  a  bid  with  the  qualification  as  to 
freight  rates  on  a  sheet  attached  to  the  printed  form  was  in  strict 
accordance  with  the  instructions  to  bidders.  And  in  view  of  the 
provisions  of  paragraphs  1  and  22  of  said  instructions  I  think  it 
is  clear  that  the  contractors  and  contracting  officer,  in  executing  the 
formal  contract  with  the  "Circular  proposal"  and  "Instructions 
to  bidders"  attached  thereto,  intended  to  incorporate  into'  said 
contract  the  stipulation  in  the  proposal  relative  to  increases  in 
freight  rates  and  I  am  of  opinion  that  such  must  be  held  to  be  the 
legal  effect  of  the  contract  thus  executed. 

Upon  a  review  of  the  matter  the  settlement  of  July  9,  1921,  is  re- 
Tersed  and  a  difference  of  $959.79  is  hereby  certified  due  claimant. 


INCREASED  COMPENSATION— PATENT  OFFICE  EMPLOYEES. 

The  increases  provided  for  Patent  Oflfice  employees  by  act  of  February  18,  1922, 
42  Stat,  389,  for  positions  previously  existing  under  the  same  or  similar 
designations,  without  increasing  the  number  or  duties  thereof,  or  increas- 
ing the  requirements  as  to  the  qualifications  of  the  occupant,  are  effective 
from  date  of  act,  notwithstanding  new  appointments  and  new  oaths  to 
the  former  incumbents;  those  increases  creating  new  positions  or  increas- 
ing the  number  of  previously  existing  positions  under  similar  designations 
thereby  involving  selections  are  effective  only  from  the  date  the  employees 
are  selected  and  designated  for  appointment  or  promotion  to  said  po- 
sition. Promotions  resulting  from  the  Increased  number  of  positions  are 
effective  only  from  the  date  actually  made  or  from  such  subsequent  dates 
as  the  promotions  may  be  made  effective. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Interior,  April  24,  1922: 

I  have  your  letter  of  April  15,  1922,  requesting  decision  of  several 
questions  presented  by  the  Commissioner  of  Patents  relative  to  the 
date  certain  increases  provided  in  the  act  of  February  18,  1922, 
Public  No.  147,  for  employees  in  the  Patent  Office,  became  effective. 
The  act  of  March  3,  1921,  41  Stat.,  1290,  in  making  appropriations 
for  employees  in  the  Patent  Office  provides  for  the  following : 

•  ♦  ♦  chief  clerk  (who  shall  be  qualified  to  act  as  principal  examiner), 
$3,000;  five  law  examiners,  at  $2,750  each;  examiner  of  classification,  $3.G00; 
five  examiners  in  chief,  at  $3,500  each ;  two  examiners  of  interference,  at  $2,700 
each ;  examiners  of  trade-marks  and  designs — one  $2,700 ;  first  assistant  $2,400, 
eight  assistants  at  $1,500  each;  examiners — forty-eight  principals  at  $2,700 
each,  ninety-four  first  assistants  at  $2,400  each,  ninety-four  second  assistants  at 
$2,100  each,  ninety-four  third  assistants  at  $1,800  each,  ninety-four  fourth  as- 
sistants ot  $1,500  each,  financial  clerk,  who  shall  give  bond  in  such  amount  as 
the  Secretary  of  the  Interior  may  determine,  $2,250;  librarian,  who  shall  be 
qualified  to  act  as  an  assistant  examiner,  $2,000;  eight  chiefs  of  divisions,  at 
$2,000  each ;  eight  assistant  chiefs  of  divisions,  at  $1,800  each ;  private  secretary, 
to  be  selected  and  appointed  by  the  commissioner,  $1,800;  translator  of  lan- 
guages, $1,800;  clerks — eleven  of  class  four,  seventeen  of  class  three,  nineteen 
of  class  two,  one  hundred  and  thirty-seven  of  class  one,  ninety-three  at  $1,000 
each;  draftsmen — one  $1,600,  one  $1,400,  three  at  $1,200  each,  four  at  $1,000 
each;  ninety-two  copyists;  thirty  copyists,  at  $720  each;  three  messengers; 
Uilrty-three  assistant  messengers;  thirteen  laborers  at  $600  each;  forty-five 
examiners'  aids  (who  shall  be  selected  without  regard  to  apportionment),  at 
$600  each;  thirty-nine  copy  pullers  (who  shall  be  selected  without  regard  to 
apportionment),  at  $480  each. 
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Section  2  6i  the  act  of  February  18,  1922,  provides  that  the  num- 
ber, designation,  and  salary  of  employees  in  the  Patent  Office  shall  be 
as  follows  : 

Chief  clerk,  who  shall  be  qualified  to  act  as  a  principal  examiner,  $4,000; 
one  solicitor,  $5,000;  five  law  examiners,  at  $4,000  each;  examiner  of  classi- 
fication, $4,200;  two  examiners  of  Interference,  at  $5>000  each;  examiner  of 
trade-marks,  $3,900;  first  assistant  examiner  of  trade-marks  and  designs, 
$3,000;  one  second  assistant  examiner  of  trade-marks  and  designs,  at  $2,700, 
and  one  at  $2,500;  one  third  assistant  examiner  of  trade-marks  and  designs, 
at  $2,200,  and  one  at  $2,050;  six  fourth  assistant  examiners  of  trade-marks  and 
designs — two  at  $1,800  each,  two  at  $1,650  each,  and  two  at  $1,500  each; 
examiners — forty-eight  principals,  at  $3,900  each;  one  hundred  first  assist- 
ants—forty at  $3,300  each,  thirty  at  $3,100  each,  and  thirty  at  $2,900  each; 
one  hundred  second  assistants — forty  at  $2,800  each,  thirty  at  $2,500  each,  and 
thirty  at  $2,350  each;  one  hundred  third  assistants— forty  at  $2,200  each, 
thirty  at  $2,050  each,  and  thirty  at  $1,925  each;  one  hundred  fourth  assist- 
ants—forty at  $1,800  each,  thirty  at  $1,650  each  and  thirty  at  $1,500  each; 
financial  clerk,  who  shall  give  bond  In  such  amount  as  the  CX>mmissioner  of 
Patents  may  determine,  $2,500;  librarian,  $2,700;  eight  chiefs  of  nonexamining 
divisions,  at  $2,500  each;  eight  assistant  chiefs  of  nonexamining  divisions,  at 
$2,100  each;  private  secretary,  to  be  selected  and  appointed  by  the  commia- 
«ioner,  $2,000;  translator  of  languages,  $2,400;  assistant  translator  of  lan- 
guages, $2,000;  clerks— twenty-two  of  class  four,  at  $1,800  each;  thirty-three 
of  class  three,  at  $1,600  each;  one  hundred  of  class  two,  at  $1,400  each;  one 
hundred  and  twenty-five  of  class  one,  at  $1,200  each;  one  hundred,  at  $1,100 
each;  skilled  draftsmen,  one  at  $1,800  and  three  at  $1,600  each;  three  drafts- 
men, at  $1,400  each;  forty  copyists,  at  $1,100  each;  thirty-six  messengers,  at 
$1,080  each ;  thirteen  laborers,  at  $1,080  each ;  forty-seven  examiners'  aids  and 
thirty-nine  copy  pullers,  who  shall  be  selected  without  regard  to  apportionment, 
$720  each. 

The  deficiency  appropriation  act  of  March  20,  1922,  42  Stat.,  446, 

contains  a  provision  as  follows: 

For  carrying  into  efliect  the  provisions  of  the  act  entitled  "An  Act  to  In- 
•crease  the  force  and  salaries  in  the  Patent  Office,  and  for  other  purposes," 
approved  February  18,  1922,  $158,926.39,  and  in  addition  thereto  the  unex- 
pended balance  of  the  appropriation  for  salaries  in  the  Patent  Office  for  the 
fiscal  year  1922  Is  made  available  for  the  payment  of  the  salaries  authorized  in 
said  Act. 

This  provision  makes  the  appropriation  therein  made  and  the  un- 
expended balance  of  the  appropriation  made  in  the  act  of  March  3, 
1921,  for  salaries  in  the  Patent  Office,  available  for  payment  of 
salaries  from  and  after  February  18,  1922,  at  the  rates  fixed  in  the 
act  of  said  date.  Therefore,  if  the  act  of  February  18,  1922,  in- 
creased the  salary  of  a  position  theretofore  established  in  the  Patent 
Office  without  increasing  the  duties  of  the  position  or  the  require- 
ments as  to  the  qualification  of  the  occupant,  such  increase  would 
be  effective  from  February  18,  1922,  and  the  employee  holding  the 
position  on  said  date  would  be  entitled  to  the  increased  compensation 
thereafter. 

It  will  be  noted  that  in  many  instances  the  act  of  February  18 
increased  the  salary  of  the  position  without  making  any  change 
whatever  in  the  designation  or  in  the  number  of  positions  of  such 
designation,  as  for  example,  the  chief  clerk,  the  5  law  examiners, 
the  examiner  of  classification,  the  two  examiners  of  interference,  the 
first  assistant  examiner  of  trade-marks  and  designs,  the  48  principal 
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examiners,  the  financial  clerk,  the  private  secretary,  the  translator  of 
languages,  the  13  laborers,  and  the  89  copy  pullers.  With  respect  to 
these  positions,  and  also  the  3  messengers  and  the  45  examiners'  aids, 
it  must  be  held,  of  course,  that  the  employees  holding  such  positions 
on  February  18, 1922,  are  entitled  to  the  increased  pay  from  and  after 
said  date. 

In  other  instances  the  act  of  February  18,  1922,  in  increasing  the 
salary  of  the  position  made  a  slight  change  in  the  designation  or  in 
the  requirement  as  to  the  qualification  of  the  occupant.  This  was 
the  case  with  reference  to  the  change  in  the  position  of  "examiner 
of  trade-marks  and  designs,"  at  $2,700  to  "  examiner  of  trade-marks," 
at  $3,900;  "librarian,  who  shall  be  qualified  to  act  as  an  assistant 
examiner  "  at  $2,000  to  "  librarian  "  at  $2,700 ;  "  eight  chiefs  of  divi- 
sions" at  $2,000  each  to  "eight  chiefs  of  nonexamining  divisions" 
at  $2,580  each;  and  "eight  assistant  chiefs  of  divisions"  at  $1,800 
each  to  "eight  assistant  chiefs  of  nonexamining  divisions"  at  $2,100 
each.  As  these  changes  do  not  indicate  any  increase  in  the  duties 
of  the  position  or  in  the  requirements  as  to  the  qualification  of  the 
occupant,  the  employees  holding  said  positions  on  February  18,  1922, 
and  who  continued  to  hold  such  positions  thereafter,  are  entitled  to 
the  increase  of  compensation  from  and  after  February  18,  1922,  even 
though  a  new  appointment  may  have  been  issued  and  an  oath  of  office 
taken  subsequent  to  said  date. 

With  reference  to  the  second,  third,  and  fourth  assistant  examiners 
of  trade-marks  and  designs,  10  in  all,  with  salaries  ranging  from 
$1,500  to  $2,700,  provided  in  lieu  of  8  assistant  examiners  of  trade- 
marks and  designs  at  $1,600,  the  increases  are  effective  only  from 
date  the  employees  were  selected  and  designated  for  promotion  to 
the  newly  created  positions.  The  same  rule  applies  with  reference 
to  the  100  first  assistant  examiners  with  salaries  from  $2,900  to 
$3,300  provided  in  lieu  of  94  first  assistant  examiners  at  $2,400,  the 
100  second  assistant  examiners  with  salaries  from  $2,350  to  $2,800 
provided  in  lieu  of  94  second  assistant  examiners  at  $2,100,  the  100 
third  assistant  examiners  with  salaries  from  $1,925  to  $2^00  pro- 
vided in  lieu  of  94  third  assistant  examiners  at  $1,800,  and  the  100 
fourth  assistant  examiners  with  salaries  from  $1,500  to  $1,800  pro- 
vided in  lieu  of  94  fourth  assistant  examiners  at  $1,500. 

It  is  noted  that  the  act  of  March  3,  1921,  provides  for  9  drafts- 
men—1  at  $1,600, 1  at  $1,400, 3  at  $1,200,  and  4  at  $1,000— whereas  the 
act  of  February  18,  1922,  provides  for  one  skilled  draftsman  at 
$1,800,  three  skilled  draftsmen  at  $1,600,  three  draftsmen  at  $1,400— 
only  7  in  alL  Payment  at  the  increased  salaries  thus  provided  is 
authorized  only  from  the  date  the  employees  are  selected  and  desig- 
nated for  promotion  to  such  positions,  respectively. 
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The  increases  under  promotions  resulting  from  the  increased  num- 
ber of  positions  provided  for  in  the  act  of  February  18,  1922,  are 
payable  only  from  date  such  promotions  are  actually  made  or  from 
such  subsequent  date  as  may  be  specified  in  the  promotion  as  the 
effective  date  thereof. 


DOUBLE   COMPENSATION— EMPLOYEES   OF   CIRCUIT   COURTS   OP 

APPEALS. 

The  act  of  July  31,  18»4,  28  Stat.,  203,  appropriating  from  the  costs  collected 
by  the  clerks  of  the  circuit  courts  of  appeals  the  amounts  necessary  for 
clerk  hire  and  other  expenses  of  the  courts  brings  the  employees  of  such 
courts  within  the  scope  of  the  act  of  May  10,  1916,  39  Stat,  582,  and  they 
are  therefore  prohibited  from  receiving  compensation  as  bailiff  of  the 
court  and  also  as  clerical  assistant  when  the  aggregate  of  the  two  salaries 
exceeds  $2,000  per  annum. 

Comptroller  General  McCarl  to  the  Attorney  General,  April  24,  1922: 

I  have  your  letter  of  April  6,  1922,  requesting  decision  whether  a 
clerical  assistant  in  the  office  of  the  United  States  circuit  court  of 
appeals  for  the  fourth  circuit,  with  compensation  at  $1,620  per 
annum,  payable  from  the  fees  and  emoluments  of  the  clerk's  office, 
may  legally  be  paid  the  statutory  compensation  of  $3  per  day  as 
bailiff  of  the  court  in  addition  to  her  salary  from  the  clerk's  office. 

Section  6,  of  the  act  of  May  10,  1916,  as  amended,  39  Stat.,  582, 
provides : 

That  unless  otherwise  specially  authorized  by  law  no  money  appropriated 
by  this  or  any  other  act  shaU  be  available  for  payment  to  any  person  receiving 
more  than  one  salary  when  the  combined  amount  of  said  salaries  exceeds  the 
sum  of  |2,000  per  annum. 

The  act  of  July  31,  1894,  28  Stat.,  203,  provides  that  clerks  of 
circuit  courts  of  appeal  shall  make  annual  return  of  all  costs  collected 
by  them  in  cases  disposed  of  during  the  preceding  year  by  the  said 
courts,  and  after  deducting  the  incidental  expenses  of  their  respec- 
tive offices,  including  clerk  hire,  and  their  compensation  not  exceed- 
ing $500,  shaU  pay  any  surplus  of  such  costs  into  the  Treasury. 

This  statute  cleared  up  the  somewhat  ambiguous  provisions  of 
sections  2  and  9  of  the  act  of  March  3,  1891,  26  Stat.,  826,  providing 
for  salary  and  compensation  of  clerks  of  circuit  courts  of  appeals. 
The  later  statute  clearly  and  in  express  terms  sets  apart  and  appro- 
priates the  costs  collected  by  the  clerks  for  the  purposes  ni^med  in 
the  statute.  It  clearly  and  definitely  fixes  the  clerks'  compensation 
of  $500  a  year  as  an  expense  of  the  office  payable  from  the  costs  set 
apart,  and  appropriated  for  that  purpose,  differentiating  in  this  re-  . 
spect  the  fees  and  emoluments  of  these  clerks  from  the  fees  and 
emoluments  of  clerks  of  United  States  district  courts,  which  have 
been  held  to  belong  to  these  clerks,  subject  only  to  the  accounting  for 
the  surplus  thereof  required  by  law.  United  States  v.  Masoru  218 
U.  S.  517. 
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The  salary  of  the  position  of  clerical  assistant  being  payable  from 
appropriated  moneys  of  the  United  States  the  incumbent  may  not 
lawfully  be  paid  from  any  other  appropriation  salary  at  a  rate  by 
the  year,  month,  or  day,  which  would  bring  the  aggregate  rate  of 
compensation  received  in  excess  of  the  rate  of  $2,000  a  year.  The 
statutory  per  diem  of  $3  for  bailiffs,  which  is  payable  from  a  judi- 
ciary appropriation,  would  bring  the  aggregate  compensation  in  this 
case  to  a  rate  in  excess  of  the  statutory  maximum,  and  therefore  may 
not  lawfully  be  paid  to  the  incumbent  of  the  other  position. 


TRAVELING  EXPENSES— ARMY  OFFICER  AS  SECRETARY  OF  FINE 

ARTS  COMMISSION. 

The  Secretary  of  the  Fine  Arts  Commission  is  not  a  member  of  that  Commis- 
sion, and  nn  Army  officer,  acting  as  such,  is  not  entitled  to  reimbursement 
for  actual  traveling  expenses,  as  authorized  for  members  of  the  Commission 
by  act  of  May  17,  1910,  36  Stat.,  371,  but  may  only  receive  mileage  at  the 
rate  prescribed  by  law  for  officers  of  the  Army  generally. 

Decision  by  Comptroller  General  McCarl,  April  25,  1922: 

The  Chief,  State  and  Other  Departments  Division  of  the  General 
Accounting  Office  has  submitted  for  consideration  a  memorandum 
decision  to  the  effect  that  the  secretary  and  executive  officer  of  the 
Commission  of  Fine  Arts,  who  is  also  a  commissioned  officer  in  the 
Engineer  Corps  of  the  Army,  is  entitled,  while  traveling  on  official 
business  of  the  commission,  to  mileage  at  the  rate  authorized  by  law 
for  Army  officers  generally  and  is  not  entitled  to  reimbursement  of 
actual  expenses  as  are  members  of  the  commission. 

The  Commission  of  Fine  Arts  was  created  by  the  act  of  May  17, 
1910,  36  Stat,  371.  The  act  provides  that  the  commission  shall  "  be 
composed  of  seven  well-qualified  judges  of  the  fine  arts,  who  shall 
be  appointed  by  the  President."  It  also  provides  that  "said  com- 
mission shall  have  a  secretary  and  such  other  assistance  as  the  com- 
mission may  authorize,  and  the  members  of  the  commission  shall 
each  be  paid  actual  expenses  in  going  to  and  returning  from  Wash- 
ington to  attend  the  meetings  of  said  commission  and  while  attend- 
ing the  same." 

An  appropriation  for  the  expenses  of  the  commission  has  been 
made  annually  since  the  commission  was  created,  the  provision  for 
the  fiscal  year  1922,  which  is  substantially  in  the  same  terms  as  each 
preceding  fiscal  year,  being  as  follows : 

For  expenses  made  necessary  by  the  Act  entitled  "An  Act  establishing  a 
Commission  of  Fine  Arts,"  approved  May  17,  1910,  including  the  purchase  of 
periodicals,  maps,  and  books  of  reference,  to  be  disbursed  on  vouchers  ap 
proved  by  the  commission  by  the  officer  in  charge  of  public  buildings  and 
grounds,  who  shall  be  the  secretary  and  shall  act  as  the  executive  officer  of 
said  commission,  $10,000.    Act  of  March  4,  1921,  41  Stat,  1378. 

It  is  clear  that  the  secretary  is  not  a  member  of  the  commission. 
Hence  the  provisions  in  the  act  of  May  17,  1910,  that  members  of 
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the  commission  shall  each  be  paid  actual  expenses,  etc.,  has  no  ap- 
plication to  said  secretary. 

There  is  nothing  in  the  act  of  May  17, 1910,  nor  in  the  annual  ap- 
propriation for  the  expenses  of  the  commission  to  authorize  the  re- 
imbursement of  actual  expenses  incurred  by  an  Army  officer  travel- 
ing on  business  of  the  commission.  A  former  Comptroller  of  the 
Treasury  in  an  unpublished  decision,  dated  July  6,  1910,  in  which 
no  reason  was  given  nor  authority  cited,  held  that  the  Secretary  of 
the  commission  although  an  Army  officer  was  not  entitled  to  mile- 
age for  travel  performed  on  business  of  the  commission  but  was  en- 
titled to  reimbursement  of  actual  expenses  incurred  in  connection 
therewith.  Credit  will  be  allowed  for  payments  heretofore  made 
under  authority  of  that  decision,  but  as  said  decision  is  in  conflict 
with  my  decision  of  August  31,  1921,  1  Comp.  Gen.,  98,  which  was 
based  on  a  line  of  precedents  extending  over  a  period  of  nearly  30 
years,  it  will  not  be  followed  hereafter;  and  in  accordance  with  the 
well-established  practice  in  similar  cases  it  must  be  held  that  an 
Army  officer  while  acting  as  secretary  and  executive  officer  of  the 
Commission  of  Fine  Arts  and  traveling  on  the  business  of  said  com- 
mission is  entitled  only  to  mileage  at  the  rate  prescribed  by  law  for 
officers  of  the  Army  generally. 


COMMUTATION  OF  QUARTERS,  HEAT,  AND  LIGHT— DEPENDENTS 

OP  NAVAL  OFFICERS. 

The  act  of  March  4,  1915,  88  Stat,  1069,  providing  commutation  of  quarters, 
heat,  and  li^ht  to  naval  officers  when  on  duty  at  places  where  no  public 
quarters  are  available  does  not  authorize  such  commutation  prior  to  actually 
reporting  to  the  place  of  duty  nor  after  detachment  therefrom. 

Naval  officers  are  not  entitled,  under  the  act  of  April  16,  1918,  40  Stat,  5S0,  to 
commutation  of  quarters  or  heat  and  Ught  for  dependents  for  duty  at  the 
naval  station  at  Guam,  said  duty  not  being  without  the  territorial  juris- 
diction of  the  United  States. 

Duty  by  naval  officers  at  a  station  which  has  been  long  established  and  funds 
for  the  maintenance  of  which  have  for  some  time  been  regularly  appro- 
priated is  not  considered  "duty  in  the  field"  within  the  meaning  of  the 
act  of  April  16,  lOlS,  40  Stat.,  530,  and  does  not  authorize  commutation 
of  quarters,  heat,  and  light  for  dependents  while  so  serving. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  April  26,  1922: 

I  have  your  letter  of  April  5, 1922,  requesting  decision  in  the  mat- 
ter of  payment  of  commutation  of  quarters,  heat,  and  light  to  officers 
of  the  Navy  ordered  to  duty  at  the  Naval  Station,  Guam,  on  duty  at 
that  station  and  upon  detachment  therefrom^  The  questions  arise 
principally  from  a  letter  to  you  from  the  Chief  of  the  Bureau  of 
Supplies  and  Accounts,  stated  as  follows: 

The  Secretary  of  the  Navy  has  decided  (per  enclosure)  that  duty  at  the 
Naval  Station,  Quam,  Is  duty  In  tlie  field,  within  the  meaning  of  the  act  of 
16  AprU,  1918.  Bearing  In  mind  the  provisions  of  the  above-noted  decisions^ 
which  are  considered  applicable  to  duty  In  the  field  performed  at  the  Naval 
Station,  Quam,  it  Is  requested  that  decision  of  the  ComptroUor  General  be  ob- 
tained on  the  foUowing  q;)e(dflc  points: 
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(a)  Is  an  officer  ordered  from  duty  In  the  United  States  (at  wblch  point  of 
dnty  he  was  in  receipt  of  either  personal  quarters  or  commutation  thereof,  or 
commutation  for  dependents),  to  duty  in  Guam,  entitled  to  commutation  of 
quarters,  heat,  and  light  for  dependents  beginning  with  the  day  following  the 
date  of  departure  from  his  old  station,  and  continuing  during  the  period  re- 
quired to  travel  to  his  new  station? 

(5)  Is  such  an  officer  (if  authorized  commutation  for  quarters,  heat,  and 
light  for  dependents  while  en  route  to  his  duty  at  Guam)  authorized  at  his 
option,  to  draw  commutation  for  personal  quarters  in  lieu  of  commutation  for 
dependents  after  arrival  at  his  new  station  of  duty,  provided  there  be  no  pub- 
lic quarters  available  at  Guam  for  his  occupancy? 

(c)  Should  such  an  officer  on  duty  at  Guam  (while  in  receipt  of  either 
commutation  for  personal  quarters,  or  commutation  for  quarters  for  depend- 
ents), be  detached  therefrom  and  ordered  to  other  duty,  would  he  be  entitled 
to  continue  in  receipt  of  commutation  of  quarters  for  dependents  from  the  day 
following  his  detachment  under  the  following  conditions : 

(1)  Ordered  to  duty  in  the  United  States  designated  as  duty  in  the  field. 

(2)  Ordered  to  duty  on  board  a  naval  vessel. 

(3)  Ordered  to  duty  in  the  United  States  not  considered  as  duty  in  the 
field.    (In  this  case,  to  what  date  would  credit  be  authorized.) 

Under  the  act  of  April  16,  1918,  40  Stat.,  530,  only  officers  "  on 
duty  in  the  field"  or  "on  active  duty  without  the  territorial  juris- 
diction of  the  United  States  "  are  entitled  to  commutation  of  quarters, 
heat,  and  light  for  dependents;  and  under  the  act  of  March  4,  1915, 
38  Stat,  1069,  officers  are  entitled  to  commutation  of  quarters  in 
'  their  own  right  only  "  at  places  where  there  are  no  quarters  avail- 
able." Under  this  latter  law  the  commutation  can  not  begin  prior 
to  actually  reporting  at  the  post  of  duty  and  ceases  upon  detachment. 
19  Comp.  Dec.,  660. 

The  term  "territorial  jurisdiction"  as  used  in  the  act  of  April 
16,  1918,  refers  to  any  territory  over  which  the  United  States  exer- 
cises jurisdiction,  and  as  Guam  falls  within  this  classification,  com- 
mutation for  dependents  can  not  accrue  on  the  ground  that  an  of- 
ficer of  the  Navy  on  duty  at  the  Naval  Station  on  that  island  is 
serving  "on  active  duty  without  the  territorial  jurisdiction  of  the 
United  States."    26  Comp.  Dec,  525. 

The  question  thus  arises:  Is  duty  at  said  station  "duty  in  the 
field  "  ?  While  the  determination  of  what  constitutes  "  duty  in  the 
field  "  under  the  act  of  April  16, 1918,  was  considered  by  the  former 
accounting  officers  as  in  general  a  military  question  for  the  Secre- 
tary of  the  Navy,  such  determination  may  not  be  arbitrary  or  con- 
trary to  the  facts,  and  so  where  a  station  has  been. long  established, 
and  funds  for  maintenance  have  for  some  time  been  regularly  ap- 
propriated, duty  there  can  not  be  recognized  as  "duty  in  the  field." 
1  Comp.  Gen.,  436. 

You  are  accordingly  advised  that  as  a  general  rule,  officers  on  duty 
at  the  Naval  Station  Guam  should  not  be  paid  commutation  for  de- 
pendents under  the  act  of  April  16,  1918.  The  other  several  ques- 
tions submitted  require  no  specific  answer,  they  being  apparently 
based  on  the  question  of  duty  at  Guam  being  duty  in  the  field,  which 
is  answered  negatively. 
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NATIONAL  GUARD  OFFICERS— DRILL  PAT. 

The  appointment  by  the  Governor  of  the  State  of  an  officer  In  the  National 
Guard,  subsequent  to  June  3,  1016,  does  not  entitle  such  officer  to  pay  for 
attendance  at  drills  prior  to  taking  and  passing  the  examination  required 
by  the  act  of  June  S,  1916,  89  Stat,  202. 

« 

Comptroller  General  McCarl  to  Maj.  M.  T.  Legg,  United  States  Army,  April 
26,  1922: 

I  received  April  11,  1922,  by  your  indorsement  of  January  26, 
1922,  request  for  decision  whether  you  are  authorized  to  pay  sup- 
plemental pay  roll  for  the  field  and  staff,  One  Hundred  and  Thir- 
teenth Infantry,  New  Jersey  National  Guard,  for  the  period  Janu- 
ary 1  to  June  30,  1921,  containing  the  name  of  first  lieutenant  (bat- 
talion adjutant)  Edward  S.  Waldeck,  who  claims  pay,  under  sec- 
tion 109  of  the  national  defence  act,  for  attending  27  drills. 

Mr.  Waldeck's  appointment,  Federal  recognition,  and  withdrawal 
thereof,  are  reported  by  the  Militia  Bureau  as  follows: 

(a)  S.  O.  189,  office  of  the  adjutant  general,  State  of  New  Jersey,  dated 
August  15,  1919,  anuounces  the  appointment  and  assignment  of  First  Lieat. 
Edward  G.  Waldeck,  to  date  from  June  5,  1919,  and  assigned  to  the  6th  Regi- 
ment. 

(6)  Edward  G.  Waldeck  was  federally  recognized  as  a  first  lieutenant.  In- 
fantry, New  Jersey  National  Guard,  subject  to  future  examination  in  accord- 
ance with  existing  regulations  to  date  from  July  29,  1919.  . 

(c)  This  officer  appeared  before  a  board  appointed  to  meet  at  Newark,  New 
Jersey,  pursuant  to  par.  1,  S.  O.  25,  Hq.,  2d  Corps  Area,  Governors  Island, 
N.  Y..  dated  January  31,  1921,  and  par.  1,  S.  O.  30,  A.  G.  O.,  State  of  New 
Jersey,  Trenton.  N.  J.,  dated  February  10,  1921.  The  board  convened  Feb.  23, 
1921,  the  proceedings  of  which,  showing  him  not  to  be  professionally  qualified, 
were  approved  by  the  Secretary  of  War,  and  Federal  recognition  was  with- 
drawn from  Lieutenant  Waldeck  to  date  from  June  8,  1921. 

Section  75  of  the  act  of  June  3, 1916, 39  Stat.,  202,  provides : 

The  provisions  of  this  Act  shall  not  apply  to  any  person  hereafter  appointed 
an  officer  of  the  National  Guard  unless  he  first  shall  have  successfully  passed 
such  tests  as  to  his  physical,  moral,  and  professional  fitness  as  the  President 
shall  prescribe.  The  examination  to  determine  such  qualifications  for  com* 
mission  shall  be  conducted  by  a  board  of  three  commissioned  officers  appointed 
by  the  Secretary  of  War  from  the  Regular  Army  or  the  National  Guard,  or 
both. 

The  third  paragraph  of  section  110,  page  210,  so  far  as  here  ma- 
terial, provides : 

Except  as  otherwise  specifically  provided  herein,  no  money  appropriated  under 
the  provisions  of  this  and  the  last  preceding  section  shall  be  paid  to  any  person 
•  ♦  •  who  shall  fail  to  qualify  as  to  fitness  for  military  service  under  such 
regulations  as  the  Secretary  of  War  shall  prescribe.    •    •    •. 

Under  section  76  the  provisions  of  the  act  shall  not  apply  to  a 
person  thereafter  appointed  an  officer  unless  he  first  shall  have  suc- 
cessfully passed  the  required  examination;  and  under  section  110 
none  of  the  funds  appropriated  for  the  payment  of  drill  pay  author- 
ized by  sections  109  and  110  shall  be  paid  to  any  person  who  fails  to 
qualify  for  military  service  under  regulations  to  be  prescribed  by 
tiie  Secretary  of  War. 
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WhUe  paragraphs  153-f,  158,  227,  and  229  of  the  National  Guard 
Regulations  contemplate  a  tentative  Federal  recognition  of  officers 
subject  to  subsequent  examination,  they  are  probably  designed  for 
the  administration  of  the  act  from  a  military  point  of  view.  The 
regulations  can  not  create  a  right  to  compensation  contrary  to  the 
plain  and  clearly  expressed  language  of  the  law.  A  man  appointed 
an  officer  by  the  Governor  of  a  State  subsequent  to  June  3,  1916, 
does  not  come  within  the  benefits  of  the  act  so  far  as  Federal  com- 
pensation is  concerned  until  he  has  first  taken  and  successfully  passed 
the  required  examination;  he  is  no  more  entitled  to  compensation 
before  taking  and  passing  the  examination  than  he  is  after  failure  to 
pass  the  examination;  the  successful  passing  of  the  examination  is 
an  essential  prerequisite  to  qualifying  for  compensation  under  the  act. 

The  pay  roll  and  accompanying  papers  are  returned  herewith  and 
you  are  informed  that  you  are  not  authorized  to  pay  the  claim. 


MILEAGE^ARMT  OFFICERS— ENGINEER  CORPS. 

Officers  of  the  Engineer  Corps  of  the  Army  engaged  on  river  and  harbor  work 
performing  travel  under  orders  without  troops  between  points  connected  by 
an  established  route  over  a  land-grant  railroad  are  limited  by  the  act  of 
June  12,  1900,  34  Stat.,  246,  to  mileage  at  four  cents  per  mile  Irrespective  of 
the  mode  of  transportation  used. 

Comptroller  General  McCarl  to  Lieut.  Herbert  B.  Loper,  United  States  Army, 
April  26»  1922: 

I  received,  April  5,  your  letter  of  March  10,  1922,  submitting  for 
decision  voucher  stated  in  favor  of  Major  Wm.  C.  Lemen,  Corps  of 
Engineers,  for  mileage  at  7  cents  per  mile  from  Jacksonville  to 
Tampa,  Fla.,  and  return,  pursuant  to  order  of  December  23,  1921, 
from  the  Chief  of  Engineers,  addressed  to  Major  Lemen,  as  follows: 

1.  You  will  proceed  to  Tampa,  Fla.,  not  to  exceed  two  (2)  trips  per  month, 
during  the  months  of  January,  February,  and  March,  1922,  on  duty  connected 
with  Inspection  of  river  and  harbor  works,  and,  on  completion  of  these  separate 
duties,  return  to  your  station  at  Jacksonville,  Fla. 

2.  This  travel  Is  necessary  In  the  military  service. 

You  state  that  the  indicated  journey  was  by  automobile,  and  that 
no  transportation  was  furnished  by  the  Government,  and  ask  whether 
payment  of  the  amount  stated  on  the  voucher  should  be  made,  or 
whether  deduction  should  be  made  of  3  cents  per  mile,  as  the  estab- 
lished route  of  travel  would  have  been  entirely  over  a  land-grant 
railroad. 

Section  9  of  the  act  of  July  25, 1912,  37  Stat,  233,  provides : 

In  their  execution  and  Inspection  of  river  and  harbor  Improvement  work, 
at  points  beyond  easy  reach  of  ordinary  regular  transportation  lines,  Engineer 
officers  are  authorized  to  hire  and  use  such  transportation  as  they  may  consider 
desirable  and  advantageous  to  the  progress  of  work. 
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It  was  held,  76  MS.  Comp.  Dec,  227,  January  14, 1916,  that : 

A  direct  line  of  railroad  between  two  points,  on  whidi  passenger  train* 
are  operated  as  often  as  business  Justifies,  or  as  required  by  public  authority, 
is  an  ordinary  regular  transportation  line  within  the  meaning  of  the  above 
law,  and  the  two  points  are  not  beyond  but  are  within  easy  reach  within  the 
meaning  of  the  law. 

Section  15  of  the  act  of  September  19, 1890, 26  Stat.,  456,  provides : 

That  in  determining  the  mileage  of  officers  of  the  corps  of  engineers  trav^lng 
ivithout  troops  on  duty  connected  with  works  under  their  charge,  no  deduction 
shall  be  made  for  such  travel  as  may  be  necessary  on  free  or  bond-aided  or  land- 
grant  railways. 

This  statute  was  enacted  because  of  the  provisos  attached  to  the 
annual  appropriation  for  mileage  for  ojBBcers  of  the  Army ;  see.  for 
example.  26  Stat.,  151  and  773.  The  act  of  June  12,  1906,  34  Stat., 
246,  so  lar  as  here  material,  provides : 

That  hereafter  officers,  active  and  retired,  when  traveling  under  competent 
orders  without  troops,  and  retired  officers  who  have  so  traveled  since  March 
third,  nineteen  hundred  and  five,  shall  be  paid  seven  cents  per  mile  and  no  more ; 
distances  to  be  computed  and  mileage  to  be  paid  over  the  shortest  usually 
traveled  routes,  with  deductions  as  hereinafter  provided;  and  payment  and 
settlement  of  mileage  accounts  of  officers  shall  be  made  according  to  distances 
and  deductions  computed  over  routes  established  and  by  mileage  tables  pre- 
pared by  the  Paymaster-General  of  the  Army  under  the  direction  of  the 
Secretary  of  War.  The  Secretary  of  War  may  determine  what  shall  constitute 
travel  and  duty  without  troops  within  the  meaning  of  the  laws  governing  the 
payment  of  mUeage  and  commutation  of  quarters  to  officers  of  the  Army : 
♦  ♦  ♦  And  provided  further,  That  when  the  established  route  of  travel  shall, 
in  whole  or  in  part,  be  over  the  line  of  any  railroad  on  which  the  troops  and 
'Supplies  of  the  United  States  are  entitled  to  be  transported  free  of  charge, 
or  over  any  fifty  per  centum  land-grant  railroad,  officers  traveling  as  herein 
provided  for  shall,  for  the  travel  over  such  roads,  be  furnished  with  transpor- 
tation requests,  exclusive  of  sleeping  and  parlor  car  accommodations,  by  the 
Quartermaster's  Department:  And  provided  further.  That  when  transportation 
is  furnished  by  the  Quartermaster's  Department,  or  when  the  established 
route  of  travel  is  over  any  of  the  railroads  above  specified,  there  shall  be 
deducted  from  the  officer's  mileage  account  by  the  paymaster  paying  the  same 
three  cents  per  mile  for  the  distance  for  which  transportation  has  been  or 
should  have  been  furnished:    *    *    *. 

It  has  been  held,  1  Comp.  Gen.,  461,  March  1, 1922,  that— 

The  failure  of  the  officer,  or  his  inability  to  secure  Government  transporta- 
tion requests  for  travel  over  land-grant  railroads  does  not  relieve  him  from 
this  deduction. 

This  conclusion  is  equally  applicable  to  Engineer  officers  engaged 
on  rivers  and  harbors  work ;  see  18  Comp.  Dec,  168,  where  it  was  held 
that  the  general  act  of  June  12,  1906,  superseded  the  special  pro- 
vision made  for  Engineer  officers  on  rivers  and  harbors  work  in  the 
act  of  September  19,  1890;  and  is  controlling  whether  travel  is  by 
railroad  or  by  other  means  of  transportation,  as  the  officer  can  not 
increase  the  statutory  obligation  of  the  Government  (4^  per  mile 
where  the  established  route  of  travel  is  over  a  land-grant  railroad) 
by  failing  or  refusing  to  utilize  the  usual  and  ordinary  means  of 
transportation  available. 

Accordingly  you  are  informed  that  you  are  not  authorized  to  pay 
the  voucher  as  stated,  herewith  returned,  but  that  deduction  should 
be  made  for  the  land  grant  involved. 


DECISIONS  OF  THE  COMPTBOLXiBB  GEKSBAL.  599 

SIX  MONTHS'  DEATH  GRATUITY— ARMY  FIELD  CLERKS. 

Army  field  clerks  are  not  included  within  the  provisions  of  the  act  of  December 
17,  1919,  41  Stat,  367,  authorizing  payment  of  six  months'  pay  as  death 
gratuity  to  dependents  of  deceased  officers  and  enlisted  men  of  the  Army 
npon  official  notice  of  death  from  wounds  or  disease  not  the  result  of  their 
own  misconduct. 

Decision  by  Comptroller  General  McCarl,  April  26,  1922: 

Mrs.  Nell  R.  Swartz  requested  March  30,  1922,  review  of  settle- 
ment No.  135747,  dated  February  28,  1922,  wherein  the  War  Depart- 
ment Division  of  this  office  disallowed  her  claim  for  six  months' 
gratuity  as  the  beneficiary  of  her  late  husband  W.  R.  S.  Swartz,  field 
clerk,  Quartermaster  Corps. 

Army  field  clerks  are  considered  as  not  included  within  the  pro- 
visions of  the  act  of  December  17,  1919,  41  Stat.,  367,  authorizing 
payment  of  an  amoi^nt  equal  to  six  months'  pay  as  a  death  gratuity 
to  dependents  of  deceased  officers  and  enlisted  men  of  the  Regular 
Army  upon  official  notice  of  death  from  wounds  or  disease  not  the 
result  of  their  own  misconduct,  27  Comp.  Dec,  719. 

Field  Clerk  Swartz  died  May  3, 1921,  of  disease  not  the  result  of  his 
own  misconduct,  and  claimant,  his  widow,  who  was  designated  as  his 
beneficiary  for  the  six  months'  gratuity,  has  requested  rc\icw  of  the 
settlement. 

The  act  of  August  29,  1916,  39  Stat.,  625,  provides  that  thereafter 
not  to  exceed  200  clerks.  Quartermaster  Corps,  who  shall  have  had 
12  years  of  service,  at  least  8  years  of  which  shall  have  been  on  de- 
tached duty  away  from  a  permanent  station,  or  on  duty  beyond  the 
continental  limits  of  the  United  States,  or  both,  shall  be  known  as 
field  clerks.  Quartermaster  Corps,  and  shall  receive  the  same  pay 
and  allowances,  except  retirement,  as  theretofore  allowed  by  law  to 
pay  clerks.  Quartermaster  Corps,  and  shall  be  subject  to  the  rules 
and  articles  of  war.  Pay  clerks.  Quartermaster  Corps,  were  entitled 
under  the  act  of  March  3,  1911,  36  Stat.,  1044,  to  the  same  pmy  and 
allowances  as  then  allowed  by  law  to  Navy  paymaster's  clerks,  and 
the  latter,  by  the  act  of  May  13,  1908,  85  Stat.,  128,  as  amended  by 
the  act  of  June  24,  1910,  36  Stat.,  606,  were  entitled  while  holding 
permanent  appointments  to  receive  the  same  pay  and  allowances 
and  have  the  same  rights  of  retirement  as  warrant  officers  of  like 
lengths  of  service  in  the  Navy.  The  field  clerk.  Quartermaster  Corps, 
was  expressly  excepted  from  the  benefits  of  retirement  allowed  to 
pay  clerks  and  was  expressly  made  subject  to  the  Rules  and  Articles 
of  War  and  given  the  same  pay  and  allowances  as  warrant  officers 
of  like  lengths  of  service  in  the  Navy. 

The  term  "  pay  and  allowances  "  has  a  well-defined  meaning  in  the 
law,  Army  Regulations,  and  military  parlance,  and  does  not  include 
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an  amount  equal  to  six  months'  pay  to  the  beneficiary  of  an  officer 
or  enlisted  man  of  the  Army.  Otherwise,  there  would  be  no  need 
for  a  specific  provision  of  law  therefor  such  as  is  contained  in  the 
act  of  December  17,  1919,  41  Stat.,  367,  which,  so  far  as  is  material, 
provides  that: 

♦  *  •  hereafter,  Immediately  upon  official  notification  of  the  denth  from 
wounds  or  disease,  not  the  result  of  his  own  misconduct,  of  any  officer  or  en- 
listed man  on  the  active  list  of  the  Regular  Army  or  on  the  retired  list  when 
on  active  duty,  the  Quartermaster  General  of  the  Army  shall  cause  to  be  paid 
an  amount  equal  to  six  months'  pay  at  the  rate  received  by  such  officer  or  en- 
listed man  at  the  date  of  his  death.  The  Secretary  of  War  shall  establish  regu- 
lations requiring  each  officer  or  enlisted  man  having  no  wife  or  child  to  desig- 
nate the  proper  dependent  relative  to  whom  this  amount  shall  be  paid  in  case 
of  his  death. 

The  question  thus  resolves  itself  into  whether  the  field  clerk, 
Quartermaster  Corps,  is  embraced  in  the  phrase  "  any  officer  or  en- 
listed man  "  as  used  in  the  above-quoted  provisions  of  the  act  of  De- 
cember 17,  1919,  which,  being  a  gratuity  statute,  must  be  strictly 
construed. 

Obviously,  field  clerks,  Quartermaster  Corps,  while  having  a  cer- 
tain military  status,  are  neither  officers  nor  enlisted  men  of  the  Regu- 
lar Army  as  used  in  this  statute.  They  were  neither  commissioned 
nor  enlisted,  but  were  originally  appointed  clerks  in  the  Quarter- 
master Corps,  and  by  virtue  of  the  act  of  August  29,  1916,  39  Stat., 
625,  not  exceeding  200  of  those  who  met  the  conditions  precedent  are 
now  known  as  field  clerks.  The  definition  of  an  officer  and  of  a  sol- 
dier, enlisted  man,  as  given  in  articles  1  and  2  of  the  Articles  of  War, 
act  of  June  4,  1920,  41  Stat.,  787,  may  be  accepted  as  the  definition 
of  the  terms  "  officer  "  and  "  enlisted  man  "  as  used  in  the  death-gra- 
tuity status.    This  definition  excludes  a  field  clerk. 

It  is  urged  that  if  the  benefits  of  the  death-gratuity  statute  are 
allowable  to  warrant  officers  they  can  not  consistently  be  denied  to 
field  clerks.  The  warrant  officer  has  relative  military  rank,  next  be- 
low that  of  a  second  lieutenant,  which  a  field  clerk  does  not  have, 
and  is  entitled  under  the  act  of  June  5, 1920,  41  Stat.,  956,  to  retire- 
ment under  the  same  conditions  as  "  commissioned  officers "  of  the 
Army,  which  is  denied  field  clerks. 

Upon  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment is  sustained* 


IfflLEAGE— REINSTATED  MIDSHIPMEN. 

The  act  of  October  22, 1921,  42  Stat,  207,  providing  for  the  reinstatement  of 
tain  midshipmen,  does  not  bring  such  midshipmen  within  the  purview  of 
the  act  of  June  12,  1921,  42  Stat.,  122,  authorizing  mileage  to  midshipmeo 
enteilng  the  Naval  Academy  for  "examination  and  appointment'* 
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Comptroller  General  McCarl  to  the  SecreUry  of  Nary,  April  26,  1922: 

I  have  your  letter  of  March  11,  1922,  requesting  decision  whether 

midshipmen  reinstated  at  the  Naval  Academy  under  the  provisions 

of  the  act  of  October  22,  1921,  42  Stat.,  207,  are  entitled  to  mileage 

at  5  cents  per  mile  from  their  homes  to  the  Naval  Academy. 

The  specific  case  presented  is  that  of  Midshipman  John  Alger, 

Fourth  Class,  who  was  reinstated  on  November  8,  1921,  under  the  act 

of  Congress  approved  October  22, 1921,  and  claims  mileage  from  his 

home  at  Newport,  R.  I.,  to  Annapolis,  Md.,  at  5  cents  per  mile  by 

reason  of  that  reinstatement. 

The  act  of  October  22,  1921,  42  Stat,  207,  provides: 

That  the  Secretary  of  the  Navy  is  authorized,  upon  application,  to  admit  to 
and  reinstate  In  the  United  States  Naval  Academy,  subject  to  examination  as 
to  physical  qualifications,  as  provided  by  law,  but  waiving  the  provisions  of  law 
as  to  age  requirements,  all  former  midshipmen  at  the  United  States  Naval 
Academy  found  deficient  at  the  end  of  the  first  term  of  the  academic  ^ear 
1920-21  whose  resignations  were  asked  for  and  received  by  the  Superintendent 
of  the  Naval  Academy :  Provided,  That  they  shall  upon  admission  be  placed  In 
the  class  one  year  behind  their  former  class  in  each  case:  Provided  further. 
That  said  midshipmen  affected  by  this  Act  must  signify  their  acceptance  of  the 
benefits  thereof  by  presenting  themselves  for  physical  examination  w:thin  one 
month  of  the  date  of  its  approval,  and  if  found  qualified  will  enter  the  Naval 
Academy  immediately. 

The  appropriation  act  of  July  12,  1921,  42  Stat.,  122,  authorizes 
payment  of  "  mileage,  at  five  cents  per  mile,  to  midshipmen  entering 
the  Naval  Academy  for  examination  and  appointment  as  midship- 
men. **  The  act  of  October  22,  1921,  made  provision  for  admission, 
by  reinstatement,  in  the  Naval  Academy  of  certain  former  midship- 
men who  had  resigned  upon  request  because  of  deficiency. 

The  intent  and  purpose  of  the  appropriation  in  the  act  of  July 
12,  1921,  and  prior  acts,  was  to  provide  mileage  for  midshipmen 
entering  the  Naval  Academy  upon  ^^  examination  and  appointment " 
in  the  usual  method  provided  by  law.  In  the  specific  case  in  question 
Midshipman  Alger  had,  prior  to  the  entrance  in  question,  entered  the 
Naval  Academy  by  "examination  and  appointment,"  and  presum- 
ably received  either  actual  expenses  or  mileage  for  travel  to  the 
academy  pursuant  to  that  appointment.  His  entrance  to  the  Naval 
Academy  on  November  8,  1921,  was  not  an  entrance  by  "  examina- 
tion and  appointment "  as  contemplated  in  the  appropriation  but  an 
entrance  or  admission  by  reinstatement,  under  a  special  provision 
of  law.  That  provision  of  law  entitled  him  only  to  such  rights  and 
privileges  as  are  expressly  provided  therein,  and  since  it  makes  no 
provision  for  mileage,  no  right  to  mileage  accrues  to  Midshipman 
Alger  by  reason  of  his  reinstatement  on  November  8,  1921. 

Accordingly  you  are  advised  that  midshipmen  reinstated  at  the 
Naval  Academy  under  the  provisions  of  the  act  of  October  22,  1921, 
42  Stat.,  207.  are  not  entitled  to  mileage  from  their  homes  to  the 
Naval  Academy. 
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NATIONAL  GUARD  HELPERS— PAY  WHILE  AT  ENCAMPMENTS. 

Enlisted  men  of  the  National  Guard  detailed  to  care  for  materials,  animals, 
and  equipment  of  their  organizations  are  not  entitled  to  the  additional 
compensation  provided  for  such  work  by  the  act  of  June  3,  1916,  39  Stat., 
206,  as  amended  by  the  act  of  March  1,  1922,  42  Stat.,  401,  during  attend* 
ance  at  annual  encampments,  but  only  to  the  pay  provided  for  enlisted  men 
of  corresponding  grades  in  the  Regular  Army. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  April  28,  1922: 

I  have  your  letter  of  April  14,  1922,  requesting  decision  whether 
helpers  employed  under  the  provisions  of  section  90  of  the  national 
defense  act  should  be  paid  (1)  their  compensation  as  helpers  while 
attending  the  annual  encampment  of  their  organizations,  or  (2)  the 
pay  of  their  grades  during  the  period  of  the  encampment,  pursuant 
to  section  94  of  the  same  act,  or  (3)  whether  they  are  entitled  to  re- 
ceive pay  in  both  capacities  during  the  encampment. 

Section  90,  as  amended  by  the  act  of  March  1, 1922,  42  Stat.,  401, 
provides: 

That  funds  allotted  by  the  Secretary  of  War  for  the  support  of  the  National 
Guard  shall  be  available  for  the  purchase  and  issue  of  forage,  bedding,  shoeing 
and  veterlnai*y  services,  and  supplies  for  the  Government  animals  Issued  to 
any  organization,  and  for  the  compensation  of  competent  help  for  the  care  of 
material,  animals,  and  equipment  issued  mounted  and  other  organizations,  in- 
cluding motor  drawn  and  air  service,  under  such  regulations  as  the  Secretary 
of  War  may  prescribe:  Provided,  That  the  men  to  be  compensated,  not  to 
exceed  5  for  each  organization,  shall  be  duly  enlisted  therein  and  shall  be 
detailed  by  the  organization  commander,  under  such  regulations  as  the  Secre* 
tary  of  War  may  prescribe  and  shall  be  paid  by  the  United  States  disbursing: 
officer  in  each  State,  Territory,  and  the  District  of  Columbia. 

Section  94  of  the  national  defense  act,  39  Stat.,  206,  authorizes 
encampments  and  other  field  exercises  and  provides  that : 

♦  ♦  •  the  officers  and  enlisted  men  of  such  National  Guard  \\liile  so  en- 
gaged shall  be  entitled  to  the  same  pay,  subsistence,  and  transportation  ns 
officers  and  enlisted  men  of  corresponding  grades  of  the  Regular  Army  are  or 
hereafter  may  be  entitled  by  law. 

The  suggestion  that  the  act  of  March  1,  1922  (or  the  amendment 
of  section  90  contained  in  the  act  of  June  4,  1920,  41  Stat.,  783),  is 
the  later  enactment  and  should  therefore  prevail  over  the  provision 
for  pay  for  members  of  the  National  Guard  attending  encampments 
contained  in  section  94,  cannot  maintain.  The  original  pro- 
vision, 39  Stat.,  206,  repeated  without  change  in  the  act  of  June  4, 
1920,  41  Stat.,  783,  substantially  the  same  in  the  act  of  March  1, 
1922,  was : 

♦  •  •  and  for  the  compensation  of  competent  help  for  the  care  of  the 
material,  animals,  and  equipment  thereof,  under  such  regulations  as  the  Secre- 
tary of  War  may  prescribe :    *     ♦     ♦. 

The  proviso  requiring  the  men  so  compensated  to  be  enlisted  in 
the  organizations  to  which  the  animals,  materials,  and  equipment 
belong,  for  the  care  of  which  they  are  employed,  was  also  contained 
in  the  act  of  June  8, 1916,  and  the  only  change  made  in  the  language 
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either  in  the  act  of  June  4,  1920,  or  the  act  of  March  1,  1922,  is  the 
substitution  of  the  word  "  organization  "  for  the  words  "  battery 
or  troop."  It  is  thus  apparent  that  the  intent  of  the  statute  is  to 
be  gathered  from  the  entire  act  and  not  from  the  subsequent  amend- 
ments of  isolated  sections. 

The  men  are  required  to  be  enlisted  in  the  organization  to  which 
belong  the  animals,  material,  and  equipment  for  the  care  of  which 
they  are  employed.  They  are  included  in  the  number  making  up  the 
membership  of  the  organization  to  which  they  belong,  and  are 
counted  in  determining  the  organization's  minimiun  and  maximum 
strength.  When  called  or  drafted  into  Federal  sei^ice  with  their 
organizations  they  come  into  Federal  service  as  enlisted  men  of  their 
respective  grades  and  not  as  "  helpers."  They  are  required  to  take 
the  same  oath  of  enlistment  (sec.  70)  as  are  other  enlisted  men  and 
they  are  as  fully  and  completely  members  of  the  organization  as  are 
any  other  members  thereof.  As  enlisted  men  of  the  organization 
they  are  entitled  when  attending  duly  authorized  encampments  to 
the  pay  of  enlisted  men  of  corresponding  grades  in  the  Regular 
Army, 

That  this  is  the  intent  of  the  law  is  obvious,  as  the  care  of  the 
material,  animals,  and  equipment  of  a  military  organization  is  the 
proper  duty  of  every  member  of  the  organization,  and  is  properly 
assigned  to  any  or  all  of  them  when  in  encampments  undergoing 
training  which  simulates  actual  conditions  in  the  field.  When  not 
so  attending  encampments  or  other  exercises  entitling  members  to 
full  Federal  pay,  the  members  of  the  National  Guard  are  required 
only  to  attend  armory  drills  of  1|  hours'  duration  not  exceeding 
eight  in  one  month  or  60  in  a  year.  It  is  because  of  the  fact  that 
members  of  the  National  Guard  are  not  on  duty,  as  such,  continu- 
ously that  the  employment  of  competent  help  for  the  care  of  the 
material,  animals,  and  equipment  of  certain  organizations  is  neces- 
sary. If,  however,  these  organizations  when  in  encampments  for 
field  training  are  to  be  relieved  of  a  considerable  portion  of  their 
duties  by  specially  employed  help  they  will  not  receive  the  training 
contemplated  by  the  statute,  nor  will  the  help,  being  also  members 
of  the  organization,  receive  the  military  training  contemplated  in 
their  respective  grades.  The  employment  of  persons  for  such  service 
is  not  provided  for  in  the  Regular  Army. 

Accordingly,  I  am  of  opinion  that  the  members  of  organizations 
of  the  National  Guard  rendering  service  as  helpers  pursuant  to  sec- 
tion 90  of  the  national  defense  act  to  care  for  the  material,  animals, 
and  equipment  of  their  organizations  should  be  paid  only  the  pay 
of  their  grades  when  in  attendance  at  duly  authorized  encampments 
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or  other  exercises  under  section  94  of  the  act  entitling  them  to  the  full 
Federal  pay  of  their  grades ;  and  that  paragraph  971  of  the  National 
Guard  Regulations,  1919,  directing  that  they  should  receive  the 
compensation  of  helpers  during  encampments,  is  contrary  to  law 
and  without  effect. 


TRAVEL  ALLOWANCE— ENLISTED  MEN  TRANSFERRED  FROM 

NAVY  TO  NAVAL  RESERVE  FORCE. 

Enlisted  men  of  the  Navy  transferred  to  the  Naval  Reserve  Force  are  not 
entitled  to  travel  aUowance  under  the  act  of  February  28,  1919,  40  Stat, 
1203,  unless  and  untU  they  are  released  from  active  service. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  April  28,  1922: 

I  have  your  letter  of  March  18,  1922,  requesting  decision  whether 
enlisted  men  of  the  Regular  Navy  transferred  to  the  Fleet  Naval 
Reserve  at  expiration  of  enlistment  after  16  years'  naval  service,  or 
before  expiration  of  enlistment  after  20  or  more  years'  naval  service, 
are  entitled  to  travel  allowance  as  provided  in  the  act  of  February 
28,  1919,  40  Stat,  1203. 

You  invite  attention  to  article  419(3)  of  Instruction  Governing 
the  Organization  and  Administration  of  the  Naval  Reserve  Force, 
1921,  which,  relative  to  men  transferred  to  the  Fleet  Naval  Reserve, 
provides — 

If,  in  time  of  peace,  furnish  the  transferred  man  with  5  cents  per  mile  in  lieu 
of  transportation  and  subsistence  for  travel  to  his  home  and  direct  him  to  rei>ort 
by  letter  to  the  commandant  of  the  naval  district  in  which  he  resides  immedi- 
ately upon  his  arrival  at  his  home. 

Paragraph  (7)  of  that  article  provides — 

If  transfer  is  made  at  such  time  as  the  Naval  Reserve  Force  may  be  mobilized 
and  held  on  active  duty,  the  man  and  his  reserve  record  and  health  record  may 
be  retained  on  board ;  the  other  steps  as  indicated  above  to  be  executed. 

It  is  apparent  that  men  so  transferred  may  be  released  from  ac- 
tive duty  at  termination  of  their  enlisted  service  by  reason  of  the 
transfer  with  privilege  of  returning  to  their  homes,  subject  to  fur- 
ther active  duty  only  upon  a  subsequent  call ;  or  they  may  be  con- 
tinued on  active  duty  under  their  Fleet  Naval  Reserve  status. 

The  act  of  February  28, 1919, 40  Stat,  1203,  provides— 

That  an  enlisted  man  honorably  discharged  from  the  Army,  Navy,  or  Marine 
Corps  since  November  eleventh,  nineteen  hundred  and  eighteen,  or  who  may 
hereafter  be  honorably  discharged,  shall  receive  five  cents  per  mile  from  the 
place  of  his  discharge  to  his  actual  bona  fide  home  or  residence,  or  original 
muster  into  the  service,  at  his  option:  Provided,  That  for  sea  travel  on  dia- 
charge,  transportation  and  subsistence  only  shall  be  furnished  to  enlisted 
men:  Provided,  That  naval  reservists  duly  enrolled  who  have  been  honorably 
released  from  active  service  since  November  eleventh,  nineteen  hundred  and 
eighteen,  or  who  may  hereafter  be  honorably  released  from  active  service, 
shall  be  entitled  likewise  to  receive  mileage  as  aforesaid. 

By  reason  of  the  transfer  an  enlisted  man  ceases  to  be  in  the 
Begular  Navy  and  assumes  the  status  of  a  member  of  the  Fleet 
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Naval  Reserve.  The  law  expressly  provides  travel  allowance  for 
members  of  the  Naval  Keserve  Force  when  released  from  active 
service.  The  transferred  member  has  an  active  service  status  when 
transferred,  and  I  am  of  opinion  that  if  placed  on  inactive  status 
at  date  of  transfer,  as  prescribed  in  article  419(3)  of  instruction  as 
quoted,  such  constitutes  a  release  from  active  service  within  the 
meaning  of  the  law  so  as  to  entitle  the  man  to  travel  allowance ;  but 
if  he  is  continued  on  active  service  after  transfer,  right  to  travel 
allowance  does  not  accrue  until  released  from  active  service* 


SET-OFF. 


The  accounting  officers  of  the  United  States  have  the  Inherent  right,  independ- 
ently of  the  act  of  March  3,  1875,  18  Stat.,  481,  to  set  off,  in  a  proper  case, 
an  amount  due  from  a  claimant  to  the  United  States  against  an  amount 
otherwise  due  to  said  claimant. 

Dedaion  by  Comptroller  General  McCarl,  April  28,  1922: 

The  Western  Union  Telegraph  Co.  applied,  February  21,  1922, 
for  a  revision  of  the  action  of  the  Auditor  for  the  State  and  Other 
Departments,  in  settlement  No.  35111,  dated  March  10,  1921,  where- 
in there  was  found  due  the  Western  Union  Telegraph  Co.  $2,480.10, 
covering  official  Government  messages  transmitted  from  various 
bureaus  of  the  Department  of  Agriculture,  but  it  was  stated  in  said 
settlement  that  payment  of  said  amount  should  be  withheld  under  the 
act  of  March  3,  1875,  18  Stat.,  481,  pending  such  action  as  the  Sec- 
retary of  the  Treasury  might  take  to  determine  the  question  of  set- 
off against  the  amount  certified  as  due  the  Western  Union  Telegraph 
Co.,  viz,  $72.44,  the  amount  alleged  by  the  Department  of  Agricul- 
ture to  be  due  it  from  the  Western  Union  Telegraph  Co.  on  account 
of  an  erroneous  transmission  of  a  telegram  whereby  the  Government 
was  damaged  in  the  said  amount  of  $72.44. 

Upon  the  certificate  the  Secretary  of  the  Treasury  issued  his  war- 
rant for  $1,907.66,  being  the  amount  specified  in  the  certificate  less 
$72.44,  plus  $500,  and  the  warrant  was  duly  forwarded  to  the  claim- 
ant Payment  of  the  warrant  has  not  been  accepted,  but  has  been 
forwarded  to  this  office  in  connection  with  the  application  for  revi- 
sion now  made.   The  facts  in  this  case  may  be  summarized  as  follows : 

On  March  20,  1920,  the  Department  of  Agriculture  sent  the  fol- 
lowing message : 

Stnhblefleld  sent  you  wire  re  wheat  types  before  solicitor  can  render  opinion 
must  have  all  facts  relating  to  transaction  stop  if  possible  forward  copies  of 
contracts  and  other  papers  showing  whether  any  representation  other  than  the 
type  itself  is  made  by  shipper  as  to  quality  and  condition  stop  Livingston  not 
ittending  rice  hearings  Besley  wiU  not  go  Frisco. 
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That  in  transmitting  the  message  an  error  was  made  by  the  tele- 
graph company,  and  the  last  five  words  of  the  message  read  "  Besley 
will  go  to  Frisco." 

Stubblefield,  understanding  from  the  message  that  Mr.  Besley 
would  go  to  San  Francisco,  went  there  to  confer  with  him.  His  ex- 
penses, including  three  days  per  diem  at  $4,  one  day  at  $2,  miscel- 
laneous expenses,  railroad  transportation,  and  Pullman  fare 
amoimted  to  $72.44. 

The  act  of  March  3, 1875,  provides  as  follows: 

That  when  any  final  Judgment  recovered  against  the  United  States  or  other 
claim  duly  allowed  by  legal  authority,  shall  be  presented  to  the  Secretary  of 
the  Treasury  for  payment,  and  the  plaintiff  or  claimant  therein  shall  be  in- 
debted to  the  United  States  in  any  manner,  whether  as  principal  or  surety,  it 
shall  be  the  duty  of  the  Secretary  to  withhold  payment  of  an  amount  of  such 
judgment  or  claim  equal  to  the  debt  thus  due  to  the  Un  ted  States ;  and  if  such 
plaintiff  or  claimant  assents  to  such  set-off,  and  discharges  his  Judgment  or 
an  amount  thereof  equal  to  said  debt  or  claim,  the  Secretary  shall  execute  a 
discharge  of  the  debt  due  from  the  plaintiff  to  the  United  States.  But  if  such 
plaintiff,  or  claimant,  denies  his  indebtedness  to  the  United  States,  or  refuses 
to  consent  to  the  set-off,  then  the  Secretary  shall  withhold  payment  of  such 
further  amount  of  such  Judgment,  or  claim,  as  in  his  opinion  wUl  be  sufficient 
to  cover  all  legal  charges  and  costs  in  prosecuting  the  debt  of  the  United  States 
to  final  Judgment.  And  if  such  debt  is  not  already  in  suit,  it  shall  be  the  duty 
of  the  Secretary  to  cause  legal  proceedings  to  be  immediately  commenced  to 
enforce  the  same,  and  to  cause  the  same  to  be  prosecuted  to  final  Judgment  with 
all  reasonable  dispatch.  And  if  in  such  action  Judgment  shaU  be  rendered 
against  the  United  States,  or  the  amount  recovered  for  debt  and  costs  shall 
be  less  than  the  amount  so  withheld  as  before  provided,  the  balance  shall  then 
be  paid  over  to  such  plaintiff  by  such  Secretary  with  six  per  cent  interest 
thereon  for  the  time  it  has  been  withheld  from  the  plaintiff. 

The  act  of  1876  is  not  mandatory  in  its  provisions  to  the  extent 
that  it  precludes  the  right  to  make  set-offs  under  the  common  law. 
See  23  Comp.  Dec,  68.  Every  creditor  has  the  right  to  apply  the 
moneys  of  his  debtor  in  his  hands  in  the  extinguishment  of  claims  due 
him  from  the  debtor.  This  is  a  comman-law  right  and  may  be  exer- 
cised on  general  principles  without  the  aid  of  a  statute.  See  Barry  v. 
VnUed  States,  229  U.  S.,  47 ;  15  Pet.,  370 ;  98  U.  S.,  186 ;  4  Lawrence  1 
Comp.  Dec,  504. 

It  necessarily  follows  that  the  accounting  officers  have  the  inherent 
right  independent  of  the  act  of  March  8,  1875,  to  set  off  an  amoust 
due  the  United  States  from  a  claimant  against  any  amount  otherwise 
due  said  claimant. 

Upon  review  of  this  matter  this  office  considers  that  the  settlement 
in  allowing  the  full  amount  of  $2,480.10  was  erroneous  in  view  of  the 
fact  that  there  should  have  been  deducted  from  said  amount  the  sum 
of  $72.44,  due  the  United  States  for  expenditures  arising  out  of  the 
error  of  claimant  in  the  transmission  of  the  telegram. 

Upon  a  revision  of  the  action  of  the  Auditor  for  the  State  and  Other 
Departments  the  amount  of  $2,480.10,  allowed  as  due  the  Western 
Union  Telegraph  Co.,  is  disallowed  and  the  amount  of  $2,407.66  is 
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now  certified  as  due  the  claimant  from  the  United  States.  The  war- 
rant for  $1,907.66  filed  by  claimant  is  herewith  returned  to  it,  and 
in  addition  thereto  a  warrant  for  $500  will  be  sent  to  it  in  due  course 
upon  a  certificate  for  the  difference  of  $500  between  $2,407.66  and 
$1,907.66  issued  by  the  State  and  Other  Departments  Division  of  this 
office. 


NATIONAL  GUARD  DRILL  PAY— INDIVIDUAL  CLAIMS. 

The  act  of  June  3, 1916,  39  Stat.,  209,  requires  that  the  National  Guard  pay  rolls 
for  each  semiannual  period  should  be  complete  and  contain  the  names  of 
every  member  of  the  organization  during  that  period;  hence  individual 
'Claims  by  those  not  appearing  thereon  are  for  consideration  in  the  first 
instance  by  the  War  Department  in  the  manner  prescribed  by  the  statute. 

Decirion  by  Comptroller  General  McCarl,  April  29,  1922: 

Stanley  F.  Gwitt,  of  1119  Tenth  Avenue,  Milwaukee,  Wis.,  re- 
quested November  8,  1921,  review  of  settlement  No.  120730,  dated 
September  24,  1921,  War  Department  Division  of  this  office,  by 
which  was  settled  his  claim  for  armory  drill  pay  during  the  period 
March  1  to  June  30,  1917,  as  a  member  of  Company  D,  Second  In- 
fantry, Wisconsin  National  Guard,  March  1  to  April  8,  1917,  and 
as  a  member  of  the  Supply  Company,  First  Infantry,  Wisconsin 
National  Guard,  April  9  to  June  80, 1917. 

It  appears  that  claimant's  name  did  not  appear  on  the  rolls,  as 
originally  submitted,  of  either  of  these  organizations  for  the  period 
in  question,  but  that  on  his  filing  claim  for  drill  pay  a  supplementary 
pay  roll  for  the  Supply  Company,  First  Infantry,  was  prepared,, 
presumably  from  the  company  records,  showing  that  claimant  at- 
tended eight  drills  of  that  company.  On  this  basis  claimant  was 
allowed  for  the  period  March  1  to  June  30,  1917,  $9.55;  $2.19  for 
the  period  March  1  to  April  5, 1917,  payable  under  the  appropriation 
"  Pay,  etc.,  of  the  Army,  1917,"  certified  claims,  and  $7.36  for  the 
period  April  6  to  June  30,  1917,  xmder  "  Pay,  etc.,  of  the  Army, 
1919."  Warrants  issued  and  have  been  cashed  by  claimant.  He  con- 
tends, however,  that  he  also  attended  drills  of  Company  D,  Second 
Infantry,  and  that  payment  for  these  drills  has  not  been  made. 

Claimant  was  in  Federal  service  on  the  Mexican  border,  and  was 
mustered  out  of  Federal  service  February  28,  1917.  What,  if  any. 
Federal  service  he  had  subsequent  to  that  date  is  not  shown  by  the 
papers.  Section  110  of  the  act  of  June  8, 1916,  39  Stat.,  209,  author- 
ized payment  for  armory  drills  during  the  first  semiannual  period  of 
a  year  only  if  the  individual  had  attended  not  less  than  24  drills; 
any  less  number  of  drills  attended  were  to  be  carried  forward 
to  the  second  semiannual  period  and  if  the  total  drills  attended 
during  the  entire  year  were  not  less  than  24,  payment  was  authorized^ 
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Provision  was  also  made  for  proportional  payment  to  men  enlisting 
after  the  beginning  of  the  year  and  for  men  discharged  before  the 
close  of  the  year.  It  was  also  held,  24  Comp.  Dec,  1,  that  where 
organizations  of  the  National  Guard  were  called  or  drafted  into 
Federal  service  before  the  expiration  of  the  year  1917,  the  enlisted 
men  thereof  were  to  be  regarded  as  having  been  discharged  thereby 
within  the  meaning  of  the  third  proviso  of  section  110  and  were  en- 
titled to.be  paid  their  proportional  pay  for  attending  drills  of  their 
organization  prior  to  its  call  or  draft  into  Federal  seryice. 

It  therefore  appears  that  were  the  claim  as  presented  otherwise 
proper  for  consideration,  evidence  should  have  been  presented  show- 
ing that  claimant  was  called  or  drafted  into  Federal  service  with 
his  organization,  or  that  he  was  discharged  from  the  National 
Guard,  25  Comp.  Dec,  946,  making  it  impossible  for  him  to  attend 
the  number  of  drills  required — not  less  than  the  proportion  of  24  to 
the  ten  months  of  1917  subsequent  to  his  muster  out  of  Federal 
service  February  28,  1917 — as  until  such  evidence  is  furnished  he  is 
not  entitled  to  any  pay  for  less  than  20  drills  attended. 

It  is  also  noted  that  payment  was  made  under  the  appropriation 
"  Pay  etc,  of  the  Army,  1917,"  39  Stat.,  619,  and  "  Pay  etc,  of  the 
Army,  1919."  The  appropriation  properly  chargeable  is  "Arming, 
equipping  and  training  the  National  Guard  1917,"  39  Stat,  645. 
Payment  having  been  made  readjustment  of  the  appropriations  will 
not  be  made  in  view  of  what  is  hereafter  said. 

There  is  the  further  question  in  this  case  as  to  the  proper  pro- 
cedure in  payments  of  armory  drill  pay  in  view  of  the  individual 
claims  of  members  of  the  National  Guard  for  armory  drill  pay. 
Sections  109  and  110  of  the  National  Defense  Act  provide  for 
armory  drill  pay  for  officers  and  enlisted  men  of  the  National  Guard 
when  not  in  Federal  service,  and  the  second  paragraph  of  section 
110,  provides: 

AU  amounts  appropriated  for  the  purpose  of  this  and  the  last  preceding 
section  shaU  be  disbursed  and  accounted  for  by  the  officers  and  agents  of  the 
Quartermaster  Corps  of  the  Army,  and  aU  disbursements  under  the  foregoing 
provisions  of  this  section  shaU  be  made  as  soon  as  practicable  after  the  thirty- 
first  day  of  December  and  the  thirtieth  day  of  June  of  each  year  upon  pay 
roUs  prepared  and  authenticated  in  the  manner  prescribed  by  the  Secretary  of 
War:    •    •    •. 

The  provisions  of  the  act  are  such  as  to  require  that  the  pay  roll 
of  an  organization  for  each  semiannual  period  should  contain  the 
name  of  every  member  of  the  organization  during  that  period.  In- 
dividual claims  indicate  the  omission  of  names  and  if  the  names  of 
individual  members  have  been  omitted  it  results  there  was  no  proper 
determination  of  the  payments  on  the  roll,  notably  is  this  true  with 
respect  to  company  officers. 
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If  claims  are  prosented  by  individuals  for  armory  drill  pay,  proper 
procedure  requires  the  presentation  to  be  to  the  War  Department 
and  it  will  be  for  the  War  Department  to  act  thereon  in  the  manner 
prescribed  by  the  statute,  and  there  must  be  a  proper  showing  of  the 
reason  for  the  omission  of  the  individual's  name  from  the  pay  roll 
of  tho  organization  of  which  he  was  a  member  during  the  period 
covered  by  the  claim. 

Tho  settlement  heretofore  made  will  not  be  disturbed,  but  the  ap- 
plication for  review  is  dismissed  for  the  reason  that  claim  should  be 
filed  with  tho  War  Department  as  herein  indicated. 


SUMMARY  COURT-MARTIAL  SENTENCES— DISAPPROVAL  OF 

AFTER  DISCHARGE  UNDER. 

The  action  of  the  Secretary  of  the  Navy  in  setting  aside  a  summary  couic-martlal 
sentence,  pursuant  to  which  sentence  an  enlisted  man  was  ^vcn  n  bnd- 
condnct  discliarge  by  his  commanding  officer,  does  not  niter  the  fact  that  by 
reason  of  such  discharge  the  man  was  placed  in  a  ni>nser\'ice  status;  nor 
does  the  Secretary's  action  in  setting  aside  the  sentence  operate  to  rest^^rc  the 
man  to  a  service  status  so  as  to  entitle  him  to  pay  between  date  of  dis- 
charge and  date  he  reported  for  duty  pursuant  to  the  Secretary's  directiun. 
1  Comp.  Gen.,  293,  adhered  to. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  May  1,  1922: 

I  have  your  letter  of  March  14,  1922,  requesting  a  reconsideration 
of  review  No.  393,  dated  December  6, 1921,  of  the  claim  of  Albert  D. 
Scott,  w,  std.,  United  States  Navy,  for  refund  of  amount  checked 
on  account  of  summary  court-martial  sentence,  and  appeal  No.  37616, 
dated  December  1,  1921,  of  claim  of  Ray  Charles  Tanner,  sea.  2c., 
United  States  Navy,  for  pay  during  period  he  was  not  actually  per- 
forming duty  by  reason  of  a  summary  court-martial  sentence,  in  view 
of  a  recent  decision  by  the  United  States  Circuit  Court  of  Appeals 
for  tho  Second  Circuit,  in  determining  the  status  of  an  enlisted  man 
in  a  similar  case. 

The  case  before  the  court  was  that  of  William  Robert  Harris,  an 
enlisted  man  in  the  Navy  who  was  tried  by  a  summary  court-martial, 
convicted,  and  sentenced  to  a  bad-conduct  discharge.  The  proceed- 
ings, findings,  and  sentence  were  approved  by  the  convening  author- 
ity and  the  immediate  superior  in  command,  and  Harris  was  dis- 
charged from  the  Navy  with  a  bad-conduct  discharge  on  March  25, 
1920.  The  Secretary  of  the  Navy  subsequently  disapproved  the  sen- 
tence and  directed  tiiat  Harris  report  for  duty  under  his  contract  of 
enlistment.  He  did  so  under  protest,  but  subsequently  returned  to 
his  home,  was  charged  with  desertion,  surrendered  to  the  naval  au- 
thorities, and  while  waiting  trial  on  charge  of  desertion  secured  his 
release  therefrom  by  meiiTis  of  a  writ  of  habeas  corpus  issued  by  the 
United  States  District  Court  for  the  Eastern  District  of  New  York, 
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which  was  heard  in  appeal  by  the  Circuit  Court  for  the  Second  Dis- 
trict, which  court  reversed  the  order  of  the  court  below  on  the  ground 
that  the  summary  court-martial  was  without  jurisdiction  because 
Harris  was  not  legally  charged  with  the  commission  of  an  offenso 
and  the  discharge  an  absolute  nullity  ab  initio. 

The  holding  in  the  Tanner  case  was  to  the  effect  that  the  action 
of  the  Secretary  of  the  Navy  in  setting  aside  the  court-martial  sen- 
tence did  not  alter  the  fact  that  Tanner  had  been  discharged  and  put 
out  of  the  service  and  did  not  restore  him  to  service  so  as  to  entitle- 
him  to  pay  prior  to  the  date  he  reported  for  duty  pursuant  to  the 
Secretary's  direction. 

The  court's  decision  in  the  Harris  case  was  to  the  effect  that  the- 
naval  authorities  did  not  lose  jurisdiction  over  Harris  by  reason 
of  the  court-martial  sentence.  It  was  not  a  determination  of  his 
pay  status  for  the  period  while  out  of  the  service  by  reason  of  th& 
court-martial  discharge. 

The  question  in  the  Tanner  case  was  whether  he  was  entitled  to 
pay  for  the  period  from  date  of  discharge  on  October  25,  1920,  pur- 
suant to  the  court-martial  sentence  to  April  13,  1921,  date  he  re- 
ported for  duty  pursuant  to  direction  of  the  Secretary  of  the  Navy 
in  review  of  the  court-martial  proceedings.  If  the  commanding^ 
officer  pursuant  to  summary  court-martial  sentence  was  authorized 
to  discharge  the  man,  such  discharge  placed  him  in  a  nonservice 
status,  and  he  did  not  again  come  into  a  service  status  until  he 
reported  for  duty  pursuant  to  the  Secretary's  direction.  That  fact 
determined  his  pay  status. 

The  court's  decision  in  the  Harris  case  does  not  affect  the  decision 
in  the  Tanner  case.  As  stated  in  my  letter  of  January  21,  1922^ 
there  rests  with  the  Secretary  of  the  Navy  authority  to  review  and 
to  set  aside  the  proceedings  and  sentence  of  summary  courts-martial^ 
but  such  authority  can  not  be  remedial  to  the  extent  of  removing^ 
the  fact  of  an  executed  sentence  and  can  not  give  rights  compensa- 
tory of  such  executed  sentence.  The  Secretary's  action  in  setting 
aside  the  sentence  did  not  give  Tanner  right  to  pay  for  the  period 
when  by  force  of  the  court-martial  sentence  he  was  not  in  a  service 
status. 

The  principles  governing  in  the  Tanner  case  were  applied  to 
Scott's  claim,  and  therefore  I  see  no  reason  why  the  conclusion  of 
that  review  should  be  modified  by  reason  of  the  court's  decision  in 
the  Harris  case. 

However,  it  appears  that  the  summary  court-martial  sentence  by 
which  Scott  was  sentenced  to  lose  $181.60  of  his  pay  was  approved 
September  11  and  disapproved  October  2,  1020.  Although  the  en- 
tire amount  was  checked  against  his  account,  it  appears  that  his 
accrued  pay  prior  to  October  2  was  not  equal  to  the  amount  so 
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checked,  and  therefore  all  of  the  adjudged  loss  of  pay  was  not  exe- 
cuted ou  date  the  sentence  was  disapproved.  On  July  1  he  had  a 
balance  due  of  $73.43;  his  pay  from  July  1  to  October  1,  inclusive, 
amounted  to  $239.63,  a  total  of  $313.06.  There  was  chargeable 
against  that  amount  $9.90  insurance,  $0.61  hospital  fund,  $45  allot- 
ment, $8  clothing  and  small  stores,  and  $125  money,  a  total  of 
$188.51,  leaving  $124.55  to  apply  on  the  sentence.  Accordingly, 
only  $124.55  of  the  adjudged  loss  of  pay  was  executed  when  the 
sentence  was  disapproved,  and  therefore  claimant  is  entitled  to  a 
refund  of  $181.50  less  $124.55,  or  $56.95. 

The  settlement  is  modified,  and  instead  of  $68.95  found  due  the 
United  States  therein,  $12  is  due  the  United  States. 

Since  the  amount  forfeited  by  the  sentence  is  subject  to  remission 
according  to  article  4893  N.  I.,  that  part  actually  executed  may  be 
refunded  on  final  discharge  as  provided  in  that  article. 


LEAVES  Of  absence— postal  clerks. 

The  act  of  June  5,  1920,  41  Stat,  1052,  requiring  that  postal  employees  be 
granted  15  days'  leave  with  pay  each  fiscal  year,  makes  it  the  duty  of  the 
department  to  see  that  the  leave  is  granted  if  requested,  but  makes  no 
provision  for  compensating  the  employee  in  case  the  authorized  leave  is 
not  granted,  and  such  leave  is  not  cumulative  beyond  the  year  to  which 
it  relates. 

Comptroller  General  McCarl  to  the  Postmaster  General,  May  1,  1922: 


omptroUer  General  McCarl  to  the  Postmaster  General, 

I  have  your  letter  of  April  13, 1922,  as  follows : 
The  act  to  reclassify  postmasters  and  employees  of  th< 


The  act  to  reclassify  postmasters  and  employees  of  the  Postal  Service  and 
readjust  their  salaries  and  compensation  on  an  equitable  basis,  approved  June 
5,  1020,  provides: 

"  Employees  in  the  Postal  Service  shall  be  granted  fifteen  days'  leave  of  ab- 
sence with  pay,  exclusive  of  Sundays  and  holidays,  each  fiscal  year,*'  41  Stat» 
1052,  and  that, 

"  The  fifteen  days'  leave  shall  be  credited  at  the  rate  of  one  and  one-quarter 
days  for  each  month  of  actual  service."  41  Stat.,  1053. 

Inasmuch  as  it  has  come  to  the  department's  attention  that  many  carriers 
•due  either  to  the  ignorance  of  the  law  on  the  part  of  themselves  or  their  post- 
masters, or  to  some  other  reason,  have  not  received  during  a  fiscal  year  the 
full  amount  of  leave  of  absence  with  pay  to  which  they  were  entitled  under 
the  law  quoted,  it  is  desired  that  a  decision  be  rendered  as  to  whether  the  de- 
partment is  authorized  to  make  any  payment  to  the  carriers  in  question,  or  to 
compensate  them  in  any  other  way,  for  the  leave  of  absence  with  pay  which 
was  not  taken  during  a  fiscal  year. 

There  is  no  provision  of  law  with  reference  to  the  16  days^  an* 
nual  leave  referred  to  in  your  letter  making  the  leave  cumulative  be- 
yond the  year  to  which  it  relates.  Neither  is  there  any  provision  of 
law  authorizing  payment  for  such  leave  not  taken. 

The  requirement  that  15  days'  leave  of  absence  at  the  rate  of  IJ 
days  for  each  month  of  actual  service  be  granted  each  fiscal  year 
makes  it  the  duty  of  the  department  to  see  that  said  leave  is  granted 
if  requested,  but  the  law  makes  no  provision  for  compensating  the 
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employee  in  case  the  authoiiased  leave  be  not  granted*  If  there  has 
been  no  action  with  respect  to  the  leave,  there  is  now  no  remedy, 
and  the  questions  submitted  are  answered  in  the  negative. 


REWARD  FOR  APPREHENSION  OF  DESERTERS. 

The  reward  for  the  apprehension  and  delivery  of  a  deserter,  where  the  desertet 
is  not  delivered  at  a  military  post  as  required  by  the  Army  Regulations, 
should  be  reduced  by  the  amount  of  the  expenses  for  transportation  and 
subsistencu  that  the  civil  officer  would  have  necessarily  incurred  had  he 
delivered  the  deserter  to  the  nearest  military  post 

Comptroller  General  McCarl  to  Capt.  A.  E.  Sawyer,  United  States  Army, 
May  1,  1922: 

I  have  your  indorsement  of  March  28,  1922,  requesting  decision 
whether  you  are  authorized  to  pay  voucher  therewith  submitted « 
stated  in  favor  of  Deputy  Sheriff  E.  E.  Boyd,  The  Hollow,  Va.,  re- 
ward for  the  apprehension  and  delivery  of  John  J.  Tilley,  R-1324485, 
a  deserter  from  Battery  F,  Eighty -second  Field  Artillery. 

It  appears  that  Mr.  Boyd  arrested  Tilley  on  instructions  from  the 
military  authorities  at  Fort  Bliss,  Tex.,  that  in  an  endeavor  to  deliver 
the  prisoner  to  the  military  authorities  he  traveled  with  the  prisoner 
to  Danville,  Va.,  and  Greensboro,  N.  C. ;  and,  that  finding  no  one  at 
those  places  with  authority  to  receive  the  prisoner,  returned  with 
him  to  The  Hollow  to  await  further  instructions  from  Fort  Bliss. 
Subsequently,  a  guard  was  sent  from  Fort  Monroe,  Va.,  apparently 
the  nearest  military  post,  to  Mount  Airy,  N.  C,  where  Mr.  Boyd 
delivered  the  prisoner. 

The  question  is :  What,  if  any,  amount  is  payable  to  Mr.  Boyd  as 
a  reward  for  the  apprehension  and  delivery  of  a  deserter  under  the 
limitations  fixed  by  law,  and  regulations  made  pursuant  thereto  f 
The  statutory  authority  for  the  payment  of  rewards  for  the  appre- 
hension and  delivery  of  deserters  is  contained  in  the  annual  appro* 
priations  acts  for  the  Army  under  ^^  Incidental  expenses,  Quarter- 
master Corps,"  and  for  the  current  fiscal  year,  42  Stat,  79,  the  pro- 
vision is : 

•  ♦  •  for  the  apprehension,  securing,  and  delivering  of  deserters,  Includ- 
ing escaped  military  prisoners,  and  the  expenses  incident  to  their  pursuit ;  nnd 
no  greater  sum  than  $50  for  each  deserter  or  escaped  military  prisoner  shall. 
In  the  discretion  of  the  Secretary  of  War,  be  paid  to  any  dvil  officer  or  citizen 
for  such  services  and  expenses ;    *    *    *. 

Paragraph  121,  Army  Regulations,  1913,  as  amended  by  C.  A.  R 
No.  67,  January  31, 1918,  so  far  as  here  material,  provides : 

A  reward  of  $50  wUl  be  paid  to  any  civil  officer  or  dvUian,  except  United 
States  marshals,  United  States  deputy  marshals,  and  special  agents  of  tha 
Department  of  Justice,  for  the  apprehension  and  deUvery  to  the  proper  miUtary 
authorities  at  a  military  post,  of  a  deserter  from  the  miUtary  service,  *  *  *. 
The  reward  wlU  be  paid  by  the  Quartermaster  Corps  and  wm  be  in  fuU  satis- 
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ftLCtlon  of  all  expenses  for  arresting,  keeping,  and  delivering  the  deserter 
•  ♦  ♦.  The  quartermaster  making  the  payment  of  reward  ♦  ♦  *  will 
report  that  fact  to  the  commanding  officer  of  the  organization  to  which  tlie 
deserter  belongs    •    •    •. 

It  was  stated,  24  Comp.  Dec,  466,  the  statute  does  not  require  that 
delivery  of  an  apprehended  deserter  shall  be  at  a  military  post  to 
entitle  a  civil  officer  to  the  maximum  reward,  but  the  regulations 
issued  by  the  Secretary  of  War  pursuant  to  the  statute  do  so  require, 
and  those  regulations  are  as  effective  as  if  a  part  of  the  law  itself. 

In  these  circumstances  the  amount  properly  payable  when  delivery 
is  not  made  at  a  military  post,  under  the  rule  announced  in  24  Comp. 
Dec.,  466,  is  the  amount  fixed  by  the  regulations,  $50,  ^^  reduced  by 
the  amount  that  is  required  to  pay  the  expenses  of  transporting  the 
deserter  from  the  place  of  his  acceptance  to  the  nearest  military  post 
or  camp." 

The  expenses  of  transporting  the  deserter  include  the  cost  of  trans- 
portation of  the  civil  officer  and  the  deserter  from  the  place  of  appre- 
hension to  the  nearest  military  post,  the  cost  of  transportation  of  the 
officer  from  the  latter  to  the  former  place,  and  subsistence  for  both  en 
route.  The  expenses  stated  to  have  been  incurred  by  the  military 
authorities  in  securing  the  delivery  of  Tilley  to  the  nearest  military 
post  are  as  follows : 

Subsistence,  guard,  and  guard  and  prisoner $4.  SO 

Automobile  hire,  guard 15. 00 

Transportation,  guard,  and  guard  and  prisoner 43.  82 

Total 63. 62 

The  item  of  automobile  hire  for  guard  is  not  understood.  Delivery 
of  the  prisoner  was  made  at  Mount  Airy,  N.  C;  that  place  is  con- 
nected with  the  Southern  Railway.  It  is  only  the  necessary  expenses 
for  transportation  and  subsistence  that  would  have  been  incurred  by 
the  civU  officer  in  delivering  the  deserter  to  the  nearest  military  post 
that  should  be  deducted  from  the  reward  and  not  general  expendi- 
tures made  by  the  military  guard  sent  for  the  deserter. 

Payment  to  Mr.  Boyd  of  a  reward  for  the  apprehension  and  de- 
livery of  deserter  John  J.  Tilley,  on  the  facts  now  disclosed,  is  not 
authorized  in  an  amount  in  excess  of  $50  less  ($4.80  and  $43.82) 
$48.62,  $1.38.  The  voucher  and  related  papers  are  returned  herewith 
and  your  question  is  answered  accordingly. 


DAMAGES  TO  PRIVATE  PROPERTY  BY  ARMY. 

In  a  damage  to  private  property  Incident  to  the  training,  practice,  operation,  or 
maintenance  of  the  Army,  where  the  property  is  capable  of  being  repaired 
at  a  reasonable  cost,  the  measure  is  the  amount  necessary  to  restore  the 
damaged  property  to  the  condition  in  which  it  was  immediately  preceding 
the  accident,  and  does  not  authorize  allowance  of  consequential  damages 
based  upon  the  difference  between  the  value  of  the  property  Immediately 
Iireceding  and  immediately  following  the  accident 
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In  order  to  authorize  payment  of  claims  for  damages  to  or  loss  of  private 
property  incident  to  the  training,  practice,  operation,  or  maintenance  of 
the  Army  from  the  appropriation  provided  for  that  purpose  by  the  act  of 
June  5,  1920,  41  Stat.,  965,  each  of  the  four  conditions  set  forth  in  the 
proviso  to  the  act  must  be  met,  and  where  there  is  a  failure  to  meet  any 
of  those  conditions  the  appropriation  is  not  available  for  the  payment  of 
such  damage  claims. 

Decision  by  ComptroUw  General  McCarl,  May  1,  1922: 

L.  B.  Tuttle  requested,  April  17,  1922,  review  of  settlement  No. 
139132,  dated  April  7,  1922,  War  Department  Division,  this  office, 
allowing  $241.45  as  reimbursement  for  the  damage  sustained  by  his 
automobile  when  struck  July  27, 1921,  by  an  Army  truck  on  Rumson 
Road,  Sea  Bright,  N.  J. 

It  appears  that  the  Army  truck  was  returning  to  Camp  Alfred 
Vail  in  the  evening  of  July  27, 1921,  and  was  forced  to  stop  and  wait, 
along  with  other  vehicles,  for  the  closing  of  the  drawbridge  over 
the  Shrewsbury  River.  When  the  drawbridge  was  closed,  traffic, 
which  was  somewhat  dense,  proceeded  at  a  speed  of  approximately  10 
miles  an  hour  in  both  directions ;  about  500  feet  west  of  the  bridge,  a 
Lexington  touring  car  driven  by  claimant's  agent  came  to  a  sudden 
stop,  the  driver  having  given  the  customary  signal.  The  Army  truck 
was  about  15  feet  in  the  rear,  but,  due  to  the  heated  condition  of  the 
surface  of  the  road,  the  brakes  applied  by  its  driver  were  unable  to 
prevent  the  truck  striking  the  rear  of  the  machine.  Claimant  is  the 
local  distributor  in  his  vicinity  for  the  Lexington  automobile  and 
the  damaged  machine  was  in  use  for  demonstration  purposes,  having 
been  driven  approximately  200  miles.  An  expenditure  of  $241.99 
was  made  in  repairs  to  the  machine  and  it  was  certified  that  the  re- 
pairs made  were  such  as  were  required  to  restore  the  automobile  as 
nearly  as  possible  to  its  original  condition.  Claimant  requested  that 
he  be  allowed  an  additional  sum  of  $500  to  cover  the  depreciation  of 
the  automobile  resulting,  it  is  insisted,  from  the  collision  and  be- 
cause of  his  inability  to  have  the  repairs  made  until  after  the  summer 
season  was  over,  making  it  impossible  to  continue  its  use  as  a  demon- 
stration ear,  and  also  because  it  could  not  be  sold  as  a  new  machine. 

The  claim  was  approved  by  the  Secretary  of  War  in  the  sum  of 
$741.99.  after  claimant's  refusal  to  accept  $241.99  in  full  satisfac- 
tion for  the  amount  of  damage,  and  was  referred  to  the  General 
Accounting  Office  for  settlement.  The  War  Department  Division 
allowed  the  sum  of  $241.99  in  full  satisfaction  for  all  damages  and 
disallowed  the  sum  of  $500  as  being  speculative  damages  and  not 
payable  under  the  act  of  June  5,  1920,  41  Stat.,  965,  making  appro- 
priations : 

For  payment  of  claims  for  damages  to  and  loss  of  private  property  incident 
to  the  training,  practice,  operation,  or  maintenance  of  the  Army  that  have 
accrued,  or  may  hereafter  accrue,  from  time  to  time,  to  be  imme<liHtely  avail- 
able tind  to  remain  avaUable  until  expended,  $40,000:  Provided^  That  settlement 
of  such  claima  shall  be  made  by  the  Auditor  for  the  War  Department,  upon  the 
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a]»proYal  and  recommendation  of  the  Secretary  of  War,  where  the  amount  of 
damages  has  been  ascertained  by  the  War  Department,  and  payment  thereof 
will  be  accepted  by  the  owners  of  the  property  in  full  satisfaction  of  such 
damages. 

As  no  appropriation  was  available  for  payment  of  the  amount 
allowed  it  was  certified  to  Congress.  Claimant  has  requested  review 
of  the  settlement  and  allowance  of  the  sum  of  $500  as  the  amount 
of  the  deterioration  of  the  car. 

The  authorization  contained  in  the  appropriation  acts  for  payment 
of  claims  for  damages  to  and  loss  of  private  property  incident  to  the 
maintenance  of  the  Army  must  be  strictly  complied  with.  The 
measure  of  damages  where  the  property  is  capable  of  being  repaired 
at  a  reasonable  cost  is  the  cost  of  the  repairs  and  not  the  difference 
between  the  value  immediately  preceding  and  immediately  following 
the  accident.  Fisher  v.  City  Dairy  Co.^  113  Atl.  Eep.,  96 ;  The  Balti- 
more^ 8  Wall.,  377.  In  other  words,  it  is  the  amount  necessary  to 
restore  the  damaged  property  to  the  condition  in  which  it  was  imme- 
diately preceding  the  accident  and  does  not  include  any  consequen- 
tial damages. 

Moreover,  before  any  payment  can  be  made  out  of  this  appropria- 
tion the  conditions  specified  therein  must  be  met:  (1)  The  damages 
must  be  ascertained  by  the  War  Department;  (2)  the  award  there- 
for must  be  approved  and  its  payment  recommended  by  the  Secre- 
tary of  War;  (3)  the  owner  of  the  property  must  be  ready  to  accept 
the  amoimt  so  awarded,  approved,  and  recommended  as  in  full  satis- 
faction of  his  claim ;  (4)  the  settlement  must  be  made  by  the  account- 
ing officers.    26  Comp.  Dec,  910. 

The  conditions  have  not  been  met  in  this  case  as  claimant  refused 
to  accept  the  sum  of  $241.99  as  in  full  satisfaction  of  his  claim,  and 
the  Secretary  of  War  has  recommended  an  allowance  for  asserted 
consequential  damages  which  does  not  constitute  a  legal  claim 
against  the  United  States. 

The  settlement  must  be  reversed  and  the  amount  of  $241.99  dis- 
allowed unless,  in  accordance  with  the  provisions  of  the  enactment,. 
claimant  files  in  this  office  on  or  before  May  15,  1922,  an  acceptance 
of  the  amount  of  $241.99,  in  full  settlement. 

« 

LEAVES  OF  ABSENCE  TO  PROSECUTE  ACTION  FOR  INJURIES- 
EMPLOYEES'  COMPENSATION  ACT. 

An  employee  in  the  Postal  Service  who  Is  injured  in  the  discharge  of  his- 
offiiclal  duties  is  not  entitled  under  the  employees'  compensation  act  or 
otherwise  to  any  additional  leave  with  pay  to  enable  him  to  prosecute  a 
suit  for  damages  against  the  person  or  persons  responsible  for  such  Injury 
as  required  by  Section  26  of  the  act  of  September  7,  1016,  39  Stat.»  747. 

Comptroller  General  McCarl  to  the  Postmaster  General,  May  1,  1922: 

I  have  your  letter  of  April  18, 1922,  requesting  decision  of  a  ques- 
tion presented  as  follows: 
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Harry  R.  Patterson,  an  employee  of  the  post  office  at  New  York,  New  Tork, 
tvas  injured  on  December  9,  1919,  while  in  discharge  of  his  official  duties 
by  a  vehicle  belonging  to  the  Black  and  White  Gab  Company,  New  York,  New 
York,  and  has  presented  a  claim  therefor  to  the  United  States  Employees'  Ck)m- 
pensation  Commission  under  the  Federal  compensation  act,  approved  Septem- 
ber 7,  1916.  In  accordance  with  the  provisions  of  section  26  of  the  said  act 
Mr.  Patterson  has  entered  suit  for  damages  against  the  Black  and  White  Cab 
Company  and  in  the  prosecution  thereof  is  required  to  absent  himself  from  his 
duties  as  employee  in  the  New  York  post  office  to  attend  court  where  the  case 
i&  being  tried  under  state  Jurisdiction. 

As  Mr.  Patterson  has  exhausted  all  of  his  annual  leave  for  the  current  fiscal 
year  your  opinion  is  requested  as  to  whether  by  virtue  of  the  provisions  and 
requirements  of  section  26  of  the  compensation  act  he  can  be  granted  leave  of 
absence  with  pay  while  in  attendance  at  court  in  the  prosecution  of  his  claim 
for  damages  against  the  Black  and  White  Cab  Company.  The  Compensation 
Commission  takes  the  affirmative  view  but  as  there  is  some  question  as  to  the 
legality  of  the  matter  your  opinion  thereon  Is  sought 

Section  26  of  the  act  of  September  7,  1916,  39  Stat.,  747,  provides : 

If  an  injury  or  death  for  which  compensation  is  payable  under  this  Act  is 
caused  under  circumstances  creating  a  legal  liability  upon  some  person  other 
than  the  United  Statues  to  pay  damages  therefor,  the  commission  may  require 
the  beneficiary  to  assign  to  the  United  States  any  right  of  action  he  may 
have  to  enforce  such  liability  of  such  other  person  or  any  right  which  he  may 
have  to  share  In  any  money  or  other  property  received  in  satisfaction  of 
such  liability  of  such  other  person,  or  the  commission  may  require  said  bene- 
ficiary to  prosecute  said  action  in  his  own  name. 

If  the  beneficiary  shall  refuse  to  make  such  assignment  or  to  prosecute  said 
action  in  his  own  name  when  required  by  the  commission,  he  shall  not  be  en- 
titled to  any  compensation  under  this  Act 

The  cause  of  action  when  assigned  to  the  United  States  may  be  prosecuted  or 
compromised  by  the  commission,  and  if  the  commission  realizes  upon  such 
cause  of  action,  it  shall  apply  the  money  or  other  proi^erty  so  received  in  the 
following  manner:  After  deducting  the  amount  of  any  compensation  already 
paid  to  the  beneficiary  and  the  expenses  of  such  realization  or  collection,  which 
sum  shall  be  placed  to  the  credit  of  the  employees'  compensation  fund,  the  sur- 
plus, if  any,  shall  be  paid  to  the  beneficiary  and  credited  upon  any  future  pay- 
ments of  compensation  payable  to  him  on  account  of  the  same  injury. 

Sections  7  and  8  of  the  same  act,  page  743,  provide : 

Sec.  7.  That  as  long  as  the  employee  Is  in  receipt  of  compensation  under  this 
Act,  or,  if  he  has  been  paid  a  lump  sum  in  commutation  of  installment  payments, 
until  the  expiration  of  the  period  during  which  such  installment  payments  would 
have  continued,  he  shall  not  receive  from  the  United  States  any  salary,  pay,  or 
remuneration  whatsoever  except  in  return  for  services  actually  performed,  and 
except  pensions  for  service  in  the  Army  or  Navy  of  the  United  States.  * 

Sec.  8.  That  if  at  the  time  the  disability  begins  the  employee  has  annual  or 
sick  leave  to  his  credit  he  may,  subject  to  the  approval  of  the  head  of  the  de- 
partment, use  such  leave  until  It  is  exhausted,  in  which  case  his  compensation 
shall  begin  on  the  fourth  day  of  disability  after  the  annual  or  sick  leave  has 
ceased. 

I  find  nothing  in  section  26  or  in  any  other  section  of  the  employees' 
compensation  act  of  September  7,  1916,  that  can  be  construed  as  ex- 
tending the  period  for  which  employees  in  the  Postal  Service  may  be 
granted  leave  of  absence  with  play. 

If  the  suit  involved  in  this  case  is  successful  and  the  amount  recov* 
ered  is  in  excess  of  the  disability  compensation  paid  by  the  United 
States  the  employee  will  receive  the  benefit  thereof.  Therefore,  it 
would  seem  not  unreasonable  to  require  the  employee  to  devote  the 
time  necessary  to  the  prosecution  of  the  suit  without  compensation 
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therefor,  but,  be  that  as  it  may,  the  granting  of  additional  leave  with 
pay  for  such  periods  is  not  authorized  by  law. 
The  question  presented  is  answered  in  the  negative. 


TRAVEL  ALLOWANCE. 

An  enlisted  man  who  has  elected  to  receive  travel  allowance  to  a  specified 
place  which  he  designates  as  his  bona  fide  home  and  which  is  also  his  place 
of  enlistment  and  who  has  been  paid  in  accordance  with  his  election,  has 
exhausted  his  rights  under  the  act  of  February  28,  1919,  40  Stat.,  1203,  and 
can  not  thereafter  be  paid  travel  allowance  to  the  place  of  his  former  origi- 
nal enlistment. 

Decision  by  Comptroller  General  McCarl,  May  1,  1922: 

Arthur  J.  Miller,  private  (first  class),  Company  K,  Forty-ninth 
Infantry,  discharged,  requested  March  11, 1922,  review  of  settlement 
No.  801323,  dated  February  20, 1922,  War  Department  Division,  this 
office,  disallowing  claim  for  travel  pay  from  Fort  Leavenworth, 
Kans.,  to  New  York,  N.  Y.,  less  travel  pay  received  upon  discharge 
August  15,  1921,  from  Fort  Leavenworth  to  Indianapolis,  Ind. 

Claimant  originally  entered  the  military  service  June  26,  1913,  at 
Fort  Slocum,  N.  Y.,  and  was  honorably  discharged  August  9,  1916, 
on  a  surgeon's  certificate  of  disability  at  Fort  Sam  Houston,  Tex. 
Immediately  thereafter  he  journeyed  to  Washington,  D.  C,  and 
made  personal  application  to  the  Surgeon  General  of  the  Army 
for  a  waiver  of  the  physical  disability  so  that  he  might  reenlist. 
Pending  action  upon  the  application,  claimant  went  to  York,  Pa., 
and  from  there  to  Wilmington,  Del.,  at  which  place  he  received 
notice  of  the  approval  of  his  application,  provided  he  would  consent 
to  an  operation.  He  was  directed  to  report  at  Walter  Reed  General 
Hospital,  Takoma  Park,  D.  C,  for  the  operation  and  to  Fort  Myer, 
Va.,  for  reenlistment.  This  was  done  and  discharge  from  that  en- 
listment was  made  October  20,  1920,  at  Fort  Benjamin  Harrison, 
Ind.  He  stated  his  residence  both  on  June  26,  1913,  and  October  7, 
1916,  as  at  New  York,  N.  Y.  When  he  was  accepted  for  reenlistment 
October  29,  1920,  at  Indianapolis,  Ind.,  a  street  address  there  was 
s)tated  by  him  as  his  home.  Upon  discharge  August  15,  1921,  the 
same  street  address  in  Indianapolis  was  stated  as  his  home  and 
under  the  act  of  February  28,  1919,  40  Stat.,  1203,  he  elected  to 
receive  travel  pay  thereto  as  his  actual  bona  fide  home. 

Claimant  was  married  while  stationed  in  Indianapolis,  and  his 
wife's  home  prior  to  her  marriage  was  at  Montpelier,  Ind.  Claimant 
did  not  return  to  New  York,  N.  Y.,  subsequent  to  his  discharge,  but 
did  return  to  Indianapolis  and  is  now  residing  in  an  Indiana  town. 

At  the  time  of  claimant's  discharge  he  was  entitled,  at  his  option, 
to  travel  pay  either  to  his  actual  bona  fide  home  or  to  his  place  of 
enlistment.    His  place  of  enlistment  was  Indianapolis,  Ind.,  and  he 
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averred  that  said  city  was  also  his  actnal  bona  fide  home,  but,  be 
that  as  it  may,  he  elected  to  receive  travel  pay  thereto  and  his  rights 
under  the  travel  pay  statute  are  exhausted.  26  Comp.  Dec.,  497; 
27  id.,  931. 

Upon  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment is  sustained. 


NAVY  PAY— UNAUTHORIZED  ADVANCE  IN  RATING  OF  ENLISTED 

MAN. 

The  advancement  of  an  enlisted  man  in  the  Navy  by  his  commanding  oflBcer 
from  apprentice  seaman  at  $33  per  month  to  ship's  cook,  third  class,  at 
$60  per  month,  contrary  to  instructions  previously  issued  by  the  Bureau  of 
Navigation,  which  advance  is  subsequently  canceled  by  orders  from  that 
bureau,  does  not  entitle  the  enlisted  man  to  pay  of  the  higher  rating  for 
the  period  he  was  so  rated  unlawfully. 

Deeision  by  Comptroller  General  McCarl,  May  1,  1922: 

David  B.  Kust,  seaman,  second  class,  United  States  Navy,  applied 
March  14, 1922,  for  review  of  settlement  No.  245610,  dated  February 
6,  1922,  Navy  Department  Division,  this  office,  of  his  claim  for  dif- 
ference between  the  pay  of  an  apprentice  seaman  at  $33  and  a  ship's 
cook,  third  class,  at  $60,  from  July  16  to  October  12,  1921. 

It  appears  that  claimant  was  advanced  in  rating  from  apprentice 
seaman  to  ship's  cook,  third  class,  on  July  15,  1921,  in  compliance 
with  regulations  pertaining  to  promotion  of  enlisted  men  of  the 
Navy;  that  upon  receipt  of  such  advancement  in  rating  the  Bureau 
of  Navigation  sent  a  letter  to  the  commanding  officer  to  cancel  this 
rating  as  in  violation  of  instructions. 

The  instructions  referred  to  are  found  in  "Alnav  Sixty  **  dated 
July  13,  1921,  which  provides  in  part  as  follows : 

♦  ♦  ♦  Shortage  still  exists  In  the  following  ratings  and  men  may  be  ad- 
vanced to  these  ratings  without  regard  to  complement  when  fulfilling  the  con- 
ditions of  paragraph  two.  No  adrancement  will  be  made  to  other  petty  officer 
ratings. 

The  rating  of  ship's  cook,  third  class,  is  not  listed  among  the  rat- 
ings to  which  advancement  was  authorized  by  the  letter.  That  letter 
referred  to  the  bureau's  letter  of  May  5,  1921,  which  contains  the 
following : 

The  present  personnel  situation  is  such  as  to  require  the  most  urgent  care 
to  avoid  congestion  in  petty  oflirer  rn tings.  As  a  temporary  measure,  and  until 
further  notice,  no  future  advancements  in  ratings  will  be  made  except  in  ac- 
cordance with  instructions  outlined  herein    ♦     ♦     ♦. 

A  commanding  officer's  authority  to  advance  men  in  enlisted  rat- 
ings is  derived  from  instructions  from  the  Bureau  of  Navigation. 
The  general  letter  of  July  13,  1921,  was  a  modification  of  general 
instructions  relative  to  the  advancement  of  men  in  ratings,  and  pro- 
hibited advancement  to  the  rating  in  question  from  date  of  its  receipt 
by  the  commanding  officer.     Though  date  of  receipt  of  the  letter 
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of  instructions  is  not  given,  the  presumption  is  that  when  the  ad- 
vancement in  question  was  made  the  commanding  officer  had  knowl- 
edge of  the  letter  in  question,  and  therefore  the  advancement  was 
expressly  prohibited  when  made.  Since  the  department  has  au- 
thority to  determine  when  and  how  advancement  in  ratings  of  en- 
listed men  shall  be  made,  and  the  Bureau  of  Navigation  determined 
that  the  advancement  in  question  was  not  authorized,  and  directed 
cancellation  of  claimant's  rating,  he  was  not  legally  advanced  to  the 
rating  of  ship's  cook,  third  class,  and  is  not  entitled  to  the  pay 
thereof. 

Upon  this  review  no  difference  is  found  and  the  settlement  is  sus- 
tained. 


WAR  RISK   ALLOWANCES— EFFECT   OF   ANNULMENT   OF 

MARRIAGE. 

Class  A  family  aUowances  under  the  war  risk  Insurance  act  were  payable  only 
by  reason  of  the  enlisted  man  having  a  legally  married  status,  and  where 
the  marriage  is  subsequently  declared  by  a  court  of  competent  jurisdiction 
to  have  been  null  and  void  and  of  no  legal  effect  the  payments  of  allowances 
made  orior  thereto  and  checked  against  the  account  of  the  soldier  may  not 
be  refunded  to  him,  notwithstanding  that  he  may  have  acted  in  good  faith. 

Decision  by  Comptroller  General  McCarl,  May  2,  1922: 

Terence  P.  Smith,  chief  commissary  steward,  United  States  Nary, 
Applied  March  21,  1922,  for  review  of  settlement  No.  238601,  dated 
November  18,  1921,  wherein  was  disallowed  his  claim  for  refund  of 
amounts,  aggregating  $135,  deducted  from  his  account  as  class  A  war- 
risk  allotment  unpaid  by  reason  of  an  approval  of  a  claim  for  ex- 
emption from  payment  to  a  wife. 

The  claim  was  disallowed  for  the  reason  that  it  was  discovered 
that  the  allottee  was  not  in  the  class  permitted  to  receive  family 
allowance  and  the  Veterans*  Bureau  had  applied  the  $135  against 
the  total  allowance  payment  of  $540. 

It  appears  that  on  June  16,  1917,  appellant  was  married  at  Port 
Orchard,  Wash.,  to  one  Grace  Emmons.  In  January,  1921,  he  applied 
for  exemption  from  class  A  allotment  on  the  grounds  of  desertion  by 
his  wife,  and  as  checks  had  been  returned  to  the  Bureau  of  War  Risk 
Insurance  for  payments  subsequent  to  October  31,  1920,  no  further 
payments  were  made  by  that  bureau.  Later  he  reported  to  the  Bureau 
of  War  Risk  Insurance  that  he  had  instituted  proceedings  for  the 
annulment  of  his  marriage  on  the  ground  that  Grace  Emmons  had  a 
husband  living  at  the  time  of  his  marriage  to  her  of  June  16,  1917. 
By  decree  dated  May  17,  1921,  the  Superior  Court  of  the  State  of 
California  declared  the  said  marriage  of  June  16,  1917,  to  be  "  null 
and  void  and  of  no  legal  effect,"  and  that  said  parties  were  restored 
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to  the  status  of  single  persons  ^^  as  though  no  marriage  existed  here- 
tofore." 

The  United  States  Veterans'  Bureau  held  that  the  marriage  being 
null  and  void,  Smith  never  had  a  wife  within  the  eyes  of  the  law, 
and  ^'  she  was  not,  therefore,  in  the  permitted  class  to  receive  allot- 
ment and  allowances  through  this  bureau."  The  bureau  accordingly 
requested  a  checkage  against  Smith's  account  for  $405,  which  amount, 
with  the  $135  previously  applied,  amounted  to  $540,  representing 
the  total  amount  paid  as  allowances.  The  $405  was  checked  against 
his  account  on  the  pay  rolls  of  the  U.  S.  S.  Prairie  in  the  third 
quarter,  1921. 

In  McCuUen  v.  McCvllen^  147  N.  Y.  S.,  1069,  the  court  held  that 
a  marriage  which  is  void  under  the  domestic  relations  law  is  void 
without  a  decree,  though  the  court  may  enter  a  formal  decree  declar- 
ing it  void. 

The  United  States  Veterans'  Bureau  directed  recovery  from  Smith 
upon  the  grounds  that  though  he  may  have  been  innocent  of  the 
fact  his  marriage  was  not  legal,  and  that  as  the  payment  of  the  allot- 
ment was  made  upon  the  strength  of  his  having  signed  an  applica- 
tion setting  forth  a  fact  that  he  had  a  wife,  he  was  chargeable  with 
payments  made  which  were  not  authorized  under  the  act  of  October 
6, 1917,  40  Stat.,  402.  For  its  authority  the  bureau  refers  to  the  fol- 
lowing provisions  of  law : 

Act  of  June  25,  1918,  40  Stat.,  609 : 

Sec.  28.  •  •  *  Provided,  That  such  allotments  and  family  allowances, 
compensation,  and  insurance  shall  be  subject  to  any  claims  which  the  United 
States  may  have,  under  Articles  II,  III,  and  IV,  against  the  person  on  whose 
account  the  allotments  and  family  allowances,  compensation,  or  Insurance  is 
payable. 

Act  of  August  9, 1921, 42  Stat.,  158 : 

Sec.  210.  ♦  ♦  ♦  Provided,  That  whenever  an  award  of  allotment  or  al- 
lowance, or  both,  covering  any  period  has  been  paid  to,  or  on  behalf  of.  a  person 
designated  by  the  enlisted  man  as  beneficiary  of  his  allotment,  no  recovery  of 
the  allotments  paid  in  such  cases  shall  hereafter  be  made  for  any  reason  what- 
soever; and  no  recovery  of  the  allowances  paid  in  such  cases  shall  hereafter 
be  made  for  any  reaaon  whatsoever  except  where  it  is  shown  that  the  person 
receiving  the  allowance  does  not  bear  the  relationship  to  the  enlisted  man  which 
is  required  by  the  War  Risk  Insurance  Act,     •     ♦     ♦. 

Under  this  latter  law  the  United  States  Veterans'  Bureau  con- 
tends that  the  right  of  recovery  of  the  allowance  runs  against  either 
the  allottor  or  the  allottee  when  "  the  person  receiving  the  allowance 
does  not  bear  the  relationship  to  the  enlisted  man  which  is  required 
by  the  war  risk  insurance  act." 

The  payment  of  the  family  allowance  was  made  by  the  Government 
in  good  faith  and  founded  on  statements  made  by  appellant.  That 
he  may  have  likewise  acted  in  good  faith  is  not  questioned  but  the 
Government  can  not  be  required  to  suffer  loss  because  a  fraud  may 
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nave  been  perpetrated  on  him.  That  the  alleged  wife  was  not  en- 
titled to  an  allowance  there  is  no  question. 

If  appellant  were  entitled  to  recovery  of  the  collection  that  right 
would  be  by  reason  of  a  legal  status  authorizing  the  enforcement  of 
payment  of  the  allowance  in  the  first  place.  The  class  A  family  al- 
lowance, a  gratuity  from  the  Government,  was  payable  and  pay- 
ment enforceable  against  the  Government  only  by  reason  of  an  en- 
listed man  having  a  legally  married  status.  In  appellant's  case  he 
never  had  that  legal  status  and  no  payment  was  authorized. 

Upon  this  review  no  differences  are  found  and  the  settlement  is 
sustained. 


WAGES  DUE  DECEASED  ALIEN  SEAMEN  ON  AMERICAN  VESSELS. 

When  an  alien  seaman  who  shipped  on  an  American  vessel  for  a  voyage  be- 
tween two  foreign  ports  dies  while  en  route  leaving  wages  or  effects  which 
come  into  the  possession  of  an  American  consular  officer  said  wages  and  the 
proceeds  of  said  effects  should  be  deposited  with  the  court  for  the  district 
in  which  the  home  port  of  the  vessel  is  situated,  and  such  funds  shall  be 
held  by  that  court,  and,  if  they  exceed  $300,  shall  be  available,  after  deduct- 
ing the  necessary  expenses,  only  for  payment  to  the  legal  representatives 
of  the  deceased  seaman  for  a  period  of  six  years,  after  which  the  balance 
thereof  shall  be  deposited  in  the  Treasury  of  the  United  States  and  be  no 
longer  available  for  distribution. 

Decision  by  Comptroller  General  McCarl,  May  3,  1922: 

The  Chief,  State  and  Other  Departments  Division,  General  As- 
counting  Office,  has  submitted  for  consideration  a  memorandum  de- 
cision to  the  effect  that  money  coming  into  the  possession  of  an  Amer- 
ican consul  on  account  of  the  earned  wages  of  a  Canadian  seaman 
who  shipped  on  the  American  schooner  Bianca  at  Victoria,  British 
Columbia,  and  died  in  a  hospital  at  Lourenco  Marques,  Portuguese 
East  Africa,  should  be  turned  over  to  the  British  ambassador. 

It  appears  that  in  the  case  here  involved  the  money  was  claimed 
and  taken  charge  of  by  the  American  consul  under  authority  of  sec- 
tion 4541,  Eevised  Statutes,  which  provides — 

Whenever  any  such  seaman  or  apprentice  dies  at  any  place  out  of  the  United 
States,  leaviiig  any  money  or  effects  not  on  board  of  his  vessel,  the  consular 
officer  of  the  United  States  at  or  nearest  the  place  shall  claim  and  take  charge 
of  such  money  and  effects,  and  shall,  if  he  thinks  fit  sell  all  or  any  of  such  effects, 
or  any  effects  of  any  deceased  seaman  or  apprentice  delivered  to  him  under  the 
provisions  of  this  Title,  and  shall  quarterly  remit  to  the  district  Judge  for  the 
district  embracing  the  port  from  which  such  vessel  sailed,  or  the  port  where 
the  voyage  terminates,  all  moneys  belonging  to  or  arising  from  the  sale  of  the 
effects  or  paid  as  the  wages  of  any  deceased  seamen  or  apprentices  which  have 
come  to  bis  hands ;  and  shall  render  such  accounts  thereof  as  the  district  Judge 
requires. 

Section  258  of  the  Consular  Regulations  provides : 

Effects  of  foreign  seamen. — When  the  deceased  seaman  was  a  foreigner,  and 
was  shipped  in  a  foreign  port,  and  the  wages  and  effects  are  delivered  to  the 
consular  officer,  the  latter  should  make  proper  inquiries  to  find  the  relatives 
of  the  deceased,  and  may  determine  for  himself  to  whom  the  wages  and  effectfl 
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"Should  be  given.  If  no  relatives  are  found,  the  wages  and  money  arising  from 
the  sale  of  the  effects  should  be  remitted  to  the  district  judge,  as  above  provided 
•for. 

The  counsel  was  unable  to  locate  any  relative  to  whom  the  money 
could  properly  be  paid,  the  person  whose  name  was  given  by  the 
seaman  at  the  time  he  shipped  as  his  next  of  kin  being  one  not  related 
to  him  by  consanguinity  or  by  law,  but  who  had  stood  in  loco  parentis 
to  him  from  early  childhood  until  he  was  16  years  of  age.  It  ap- 
pears that  the  reason  the  money  was  not  sent  to  a  district  court  as 
directed  in  section  4541  supra  was  that  the  port  from  which  the  vessel 
sailed  to  Lourenco  Marques  was  Vancouver,  British  Columbia,  and 
that  the  port  to  which  it  sailed  from  Lourenco  Marques  was  New 
Zealand  and,  therefore,  that  the  consul  was  not  advised  as  to  the 
port  in  the  United  States  from  which  the  vessel  sailed  nor  the  port 
in  the  United  States  at  which  it  would  next  arrive.  Under  such  cir- 
cumstances the  court  for  the  district  in  which  the  home  port  or  port  of 
registration  of  the  vessel  is  located  is  the  court  to  which  the  money  be- 
longing to  the  deceased  seaman's  estate  should  be  sent.  See  14  Op. 
Atty.  Gen.,  520,  and  decision  of  this  office  dated  April  4,  1922,  1 
"Comp.  Gen.,  583. 

Sections  4544  and  4545,  Revised  Statutes,  as  amended  by  the  act 
of  March  3, 1897, 29  Stat.,  689,  prescribe  the  disposition  to  be  made  by 
the  court  of  money  coming  into  its  possession  as  wages  of  deceased 
seamen.    Said  sections  read : 

4544.  If  the  money  and  effects  of  any  seaman  or  apprentice  paid,  remitted, 
or  delivered  to  the  circuit  court,  including  the  moneys  received  for  any  part  of 
his  effects  which  have  been  sold,  either  before  delivery  to  the  circuit  court,  or 
by  its  directions,  do  not  exceed  in  value  the  sum  of  three  hundred  dollars, 
theui  subject  to  the  provisions  hereinafter  contained,  and  to  all  such  deduc- 
tions for  expenses  incurred  in  respect  to  the  seaman  or  apprentice,  or  of  his 
money  and  effects,  as  the  said  court  thinks  fit  to  allow,  the  court  may  pay  and 
deliver  the  said  money  and  effects  to  any  claimants  who  can  prove  themselves 
either  to  be  his  widow  or  children,  or  to  be  entitled  to  the  effects  of  the  de- 
ceased under  his  will,  or  under  any  statute,  or  at  common  law,  or  to  be 
entitled  to  procure  probate,  or  take  out  letters  of  administration  or  confirma- 
tion, although  no  probate  or  letters  of  administration  or  confirmation  have 
been  taken  out,  and  shall  be  thereby  discharged  from  aU  further  liabiUty  in 
respect  of  the  money  and  effects  so  paid  and  delivered;  or  may,  if  it  thinks 
fit  so  to  do,  require  probate,  or  letters  of  administration  or  confirmation,  to  be 
taken  out,  and  thereupon  pay  and  deliver  the  said  money  and  effects  to  the 
legal  personal  representatives  of  the  deceased;  and  if  such  money  and  effects 
exceed  in  value  the  sum  of  three  hundred  dollars,  then,  subject  to  deduction 
for  expenses,  the  court  shall  pay  and  deliver  the  same  to  the  legal  personal 
representatives  of  the  deceased. 

4545.  A  circuit  court,  in  its  discretion,  may  at  any  time  direct  the  sale  of 
the  whole  or  any  part  of  the  effects  of  a  deceased  seaman  or  apprentice,  which 
it  has  received  or  may  hereafter  receive,  and  diall  hold  the  proceeds  of  such 
sale  as  the  wages  of  deceased  seamen  are  held.  When  no  claim  to  the  wages 
or  effects  or  proceeds  of  the  sale  of  the  effects  of  a  deceased  seaman  or  ap> 
prentice,  received  by  a  circuit  court,  is  substantiated  within  six  years  after 
the  receipt  thereof  by  the  court,  it  shaU  be  in  the  absolute  discretion  of  th% 
court,  if  any  subsequent  claim  is  made,  either  to  allow  or  refuse  the  same. 
Such  courts  shall,  from  time  to  time,  pay  any  moneys  arising  from  the  un- 
claimed wages  and  effects  of  deceased  seamen,  which  in  their  opinion  it  is  not 
necessary  to  retain  for  the  purpose  of  satiating  claims,  into  the  Treasury  o#. 
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the  United  States,  and  such  moneys  shall  form  a  fund  for,  and  be  appropriated 
to,  the  relief  of  sick  and  disabled  and  destitute  seamen  belonging  to  the  United 
States  merchant  marine  service. 

From  these  provisions  of  law  it  will  be  noted  that  when  the 
amount  involved  exceeds  $300,  payment  thereof  by  the  court  is 
authorized  only  to  the  legal  personal  representatives  of  the  de- 
ceased, and  that  if  no  claim  is  presented  by  such  legal  representa- 
tive within  six  years  from  the  date  the  money  is  received  by  the 
court  the  amount  will  be  deposited  and  covered  into  the  Treasury 
of  the  United  States  and  be  no  longer  available  for  distribution. 

In  this  case  the  amount  is  $750.86,  and  said  amount  should  have 
been  sent  to  the  United  States  District  Court  for  the  Western  Dis- 
trict of  Washington,  Seattle,  Wash.,  Seattle  being  the  port  of  reg- 
istration or  home  port  of  the  schooner  Bianca  on  which  the  deceased 
seaman  had  shipped  to  be  held  and  disposed  of  by  the  court  in 
accordance  with  the  statutory  provisions  hereinbefore  quoted. 

It  appears  that  the  money  here  involved  has  been  deposited  in  the 
Treasury  as  a  trust  fund  for  the  benefit  of  the  estate  of  the  deceased 
seaman  and  is  being  held  as  such.  A  settlement  certificate  will  now 
be  issued  in  order  that  the  amount  may  be  withdrawn  from  said 
trust  fund  and  sent  to  the  United  States  district  court  at  Seattle, 
Wash. 


RENT  AND  CLEANING  OF  OFFICES  OF  RECORDER  OF  DEEDS  OF 

DISTRICT  OF  COLUMBIA. 

An  appropriation  "For  rent  of  offices  of  the  recorder  of  deeds,  including 
services  of  cleaners  as  necessary,"  does  not  authorize  the  use  of  the  entire 
amount  so  appropriated  for  payment  of  rent,  nor  does  it  authorize  the 
execution  of  a  lease  providing  for  the  payment  of  the  entire  amount  for 
rent,  even  though  the  lease  contain  a  clause  for  the  cleaning  of  the  offices 
by  the  lessor. 

Decision  by  Comptroller  General  McCarl,  May  4»  1922: 

The  Chief  of  the  State  and  Other  Departments  Division  of  the 
General  Accounting  Office  has  submitted  for  consideration  a  memo- 
randum decision  to  the  effect  that  payment  of  rent  at  the  rate  of  $500 
per  month  for  the  fiscal  year  1922  for  office  quarters  for  the  recorder 
of  deeds,  District  of  Columbia,  is  unauthorized. 

The  authority  for  the  rental  of  office  quarters  for  the  recorder  of 
deeds  for  the  fiscal  year  1922  is  the  appropriation  made  in  the  act  of 
February  22, 1921,  41  Stat.,  1115,  in  the  following  terms : 

For  rent  of  offices  of  the  recorder  of  deeds,  including  services  of  cleaners  as 
necessary,  not  to  exceed  30  cents  per  hour,  to  be  expended  under  the  direction 
•of  the  Commissioners  of  the  District  of  Columbia,  $6,000. 

With  specific  reference  to  the  provision  just  quoted  the  Commis- 
sioners of  the  District  of  Columbia  entered  into  a  lease  agreement 
with  Thomas  J.  Fisher  &  Co.  (Inc.),  for  all  of  the  first,  second,  third, 
and  fourth  floors  of  the  Century  Building,  No.  412  Fifth  Street  NW., 
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"  reserving  the  use  of  the  main  hallway  on  the  first  floor  for  the  use 
thereof  in  common  by  the  occupants  of  the  other  floors  of  said 
building,"  at  and  for  the  rental  of  $6,000  for  the  period  from  July  1, 
1921,  to  June  30,  1922,  said  sum  to  be  payable  in  12  equal  monthly 
installments. 

The  only  stipulation  in  the  lease  with  reference  to  cleaning  is  that 
the  lessor  shall  maintain  the  lavatories  on  the  floors  leased  "in  a 
clean  and  sanitary  condition." 

The  appropriation  hereinbefore  quoted  does  not  specify  what  por- 
tion of  the  $6,000  may  be  used  for  rent  and  what  portion  for  serv- 
ices of  cleaners,  but  since  it  provides  that  the  amount  appropriated 
Fhall  cover  both  rent  and  cleaning  services,  it  must  be  held  that  the 
entire  amount  can  not  be  used  for  rent  alone. 

The  stipulation  as  to  the  maximum  rate  to  be  paid  for  services  of 
cleaners  indicates  the  intent  of  Congress  that  said  services  are  to  be 
provided  and  paid  for  as  such  under  the  direction  of  the  Commis- 
sioners of  the  District  of  Columbia  and  precludes  the  making  of  a 
lease  providing  for  the  payment  of  the  entire  amount  appropriated 
for  rent  even  if  the  lease  should  expressly  stipulate  that  the  lessor 
should  furnish  all  necessary  cleaning  services.  The  law  leaves  to 
the  discretion  of  the  commissioners  the  question  as  to  what  portion 
of  the  amount  appropriated  shall  be  paid  for  rent  and  what  portion 
shall  be  paid  for  services  of  cleaners,  but  it  does  not  vest  in  the  com- 
missioners the  discretion  to  determine  that  the  entire  amount  shall 
be  paid  for  rent  and  that  the  cleaning  services  shall  be  left  unpro- 
vided for,  or  be  provided  for  from  other  funds. 

It  is  understood  that  no  other  fund  is  used  to  pay  for  services  of 
cleaners  as  such,  and  that  such  services  as  are  performed  in  icleaning 
the  windows,  floors,  etc.,  of  the  rooms  occupied  as  office  by  the  re- 
corder of  deeds  are  performed  by  the  regular  office  force  provided 
by  law  for  said  office. 

As  the  appropriation  now  under  consideration  provides  specifically 
for  services  of  cleaners  for  the  office  occupied  by  the  recorder  of 
deeds  no  employees  paid  from  any  other  appropriation  or  fund 
should  be  required  or  permitted  to  perform  such  services. 

The  terms  of  the  appropriation  now  under  consideration  are  iden- 
tical with  the  terms  of  the  appropriation  for  the  fiscal  year  1921. 
See  act  of  June  6,  1920,  41  Stat.,  843.  And  in  view  of  the  fact  that 
the  accounting  officers  raised  no  question  as  to  payments  made  under 
the  lease  for  the  fiscal  year  1921,  which  was  identical  in  terms  with 
the  lease  now  in  question,  credit  will  be  allowed  for  payments  under 
the  lease  for  the  fiscal  year  1922,  but  if  the  appropriation  for  the 
fiscal  year  1923  is  made  in  the  same  terms,  a  lease  agreement  pur- 
porting to  provide  for  payment  of  the  entire  amount  appropriated 
will  not  be  authorized. 
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LEASE— RENT  AFTER  EXERCISE  OP  OPTION  TO  PURCHASE. 

In  every  option  to  purchase  given  the  Government  in  a  lease  of  real  estate  there 
is  a  provision  implied  by  law  to  the  eflCect  that  if  the  option  is  exercised 
payment  will  not  be  made  until  after  the  Attorney  General  shall  have  made 
a  report  as  to  the  validity  of  the  title.  The  option  is  exercised  when  the 
Government's  decision  to  exercise  it  has  been  communicated  to  the  owners, 
and  no  rent  is  payable  thereafter,  notwithstanding  the  fact  that  the  pur- 
chase price  is  not  paid  until  such  time  thereafter  as  necessary  for  the  ex- 
amination of  the  title  by  the  Attorney  General  and  for  the  effecting  of 
payment  in  the  usual  way. 

Decision  by  Comptroller  General  McCarl,  May  5,  1922: 

The  Chief  of  the  Treasury  Department  Division  of  the  General 
Accounting  Office  has  submitted  for  consideration  a  memorandum 
decision  to  the  effect  that  when  property  is  occupied  by  the  Gov- 
ernment under  a  lease  in  which  the  Government  is  given  the  option 
to  purchase  the  property  at  a  price  stipulated  therein  and  said  op- 
tion is  exercised  by  the  Government  and  the  owner  signifies  assent  to 
such  exercise,  the  relation  of  landlord  and  tenant  is  thereby  termi- 
nated and  rent  is  not  payable  for  any  period  thereafter. 

The  question  arises  in  connection  with  the  claim  of  Henry  H. 
Gumming,  et  al.,  trustees  for  the  Lenwood  Hotel  property,  and  Miss 
Sarah  G.  Stokes,  for  rent  of  property  occupied  by  the  United  States 
Public  Health  Service  at  Augusta,  (la.,  for  the  period  from  August 
12,  1921,  when  the  exercise  of  an  option  to  purchase  was  assented  to 
by  the  lessor,  to  December  28,  1921,  when  the  purchase  price  of  the 
property  was  paid. 

The  attorney  for  claimant  has  submitted  a  very  comprehensive 
brief  in  which  the  validity  of  the  claim  is  sought  to  be  established 
upon  the  legal  propositions  (1)  that  when  there  is  an  option  to 
purchase  with  no  stipulation  as  to  time  of  payment  the  legal  pre- 
sumption is  that  the  sale  is  to  be  for  cash,  and  (2)  that  in  exercising 
an  option  to  purchase  for  cash  it  is  necessary  that  the  full  amount 
of  the  purchase  price  be  tendered  in  order  to  make  the  exercise 
effective. 

The  correctness  of  these  two  propositions  as  applicable  to  private 
individuals  would  appear  to  be  established  by  adjudicated  cases  in 
the  State  of  Georgia  and  elsewhere,  but  the  situation  is  different 
with  reference  to  purchases  by  the  United  States. 

Section  355,  Eevised  Statutes,  provides : 

No  public  money  shall  be  expended  upon  any  site  or  land  purchased  by  the 
United  States  for  the  purposes  of  erecting  thereon  any  armory,  arsenal,  fort, 
fortification,  navy-yard,  custom-house,  light-house,  or  other  public  building, 
of  any  kind  whatever,  until  the  written  opinion  of  the  Attorney-General  shall 
be  had  in  favor  of  the  validity  of  the  title,  nor  until  the  consent  of  the  legisla- 
ture of  the  State  in  which  the  land  or  site  may  be,  to  such  purchase,  has  been 
given.  The  district  attorneys  of  the  United  States,  upon  the  application  of  the 
Attorney-General,  shall  furnish  any  assistance  or  information  in  their  power 
in  relation  to  the  titles  of  the  public  property  lying  within  their  respective  dis- 
tricts. And  the  Secretaries  of  the  Departments,  upon  the  application  of  the 
Attorney-General,  shall  procure  any  additional  evidence  of  title  which  he  may 
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deem  necessary,  and  which  may  not  be  in  the  possession  of  the  officers  of  the 
Government,  and  the  expense  of  procuring  it  shall  be  paid  out  of  the  appro- 
priations made  for  the  contingencies  of  the  Departments  respectively. 

The  provisions  of  this  section  are  applicable  to  all  land  pur- 
chased by  the  United  States  for  whatever  purpose.  28  Op.  Atty.  Gen., 
413.  And  said  provisions  become  a  part  of  every  contract  for  the  pur- 
chase of  land  by  the  Government.  9  Op.  Atty.  Gen.,  100.  It  must 
be  presumed  that  in  all  cases  some  time  will  be  required  in  which 
to  make  the  necessary  examination  as  to  validity  of  title  and  that 
necessarily  there  will  be  some  delay  in  payment  of  the  purchase  price. 
It  has  been  held  that  delay  by  the  Attorney  General  in  passing  on 
title  is  no  ground  for  damages  unless  the  delay  was  contumacious  or 
unreasonable  and  induced  by  the  Government.  Merchants  Exchange 
Company  v.  United  States^  1  C.  Cls.,  332.  It  must  be  held,  therefore, 
that  when  the  United  States  leases  land  with  an  option  to  purchase, 
it  is  with  the  distinct  understanding  that  upon  the  exercise  of  the  op- 
tion payment  of  the  purchase  price  will  not  be  made  until  after  the 
title  has  been  examined  and  approved  by  the  Attorney  General  as 
required  by  law,  and  that  the  United  States  will  not  be  liable  for  rent 
or  other  damages  for  such  period  after  date  of  exercise  of  the  option 
as  may  be  necessary  to  enable  the  effecting  of  payment  in  the  usual 
way  after  the  Attorney  General  has  examined  and  reported  upon 
the  title.  The  letter  of  August  9,  1921,  notifying  the  owners  of  the 
Government's  exercise  of  the  option  and  acceptance  of  the  terms  of 
purchase  as  set  forth  in  the  lease  contained  a  paragraph  reading  as 
follows  : 

This  acceptance  is  subject  to  the  requirements  set  forth  in  the  attached  printed 
•*  Conditions  "  and  the  "  Specifications  for  vendor's  survey,"  which  are  hereby 
made  a  part  hereof. 

Paragraph  9  of  the  printed  conditions  referred  to  contained  the 
following  instructions  with  reference  to  time  of  payment : 

The  Attorney  Greneral  has  been  requested  to  give  the  United  States  attorney 
for  the  district  in  which  the  selected  site  is  situated  such  instructions  as  may  be 
necessary  to  procure  the  conveyance  of  said  land  to  the  United  States,  and  said 
vendor  should  promptly  apply  to  the  United  States  attorney  for  directions  as 
to  the  papers  to  be  furnished  and  notify  the  Treasury  Department  when  all 
of  the  United  Statee  attorney's  requirements  have  been  complied  with.  All  title 
papers  (abstracts,  deeds,  etc.,  per  paragraphs  1,  3,  4,  and  7  above)  must  be 
delivered  to  the  United  States  attorney  first,  but  the  survey  (per  paragraph  2 
above)  must  be  forwarded  by  the  vendor  to  the  Supervising  Architect  of  the 
Treasury  Department  When  the  survey  has  been  made  satisfactorily,  a  print 
thereof  will  be  forwarded  by  the  Treasury  Department  to  the  United  States 
attorney  for  his  use  in  connection  with  the  examination  of  the  title  to  the  land. 

When  the  title  papers  are  received  at  this  department  with  the  Attorney 
General's  favorable  opinion  as  to  the  validity  of  the  title  to  the  whole  of  said 
site,  and  when  all  the  conditions  of  this  acceptance  have  been  satisfactorily 
complied  with,  or  acceptable  security  given  for  such  compliance  with  respect 
to  any  minor  item  the  performance  of  which  it  may  be  mutually  agreed  shall 
be  postponed,  tiiis  department  wiU  promptly  take  up  the  payment  of  the  pur- 
chase money,  as  provided  in  the  letter  (or  any  modification  thereof)  accepting 
the  proposal  for  the  sale  of  the  land. 
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Claimants  expressly  and  specifically  assented  to  all  the  terms  and 
conditions  of  the  letter  of  August  9, 1921. 

That  the  Government  did  not  cause  any  unreasonable  delay  in  the 
case  here  involved  is  evidenced  by  the  report  made  by  the  Secretary 
of  the  Treasury  to  this  office  under  date  of  April  3,  1922,  as  follows : 

The  option  to  purchase  the  Lenwood  and  Stokes  properties  was  exercised  by 
department  letter  of  August  9.  1921,  addressed  to  Mr.  Henry  Cuniming,  agent 
The  ** assent'*  copy  of  said  letter  of  acceptance,  with  Mr.  Gumming's  assent 
indorsed  thereon,  and  the  assent  of  Miss  Stokes  on  a  separate  paper,  is  inclosed. 

The  Question  of  title  was  submitted  to  the  Attorney  (general  on  the  day  the 
option  was  exercised,  i.  e.,  August  9,  1921.  The  Attorney  General's  original 
opinion  on  the  Lenwood  properties  Is  dated  December  5,  1921,  and  on  the  Stokes 
properties  December  13,  1921.  These  opinions  were  followed  by  supplementary 
opinions  of  December  12  and  20,  1921,  relative  to  affidavits  of  possession  re- 
quired by  the  original  opinions.  All  these  opinions  were  received  at  this  de- 
partment on  the  day  following  the  respective  dates. 

While  awaiting  the  supplementary  opinions  of  tlie  Attorney  General  the  ques- 
tion of  payment  of  rent  for  the  period  after  options  were  exercised  was  brought 
to  your  attention  by  letter  dated  December  17,  which  formed  the  subject  of  your 
reply  of  December  20,  received  in  the  Office  of  the  Supervising  Architect  on 
the  following  day.  The  site  account  thereupon  was  transmitted  on  the  same  day 
to  the  Greneral  Accounting  Office,  and  warrants  in  payment  issued  December  23, 
which  were  mailed  on  that  date  to  the  United  States  attorney  at  Savannah 
with  final  instructions  for  completing  the  transaction,  which  was  closed  Decem- 
ber 28,  1921,  on  which  date  the  executed  deeds  were  formally  delivered  and 
accepted,  as  stated  in  the  United  States  attorney's  final  report  made  on  the 
same  day. 

The  stokes  deed  was  executed  November  22,  and  the  Lenwood  deed  Novem- 
ber 29,  before  submitting  them  to  the  Attorney  General  for  preliminary  examina- 
tion In  connection  with  passing  on  the  title.  It  is  the  custom  to  submit  draft 
deeds  in  such  cases,  unexecuted.  The  execution  of  the  deeds  in  the  present 
case  before  the  title  was  approved,  or  even  submitted  for  approval,  was  ap- 
parently on  the  proponents'  own  motion,  and  had  no  effect  whatever  on  the  prog- 
ress of  the  matter. 

Between  the  date  the  option  to  purchase  was  exercised  and  the  date  the  whole 
matter  was  closed  there  was  no  delay  attributable  to  this  department,  which 
took  each  step  as  promptly  as  condition  would  permit.  A  letter  of  November 
18,  1921,  from  the  United  States  attorney  in  charge  of  the  case  to  the  Depart- 
ment of  Justice  (copy  inclosed)  mentions  delays  by  the  vendors  in  submitting 
evidences  of  title,  and  also  some  delay  caused  by  pressure  of  work  in  his  own 
office.  His  report  on  the  Lenwood  parcel  was  submitted  under  date  of  Novem- 
ber 27,  and  reached  the  Department  of  Justice  November  29.  As  previously 
Indicated,  the  Attorney  General's  opinion  on  the  said  parcel  was  dated  Decem- 
ber 5,  1921. 

It  thus  appears  that  the  Government  exercised  its  option  to  pur- 
chase in  accordance  with  the  terms  of  the  lease  in  which  the  option 
was  given ;  that  the  owners  accepted  the  terms  and  conditions  of  the 
purchase;  and  that  the  Government  complied  with  said  terms  and 
conditions.  Therefore,  under  the  rule  announced  in  24  Cyc,  1023, 
and  supported  by  Knerr  v.  Bradley^  105  Pa.  St.,  190;  Wade  v.  So. 
Pemi.  OU  Company^  45  W.  Va.,  380;  Sndth  v.  Gibson^  25  Nebr., 
511;  and  Behr  v.  Hurwitz  (N.  J.  Ch.),  105  A.,  486,  it  must  be  held 
that  the  relation  of  landlord  and  tenant  ceased  on  August  12,  1921, 
when  the  Government's  intention  to  exercise  the  option  was  com- 
municated to  the  owners  and  assented  to  by  them,  and  that  rent  is  not 
payable  for  any  time  thereafter.    See  26  Comp.  Dec.,  928* 
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TRANSPORTATION  OF  HOUSEHOLD  EFFECTS  OF  NAVAL  OFFICER. 

The  discharge  of  a  naval  officer  from  a  hospital  at  Mare  Island  and  the  grant- 
ing of  sick  leave  for  three  months  with  orders  to  report  at  the  expiration 
thereof  to  the  commandant  of  the  navy  yard  at  Washington,  D.  C,  for 
examination  as  to  fitness  for  duty,  is  not  a  permanent  change  of  station 
and  does  not  entitle  such  officer  to  transportation  of  his  household  effects 
from  Mare  Island  to  his  home. 

Decision  by  Comptroller  Genera!  McCarl,  May  6,  1922: 

Gilbert  A.  Jones,  lieutenant  (junior  grade)  (S.  C.)  United  States 
Navy,  retired,  requested  April  12,  1922,  review  of  settlement  No. 
N-174300,  dated  April  7,  1922,  General  Accounting  Office,  disallow- 
ing his  claim  for  a  sum  equal  to  what  it  would  have  cost  the  United 
States  to  have  transported  December  27,  1920,  his  personal  effects 
from  Mare  Island,  Calif.,  to  Midway,  Conn. 

Claimant  was  confined  in  the  naval  hospital.  Mare  Island,  Calif., 
December  27,  1920,  when  he  was  discharged  therefrom  and  granted 
sick  leave  of  absence  for  a  period  of  three  months,  and  upon  expira- 
tion thereof  he  was  directed  to  "proceed  and  report  to  the  com- 
mandant navy  yard,  Washington,  D.  C,  for  physical  examination 
at  the  naval  hospital  and  report  to  determine  his  fitness  for  duty.** 
It  is  claimed  that  about  noon,  December  24,  1920,  telephone  request 
was  made  to  the  supply  officer  of  the  navy  yard,  Mare  Island,  for 
the  service  of  a  truck  to  transport  claimant's  effects  to  the  shipping 
department  for  transportation  to  his  home  in  Midway,  Conn.,  where 
he  intended  to  spend  his  sick  leave;  that  he  was  informed  no  truck 
was  available  and  as  Monday  was  a  holiday  no  trucks  would  then 
be  available ;  that  it  was  suggested  shipment  be  made  at  his  own  ex- 
pense and  claim  mude  for  reimbursement;  and  that  this  suggestion 
was  acted  upon  and  shipment  made  by  express  from  Mare  Island  to 
Kalamazoo,  Mich.,  and  from  thence  to  his  home  at  Midway.  Keim- 
bursement  is  now  claimed  in  a  sum  equal  to  what  it  would  have  cost 
the  United  States  to  transport  the  effects,  weighing  480  pounds, 
from  Mare  Island  to  Midway.  As  shown  by  the  express  receipt, 
one  shipment  of  315  pounds  was  made  December  31,  1920,  and  the 
other  of  165  pounds  was  made  January  5,  1921. 

The  regulations  governing  the  shipment  at  Government  expense 
of  the  personal  effects  of  the  personnel  of  the  Navy  in  force  at  the 
time  the  shipment  was  made  are  found  in  Navy  Department  Gen- 
eral Orders,  No.  550,  dated  September  27,  1920,  and,  so  far  as  are 
pertinent,  provide : 

When  any  person  of  a  grade  named  In  table  of  section  1  is  ordered  to  make 
a  permanent  change  of  station  as  defined  in  section  7,  he  Is  entitled  (if  not 
otherwise  restricted  in  see.  2)  to  have  packed,  crated,  and  transported,  at  public 
expense,  not  exceeding  his  authorized  allowance  of  household  effects  or  any  part 
thereof,  between  points  as  follows: 

(a)  From  his  last  station  to  his  new  station. 

(b)  From  his  last  station  to  his  home  in  the  United  States  (when  ordej^ 
to  sea  duty  or  to  duty  overseas). 
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(c)  From  his  home  In  the  United  States  to  his  new  station  (when  returning 
from  sea  duty  or  from  duty  overseas). 

(d)  From  his  last  station  to  any  points  in  the  United  States  which  he  may 
designate. 

(e)  From  any  points  in  the  United  States  to  his  new  station. 

Instances  where  packing,  crating,  and  transportation  of  household  effects  at 
public  expense  are  not  authorized.    ♦    ♦    ♦ 

(e)  Those  who  are  granted  leave  of  any  Idnd  (provided,  that  where  regular 
leave  granted  by  competent  authority  is  taken  between  date  of  detachment  from 
old  station  and  date  of  reporting  at  the  new  station,  shipment  of  household 
effects  is  authorized  as  if  no  leave  had  been  taken). 

*  *  «*«  •  *  « 

Provided,  that  in  any  case  ♦  •  ♦  where  a  person  Is  changed  from  the 
temporary  or  indefinite  status  and  assigned  to  a  permanent  duty  station,  pack- 
ing, crating,  and  transportation  of  entitled  allowance  of  household  effects 
are  authorized  as  for  a  permanent  change  of  station,  and  in  such  cases,  the 
station  where  last  on  permanent  duty  prior  to  entry  into  the  temporary  or 
indefinite  status  will  be  considered  the  last  permanent  duty  station. 

For  the  purposes  of  transportation  of  effects  a  permanent  change 
of  station  occurs  under  section  7  of  Navy  Department  General 
Orders,  No.  550,  when  orders  are  received  completely  and  perma- 
nently separating  a  person  from  his  old  station  at  a  given  point  and 
fixing  a  new  permanent  duty  station  at  another  point.  Claimant 
was  not  completely  and  permanently  separated  from  the  navy  hos- 
pital at  Mare  Island  and  given  a  new  permanent  station  at  Midway, 
Conn.  Moreover,  the  transportation  was  effected  while  he  was  on 
a  sick  leave  of  absence  for  three  months  and  the  transportation  of 
effects  at  Government  expense  while  on  any  kind  of  leave  of  absence 
is  expressly  prohibited  by  the  provisions  hereinbefore  quoted.  The 
reimbursement  claimed  is  unauthorized.  See  also  1  Comp.  Gen., 
118 ;  id.,  221. 

Upon  review  of  the  matter  no  differences  are  found  and  the  set- 
tlement is  sustained. 


MILEAGE  FOR  TRAVEL  IN   GOVERNMENT  AUTOMOBILE. 

An  officer  of  the  Army  assigned  to  duty  which  necessarily  requires  him  to  make 
round  trips  of  less  than  one  day's  duration  in  the  district  where  his  duties 
He  is  not  entitled  to  mileage  where  the  travel  is  performed  in  a  Government 
automobile  free  of  expense  to  him. 

Dedsion  by  Comptroller  General  McCarl,  May  8,  1922: 

Perrin  L.  Smith,  lieutenant  colonel,  Finance  Department,  disburs- 
ing ojBicer,  requested  April  17,  1922,  review  of  settlement  No.  65529, 
dated  May  13,  1921,  wherein  the  Auditor  for  the  War  Department 
disallowed  in  the  audit  of  his  disbursing  accounts  for  the  period  end- 
ing May  31,  1918,  items  aggregating  $169.97  as  payments  of  mileage 
to  three  officers  of  the  Second  Battalion,  Three  hundred  and  fouith 
Engineers,  who  were  then  engaged  in  the  construction  of  a  spur  rail- 
road track  from  Accotink  (Va.)  railroad  station  to  Camp  Hum- 
phreys, Va. 
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The  commanding  officer  of  the  Second  Battalion,  Three  hundred 
and  fourth  Engineers,  March  20,  1918,  addressed  the  following 
request  to  The  Adjutant  General  of  the  Army: 

1.  The  2nd  Battalion,  304th  Engineers,  which  I  command,  is  engaged  in  the 
construction  of  a  railroad  spur  from  Accotink  (Va.)  K.  R.  station  to  Camp 
A.  A.  Humphreys,  Va.  In  order  to  locate  and  obtain  tools  and  materials  for 
constructing  this  road,  it  is  necessary  to  travel  at  very  short  notice  to  the 
near-by  supply  points  of  Richmond,  Va. ;  Alexandria,  Va. ;  Washington,  D.  C. ; 
Baltimore,  Md. ;  Philadelphia,  Pa.;  and  intermediate  points.  At  times  this 
travel  is  made  alone,  but  more  often  it  is  necessary  to  take  another  officer  to 
obtain  the  desired  material  in  time  to  avojd  holding  up  the  work.  In  addition, 
the  trucks  of  my  battalion  are  obliged  to  visit  Washington,  D.  O.,  daily  and  other 
places  at  various  intervals. 

2.  As  the  travel  described  in  paragraph  1  can  not  be  foreseen  in  time  to  ask 
for  separate  travel  orders,  it  is  requested  that  authority  be  given  me  to  travel, 
and  when  necessary  to  also  order  one  of  my  officers  to  accompany  me  from 
Accotink,  Va.,  to  Richmond,  Va.,  not  to  exceed  three  trips ;  to  Alexandria,  Va., 
not  to  exceed  5  trips ;  to  Washington,  D.  C,  not  to  exceed  80  trips ;  to  Baltimore, 
Md.,  not  to  exceed  4  trips;  to  Philadelphia,  Pa.,  not  to  exceed  two  trips;  and 
intermediate  points  at  such  times  during  the  months  of  February  and  March 
as  the  demands  of  the  work  may  require. 

3.  It  is  also  requested  that  the  travel  of  the  officer  accompanying  my  truck 
train  be  authorized  to  allow  the  officers  the  mUeage  aUowances  of  an  officer 
traveling  in  a  Government  vehicle. 

This  request  was  approved,  and  the  commanding  officer,  Percival 
M.  Churchill,  major,  Engineers,  traveled  an  aggregate  of  1,266  miles, 
from  Accotink  to  various  near-by  points  and  return,  each  journey 
being  of  less  than  a  day's  duration.  Except  for  a  distance  of  57 
miles  all  of  this  travel  was  performed  in  a  Government  automobile. 
Government  transportation  was  not  furnished  for  the  57  miles  trav- 
eled by  railroad.  A  junior  officer,  First  Lieut.  Edward  A.  Collins, 
similarly  traveled  an  aggregate  of  1,695  miles,  from  Accotink  to 
near-by  points  and  return,  each  journey  being  of  less  than  a  day's 
duration.  Except  for  a  distance  of  74  miles  all  of  this  travel  was 
performed  in  a  Government  automobile.  No  Government  transporta- 
tion was  furnished  for  the  74  miles  of  railroad  travel.  A  second  junior 
officer.  First  Lieut.  Otis  D.  Covell,  similarly  traveled  857  miles. 
In  this  instance  one  journey  of  230  miles  consumed  two  days'  time 
and  Government  transportation  was  not  furnished.  A  second  jour- 
ney of  230  miles  consumed  two  days'  time,  and  Government  trans- 
portation was  not  furnished  therefor.  The  claimant  as  disbursing 
officer  paid  each  of  the  officer's  mileage,  at  the  rate  of  4  cents  a  mile 
for  the  distance  traveled  from  Accotink  to  near-by  various  points 
and  return  in  Government  automobiles,  and  7  cents  a  mile  for  the 
travel  performed  upon  the  railroad. 

The  laws  and  regulations  authorizing  the  payment  of  mileage  to 
Army  officers  when  required  to  travel  in  a  Government  automobile 
in  the  district  in  which  their  duties  lie  were  carefully  reviewed  in 
25  Comp.  Dec,  575,  and  it  was  there  held  that  mileage  does  not  ac- 
crue for  such  travel.  Army  officers  are  required  to  subsist  them- 
selves.   Mileage  is  allowed  only  as  a  form  of  reimbursement  for 


i* 
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money  actually  or  presumably  expended  in  securing  transportation 
and  bearing  the  excess  cost  for  subsistence  incurred  in  being  away 
upon  distant  journeys  from  their  places  of  abode.  While  this  de- 
cision was  rendered  subsequent  to  the  date  payments  were  made  in 
this  case,  it  contains  but  a  restatement  of  the  principles  enunciated 
in  4  Comp.  Dec,  86;  and  19  id.^  17,  rendered  long  prior  to  the  date  of 
the  disbursements.  Travel  within  a  duty  district  in  a  Government 
conveyance  when  and  where  an  oflScer  may,  if  he  so  desires,  return 
each  day  to  his  quarters,  and  for  which  mileage  does  not  accrue,  is 
not  to  be  confused  with  travel  in  a  Government  vehicle  outside  of 
and  beyond  the  limits  of  his  duty  district,  the  subject  of  the  decisions 
in  3  Comp.  Dec,  210;  5  id.j  27;  27  id.j  722,  for  which  mileage  does 
accrue. 

Obviously,  all  of  this  travel  except  the  journey  of  291  miles  per- 
formed in  two  days  by  First  Lieutenant  Covell  from  Accotink  to 
[Richmond  via  Washington  and  of  230  miles  from  Baltimore  to  Phila- 
delphia and  return  to  Accotink  via  Washington,  which  also  con- 
sumed two  days,  was  travel  within  the  duty  districts  of  the  officers 
concerned  and  for  which  they  were  not  entitled  to  mileage. 

Upon  review  of  the  matter  the  settlement  is  sustained  as  to  all  of 
these  items,  except  for  the  payment  of  $36.47  made  to  Lieutenant 
Collins  on  voucher  No.  6878  for  621  miles  of  travel  which  is  hereby 
certified  for  credit  in  the  accounts  of  Lieutenant  Colonel  Smith. 
The  account  will  also  be  credited  with  the  cost  to  the  United  States 
of  transportation  for  the  57  miles  traveled  by  Major  Churchill  and 
the  74  miles  traveled  by  Lieutenant  Collins  when  Government  trans- 
portation was  not  furnished. 

WITHDRAWAL  OF  RECORDS  FROM  GENERAL  ACCOUNTING 

OFFICE. 

An  acconnt  for  a  stipulated  period  submitted  for  audit  by  a  collector  of  customs 
sdiould  be  completely  supported  by  original  data  and  remain  intact  in  the 
custody  of  the  auditing  ofticers  to  guard  against  alterations  or  loss,  to  pre- 
serve the  admissibility  of  the  papers  as  evidence,  and  otherwise  to  protect 
the  interests  of  the  United  States,  of  the  auditing  officers,  and  of  the 
accoim table  officer. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  May  8,  1922: 
I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
February  28,  1922,  in  regard  to  the  proposed  discontinuance  by  this 
office  of  the  practice  of  returning  to  collectors  of  customs  original 
invoices  and  other  papers  forming  part  of  their  accounts  submitted 
to  this  office  for  audit. 

You  express  the  view  that  in  the  absence  of  evidence  showing  that 
the  advantage  to  this  office  in  making  these  papers  part  of  its  per- 
manent records  offsets  the  resulting  serious  inconvenience  to  collec- 
tors and  others  you  feel  hesitation  in  approving  the  proposed  change; 
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that  it  is  desirable  that  the  original  papers  be  before  the  collector 
for  reliquidation  of  entries  because  of  clerical  error  or  increase  of 
duty;  and  that  it  is  doubtful  whether  the  Board  of  United  States 
General  Appraisers  would  take  jurisdiction  of  a  protest  filed  by  an 
importer  against  increase  of  duty  unless  the  original  papers  were 
filed  with  the  protest. 

The  law  fixing  the  jurisdiction  of  the  Comptroller  General  as  to 
the  auditing  of  accounts  of  the  Treasury  Department  "requires 
him  *  *  *  to  examine  all  accounts  relating  to  the  customs  serv- 
ice *  *  •  and  certify  the  balances  arising  thereon  to  the  Divi- 
sion of  Bookkeeping  and  Warrants."  28  Stat.,  206;  42  Stat.,  23-27. 
Such  an  examination  and  certification  require  a  complete  record  of 
each  account  clearly  proving  that  all  provisions  of  law  have  been  com- 
plied with  in  the  collection  and  disbursement  of  public  funds. 

Obviously  a  legal,  authoritative,  unquestionable  audit,  accordant 
with  actual  facts,  can  be  made  only  from  the  original  data,  and  when 
this  office  has,  as  the  result  of  its  audit,  certified  the  balance  that  has 
arisen  therefrom,  that  balance  becomes  the  officially  recognized  settle- 
ment of  the  accountable  officer's  account  by  the  Government  and  is 
final  and  conclusive  upon  its  executive  branches,  and  this  office  must 
accept  full  responsibility  therefor. 

On  the  General  Accounting  Office  also  devolves,  under  the  law,  the 
responsibility  for  the  care  and  preservation  of  these  accounts  and  the 
evidence  supporting  them  in  the  shape  of  the  concomitant  papers. 

The  settlement  of  all  accounts  of  the  Government  and  the  care  and 
custody  of  the  written  evidence  forming  such  accounts  thus  being 
vested  in  this  office,  it  is  apparent  that  an  account  for  a  stipulated 
period  submitted  for  audit  should  be  complete  as  to  all  papers  neces- 
sary to  make  the  audit  for  that  period  and  should  remain  intact  with 
the  auditing  officers.  To  hold  otherwise  would  defeat  the  very  pur- 
pose for  which  auditing  offices  are  recognized  and  established.  Not 
only  the  interests  of  the  United  States  and  the  auditing  officers 
require  this,  but  it  is  also  necessary  for  the  protection  of  the  account- 
able officers  themselves,  who  should  at  any  time  Be  able  to  procure 
from  the  recognized  Government  archives,  without  danger  of  papers 
being  lost  or  other  complications,  any  information  or  duly  authenti- 
cated copies  of  papers  that  may  be  necessary  to  them  in  connection 
with  their  accounts.  It  has  been  well  held  that  "  To  permit  a  per- 
son other  than  the  officer  to  whom  is  committed  the  keeping  of  the 
records  to  take  them  out  of  the  office  is  a  most  dangerous  and  per- 
nicious practice,  and  a  paper  so  produced  is  not  admissible  as  evi- 
dence." White  V.  FiHer^  2  Pa.  Law.  J.,  302.  As  this  office  must  be 
prepared  to  sustain  against  all  comers  its  findings  in  the  settlement  of 
an  account,  it  would  find  itself  in  a  very  embarrassing  and  improper 
situation  if,  when  legally  called  upon  to  explain  its  findings,  it  was 
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discovered  that  papers  upon  which  such  findings  had  been  based  were 
missing  from  its  files,  or,  through  unexplained  alterations,  differed 
from  the  findings. 

The  invoices  in  question  here  are  made  out  in  triplicate  by  the 
consuls,  each  being  an  original.  The  first  copy  is  filed  in  the  consul's 
office,  and  both  the  duplicate  and  triplicate  copies  are  usually,  after 
the  liquidation  of  the  entry,  eventually  filed  in  the  customs  district, 
but  it  appears  that  only  one  copy  is  used  in  making  the  liquidation, 
which  is  done  by  the  collector  or  his  representative  by  means  of  red- 
ink  notations  thereon,  and  that  copy  is  submitted  with  the  account 
for  audit,  but  is  withdrawn  when  thought  necessary  for  information 
afforded  by  such  notations.  The  other  copy  apparently  remains  idle 
and  useless  on  the  files  in  the  customs  district. 

It  would  seem  that  if  both  copies  of  these  invoices  and  copies  of 
other  papers  were  used  in  making  the  liquidation,  as  appears  to  be 
fully  intended,  the  withdrawal  of  the  component  part  of  an  account 
from  this  office  would  be  unnecessary;  the  risk  of  losing  the  only 
record  of  valuable  and  important  information,  whose  destruction 
might  entail  serious  consequences,  would  be  eliminated ;  correspond- 
ence between  the  collectors  and  this  office  would  be  materially 
reduced;  the  proper  audit  of  the  account  would  not,  as  at  present, 
be  retarded,  perhaps  jeopardized,  by  the  withdrawal  of  important 
papers;  and  the  collector  would  have  at  hand  in  his  district  at  all 
times  full  information  regarding  his  liquidation,  thus  facilitating 
and  expediting  the  transaction  of  public  business,  both  in  this  office 
and  in  the  customs  districts.  Moreover,  the  account,  with  its  sup- 
porting evidence  filed  for  audit,  would  remain  intact  in  this  office  in 
accordance  with  acknowledged  good  business  principles  and  proper 
accounting  procedure  and  as  contemplated  by  law. 

If  necessary  the  consular  offieers  and  others  concerned  could  fur- 
nish another  extra  copy  of  the  invoice  and  copies  of  the  other  papers. 

As  to  papers  on  file  in  this  office  that  might  be  required  by  the 
Board  of  United  States  General  Appraisers  in  taking  jurisdiction 
of  an  importer's  protest,  if  a  copy  of  the  entry  required  by  Treasury 
Decision  34510,  to  be  attached  by  the  protestant,  could  not  be  con- 
veniently furnished  from  the  customs  district,  an  authenticated  pho- 
tostatic copy  of  the  paper,  or  of  any  other  paper  on  file  in  this  office, 
can  readily  be  furnished  and  will  be  admitted  in  evidence  equally 
with  the  originals  thereof.  See  sections  882  and  886,  Revised  Stat- 
utes; also  section  306,  Budget  and  accounting  act,  1921. 

Any  account  placed  in  the  custody  of  this  office  for  audit  is  avail- 
able under  proper  supervision  for  examination  by  the  accountable 
officer  concerned  or  by  his  properly  accredited  representative,  and 
the  fullest  cooperation  is  extended  to  all  accountable  officers  who 
desire  to  file  with  their  accounts  in  the  hands  of  the  General  Account- 
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ing  OfUce  any  additional  papers  which  they  regard  as  necessary  to 
explain,  supplement,  correct,  or  modify  such  accounts  or  even  can- 
cel papera  pertaining  to  the  same.  Such  additional  papers  are 
merged  and  filed  with  the  accounts  to  which  they  relate  and  are 
given  full  consideration  in  the  audit  and  settlement.  Adjustments 
made  in  this  manner,  and  the  reasons  therefor,  become  a  record  per- 
manently open  and  clear  and  readily  understood,  free  from  possible 
adverse  criticism  and  afford  full  and  adequate  protection  to  all  con- 
cerned, while  adjustments  made  by  returning  papers  to  the  account- 
able officer  might  in  case  of  fraud  be  regarded  as  pointing  to  collu- 
sion on  the  part  of  the  auditing  office.  This  method  of  making  nec- 
essary adjustments  or  corrections  in  the  accounts  of  other  depart- 
ments after  their  receipt  in  this  office  has  been  followed  with  entire 
satisfaction  for  many  years  and  it  is  believed  could  be  used  with 
equal  advantage  in  the  audit  of  customs  accounts. 

In  connection  with  the  final  audit  of  customs  accounts  received  by 
this  office  from  the  customs  division,  attention  is  invited  to  the  fact 
that  papers  belonging  to  such  accounts  are  being  received  by  this 
office  direct  from  the  collectors  without  having  passed  through  the 
customs  division,  Treasury  Department.  These  papers  are  sine  qua 
non  to  the  proper  administrative  examination  of  accounts  by  the 
executive  department  as  required  by  law  before  the  transmission  of 
the  accounts  to  the  auditing  officers.  28  Stat.,  211,  and  37  Stat.,  375. 
As  it  is  understood  that  such  administrative  examination  is  not  now 
being  given,  it  should  be  stated  that  this  office  is  thus  required  to 
consider  details  properly  belonging  to  the  administrative  office,  which 
further  delays  the  prompt  settlement  of  accounts  already  retarded 
by  the  necessity  of  calling  for  missing  papers  or  the  withdrawal  of 
papers  essential  to  a  proper  auditing  of  the  accounts.  See  section 
309,  Budget  and  accounting  act,  1921. 


PAY  OF  ENLISTED  MEN  OF  ARMY  UNDER  SAVING  CLAUSE  IN 

ACT  OF  JUNE  4,  1920. 

Where  an  enlisted  man  of  the  Army  on  .Tune  4,  1920,  holds  a  temporary  grade 
with  a  so-called  right  of  reversion  to  a  permanent  one  held  in  a  preceding 
enlistment,  the  pay  to  which  the  saving  clause  in  the  act  of  that  date 
applies  and  which  It  entitles  him  if  higher  to  retain  thereafter  so  long  as 
he  shall  continue  In  his  present  grade  in  his  enlistment  current  on  .Tune  4, 
1920,  is  the  pay  of  such  temporary  grade  and  not  the  pay  of  the  so-called 
permanent  grade  for  reversion  purposes,  which  pay  he  in  fact  had  never 
received  in  his  current  enlistment  27  Comp.  Dec,  426,  reversed,  in  so  far 
as  In  conflict. 

Decision  by  Comptroller  General  McCarl,  May  8,  1922: 

Albert  Weitnauer  applied  November  8,  1921,  for  review  of  settle- 
ment No.  763913,  dated  August  9,  1921,  of  the  War  Department 
Division  of  this  office,  disallowing  his  claim  for  the  period  from 
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July  1  to  November  4,  1920,  under  the  saving  clause  in  the  act  of 
June  4,  1920,  for  difference  in  pay  of  private,  first  class,  as  estab- 
lished for  that  grade  by  the  act  of  June  4,  1920,  and  the  higher  pay 
of  private,  first  class,  as  authorized  by  statutes  in  effect  prior  to  June 
4,  1920. 
His  record  appears  as  follows: 

Enlisted  Jnne  12,  1916,  as  private ;  appointed  private,  llrst  class,  January  2, 
1917;  appointed  sergeant,  first  class  (temporary  warrant?),  September  16,  1918; 
discharged  November  4,  1919,  as  sergeant,  fi^st  class. 

Keen  listed  November  5,  1919,  for  one  year,  sergeant,  first  class  (temporary?) ; 
reduced  (or  reverted?)  July  1,  1920,  from  sergeant,  first  class,  to  private,  first 
class;  September  1,  1920,  appointed  specialist,  first  class;  November  4,  1920, 
discharged  as  private,  first  class. 

The  saving  clause  in  the  act  of  June  4,  1920,  41  Stat.,  762,  which 

it  is  claimed  saves  to  claimant  as  a  private,  first  class,  for  the  period 

from  July  1  to  November  4,  1920,  the  higher  pay  of  a  private,  first 

class,  under  old  laws  in  effect  before  said  act,  reads : 

That  nothing  in  this  section  shall  operate  to  reduce  the  pay  which  any  en- 
listeil  man  is  now  receiving  during  his  current  enlistment  and  while  he  holds 
his  present  grade,    •    •    •• 

This  applies  only  to  the  pay  an  enlisted  man  was  receiving  on 
Jmie  4, 1920 — ^not  to  any  pay  he  was  not  then  in  receipt  of.  This  pay 
the  act  entitles  him  to  continue  to  receive  after  June  4,  1920,  if 
higher  than  the  pay  established  by  that  act  for  the  identical  grade 
the  pay  of  which  he  was  in  receipt  of  on  that  date,  so  long  as  he 
shall  continue  in  that  grade  in  his  enlistment  current  on  June  4, 
1920. 

The  pay  that  claimant  was  in  receipt  of  on  June  4,  1920,  and  the 
grade  he  then  held  for  pay  purposes,  was  that  of  sergeant,  first 
class.  He  neither  upon  that  date  possessed  any  right  to  be  paid  as 
a  private,  first  class,  nor  had  been  previously  so  paid  or  entitled 
to  be  so  paid  during  any  part  of  his  current  enlistment.  His  sole 
and  only  pay  right  upon  that  date  was  to  the  pay  of  the  grade  of 
sergeant,  first  class.  If  he  continued  thereafter  to  hold  that  grade 
for  pay  purposes  during  his  current  enlistment  until  July  1,  1920, 
for  that  period  the  saving  clause  was  operative  for  him,  and  en- 
titled him  to  retain  the  pay  of  a  sergeant,  first  class,  under  laws  in 
effect  prior  to  June  4,  1920,  if  higher  than  that  of  sergeant,  first 
class,  under  the  act  in  itself. 

On  July  1,  1920,  the  pay  of  his  grade  changed  for  pay  purposes 
from  that  of  sergeant,  first  class,  to  private,  first  class.  By  such 
grade  change  the  saving  clause  by  its  terms  ceased  to  operate,  the 
grade  of  private,  first  class,  not  being  the  grade  held  by  claimant 
for  pay  purposes  on  June  4,  1920. 

The  saving  clause  did  not  preserve  to  him  the  pay  of  two  grades — 
that  of  sergeant,  first  class,  and  of  private,  first  class — ^but  only  that 
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of  one  grade,  and  that  grade  the  one  held  for  pay  purposes  on  the 
date  of  the  act  of  June  4, 1920,  that  of  sergeant,  first  class. 

Upon  subsequently  passing  into  a  lower  grade  for  pay  purposes, 
whether  by  reduction  or  reversion,  the  clause  by  its  own  limitations 
ceased  to  operate,  and  his  pay  became  that  established  by  the  act  of 
June  4,  1920,  for  such  lower  grade. 

As  he  did  not  hold  the  grade  of  private,  first  class,  on  June  4. 
1920,  for  the  purposes  of  the  saving  pay  clause,  it  never  became 
operative  for  him  as  to  that  grade,  and  on  his  passing  into  that 
grade  on  July  1,  1920,  it  became  a  new  grade  for  pay  purposes,  and 
he  became  entitled  as  of  that  grade  only  to  the  pay  established  by 
it  for  that  act,  which  pay  he  has  received. 

See  case  of  Frank  C.  Wagner,  MS.  Ck)mp.  Gen.,  May  8, 1922. 

27  Comp.  Dec,  476,  in  so  far  as  in  conflict,  is  overruled. 

It  appears  that  claimant  was  overpaid  on  final  statement  by  rea- 
son of  failure  to  deduct  class  A  allotment  for  four  days,  November 
1  to  4,  1919,  inclusive,  amounting  to  $2. 

Upon  review  the  settlement  is  modified  and  a  certificate  of  $2  in 
favor  of  the  United  States  will  issue.  » 


ARMY   AND   NAVY   OFFICERS   APPOINTED   TO    PANAMA   CANAL 
POSITIONS— COMPENSATION  WHILE  ON  LEAVE. 

The  Panama  Canal  reg:ulatlons  providing  that  compen.sation  for  leave  taken 
after  the  end  of  the  service  year  in  which  earned  ahaU  he  at  the  rate  of 
pay  received  at  the  end  of  the  tenth  month  of  said  year,  and  tlie  act  of 
August  24,  1921,  37  Stat,  561,  requiring  the  deduction  of  the  salary  of  an 
Army  or  Navy  officer,  appointed  to  a  Panama  Canal  position,  from  the  com- 
pensation paid  by  the  Panama  Canal,  do  not  Intend  that  the  aggregate 
rate  of  pay  while  on  leave  should  be  greater  or  less  than  that  received 
at  the  end  of  the  tenth  month  of  the  service  year  In  which  the. leave  was 
earned ;  consequently,  a  reduction  or  an  increase  in  the  Army  or  Navy 
salary  since  that  time  and  before  taking  leave  necessitates  a  corresponding 
Increase  or  reduction,  respectively,  in  the  amount  of  salary  to  be  paid  by 
the  Panama  Canal  during  the  period  of  such  leave. 

Comptroller  General  McCarl  to  the  Governor  of  the  Panama  Canal,  May  10, 
1922: 

I  have  your  letter  of  April  18,  1922,  requesting  decision  whether 
payment  is  authorized  to  the  supervisor  of  harbor  craft  of  the  differ- 
ence between  his  salary,  as  such,  and  the  pay  which  he  will  receive 
as  an  officer  of  the  United  States  Navy  during  the  period  of  leave 
granted  to  him  by  the  Panama  Canal,  regardless  of  the  fact  that  no 
compensation  was  actually  paid  to  him  by  the  Panama  Canal  for 
the  tenth  month  of  the  service  year  in  which  the  leave  was  earned, 
because  at  that  time  his  Navy  pay  was  equal  to  or  greater  than 
his  salary  as  supervisor  of  harbor  craft 

Section  4  of  the  act  of  August  24,  1912,  87  Stat.,  561,  under  au- 
thority of  which  the  supervisor  of  harbor  craft  was  appointed,  pro- 
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vided  that  if  the  person  appointed  to  a  position  in  the  Panama 
Canal  establishment  should  be  an  officer  of  the  military  or  naval 
service  of  the  United  States  the  amount  of  the  official  salary  paid 
to  him  as  such  should  be  deducted  from  the  amount  of  salary  fixed 
for  the  office  or  position  in  the  Panama  Canal  establishment. 

The  leave  regulations  for  the  Panama  Canal  as  prescribed  in 
paragraph  31  of  the  Executive  order  of  January  15,  1917,  published 
as  Panama  Canal  Circular  No.  601-59,  provide: 

Leave  taken  after  the  close  of  the  service  year  in  which  it  was  earned  shall 
be  paid  for  at  the  rate  of  pay  received  at  the  end  of  the  tenth  month  of  the 
service  year  in  which  the  leave  was  earned. 

The  present  supervisor  of  harbor  craft,  who  is  also  an  officer  of 
the  Navy,  was  appointed  June  28,  1920,  at  a  salary  of  $346  a  month. 
His  salary  was  increased  to  $400  per  month  August  1,  1920,  and  has 
since  continued  at  that  rate.  On  April  27,  1921,  the  end  of  the  tenth 
month  of  his  first  service  year,  his  official  salary  in  the  Navy  equaled 
or  exceeded  $400  per  month.  Therefore,  he  actually  received  no  com- 
pensation from  the  Panama  Canal  at  that  time.  Thereafter  his 
official  salary  in  the  Navy  was  reduced  so  that  since  February  1, 
1922,  he  has  been  receiving  only  $260.07  per  month  from  the  Navy ; 
and  the  difference  between  said  amount  and  $400,  or  $133.33,  has 
been  paid  by  the  Panama  Canal. 

It  was  not  the  intent  or  purpose  of  the  law  and  the  regulations 
that  an  officer,  by  going  on  leave,  should  have  his  total  compensation 
increased  or  diminished  from  what  it  was  at  the  end  of  the  tenth 
month  of  the  service  year  in  which  the  leave  was  earned.  There- 
fore, it  must  be  held  that  the  rate  of  compensation  as  fixed  by  the 
President,  or  by  his  authority,  which  was  in  effect  at  the  end  of  the 
tenth  month  and  not  the  portion  of  said  salary  actually  paid  by  the 
Panama  Canal  is  the  determining  factor. 

If  in  the  case  presented  the  official  salary  to  be  paid  by  the  Navy 
during  the  period  of  leave  to  be  granted  by  the  Panama  Canal  is  at 
the  rate  of  $266.67  per  month,  payment  by  the  Panama  Canal  for  the 
difference  between  that  rate  and  $400  per  month  is  authorized.  Like- 
wise, if  the  situation  were  reversed  and  the  Navy  pay  had  been 
$266.67  at  the  end  of  the  tenth  month  and  had  been  increased  to  $400 
or  more  per  month  at  the  time  the  leave  was  taken — the  Panama 
Canal  salary  remaining  at  $400  per  month  during  the  whole  period — 
no  actual  payment  from  Panama  Canal  funds  for  the  period  of 
leave  would  be  authorized. 


TRANSPORTATION   OF   DEPENDENTS   OF  NATIONAL   GUARD 
OFFICERS  ATTENDING  SERVICE  SCHOOLS. 

lliere  Is  no  authority  for  furnishing  transportation  at  Government  expense  for 
the  dependents  of  a  National  Guard  officer  attending  a  service  sdiool  pur- 
suant to  section  99  of  the  national  defense  act,  39  Stat,  207,  either  from  his 
home  to  the  school  or  from  the  school  to  his  homa 
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Comptroller  General  McCarl  to  the  Secretary  of  War,  May  10,  1922: 

I  have  your  letter  of  April  18, 1922,  requesting  decision — 

whether  officers  of  the  National  Guard  attending  mUitary  service  schools  under 
the  provisions  of  section  99  of  the  act  of  June  3,  1916,  89  Stat.,  207,  are  entitled 
to  transportation  expenses  of  dependents  to  and  from  the  school  to  which  the 
officer  is  detailed. 

Section  99  of  the  national  defense  act  provides: 

Under  such  regulations  as  the  President  may  prescribe,  the  Secretary  of  War 
may,  upon  the  recommendation  of  the  governor  of  any  State  or  Territory  or  the 
commanding  general  of  the  National  Guard  of  the  District  of  Oolvimbii,  author- 
ise a  limited  number  of  selected  officers  or  enlisted  men  of  the  National  Guard 
to  attend  and  pursue  a  regular  course  of  study  at  any  military  service  school  of 
the  United  States,  except  the  United  States  Military  Academy;  or  to  he  at- 
tached to  an  organization  of  the  same  arm,  corps,  or  department  to  which  such 
officer  or  enlisted  man  shall  belong,  for  routine  practical  instruction  at  or  near 
an  Army  post  during  a  period  of  field  training  or  other  outdoor  exercises ;  and 
such  officer  or  enlisted  man  shall  receive,  out  of  any  National  Guard  allotment 
of  funds  available  for  the  purpose,  the  same  travel  allowances  and  quarters,  or 
commutation  of  quarters,  and  the  same  pay,  allowances,  and  subsistence  to  which 
an  officer  or  enlisted  man  of  the  Regular  Army  would  be  entitled  for  attending 
such  school,  college,  or  pi-actical  course  of  instruction  under  orders  from  proper 
military  authority,  while  in  actual  att<^ndance  at  such  school,  college*  or  prac- 
tical course  of  instruction :  Provided,  That  in  no  case  shall  the  pay  and  allow- 
ances authorized  by  this  section  exceed  those  of  a  captain. 

It  will  be  noted  that  the  expenses  of  such  attendance  are  to  be 
paid  "out  of  any  National  Guard  allotment  of  funds  available  for 
the  purpose.''  Section  12  of  the  act  of  May  18,  1920,  41  Stat.,  604, 
provides : 

Thart  hereafter  when  any  commissioned  officer  ♦  ♦  •  having  a  wife  or 
dependent  child  or  children,  is  ordered  to  make  a  permanent  change  of  station^ 
the  United  States  shall  furnish  transportation  in  kind  from  funds  appropriated 
for  the  transportation  of  the  Army  *  *  *  to  his  new  station  for  the  wife 
and  dependent  child  or  children. 

Section  119  of  the  national  defense  act  limits  expenditures  for 
carrying  out  the  provisions  of  the  act  relating  to  the  militia  to 
moneys  "as  shall  from  time  to  time  be  appropriated  for  carrying 
them  out."  It  is  thus  apparent  that  under  the  act  of  May  18,  1920, 
funds  appropriated  for  the  National  Guard  are  not  available  for  the 
transportation  here  in  question,  and  that  section  119  of  the  national 
defense  act  prohibits  the  use  of  funds  appropriated  for  the  Army 
to  carry  out  any  of  the  provisions  of  the  national  defense  act  relating 
to  the  militia. 

But,  aside  from  the  availability  of  funds  for  the  payment  of  the 
cost  of  the  transportation,  it  is  well  understood  that  section  12  of 
the  act  of  May  18,  1920,  had  for  its  purpose  the  relief  of  personnel 
of  the  regular  service,  who,  in  the  administration  of  those  services^ 
are  periodically  required  to  move  from  one  station  to  another  for 
duty. 

Officers  of  the  National  Guard  attending  service  schools  under  sec- 
tion 99  are  not  in  Federal  service ;  they  are  not  entitled  to  the  pay  of 
their  grades  if  above  that  of  captain ;  the  very  nature  of  the  provision 
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for  attendance  at  service  schools,  exclusive  of  the  Military  Academy^ 
indicates  that  such  attendance  is,  and  was  designed  to  be,  of  a  rela- 
tively temporary  nature,  not  relatively  permanent,  as  in  the  case 
of  "  permanent  change  of  station  "  of  an  officer  of  the  Regular  Army ; 
and  lastly  travel  between  an  officer's  home  and  a  military  station  in^ 
the  case  of  an  officer  of  the  Regular  Army  is  not  a  change  of  station 
within  the  meaning  of  section  12  of  the  act  of  May  18, 1920, 27  Comp. 
Dec,  61. 

Accordingly,  you  are  informed  that  there  is  no  statutory  authoritjr 
for  furnishing  transportation  at  the  expense  of  the  United  States  for 
the  dependents  of  a  National  Guard  officer  attending  a  service  school 
pursuant  to  section  99  of  the  national  defense  act,  either  from  hi& 
home  to  the  school,  or  from  the  school  to  his  home,  nor  is  there  now 
any  appropriation  known  to  this  office  available  for  the  payment 
of  such  transportation. 

CARTAGE  OF  HOUSEHOLD  GOODS  OF  RETIRED  ARMY  OFFICER. 

Reimbursement  of  amounts  ezi)ended  for  cartage  of  household  goods  of  an  officer 
of  the  Philippine  Scouts  from  the  railroad  station  to  his  home  upon  retire- 
ment is  not  authorized  when  it  does  not  appear  that  the  Quartermaster 
Department  refused  to  render  the  service  or  that  it  was  impossible  to> 
secure  the  services  of  that  department. 

Decision  by  Comptroller  General  McCarl,  May  10,  1922: 

Roy  E.  Glass,  captain,  Philippine  Scouts,  retired,  applied  March 
25, 1922,  for  review  of  the  settlement  No.  258957,  dated  March  1, 1922,. 
War  Department  Division,  this  office,  wherein  was  disallowed  his 
claim  for  $11  as  reimbursement  of  amount  paid  by  him  to  the  Holly- 
wood Fireproof  Storage  Co.,  West  Hollywood,  Calif.,  for  cartage 
of  his  household  goods  from  the  railroad  station  to  his  residence, 
August  25,  1921. 

It  appears  that  by  Special  Orders  No.  450,  February  24,  1921,  he 
was  relieved  from  his  assignment  and  duties  with  the  general  recruit- 
ing service  at  Columbus  Barracks,  Ohio,  effective  February  28,  1921> 
and  directed  to  proceed  to  his  home;  that  his  personal  effects,  con- 
sisting of  household  goods,  professional  books,  and  chinaware,  weigh- 
ing 4,020  pounds,  were  turned  over  to  the  quartermaster  at  Colum- 
bus, Ohio,  for  transportation  and  were  shipped  on  Government  bill  of 
lading  from  that  place  to  Hollywood,  Calif.,  care  the  Hollywood 
Fireproof  Storage  Co.,  which  company  delivered  the  articles  from  the 
railroad  freight  station  to  his  home,  for  which  service  payment  of 
$11  was  made  by  the  claimant  in  cash. 

Claimant  stated  December  2, 1921,  that  "  Bill  in  question  was  paid 
from  private  funds  by  me  as  no  previous  arrangements  had  been 
made  for  credit."  March  25,  1922,  he  stated  that  previous  to  arrival 
of  his  household  goods  he  had  visited  the  Hollywood  Fireproof 
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Storage  Co.  and  notified  them  that  when  property  was  delivered  they 
should  send  along  War  Department  certificates  in  triplicate  to  be 
receipted,  but  due  to  an  error  in  the  office  of  the  company  the  truck- 
man demanded  a  cash  payment,  which  was  paid  by  his  wife,  she 
being  at  home  alone  at  the  time. 

The  hauling  in  question  was  under  paragraph  1135  Army  Regu- 
lations, 1913,  an  expense  which  should  have  been  incurred  by  the 
Quartermaster  Corps  of  the  Army,  and  not  by  the  owner  of  the 
property.  In  considering  the  question  of  reimbursement  for  cartaL'^e 
of  household  goods  from  freight  station  to  residence  of  a  clerk  in  the 
Medical  Department,  United  States  Army,  on  change  of  station,  it 
was  said  in  76  MS.  Comp.  Dec,  841,  that: 

There  is  no  law,  or  regulation  having  the  force  of  law,  which  makes  proyisioQ 
for  the  reimbursement  of  a  person,  who  hauls  his  baggage  upon  his  own  respon- 
sibility at  his  own  expense.  This  hauling  was  voluntary  on  the  part  of  the 
persons  concerned  and  under  the  circumstances  appearing,  reimbursement  of 
the  cost  of  the  hauling  is  not  authorized. 

Reimbursement  of  such  expenses  is  only  allowable  when  it  appears 
that  the  Quartermaster  Department  refused  to  render  the  service  or 
where  it  appears  that  it  was  impossible  to  secure  the  services  of  that 
department.  No  such  showing  appears  in  this  case.  6  Comp.  Dec., 
84;  18irf.,  415. 

Upon  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment is  sustained. 


INCREASED    COMPENSATION-^INTERNAL-REYENUE    EM- 
PLOYEES. 

The  prohibition  in  act  of  February  17, 1922,  42  Stat,  376,  as  to  the  use  of  the  ap- 
propriations made  by  said  act  for  the  Internal  Revenue  Service  to  increase 
the  compensation  of  any  class  or  grade  of  officers  or  employees  does  not  pro- 
hibit advancement  of  indiviuals  to  a  higher  salary  if  there  be  a  limited 
number  of  officers  or  employees  in  the  higher  class  or  grade  and  a  vacancy 
in  rhat  number  to  which  promotion  may  be  made ;  but  if  the  number  in  any 
chiss  or  grade  within  a  class  be  indefinite,  so  that  promotions  are  made 
without  reference  to  the  existence  of  vacancies,  the  responsibility  for  carry- 
ing out  the  intent  of  the  law ;  i.  e.,  that  the  increased  appropriations  should 
be  used  for  increasing  the  number  of  employees  and  not  as  a  means  of 
salary  increases,  rests  with  the  Treasury  Department 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  May  10,  1922: 

By  your  reference  of  May  1, 1922, 1  have  for  decision  a  question  as 
to  the  scope  and  effect  of  a  provision  of  the  Treasury  Department 
appropriation  act  of  February  17,  1922,  42  Stat.,  376,  hereinafter 
quoted,  which  question  was  presented  to  you  in  a  letter  of  the  Conu 
missioner  of  Internal  Revenue  dated  April  28, 1922. 

The  provision  in  question  is  as  follows : 

No  part  of  the  appropriations  made  herein  for  the  Internal  Revenue  Service 
•hall  be  used  to  increase  the  compensation  of  any  class  or  grade  of  officers  or 
Muployees. 


DECISIONS  OF  THE  OOMPTBOLI4EE  6ENEBAL.  641 

The  question  submitted  is  as  follows: 

May  any  officer  or  employee  in  the  Internal  Revenue  SerTice  be  advanced  to  a 
higher  salary  within  the  class  or  grade  .in  which  he  is  employed,  or  to  a  higher 
salary  in  a  different  class  or  grade,  when  he  has  demonstrated  his  fitness  for 
such  promotion  and  the  necessary  funds  are  available? 

The  statute  deals  with  the  compensation  of  classes  or  grades  and 
not  with  the  compensation  of  individuals.  The  Budget  for  the  fiscal 
year  1923  carried  estimates  for  large  increases  in  certain  lump-sum 
appropriations  of  the  Internal  Eevenue  Service.  These  increases 
were  based  upon  specific  estimates  for  increases  in  the  number  of 
employees,  but  showed  no  contemplated  increases  in  the  respective 
rates*of  compensation  of  the  several  classes  or  grades.  The  evident 
purpose  of  the  provision  quoted  is  that  the  increases  given  by  the 
appropriation  acts  made  pursuant  to  the  Budget  estimate  shall  be 
used  to  increase  the  working  force  of  the  Internal  Revenue  Service 
and  not  for  increasing  the  compensation  of  any  of  the  existent  classes 
or  grades. 

The  estimates  set  forth  specifically  the  number  of  employees  and 
ranges  of  salaries  in  each  of  the  several  grades.  For  example,  the 
estimate  for  the  appropriation  "Collecting  the  internal  revenue" 
contains  an  item  for  auditors,  at  salaries  from  $1,100  to  $4,800,  the 
estimated  number  being  2,045,  an  increase  in  number  of  approxi- 
mately 1,000  over  the  force  shown  as  estimated  for  the  fiscal  year 
1922.  The  statute  clearly  prohibits  increase  of  either  the  maximum 
or  minimum  salary  of  this  class.  It  also  contemplates  that  there 
shall  be  no  increases  of  compensation  of  the  several  grades  within 
this  class  because  of  the  increased  appropriation.  In  other  words, 
the  statute  contemplates  that  the  increases  shall  be  used  for  addi- 
tional force  and  not  as  a  means  of  salarv  increase. 

Answering  the  specific  question  submitted,  you  are  advised  that 
the  statute  does  not  prohibit  advancement  of  individuals  to  a  higher 
salary,  whether  in  a  different  class,  or  in  a  higher  grade  of  the  same 
class  if  there  is  a  limited  number  of  officers  or  employees  in  the  class 
or  higher  grade  and  a  vacancy  in  that  number  to  which  the  promo- 
tion may  be  madft.  If  the  number  of  officers  and  employees  in  any 
class  or  grade  within  a  class  is  indefinite  so  that  promotions  are  made 
without  reference  to  the  existence  of  vacancies,  responsibility  is  upon 
your  department  to  carry  out  the  spirit  and  intent  of  the  law  that 
compensation  of  any  grade  shall  not  be  increased,  either  directly  or 
by  way  of  promotion  of  officers  or  employees  properly  belonging 
within  the  lower  grade  to  the  higher  grade. 
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BURIAL  EXPENSES— NATIONAL  GUARD. 

The  Secrotary  of  War  has  authority,  under  the  act  of  June  3,  1916,  39  Stat.,. 
200,  to  provide  by  regulation  for  the  preparation  of  the  remains  of  officers^ 
and  enlistetl  men  of  the  National  Guard,  who  die  from  causes  not  due  to- 
their  own  misconduct,  while  attending  an  authorized  encampment  under 
section  94  of  the  national  defense  act,  and  for  the  shipment  thereof,  in- 
cluding the  cast  of  transportation  of  necessary  escorts,  payment  therefor 
to  be  made  from  the  appropriation  for  "Arm  ng,  equipping,  and  train 'ng 
the  National  Guard,*'  subhead  '*  Expenses,  camps  of  instruction."    27  Comp. 
Dec.,  1017,  distinguished. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  May  11,  1922: 

I  have  you  letter  of  April  10,  1922,  requesting  decision  whether 
Federal  funds  are  available  for  the  payment  of  expenses  of  return- 
ing to  the  home  rendezvous  or  home  station  of  the  deceased  the  re- 
mains of  National  Guard  officers  or  enlisted  men  who  die  from 
causes  not  due  to  their  own  misconduct  while  in  attendance  with 
their  organizations  at  encampments  authorized  by  section  94  of  the 
national  defense  act,  the  expenses  including  the  cost  of  preparation 
and  shipment  of  the  remains  and  the  cost  of  transportation  of  an 
escort  of  National  Guard  officers  or  enlisted  men  from  the  camp  10- 
the  destination  of  the  body,  and  possibly  the  return  of  the  escort  to 
the  camp. 

You  suggest  that  the  law  provides  for  the  expenses  of  transport- 
ing officers  and  enlisted  men  of  the  National  Guard  to  and  from  camp 
as  a  charge  against  Federal  funds,  but  that  in  view  of  the  decision 
of  the  former  Comptroller  of  the  Treasury,  27  Comp.  Dec.,  1017^ 
holding  that  the  burial  expenses  of  a  National  Guard  officer  in  at- 
tendance at  a  military  service  school  was  not  payable  from  Federal 
funds — 

apparently  on  the  theory  that,  while  attending  such  service  schools,  such  offi- 
cers are  not  In  the  service  of  the  United  States,  doubt  arises  as  to  whether 
such  decision  would  likewise  embrace  prohibition  of  transportation  expenses 
of  remains  of  National  Guard  officers  and  enlisted  men  from  encampments 
bacli  to  their  home  rendezvous  or  homes  and  of  transportation  of  officers  or 
enlisted  men  accompanying  such  remains  under  proper  authority  detailing 
them  for  that  purpose. 

The  decision  to  which  you  refer  was  to  the  eflPect  (1)  that  there 
was  no  specific  authorization  of  law  for  the  preparation  for  trans- 
portation of  the  remains  of  National  Guard  officers  who  die  while  in 
attendance  at  military  service  schools,  and  that  there  was  no  specific 
authorization  for  such  expenditures  in  the  appropriation  "Arming, 
equipping,  and  training  the  National  Guard,  1921'*;  and  (2)  that  as 
the  officer  was  not  in  Federal  service  neither  was  the  appropriation 
**  Disposition  of  remains  of  officers,  soldiers,  and  civilian  employees, 
1921,"  available  for  payment  of  the  expenses. 

Section  94  of  the  act  of  June  3, 1916, 39  Stat.,  206,  provides: 

Encampments  and  maneuviss. — Under  such  regulations  as  the  President  may 
prescribe  the  Secretary  of  War  Is  authorized  to  provide  for  the  participation  of 
the  whole  oi'  any  part  of  the  National  Guard  in  encampmenta,  maneuvers,  or 
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«ther  exercises,  including  outdoor  target  practice,  for  field  or  coast-defense 
•instruction,  either  independently  or  in  conjunction  with  any  part  of  the  Regu- 
lar Amiy,  and  there  may  be  set  aside  from  the  funds  appropriated  for  that 
purpose  and  allotted  to  any  State,  Territory,  or  the  District  of  Columbia,  such 
portion  of  said  funds  as  may  be  necessary  for  the  payment  subsistence,  trnns- 
portation,  and  other  proper  expenses  of  such  portion  of  the  National  Guard 
•of  such  State,  Territory,  or  the  District  of  Columbia  as  shall  participate  in 
such  encampments,  maneuvers,  or  other  exercises,  including  outdoor  target 
practice,  for  field  and  coast-defense  instruction;  and  the  officers  and  enlisted 
men  of  such  National  Guard  while  so  engaged  shall  be  entitled  to  the  same 
pay,  subsistence,  and  transportation  as  officers  and  enlisted  men  of  correspond- 
ing grades  of  the  Regular  Army  are  or  hereafter  may  be  entitled  by  law. 

Section  67  of  the  act,  pages  199  and  200,  contains,  among  others, 
the  following  provisions: 

Appbopbiation,  apportionment,  and  disbursement  of  funds  fob  the  Na- 
tional Guard. — ^A  sum  of  money  shall  hereafter  t>e  appropriated  annually,  to 
be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  for  the 
support  of  the  National  Guard,  including  the  expense  of  providing  arms,  ord- 
nance stores,  quartermaster  stores,  and  camp  equipage,  and  all  other  military 
supplies  for  issue  to  the  National  Guard,  and  such  other  expenses  pertaining  to 
said  guard  as  are  now  or  may  hereafter  be  authorized  by  law. 

The  appropriation  provided  for  in  this  section  shall  be  apportioned  among 
the  several  States  and  Territories  under  just  and  equitable  procedure  to  be 
prescribed  by  the  Secretary  of  War  and  in  direct  ratio  to  the  number  of  en- 
listed men  in  active  service  in  the  National  Guard  existing  in  such  States  and 
Territories  at  the  date  of  apportionment  of  said  appropriation,  and  to  the 
District  of  Columbia,  under  such  regulations  as  the  President  may  prescribe: 
Provided,  That  the  sum  so  apportioned  among  the  several  States,  Territories, 
and  the  District  of  Columbia,  shall  be  available  under  such  rules  as  may  be 
prescribed  by  the  Secretary  of  War  •  •  ♦  for  such  other  incidental  ex- 
penses in  connection  with  lawfully  authorized  encampments,  maneuvers,  and 
field  instruction  as  the  Secretary  of  War  may  deem  necessary,  and  for  such 
^ther  expenses  pertaining  to  the  National  Guard  as  are  now  or  may  hereafter 
be  authorized  by  law. 

*  *  *  And  provided  further ,  That  the  Secretary  of  War  is  empowered 
make  all  rules  and  regulations  necessary  to  carry  into  effect  the  provisions  of 
this  section. 

It  has  been  held  that  the  funds  for  encampments  being  available 
for,  in  addition  to  the  specific  objects  named,  "  other  proper  ex- 
penses "  for  such  part  of  the  National  Guard  as  shall  participate  in 
•encampments,  etc.,  such  funds  are  available  for  the  payment  of  civil- 
ian medical  and  hospital  treatment  of  officers  and  enlisted  men  of  the 
National  Guard  under  the  conditions  therein  indicated  during  the 
period  of  the  encampment.    27  Comp.  Dec,  631. 

With  respect  to  the  preparation  of  the  remains  and  the  shipment 
thereof,  together  with  the  cost  of  transportation  of  such  a  limited 
•escort  as  you  may  deem  necessary,  of  officers  or  enlisted  men  of  the 
National  Guard  who  die  from  causes  not  due  to  their  own  miscon- 
duct; that  is,  in  line  of  duty,  while  in  attendance  at  an  authorized 
•encampment  of  their  organizations  under  section  94  of  the  national 
defense  act,  if  you  determine,  and  by  appropriate  regulation  provide, 
for  such  expenses  of  an  organization  attending  an  authorized  en- 
<;ampment  in  the  present  state  of  the  law  the  funds  appropriated 
under  "  Arming,  equipping,  and  training  the  National  Guard."  sub- 
head ^^  Expenses,  camps  of  instruction,"  are  available  for  the  pay- 
ment thereof. 
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INTEREST  ON  REFUNDS  OF  INTERNAL-REVENUE  TAXES. 

Upon  the  allowance  by  the  Ck)mmi88ioner  of  Internal  Revalue  of  a  dalm  for 
refund  of  interna] -revenue  taxes  paid  involving?  penalty  or  interest  the 
interest  stipulated  in  the  act  of  November  23,  ld21,  42  Stat,  816,  should  be 
allowed  on  the  total  amount  of  the  refund,  regardless  of  whether  all  or  any 
part  of  the  refund  represents  tax  proper. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Treasury,  May  11,  1922: 

I  have  your  letter  of  April  27,  1922,  requesting  decision  of  ques- 
tions presented  as  follows : 

Your  opinion  is  requested  on  certain  questions  arising  under  section  1824  (a) 
of  the  revenue  act  of  1021  relative  to  the  allowance  of  interest  on  claims  for 
the  refund  of  or  credit  for  internal-revenue  taxes  paid. 

Section  1824  (a)  of  the  1921  act  provides  in  part  as  follows: 

*'  That  upon  the  allowance  of  a  claim  for  the  refund  of  or  credit  for  internal 
levenue  taxes  paid,  interest  shaU  be  allowed  and  paid  upon  the  total  amount 
of  such  refund  or  credit    •     •     ♦. " 

The  basic  question  upon  which  advice  is  desired  is : 

Whether  the  interest  allowable  under  section  1324  (a)  of  the  revenue  act  of 
1921  should  be  computed  on  the  full  amount  of  any  claim  allowed,  including  the 
tax,  penalties,  and  interest,  or  only  on  the  amount  of  the  claim  representing 
the  tax. 

If  you  hold  that  the  interest  should  be  computed  on  the  full  amount  of  any 
claim,  including  the  tax,  penalties,  and  Interest,  advice  is  also  desired  on  the 
foUowing  question : 

If  the  claim  is  for  the  refund  or  credit  of  penalties  and  interest  or  eitiier 
of  them,  and  no  part  thereof  represents  an  amount  of  taxes  paid,  is  the  Inter- 
est allowable  under  section  1324  (a)  to  be  computed  on  the  amount  repre- 
senting such  penalties  and  interest  or  either  of  them  ? 

The  full  text  of  section  1324  (a)  of  the  act  of  November  23,  1921, 

42  Stat.,  316,  is  as  follows : 

That  upon  the  allowance  of  a  claim  for  the  refund  of  or  credit  for  internal 
revenue  taxes  paid,  Interest  shall  be  allowed  and  paid  upon  the  total  amount 
of  such  refund  or  credit  at  the  rate  of  one-half  of  1  per  centum  per  month 
to  the  date  of  such  allowance,  as  follows:  (1)  if  such  amount  was  paid  under 
a  specific  protest  setting  forth  in  detail  the  basis  of  and  reasons  for  such  protest, 
from  the  time  when  such  tax  was  paid,  or  (2)  if  such  amount  was  not  paid 
under  protest  but  pursuant  to  nn  additional  assessment,  from  the  time 
such  additional  assessment  was  paid,  or  (3)  if  no  protest  was  made  and  the 
tax  was  not  paid  pursuant  to  an  additional  assessment,  from  six  months  after 
the  date  of  filing  of  such  claim  for  refund  or  credit.  The  term  "  additional 
assessment*'  as  used  in  this  section  means  a  further  assessment  for  a  tax  of 
the  same  character  previously  paid  in  part 

This  provision  refers  to  claims  filed  in  the  Bureau  of  Internal 

Revenue  for  refunds  to  be  paid  by  a  disbursing  officer  or  credited 

against  other  taxes.    It  makes  no  reference  to  penalties  or  interest 

as  such,  but,  assuming  that  the  penalties  and  interest  referred  to  are 

such  as  have  been  collected  from  the  taxpayer  because  of  delay  in 

the  payment  of  the  tax  proper  or  because  of  an  attempt  to  evade  the 

payment  of  such  tax,  I  think  it  must  be  held  that  such  penalties  and 

interest  being  in  the  nature  of  accretions  to  the  tax  proper  must  bo 

regarded  as  a  part  of  the  tax  veithin  the  meaning  of  that  term  as 

used  in  the  provision  heieinbefore  quoted.    The  specific  direction  of 

the  enactment  is  to  allow  interest  on  the  **total  amount"  of  the  refund 

or  credit  and  this  is  sufficiently  broad  to  authorize  computing  interest 

on  the  total  amount  of  the  items  making  the  refund. 
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You  are  advised,  therefore,  that  upon  the  allowance  by  the  Com- 
missioner of  Internal  Revenue  of  a  claim  for  refund  involving 
penalty  or  interest  the  interest  as  stipulated  in  the  statute  now  under 
consideration  should  be  allowed  on  the  total  amount  of  the  refund, 
regardless  of  whether  all  or  any  part  of  said  amount  represents  tax 
proper.    The  questions  submitted  are  answered  accordingly. 


PRIVATB  PROPERTY  LOST  IN  THE  MILITARY  SERVICE. 

The  two-year  period  after  the  establishment  of  peace  aUowed  under  the  act  of 
March  4,  1621,  41  Stat,  1437,  for  the  filing  of  claims  for  the  value  of  pri- 
vate property  lost  in  the  military  service,  began  to  run  March  4,  1921,  the 
day  after  the  declaration  of  the  termination  of  the  war  by  Joint  resolution 
of  March  3,  1921,  41  Stat.,  1359,  and  ends  March  8,  1923. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  May  11,  1922: 

There  has  been  received  your  letter  of  April  28,  1922,  inviting 
attention  to  the  joint  resolution  of  March  3,  1921,  41  Stat.,  1359, 
declaring  that  '^  certain  acts  of  Congress,  joint  resolutions  and  proc- 
lamations shall  be  construed  as  if  the  wai*  had  ended  and  the  pres- 
ent or  existing  emergency  expired  "  and  the  joint  resolution  of  July 
2,  1921,  42  Stat.,  105,  "terminating  the  state  of  war  between  the 
Imperial  German  Grovemment  and  the  United  States  of  America, 
and  between  the  Imperial  and  Royal  Austro-Hungarian  Govern- 
ment and  the  United  States  of  America,"  and  requesting  decision 
as  to  the  time  within  which  claims  for  loss  of  private  property 
accruing  during  the  World  War,  or  which  accrued  within  two  years 
prior  to  the  commencement  of  the  World  War,  may  be  presented  and 
considered  under  the  act  of  March  4,  1921,  41  Stat.,  1437,  authoriz- 
ing reimbursement  of  the  value  of  private  property  lost,  under  cer- 
tain conditions  therein  specified,  by  officers,  enlisted  men,  and  mem- 
bers of  the  Nurse  Corps  (female)  of  the  Army  and  which,  in  part, 
provides : 

That  no  claim  arising  under  this  act  shall  be  considered  unless  made  within 
two  years  from  the  time  that  It  accrued,  except  that  when  a  claim  accrues  in 
time  of  war,  or  when  war  intervenes  within  two  years  after  its  accrual,  such 
claim  may  be  presented  within  two  years  after  peace  Is  established. 

The  obvious  purpose  of  the  requirement  that  claims  for  reimburse- 
ment of  the  value  of  private  property  lost  in  the  military  service 
shall  be  made  within  two  years  from  the  date  of  the  loss  is  that  their 
adjudication  and  payment  may  be  effected  while  the  circumstances 
of  the  loss  and  the  value  of  the  property  may  be  more  readily  and 
accurately  determined.  In  order  not  to  impose  any  undue  hardship 
on  any  officer  or  enlisted  man  or  female  member  of  the  Army  Nurse 
C!orps  who,  in  time  of  war,  presumably  is  exclusively  devoted  to 
other  than  personal  matters  an  exception  is  made  as  to  losses  accru- 
ing immediately  before  and  during  a  war  by  providing  that  such 
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claims  may  be  presented  within  two  years  from  the  date  of  the 

termination  of  the  war.    The  question  presented  for  decision  is  the 

•date  of  the  termination,  within  the  meaning  of  this  law,  of  the  war 

between  the  United  States  and  the  Central  European  Powers. 

The  joint  resolution  of  March  3,  1921,  41  Stat.,  1359,  so  far  as  is 

material,  provides: 

That  in  the  interpretation  of  any  provision  relating  to  the  duration  or  date 
of  the  termination  of  the  present  war  or  of  the  present  or  exisfng  emergency, 
meaning  thereby  the  war  between  the  Imperial  German  Government  and  the 
Imperial  and  Royal  Austro-Hungarian  Government  and  the  Government  anrl 
people  of  the  United  States,  In  any  acts  of  Congress,  joint  resolutions,  or 
proclamations  of  the  President  containing  provisions  contingent  upon  the  dura- 
tion or  the  date  of  the  termination  of  such  war  or  of  such  present  or  existing 
emergency,  the  date  when  this  resolution  becomes  effective  shall  be  construed 
and  treated  as  the  date  of  the  termination  of  the  war  or  of  the  present  or  ex- 
isting emergency,  nothwlthstanding  any  provision  In  any  act  of  Congress  or 
joint  resolution  providing  any  other  mode  of  determining  the  date  of  such  termi- 
nation. And  any  act  of  Congress  or  any  provision  of  any  such  act  that  by  its 
terms  is  in  force  only  during  the  existence  of  a  state  of  war,  or  during  such 
state  of  war  and  a  Umited  period  of  time  thereafter,  shall  be  construed  and 
administered  as  if  such  war  between  the  Governments  and  people  aforesaid 
terminated  on  the  date  when  this  resolution  becomes  effective,  any  provision 
of  such  law  to  the  contrary  notwithstanding ;    •    ♦    •. 

The  joint  resolution  of  July  2, 1921,  42  Stat,  105, 107,  so  far  as  is 
material,  provides : 

That  the  state  of  war  declared  to  exist  between  the  Imperial  German  Crov- 
•ernment  and  the  United  States  of  America  by  the  joint  resolution  of  Congress 
approved  April  6, 1917,  is  hereby  declared  at  an  end. 

«  ^  •  V  «  •  « 

3.  That  the  state  of  war  declared  to  exist  between  the  Royal  Austro-Hun- 
garian Government  and  the  United  States  of  America  by  the  joint  resolution 
of  Congress  approved  December  7, 1917,  is  hereby  declared  at  an  end. 

6.  Nothing  herein  contained  shall  be  construed  to  repeal,  modify  or  amend 
the  provisions  of  the  joint  resolution  "  declaring  that  certain  acts  of  Congress, 
joint  resolutions  and  proclamations  shall  be  construed  as  If  the  war  had  ended 
and  the  present  or  existing  emergency  expired  "  approved  March  3, 1921    ♦    ♦    •. 

A  statute,  unless  otherwise  indicated,  is  prospective  in  its  opera- 
tion. The  joint  resolution  of  March  3, 1921,  enacted  one  day  prior  to 
the  law  authorizing  the  Secretary  of  War  to  settle  the  claims  of  officers, 
enlisted  men,  and  members  of  the  Army  Nurse  Corps,  for  reimburse- 
ment of  the  value  of  their  private  property  lost,  under  certain  condi- 
tions, in  the  military  service,  expressly  declares  that  in  the  interpreta- 
tion of  any  provision,  with  specified  exceptions, relating  to  the  duration 
or  date  of  "  the  present  or  existing  emergency,"  the  date  of  the  resolu- 
tion shall  be  construed  and  treated  as  the  date  of  termination  of  such 
emergency.  In  other  words,  the  joint  resolution  of  March  3, 1921,  an- 
nounces a  rule  of  construction  which  not  only  operates  on  laws  then 
in  force,  but,  where  applicable,  upon  laws  subsequently  enacted. 
Section  6  of  the  joint  resolution  of  July  2,  1921,  expressly  saves  such 
^construction. 
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When  considering  the  effect  of  the  joint  resolution  of  March  8, 
1921,  the  Attorney  (jeneral,  in  an  opinion  rendered  April  11,  1921, 
stated! 

It  is  true  that  the  field  with  which  the  joint  resolution  purports  to  deal  is 
limited,  and  is,  as  it  were,  carved  out  of  the  whole  field  of  a  state  of  war  existing 
for  all  purposes.  Nevertheless,  in  that  limited  field,  it  is  Just  as  impossible 
to  conceive  of  a  state  of  war  terminating  without  a  state  of  peace  beginning, 
just  as  impossible  to  conceive  of  a  period  of  time  which  has  ceased  to  be  a 
time  of  war  and  yet  has  not  become  a  time  of  peace,  as  it  is  in  the  larger  field 
of  a  state  of  war  for  all  purposes;  and,  since  it  is  impossible  to  conceive  of 
such  a  state  of  things,  it  follows,  I  think,  that  when  Congress,  in  the  Joint 
resolution  of  March  3,  1921,  declared  that,  for  certain  purposes  of  internal  law, 
the  state  of  war  existing  between  the  United  States  and  Germany  and  Austria 
should  be  considered  as  terminated,  it  also  declared,  by  necessary  implication, 
that,  for  those  same  purposes,  a  state  of  peace  should  be  considered  to  have 
begun  in  so  far  as  the  internal  affairs  of  the  United  States  are  concerned. 

It  is  not  a  question  as  to  whether  a  state  of  war  or  of  peace  actually  or 
technically  exists  between  the  United  States  and  Germany  and  Austria  so 
far  as  these  countries  as  among  themselves  are  concerned.  What  Ck)ngre6s 
has  done  is  to  declare  a  state  or  rather  condition  of  peace  to  exist  as  to  the 
laws  of  and  governing  the  United  States.  Read  in  this  light,  which  it  seems 
to  me  it  is  evident  is  the  true  intent  of  Congress,  all  acts  and  regulations 
depending  for  their  force  upon  a  state  of  war  or  emergency  are  of  no  further 
force. 

Answering  your  question  specifically,  I  have  to  advise  that  the  two- 
year  limitation  made  by  the  act  of  March  4, 1921,  cited,  within  which 
may  be  presented  claims  for  reimbursement  of  the  value  of  private 
property  lost  in  the  military  service  during  the  World  War,  or  im- 
mediately prior  thereto,  begins  to  run  March  4,  1921,  and  expires 
March  3, 1923. 

ACCOUNTING   FOR   ESCHEATED    FUNDS   OF   THE   DISTRICT    OF 

COLUMBIA. 

The  requirement  of  the  act  of  March  3,  1901,  31  Stat,  1251,  that  funds  escheated 
thereunder  be  disbursed  by  the  Commissioners  of  the  District  of  Columbia 
for  the  benefit  of  the  poor,  is  not  satisfied  by  merely  turning  such  funda 
over  to  a  relief  association,  but  evidence  of  the  actual  expenditure  of  the 
funds  for  the  benefit  of  the  poor  must  be  furnished,  tfbcompanied  by  a 
certificate  of  approval  from  the  commissioners. 

Decision  by  Comptroller  General  McCarl,  May  11,  1922: 

The  Chief,  State  and  Other  Departments  Division,  under  date  of 
April  21, 1922,  submitted  a  memorandimi  decision  that  the  disbursing- 
officer  of  the  District  of  Columbia  was  entitled  to  credit  in  the  settle- 
ment of  his  accounts  for  $725.60  paid  by  him  November  12,  1921,  to 
the  citizens'  relief  association  out  of  the  fund  carried  on  the  books 
of  the  Treasury  Department  as  the  "  Escheated  estates  relief  fund, 
District  of  Columbia,"  on  an  order  of  the  Commissioners  of  the 
District  of  Columbia  dated  November  8,  1921. 

Nothing  accompanies  the  disbursing  officer's  accounts  indicating 
any  action  in  the  matter  by  the  commissioners  except  their  order  tO' 
pay  the  money  to  the  association,  nor  is  there  any  evidence  tx)  show 
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that  the  association  has  expended  the  money  ^^  for  the  benefit  of  the 

poor." 

This  fund  arises  out  of  section  388  of  the  act  of  March  3, 1901,  31 

Stat.,  1251,  establishing  a  code  of  law  for  the  District  of  Columbia, 

as  follows: 

If  there  be  no  widow  or  relations  of  Intestate  within  the  fifth  degree,  which 
shall  be  reckoned  by  coming  down  from  the  common  ancestor  to  the  more  re- 
mote, the  whole  surplus  shall  belong  to  the  District  of  Columbia,  to  be  dis- 
bursed by  the  Commissioners  of  the  District  for  the  benefit  of  the  poor. 

That  law  does  not  exempt  the  commissioners  from  accounting  for 
the  moneys  expended  under  its  provisions.  The  intention  of  the  law 
is  not  met  by  merely  turning  over  to  the  association  money  from  that 
fund  without  requiring  the  necessary  evidence  showing  that  it  has  ex- 
pendod  the  money  for  the  benefit  of  the  poor.  The  specific  require- 
ment of  the  act  is  that  the  money  is  "  to  be  disbursed  "  by  the  commis- 
sioners. That  is  not  a  disbursement  which  turns  over  the  whole  fund 
to  another  without  any  further  accounting,  but  it  is  simply  a  transfer 
of  f  imds. 

Section  2  of  the  act  of  March  3, 1883, 22  Stat.,  471,  provides— 

♦  •  ♦  and  the  accounts  for  all  disbursements  of  the  Commissioners  of  said 
District  shall  be  made  monthly  to  the  accounting  officers  of  the  Treasury  by 
tlie  auditor  for  the  District  of  Columbia  on  vouchers  certified  by  the  Commis- 
sioners, as  now  required  by  law.    ♦    ♦    ♦. 

The  provisions  in  this  act  are  not  changed  by  the  act  of  June  30, 
1898,  30  Stat.,  526,  appointing  a  disbursing  officer  for  the  District 
of  Columbia.  Credit  for  the  payment  in  question  should  be  sus- 
pended for  evidence  showing  that  the  association  has  expended  the 
moneys  in  accordance  with  the  provisions  of  section  388  of  the  Dis- 
trict Code,  to  be  accompanied  by  a  certificate  of  approval  of  the 
commissioners. 

The  memorandum  decision  is  modified  accordingly. 


OPERATIONS  BY  PRIVATE  SURGEONS— ARMY  FIELD  CLERK. 

The  cost  of  an  operation  by  a  private  surgeon  to  remove  facial  dlsfi^renient  of 
an  Army  field  clerk,  not  necessary  to  fit  him  for  performance  of  military 
duties,  is  a  personal  expense  and  not  payable  from  public  funds. 

Decision  by  Comptroller  General  McCarl,  May  12,  1922: 

Dr.  William  E.  Chenery  requested,  April  9,  1922,  review  of  settle- 
ment No.  787224,  dated  June  16,  1921,  wherein  the  Auditor  for  the 
War  Department  disallowed  his  claim  for  $35  as  payment  for  an 
operation  on,  and  subsequent  treatment  of,  the  nose  of  Donald  B. 
Falvey,  Army  field  clerk,  during  the  period  May  14  to  29,  1919, 

The  Army  field  clerk  was  on  duty  at  the  headquarters,  First  Corps 
Area,  when  consultation  was  had  with  the  attending  surgeon  there 
relative  to  a  disfigurement  of  his  nose  and  request  made  that  an 
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operation  be  performed  to  remove  the  disfigurement.  Information 
was  given  that  no  medical  officer  of  the  Army  was  available  who  was 
skilled  in  the  operation  required,  but  that  the  operation  was  not 
necessary  to  fit  Falvey  for  the  performance  of  his  military  duties. 
P^alvey  states  that  the  disfigurement  of  his  nose  was  incurred  in  the 
military  service;  that  his  vocation  when  in  civil  life  was  that  of  a 
salesman;  that  the  disfigurement  of  his  nose  militated  against  his 
success  in  his  vocation ;  and  that  he  sought  and  obtained  claimant's 
professional  services  in  removing  the  alleged  handicap.  Claimant 
states  that  the  operation  was  for  a  deviated  septum  which  was  a 
matter,  of  gradual  growth  and  could  have  nothing  to  do  with  trau- 
matism and  that  the  operation  was  concerned  more  with  the  restora- 
tion of  free  respiration  than  with  the  removal  of  a  deformity.  It 
is  insisted  that  the  resulting  expense  of  $35  should  be  borne  by  the 
United  States. 

The  act  of  July  11,  1919,  41  Stat,  121,  making  appropriation  for 
the  Army  for  the  fiscal  year  1920,  the  fiscal  year  in  which  this  treat- 
ment was  secured,  makes  provisions  for  the  treatment  of  officers,  en- 
listed men,  and  other  military  personnel  by  civilian  physicians  when 
entitled  thereto  by  law,  regulations,  or  contract  Paragraph  1476, 
Army  Regulations,  1913-1917,  states,  among  other  things,  that — 

Treatment  of  chronic  complaints  by  a  specialist  will  not  be  paid  for  unless 
authority  to  employ  such  specialist  has  been  obtained  from  the  Surgeon  GeneraL 

The  Surgeon  General  considered  the  matter  as  a  personal  obliga- 
tion. According  to  the  admissions  of  the  persons  concerned,  the 
operation  was  desired  to  remedy  a  facial  disfigurement,  the  result  of 
a  gradual  growth,  which  in  nowise  interfered  with  the  performance 
of  military  duties.  The  Army  field  clerk  desired  the  removal  not 
because  it  would  enable  him  to  render  more  efficient  military  service 
but  because  it  was  thought  that  the  removal  of  the  disfigurement 
would  aid  in  civilian  pursuits  after  his  discharge  from  the  Army. 

The  expense  incurred  for  the  operation  was  a  personal  obligation 
and  there  is  no  authorization  for  its  payment  from  public  funds. 
See  27  Comp.  Dec,  621 ;  Preston  v.  United  States^  37  C.  Cls.,  39. 

Upon  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment is  sustained. 


ERECTION   OF  HOSPITALS— VETERANS'  BUREAU. 

The  inhibition  in  section  1136  of  the  Revised  Statutes  against  the  construction 
of  buildings  of  a  permanent  nature  unless  specifically  appropriated  for  by 
Congress  is  applicable  only  to  buildings  requiring  the  use  of  Army  appro- 
priations for  their  construction,  and  does  not  bar  the  construction,  as 
part  of  the  permanent  equipment  of  the  War  Department,  of  hospitals 
for  the  treatment  of  beneficiaries  of  the  Veterans'  Bureau  from  the  allot- 
ment made  to  the  War  Department  by  the  Veterans'  Bureau  from  the  appro- 
priation for  medical  and  hospital  service,  act  of  March  4,  1921,  41  Stat, 
1374,  provided  such  projects  have  the  approval  of  the  President. 
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Comptroller  General  McCarl  to  the  Secretary  ^f  War,  May  12,  1922: 

I  have  your  letter  of  May  5, 1922,  requesting  decision  whether  use 
of  the  allotment  by  the  United  States  Veterans'  Bureau  to  the  War 
Department  from  the  appropriation  "  Medical  and  hospital  services, 
1922,"  carried  by  the  act  of  March  4,  1921,  41  Stat.,  1374,  of  $42,000 
for  the  erection  of  a  hospital  for  neuropsychiatric  beneficiaries  of  the 
Veterans'  Bureau  at  Fort  Sam  Houston,  Tex.,  is  prohibited  by  sec- 
tion 1136,  Kevised  Statutes,  as  amended,  or  by  any  other  statutory 
restriction. 

The  section  referred  to,  which  prohibits  the  construction  of  bar- 
racks or  quarters  and  buildings  and  structures  of  a  permanent  nature 
unless  upon  detailed  estimates  previously  submitted  to  Congress  and 
specially  appropriated  for,  is  found  in  Title  XIV  of  the  Kevised 
Statutes  relating  to  the  Army.  It  is  a  restriction  placed  upon  the  use 
of  general  Army  appropriations,  and  has  no  relation  to  the  expendi- 
ture of  appropriations  of  the  Veterans'  Bureau  or  to  the  construc- 
tion of  buildings  by  or  for  that  bureau. 

The  appropriation  for  medical  and  hospital  services  for  the 
Bureau  of  War  Risk  Insurance  now  being  administered  by  the  Vet- 
erans' Bureau  provides  that  allotments  thereof  may  be  made  to  your 
department  for  disbursement  for  the  purposes  of  the  appropriation. 
The  appropriation  itself  does  not  provide  for  the  construction  of 
hospitals,  but  the  unexpended  balance  thereof  was  by  section  8  of  the 
act  of  August  9,  1921,  42  Stat.,  149,  made  available  for  expenditure 
by  the  Veterans'  Bureau  in  such  manner  as  the  director  thereof  deems 
necessary  in  carrying  out  the  purposes  of  that  act. 

Section  9  of  the  act  authorizes  the  director,  in  the  event  that  Got- 
emment  hospitals  are  insufficient,  to  acquire,  with  the  approval  of 
the  President,  additional  facilities  by  purchase  or  otherwise,  and 
provides  that  new  hospitals  so  acquired  shall  become  part  of  the  per- 
manent equipment  of  the  Veterans'  Bureau  or  of  some  one  of  the 
then  existing  agencies  of  the  Government,  including  the  War  De- 
partment. 

These  sections  carry  authority  in  the  director,  subject  to  the  ap- 
proval of  the  President,  to  construct  hospitals  for  bureau  benefi- 
ciaries as  part  of  the  permanent  equipment  of  the  War  Department. 
If  the  pi*)posed  construction  has  the  President's  approval  it  is  au- 
thorized. 

EQUIPMENT   OF   HOSPITALS   TRANSFERRED    TO    VETERANS* 

BUREAU. 

The  administrative  duty  required  of  the  Secretary  of  the  Treasury  in  equip- 
ping hospitals,  formerly  exercised  through  the  Public  Health  Service,  was 
not  transferred  to  the  Veternns*  Bureau,  and  there  is  no  authority  for  allot- 
Ing  any  portion  of  the  appropriation  for  additional  hospital  facilities,  made 
by  the  act  of  March  4,  1921.  41  Stat.,  1365,  to  the  Veterans'  Bureau  for 
expenditures  by  that  bureau. 
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Comptroner  Creneral  McCarl  to  the  Seeretaiy  of  the  TremBuxyy  May  12, 1922: 

I  have  your  letter  of  May  6, 1922,  requesting  decision  whether  vou 
may  lawfully  allot  and  transfer  to  the  United  States  Veterans'  Bu* 
reau  $200,000  of  the  appropriation  made  by  the  act  of  March  4, 
1921,  41  Stat.,  1365,  the  amount  so  allotted  and  transferred  to  be  ex- 
pended by  the  Veterans'  Bureau  for  movable  equipment  of  hospi- 
tals which  were  transferred  from  the  Public  Health  Service  to  the 
Veterans'  Bureau  by  the  Executive  order  of  April  29, 1922. 

The  appropriation  in  question  was  made  for  carrying  into  effect 
the  provisions  of  the  act  in  which  it  appears  authorizing  the  Secre- 
tary of  the  Treasury  to  provide  additional  hospital  facilities  for 
patients  of  the  Bureau  of  War  Kisk  Insurance  or  of  the  Federal 
Board  for  Vocational  Education,  including  equipment  and  acces- 
sories of  such  additional  hospitals  as  might  thus  be  provided. 

The  procuring  of  additional  hospital  facilities  under  the  act  and 
appropriation  aforesaid  is  a  matter  of  administration,  entirely  sep- 
arate and  apart  from  the  furnishing  of  medical  and  hospital  services 
to  authorized  beneficiaries,  with  which  the  Secretary  of  the  Treas- 
ury is  charged  by  the  statute.  Formerly  both  the  Bureau  of  War 
Bisk  Insurance  and  the  Public  Health  Service  were  under  the 
Treasury  Department,  so  that  any  administrative  duty  imposed 
upon  the  Secretary  by  the  act  might  be  discharged  by  him  thi*ough 
those  subordinate  offices  of  his  department*  I  understand  that  the 
duty  of  equipping  newly  acquired  hospitals  has  heretofore  been  dis- 
charged through  the  Public  Health  Service. 

The  Veterans'  Bureau  is  now  a  separate,  independent  bureau,  not 
a  subordinate  branch  of  the  Treasury  Department,  and  therefore  is 
not  an  instnunentality  through  which  the  Secretary  of  the  Treasury 
may  discharge  a  duty  imposed  upon  him  by  law.  Accordingly,  stat- 
utory authority  for  allotting  any  portion  of  the  appropriation  which 
has  been  placed  by  law  under  the  administration  of  the  Secretary  of 
the  Treasury  for  administration  by  the  Veterans'  Bureau  is  essential 
to  the  validity  of  any  such  allotment. 

Section  9  of  the  act  of  August  9,  1921,  42  Stat.,  150,  authorizes 
the  President  to  transfer  to  the  Director  of  the  Veterans'  Bureau 
the  direction,  operation  and  control  of  specifically  designated  hospi- 
tals then  under  the  purisdiction  of  the  Public  Health  Service.  The 
Executive  order  of  April  29, 1922,  transferred  to  the  Veterans'  Bureau 
certain  specifically  designated  Public  Health  Service  hospitals  in- 
cluding some  then  under  construction  or  projected  under  existing 
law.  Neither  the  act  nor  the  order  provides  or  seems  to  contemplate 
that  the  work  of  construction  or  of  equipment  provided  for  by  the 
act  of  March  4,  1921,  shall  be  transferred  from  the  Secretary  of  the 
Treasury  to  the  Director  of  the  Veterans'  Bureau. 
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As  a  matter  of  practical  administration  I  think  there  can  be  no 
objection  to  acceptance  by  you  of  the  services  and  recommendations  of 
the  Veterans'  Bureau  in  arranging  for  and  procuring  equipment  for 
these  hospitals,  but  responsibility  for  the  expenditure  of  the  appro- 
priation remains  with  you,  and  there  is  no  authority  for  allotting  any 
portion  of  it  to  the  Veteran's  Bureau  for  expenditure  by  that  bureau. 


FEDERAL  AID  TO  STATES  FOR  PROMOTION  OF  THE  WELFARE 
AND    HYGIENE   OF   MATERNITY   AND   INFANCY. 

Tlie  act  of  November  23, 1921,  42  Stat,  224,  providing  Federal  aid  to  the  States 
for  tiie  promotion  of  the  welfare  and  hygiene  of  maternity  and  Infancy, 
places  no  specific  fiscal  year  restriction  upon  the  expenditure  by  the  States 
of  the  funds  apportioned  and  paid  to  them. 

The  public  funds  apportioned  to  a  State  during  the  fiscal  year  1922  under  the 
act  of  November  23,  1921,  42  Stat,  224,  but  not  paid  during  that  year,  are 
available  for  payment  to  and  expenditure  by  the  State  only  until  the 
close  of  the  fiscal  year  1923. 

The  apportionment  and  payment  of  one  amount  under  the  act  of  November  23, 
1921,  42  Stat.,  224,  to  a  particular  State  does  not  prevent  certifying  addi- 
tional amounts  to  the  same  State  from  the  same  &cal  year  appropriation 
If  any  unexpended  balance  thereof  remain,  as  often  as  changed  conditions 
may  warrant. 

The  act  of  November  23,  1921,  42  Stat,  224,  does  not  require  that  the  amounts 
paid  to  the  various  States  shall  draw  Interest  until  expended  nor  does  it 
contemplate  that  funds  should  be  furnished  to  the  States  In  larger  amounts 
than  can  be  promptly  applied  to  the  purposes  for  which  furnished,  thus 
necessitat.ng  their  retention  by  the  State  for  any  length  of  time,  but  should 
such  funds  in  the  ordinary  course  of  being  placed  on  deposit  result  In  the 
accrual  of  interest  such  interest  inures  to  the  benefit  of  the  United  States 
as  the  owner  of  the  fund,  and  should  be  paid  into  the  Treasury  of  the 
United  States  accordingly. 

Comptroller  General  McCarl  to  the  Secretary  of  Labor,  May  12,  1922: 

I  have  your  letter  of  April  13,  1922,  requesting  decision  of  cer- 
tain questions  arising  under  the  act  of  Npv^mber  23,  1921,  42  Stat., 
224,  for  the  promotion  of  the  welfare  and  hygiene  of  maternity  and 
infancy,  and  for  other  purposes. 

Section  2  of  the  act  provides : 

For  tlie  purpose  of  carrying  out  the  provisions  of  this  Act,  there  is  author- 
ized to  be  appropriated,  out  of  any  money  in  the  Treasury  not  otherwise  ap- 
propriated, for  the  current  tiscal  year  $480,000,  to  be  equally  apportioned 
among  the  several  States,  and  for  each  subsequent  year,  for  the  period  of  five 
years,  $240,000,  to  be  equally  apportioned  among  the  several  States  in  the  man- 
ner hereinafter  provided:  Provided,  That  there  is  hereby  authorized  to  be 
appropriated  for  the  use  of  the  States,  subject  to  the  provisions  of  this  Act. 
for  the  fificiil  year  ending  June  30,  1922.  an  additional  sum  of  $1,000,000,  and 
annually  thereafter,  for  the  period  of  five  years,  an  additional  sura  not  to  exceed 
$1,000,000 :  Provided  further.  That  the  additional  appropriations  herein  author- 
ized shall  be  apportioned  $5  000  to  each  State  and  the  balance  among  the 
States  in  the  proportion  which  their  population  bears  to  the  total  population 
of  the  States  of  the  United  States,  according  to  the  last  preceding  United^ 
States  census:  And  provided  further,  That  no  payment  out  of  the  additional 
appropriation  herein  authorized  shall  be  made  in  any  year  to  any  State  until 
an  equal  sum  has  been  appropriated  for  that  year  by  the  legislature  of  such 
State  for  the  maintenance  of  the  services  and  facilities  provided  for  in  this  Act, 

So  much  of  the  amount  apportioned  to  any  State  for  any  fiscal  year  as 
remains  unpaid  to  such  State  at  the  close  thereof  shall  be  available  for  er 
pendltures  in  that  State  until  the  dose  of  the  succef^ding  fiscal  year. 
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Section  4  of  the  act  provides  that  in  order  to  secure  the  benefit 
of  the  appropriations  made  by  section  2  any  State  shall,  through  its 
legislative  authority  or  temporarily  through  the  governor  as  far  as 
he  is  authorized  by  State  law,  accept  the  provisions  of  the  act  and 
designate,  or  authorize  the  creation  of  a  State  agency  with  which 
the  Children's  Bureau  of  your  department  may  cooperate  in  the 
administration  of  the  provisions  of  the  act.  Section  8  provides  that 
any  State  desiring  to  receive  the  benefits  of  the  act  shall  by  the 
agency  described  in  section  4  submit  to  the  Children's  Bureau  for 
approval  of  the  Board  of  Maternity  and  Infant  Hygiene  detailed 
plans  for  carrying  out  the  provisions  of  the  act  in  such  State. 

Section  7  provides  that  within  60  days  after  any  appropriation 
authorized  by  the  act  has  been  made,  the  Children's  Bureau  shall 
make  the  apportionment  provided  for  in  the  act  and  shall  certify 
to  the  Secretary  of  the  Treasury  and  to  the  treasurers  of  the  various 
States  the  amount  which  has  been  apportioned  to  each  State  for  the 
fiscal  year  for  which  such  appropriation  has  been  made. 

Sections  10  and  11  of  the  act  provide : 

Sec.  10.  Within  sixty  days  after  any  appropriation  authorized  by  this 
Act  has  been  made,  and  as  often  tJiereafter  while  such  appropriation  remains 
unexpended  as  changed  conditions  may  warrant,  the  Children's  Bureau  shall 
ascertain  the  amounts  that  have  been  appropriated  by  the  legislatures  of  the 
several  Stiites  accepting  the  provisions  of  this  Act  and  shall  certify  to  the 
Secretary  of  the  Treasury  the  amount  to  which  each  State  Is  entitled  under 
the  provisions  of  this  Act.  Such  certificate  shiU  stJite  (1)  that  the  State  has, 
through  its  legislative  auhorlty,  accepted  the  provisions  of  this  Act  and  desig- 
nated or  autJiorized  the  creation  of  an  agency  to  cooperate  with  the  Children's 
Bureau,  or  that  the  State  has  otherwise  accepted  this  Act,  as  provided  in  sec- 
tion 4  hereof;  (2)  the  fact  that  the  proper  agency  of  tJie  State  has  submitted 
to  the  Children's  Bureau  detailed  plans  for  carrying  out  the  provisions  of  this 
Act,  and  that  such  plans  have  been  approved  by  the  board;  (3)  tJie  amount, 
if  any,  that  has  been  appropriated  by  the  legislature  of  the  State  for  the 
maintenance  of  the  services  and  facilities  of  this  Act,  as  provided  in  section  2 
hereof;  and  (4)  the  amount  to  which  the  State  is  entitled  under  the  provisions 
of  this  Act.  Such  certificate,  when  in  conformity  with  the  provisions  hereof, 
shall,  until  revoked  as  provided  in  section  12  hereof,  be  sufficient  authority  to  the 
Secretary  of  the  Treasury  to  make  payment  to  the  State  in  accordance  there- 
with. 

Sec.  11.  Each  State  agency  cooperating  with  the  Children's  Bureau  under 
this  Act  shall  make  such  reports  concerning  its  operations  and  expenditures  as 
shall  be  prescribed  or  requested  by  the  bureau.  The  Children's  Bureau  may, 
with  the  approval  of  the  board,  and  shall,  upon  request  of  a  majority  of  the 
board,  withhold  any  further  certificate  provided  for  In  section  10  hereof  when- 
ever It  shall  be  determined  ns  to  nny  State  that  the  airency  thereof  has  not 
properly  expended  the  money  paid  to  it  or  the  moneys  herein  required  to  be 
appropriated  by  such  State  for  the  purposes  and  in  accordance  with  the  provi- 
sions of  this  Act.  Such  certificate  may  be  withheld  until  such  time  or  upon  such 
conditions  as  the  Children's  Bureau,  with  the  approval  of  the  board,  may  deter- 
mine: when  so  withheld  the  State  agency  may  nppeal  to  the  President  of  the 
United  States  who  may  either  afiirm  or  reverse  the  action  of  the  Bureau  with 
such  directious  as  he  shall  consider  proper:  Provided,  That  before  any  such 
rertlflcate  shall  be  withheld  from  any  State,  th(»  chairman  of  the  hoard 
shall  give  notice  in  writing  to  the  authority  designated  to  represent  the  State, 
stating  specifically  wherein  said  State  has  failed  to  comply  with  the  provisiong 
of  this  Act 
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You  submit  for  decision  certain  specific  questions,  as  follows: 

(a)  Are  public  funds  paid  by  the  Treasury  Department  to  a  given  State 
during  the  fiscal  year  1922  available  for  expenditure  therein  until  the  clofle  of 
the  succeeding  fiscal  year? 

(5)  If  money  apportioned  to  a  State  in  the  fiscal  year  1922  is  not  paid 
by  the  Secretary  of  the  Treasury  to  a  State  treasurer  until  the  fiscal  year  1923, 
will  the  State  have  until  the  close  of  the  fiscal  year  1924  to  expend  the  money 
•so  apportioned? 

(c)  Can  the  Department  of  Labor  authorize  one  payment  to  a  State  during 
the  current  fiscal  year  and  one  or  more  payments  during  the  ensuing  fiscal 
j^ear  from  the  1922  appropriation? 

{a)  The  statute  places  no  specific  restriction  upon  expenditures 
by  the  States  of  moneys  which  they  have  received  during  the  fiscal 
year  for  which  appropriated  other  than  the  requirement  of  section 
11  that  they  shall  make  such  report  of  expenditures  to  the  Children's 
Bureau  as  shall  be  prescribed  and  requested  by  that  bureau.  The 
appropriations  are  by  fiscal  years,  but  it  is  for  the  bureau  to  deter- 
mine, subject  to  the  appeal  to  the  President  provided  by  the  section, 
whether  any  State  has  properly  expended  the  moneys  which  it  has 
received,  there  being  no  specific  fiscal-year  restriction  upon  expendi- 
tures by  the  States,  and  no  accounting  for  such  expenditures  other 
than  the  reports  required  by  section  11.  Expenditure  during  fiscal 
year  1923  is  authorized.    See  also  (&). 

(6)  Any  part  of  the  appropriation  for  the  fiscal  year  1922  appor- 
tioned to,  but  not  paid  to,  a  State  during  that  fiscal  year  is,  by  the 
concluding  paragraph  of  section  2,  available  for  expenditure  in  that 
State  until  the  close  of  the  fiscal  year  1923  and  no  longer. 

(c)  Section  10  of  the  act  provides  that  the  Children's  Bureau 
shall  ascertain  and  certify  the  amount  to  which  each  State  is  entitled 
under  the  act  within  60  days  after  the  appropriation  authorized 
by  the  act  has  been  made  "  and  as  often  thereafter  while  such  appro- 
priation remains  unexpended  as  changed  conditions  may  warrant." 
Any  balance  of  an  allotment  of  the  appropriation  for  the  fiscal 
year  1922  unexpended  at  the  close  of  that  year  continues  available 
for  certification  until  the  close  of  the  fiscal  year  1923  as  often  as 
changed  conditions  may  warrant. 

You  have  also  submitted  for  approval  two  forms  of  certificate 
which  you  have  framed  for  use  under  section  10  of  the  act  and  ask 
whether  a  separate  certificate  for  each  payment  is  required  or  one 
certificate  on  which  is  indicated  the  amount  of  each  payment.  This 
question  is  one  of  convenient  and  orderly  administration,  involving 
the  use  of  blank  forms  only,  and  will  be  handled  and  disposed  of  in 
due  course  as  a  forma  matter.  If  there  is  objection  to  the  forms,  you 
will  be  notified  later  of  such  objection. 

You  ask  whether  the  General  Accounting  Office  will  require  evi- 
dence other  than  the  proposed  certificates  as  to  expenditures  and 
ttnezpoided  balances  of  the  several  States.    Reserving  any  objection 
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to  the  sufficiency  of  the  certificates  to  support  payments  made  to  the 
several  States,  the  law  requires  of  the  States  no  accounting  for  ex- 
penditui*e  other  than  the  report  to  the  Children's  Bureau  required 
by  paragraph  11  of  the  act.  The  authorized  action  of  the  board  and 
bureau  upon  that  report  in  withholding  future  certification  is  the 
penalty  for  improper  expenditures  and  is  made  final  except  for  the 
right  of  the  States  to  appeal  to  the  President. 

You  also  ask  whether  any  interest  which  may  accrue  on  Federal 
funds  while  they  remain  unexpended  should  be  accoimted  for  by  the 
State  to  the  Department  of  Labor. 

There  is  no  specific  requirement  of  law  that  funds  paid  to  the 
States  shall  draw  interest  or  that  any  interest  accruing  on  deposits  of 
such  fimds  shall  be  accounted  for  to  the  United  States,  but  the  act 
does  not  contemplate  that  the  States  shall  profit  by  the  statute  other- 
wise than  in  the  manner  and  to  the  extent  specifically  provided  for 
by  law.  While  the  law  provides  for  payment  of  the  allotments  to 
the  States  upon  certificate  of  compliance  with  the  statutory  require- 
ments, the  moneys  so  paid  by  the  Federal  Government  are  held  in 
trust  by  the  States  for  the  purposes  of  the  act  until  they  have  been 
expended  for  those  purposes.  The  law  does  not  contemplate  that  the 
moneys  shall  be  held  by  the  States  and  bear  interest,  but  shall 
be  promptly  applied  to  the  purpose  for  which  furnished,  and  the 
moneys  should  not  be  furnished  in  amounts  necessarily  resulting  in 
large  sums  being  held,  and  thus  bear  interest,  but  where  in  the  ordi- 
nary procedure  of  moneys  being  placed  in  a  depositary  interest  is 
obtained  any  interest  accruing  while  the  moneys  are  so  held  by  the 
States  inures  to  the  benefit  of  the  United  States  as  owner  of  the 
funds  and  not  to  the  States  as  trustees  and  should  be  accounted  for 
and  paid  into  the  United  States  Treasury  accordingly. 


APPROPRIATIONS^TBANSPORTATION     OF     HOUSEHOLD 

EFFECTS. 

The  issuance  in  April,  1921,  of  shipping  orders  for  the  transportation  of  house- 
hold effects  of  an  employee  of  the  Public  Health  Service  did  not  obligate 
the  appropriation  for  "  Field  investigations  of  the  Public  Health  Service, 
1921,"  when  the  transportation  was  not  effected  until  in  August,  1921,  and 
the  cost  thereof  should  accordingly  be  charged  to  the  appropriation  for  the 
fiscal  year  1922. 

Decision  by  Comptroller  General  McCarl,  May  12,  1922: 

H.  S.  Cummings,  Surgeon  General,  United  States  Public  Health 
Service,  applied  March  28,  1922,  presumably  under  authority  of  the 
Secretary  of  the  Treasury,  for  review  of  the  settlement  No.  40986, 
<lat€d  March  23,  1922,  Treasury  Department  Division,  this  office, 
wherein  payment  of  $91.20,  among  other  items  aggregating  $4,462.29, 
was  made  to  the  Elgin,  Joliet  &  Eastern  Railway  Co.  for  transporta- 
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tion  of  household  goods,  per  bill  of  lading  No.  T-578735,  August  19, 
1921,  the  same  having  been  charged  to  the  appropriation  '^  Field  in- 
vestigations of  public  health,  1922." 

Request  is  made  that  the  amount  be  charged  to  the  appropriation 
^Field  investigations  of  public  health,  1921,"  for  reasons  stated,  as 
follows : 

You  are  Informed  that  bill  No.  2200,  voucher  No.  13877,  amount  $91.20  covers 
the  transportation  of  the  personal  effects  of  Associate  Sanitary  Engineer  H.  W. 
Streeter  moving  from  Cincinnati,  Ohio,  to  JoU^t,  111.,  on  August  19,  1921,  under 
orders  dated  April  27,  1921.  In  view  of  the  fact  that  the  shipper's  orders  au- 
thorizing the  transportation  of  these  personal  eflPects  were  issued  In  April  1921, 
it  is  apparent  that  their  movement  should  be  charged  to  the  same  appropria- 
tion as  other  expenses  created  under  this  order.  As  this  item  of  $91.20  has 
been  erroneously  charged  to  "  Field  investigations  of  public  health,  1922,"  with- 
out provision  for  ample  funds  to  meet  its  payment,  it  is  requested  that  the 
necessary  adjustment  be  made  so  that  the  appropriation  "  Field  investigations 
of  public  health,  1921,"  be  charged,  and  **  Field  Investigations  of  public  health, 
1922,"  be  credited  with  a  like  amount. 

The  expense  for  transportation  of  the  personal  effects  of  Associate 
Sanitary  Engineer  H.^W.  Streeter,  from  Cincinnati,  Ohio,  to  Joliet, 
111.,  under  bill  of  lading  dated  August  19, 1921,  was  properly  incurred 
during  the  fiscal  year  ending  June  30, 1922.  The  issuing  of  the  travel 
order  in  1921  did  not  in  itself  obligate  the  appropriation  for  the  fiscal 
year  1921,  but  was  dependent  on  the  transportation  involved  therein 
being  in  fact  performed  within  the  fiscal  year.  Under  the  provisions 
of  section  3690,  Revised  Statutes,  the  expense  can  not  be  charged  to 
the  appropriation  for  the  fiscal  year  1921,  but  must  be  charged  to  the 
appropriation  for  the  fiscal  year  1922,  as  charged  in  the  settlement. 
See  22  Comp.  Dec,  349. 

Upon  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment is  sustained. 


ACCOUNTING— PRINCIPAL  AND  INTEREST  OF  SEED-GRAIN 

LOANS. 

Funds  received  as  repayment  of  the  principal  of  seed-grain  loans  made  under 
the  act  of  March  3,  1921,  41  Stat.  1347,  should  be  credited  to  the  appropria- 
tion from  which  drawn,  but  any  interest  received  on  such  loans  must  be 
deposited  to  **  MisceUaneous  receipts.*' 

Decision  by  Comptroller  General  McCarl,  May  12,  1922: 

The  Chief  of  the  State  and  Other  Departments  Division,  this  office, 
submitted  April  24,  1922,  the  matter  as  to  whether  the  amounts  col- 
lected, principal  and  interest,  on  account  of  loans  made  to  farmers  for 
the  purchase  of  seed  grain,  pursuant  to  the  act  of  March  3,  1921,  41 
Stat,  1347,  properly  are  for  credit  under  the  appropriation  for  said 
purposes,  same  act,  or  whether  they  properly  are  for  credit  to  mis- 
cellaneous receipts. 

The  memorandum  decision  of  the  Chief  of  the  State  and  Other 
Departments  Division  is,  in  part,  as  follows : 

I  hold  that  the  appropriation  "  Farmers*  seed-jerrain  loans.  1921-1022."  is  not 
a  revolving  fund  and  that  *' advances,  loans,  or  sales"  made  by  the  Secretary 


DECISIONS  OF  THE  COMFTROIJ4EB  GENEBAIj.  657 

of  Agriculture  under  this  act  *  *  *  the  whole  of  the  proceeds  of  repayment 
of  said  loans,  principal  and  Interest,  should  be  covered  in  to  the  credit  of 
** Miscellaneous  receipts'*  general  fund. 

The  act  of  March  3, 1921,  41  Stat.,  1347,  provides: 

PuBCHASB  OF  SEED  GRAIN  FOR  DROUGHT- STRICKEN  AREAS. — ^Thst  the  Secretary  of 
Agriculture  Is  hereby  authorized,  for  the  crop  of  1921,  to  make  advances 
or  loans  to  farmers  in  the  drought-striclcen  areas  of  the  United  States,  where 
be  shall  find  that  special  need  for  such  assistance  exists,  for  the  purchase  of 
wheat,  oats,  barley,  and  flaxseed  for  seed  purposes,  and,  when  necessary,  to 
procure  such  seed  and  sell  same  to  such  farmers.  Such  advances,  loans,  or 
sales  shall  be  made  upon  such  terms  and  conditions  and  subject  to  such 
regulations  as  the  Secretary  of  Agriculture  shall  prescribe,  Including  an  agree- 
ment by  each  farmer  to  use  the  seed  thus  obtained  by  him  for  the  production 
of  grain  or  flaxseed.  A  first  lien  on  the  crop  to  be  produced  from  seed  ob- 
tained through  a  loan,  advance,  or  sale  made  under  this  section  shall,  in  the 
discretion  of  the  Secretary  of  Agriculture,  be  deemed  sufficient  security  therefor. 
The  total  amount  of  such  advances,  loans,  or  sales  to  any  one  farmer  shall 
not  exceed  the  sum  of  $200.  All  such  advances  or  loans  shall  be  made  through 
such  agencies  as  the  Secretary  of  Agriculture  shall  designate.  For  carrying 
out  the  purposes  of  this  section  there  is  hereby  appropriated,  out  of  any 
moneys  in  the  Treasury  not  otherwise  appropriated,  the  sum  of  $2,000,000,  to  be 
innnediately  available. 

The  appropriation  by  its  terms  is  limited  to  the  crop  of  1921,  and 
the  loans  are  necessarily  accomplished  when  the  seeding  for  such 
crop  is  made.  The  repayments  of  the  loans  must  come  after  the 
seeding,  and  hence  there  can  be  no  authority  again  to  use  for  loans 
the  funds  which  have  been  or  hereafter  may  be  credited  to  the  appro- 
priation from  the  repayment  of  the  original  loans.  The  appropria- 
tion thus  can  not  become  a  revolving  fund.  The  placing  of  the  repay- 
ments of  loans  to  the  credit  of  the  appropriation  follows  the  proced- 
ure of  moneys  not  finally  expended  under  an  appropriation  being 
returned  thereto. 

It  is  understood,  however,  that  interest  on  the  loans  has  also  been 
credited  to  the  appropriation.  This  is  not  authorized.  The  interest 
is  not  moneys  coming  out  of  the  appropriation  and  may  not  be  re- 
turned thereto. 

The  interest  is  properly  for  credit  to  miscellaneous  receipts,  26 
Com  p.  Dec,  296,  but  the  amount  of  the  principal  may  be  credited 
under  the  appropriation. 

The  memorandum  decision  as  modified  is  approved. 


TRANSPORTATION  OF  ENLISTED  MEN  OF  THE  COAST  GUARD-. 

LAND-GRANT  DEDUCTIONS. 

The  members  of  the  Coast  Guard  ceased  to  be  troops  of  the  United  States  on 
Aufnist  28,  1919,  when  they  were  by  Executive  order  returned  to  the  Juris- 
diction of  the  Treasury  Department,  and  transportation  furnished  after 
that  dnte  to  members  of  the  Coast  Guard  Is  not  subject  to  land-grant 
deductions. 

Dedsion  by  Comptroller  General  McCarl,  May  12,  1922: 

The  Galveston,  Harrisburg  &  San  Antonio  Railway  Co.  applied, 
per  letter  of  May  9, 1922,  for  review  of  Treasury  Department  Divis- 
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ion  settlement  No.  41769,  April  8,  1922,  in  disallowing  $2.15  on  its 
daim  per  bill  T-3601-1-22  for  $55.49,  for  transportation  furnished 
an  enlisted  man  of  the  Coast  Guard  from  Galveston,  Tex.,  to  Eliza- 
beth City,  N.  C,  per  request  T-188381,  January  1,  1922.  The  dis- 
allowance was  made  on  account  of  land-grant  deduction. 

The  company  in  its  application  for  review  claims  the  amount  thus 
deducted,  contending  that  land-grant  deduction  is  not  applicable  for 
the  transportation  of  the  Coast  Guard,  in  accordance  with  decision 
of  the  Supreme  Court  of  April  10, 1922,  in  the  case  of  the  LauisviUe 
and  Nashville  Railroad  Company  v.  United  States^  in  which  it  was 
held  that  members  of  the  Coast  Guard  are  not  troops  of  the  United 
States  when  the  Coast  Guard  operates  under  and  at  the  expense  of 
the  Treasury  Department.    In  said  opinion  it  was  stated  that — 

The  Coast  Guard  was  estabUshed  by  act  of  January  28,  1915,  c.  20,  38  Stat 
800,  in  lieu  of  the  then  existing  Revenue-Cutter  Service  and  Life-Saving  Serv- 
ice, and  was  composed  of  those  organizations.  'The  Revenue-Cutter  Service 
had  been  considered  a  civil  service.  (15  Op.  Atty.  Gen.  396;  16  Op.  Atty.  Gen., 
288;  8  Comp.  Dec.,  852;  15  Comp.  Dec.,  807.)  But  to  its  primary  function  of  an 
armed  police  force  some  characteristics  of  a  military  force  had  always  been 
.attached;  and  from  time  to  time  Congress  had  conferred  upon  it  additional 
incidents  of  the  military  service.  (See  28  Op.  Atty.  Gen.,  543,  547 ;  30  Op.  Atty. 
Gen.,  75.)  When  the  (5oast  Guard  was  established  it  was  constituted  "a  part 
of  the  military  forces  of  the  United  States";  and  section  1  provides  that  it 
^  shall  operate  under  the  Treasury  Department  in  time  of  peace  and  operate  as 
part  of  the  Navy  in  time  of  war  or  when  the  President  shall  so  direct  When 
subject  to  the  Secretary  of  the  Navy  in  time  of  war  the  expense  of  the  Coast 
Guard  shall  be  paid  by  the  Navy  Department"  Congress  further  manifested 
its  intention  to  class  the  Coast  Guard  with  the  Army,  Navy,  and  Marine  Corps 
by  the  provisions  in  the  acts  of  August  29,  1916,  c.  417,  39  Stat,  556,  600,  601, 
and  c.  418,  sec.  1,  39  Stat,  610,  649. 

The  military  force  of  the  United  States  is  and  always  has  been  a  unit, 
although  divided  for  purposes  of  administration  into  several  branches;  and 
there  is  nothing  in  the  land-grant  acts  to  indicate  an  intention  on  the  part  of 
Congress  to  differentiate  between  the  several  branches  in  respect  to  transpor- 
tation charges.  We  are  of  opinion  that  the  term  "  troops "  is  not  confined  to 
land  forces,  and  that  it  includes  men  and  officers  in  every  branch.  Since  those 
in  the  Navy  and  Marine  Corps  are  to  be  deemed  troops  within  the  meaning  of 
those  acts,  members  of  the  Coast  Guard  should  also  be  deemed  such  when 
serving  as  part  of  the  Navy.  But  at  other  times  members  of  the  Coast  Guard 
are  not  troops ;  for  then  it  operates  under,  and  at  the  expense  of,  the  Treasury 
Department 

The  operation  of  the  Coast  Guard  was  under  the  Treasury  De- 
partment from  its  organization  in  accordance  with  the  act  of  Janu- 
ary 28,  1915,  until  the  declaration  of  war  on  April  6,  1917,  when  it 
operated  under  the  Navy  Department,  where  it  continued  until 
August  28,  1919,  when  by  Executive  Order  No.  3160  of  said  date 
the  Coast  Guard  was  directed  on  and  after  that  date  to  operate 
under  the  Treasury  Department. 

The  transportation  under  consideration  was  rendered  after  the 
Coast  Guard  had  been  returned  to  and  was  under  the  operation  of 
the  Treasury  Department,  at  which  time  its  members  are  not  to  be 
considered  troops  of  the  United  States  and  their  transportation  is 
therefore  not  subject  to  land-grant  deduction. 
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The  settlement  is  reversed  and  a  difference  of  $2.15  is  certified 
due  claimant. 


SUPPLEMENTAL  CONTRACTS. 

A  supplemental  contract  based  upon  the  substitution  of  a  small  amount  of  ma- 
terial of  a  character  different  from  that  in  the  original  contract  and 
increasing  the  price  more  than  250  per  cent  in  lieu  of  canceling  the  origi- 
nal contract  and  advertising  for  new  bids  is  in  violation  of  sections  3709 
and  3744,  Revised  Statutes,  and  payment  of  the  increased  price  is  not 
authorized. 

Comptroller  General  McCarl  to  Maj.  E.  O.  Hopkins,  United  States  Army, 
May  13,  1922: 

I  have  your  letter  of  April  29,  1922,  requesting  a  decision  as  to 
your  authority  to  pay  a  voucher  in  amount  of  $5,625,  in  favor  of  the 
Witteman  Aircraft  Corporation,  covering  the  first  partial  pay- 
ment on  contract  of  February  6,  1922,  which  contract  is  supplemen- 
tal to  a  contract  dated  June  30,  1921,  the  doubt  as  to  the  authority 
for  making  payment  arising  from  the  provisions  of  the  said  sup- 
plemental contract  which  are  stated  as  imposing  obligations  upon 
the  Government  not  authorized  by  the  original  contract  and  there- 
fore without  consideration. 

Article  1  of  the  contract  of  June  30,  1921,  provides: 

The  contractor  hereby  agrees  to  sell  to  the  Government  and  the  (Government 
hereby  agrees  to  purchase  one  (1)  set  complete  control  surfaces  for  Zodiac 
airship  in  accordance  with  Air  Service  drawings  Nos.  1831,  1832,  1833,  1834, 
1835,  1836,  1837,  1838,  1839,  1840,  1941,  1842,  and  1843,  as  set  forth  in  Air 
Service  order  No.  520135    ♦    •     ♦. 

*  *  *  the  amount  of  any  increase  or  decrease  in  the  price  or  compensa- 
tion shall  be  determined  by  a  board  constituted  as  provided  for  in  Article  V 
hereof. 

Article  4  of  the  contract  of  June  30, 1921,  provides : 

For  the  faithful  performance  of  the  terms  of  this  contract  the  Grovemment 
hereby  agrees  to  pay  to  the  contractor  the  sum  of  eight  thousand  seven  hundred 
and  fifty  dollars  ($8,750.00). 

Article  5  of  the  contract  of  June  30, 1921,  provides : 

*  *  *  the  amount  of  the  same  shall  be  determined  by  a  board  of  three 
members  selected  as  follows :  One  member  to  be  selected  by  the  contractor,  one 
member  by  the  contracting  officer,  and  a  third  by  these  two.  A  decision  agreed 
to  by  a  majority  of  the  said  board  shall  be  the  decision  of  the  board  and  shall 
be  final  on  all  que'^tions  arising  under  this  article. 

A  rominunication,  hearincr  date  of  January  30,  1922,  attached  to 
the  supplemental  contract,  states: 

WiTTKMAN  Aircraft  Corporation, 

Jlasbrouck  If  eight  Sj  New  Jersey. 

Gentlemen  :  Reference  is  made  to  Air  Service  order  No.  520135,  placed  with 
your  company  June  28,  1921.  for  control  surfaces  for  Zodiac  airship. 

The  Chief  of  Air  Service  authorizes  that  inasmuch  as  it  is  to  the  interest  of 
''he  Government  to  substitute  duralumin  tubing  instead  of  steel  tubing  as  origi- 
nally called  for,  and,  as  your  company  has  agreed  to  same  at  a  toal  cost  of 
$22,500,  or  an  increase  of  $13,750,  said  price  being  approved,  that  above  order  be 
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amended  to  orovide  for  the  substitution  of  duralumin  tubing,  and  read  as  fol« 
lows: 

1  set  complete,  control  surfaces  for  Zodiac  airship,  in  accordance  with  Air  Serv- 
ice drawings  already  furnished  your  company,  with  the  exception  that  du- 
ralumin tubing  is  to  be  used  instead  of  steel ;  changes  to  be  in  accordance  with 

blueprints  attached  hereto  and  made  a  part  of  this  amendment $22,500.00 

The  following  itemized  list  shows  the  actual  cost  of  material  and  labor  for 
the  construction  of  the  Zodiac  control  surfaces: 

A.  Material: 

1.  Duralumin  tubing — 

f  O.  D.  X  .042,  1,280  ft 
1"  O.  D.  X  .042,  80  ft 
lA"  O.  D.  X  .042,  240  ft 
If"  O.  D.  X  .042,  20  ft. 
li"  O.  D.  X  .042.  530  ft. 
Total  4()0#,  (i  $2.20,  including  freight $880. 00 

2.  Lynite  castings  for  joint  fittings,  160#,  @  $1.80,  delivered 

here 288. 00 

8.  Patterns  for  above,  20  req*d.,  @  $20.00  each 400. 00 

4.  Wires,  tinned  aircraft — 

.081  d,  220  ft. 

.ii  d,  IsO  ft.  "^^^'^S^  1*^  P^"^  « 25. 00 

.144  d,  500  ft 

5.  Turnbuckles — 

#326  L.  F.,  @  $2.40  each,  120  req'd $228. 00 

#328  L.  F.,  @  $2.60  each.  120  req'd 312. 00 


600.00 
15.00 


6.  Thimbles  and  ferrules — 

A",  100  req'd,  @  .02 

i",  300  reqU  @  .03     

A",  100  req»d,  @  .04. 

7.  Wire  terminal  lugs,  O.  R.  S 5. 00 

8.  Bolts,  nuts,  rivets,  etc 100.00 

9.  Plywood — 

i,  3  ply  birch  8  panels,  3'  x  7'     \^riA  ft  ias  (in 

A.  3  ply  birch,  12  panels,  3'  ^TT^^  ^^ ^^•"" 

10.  Spruce,  300  ft  selected 50.00 

11.  Cord,  tape,  etc.  (for  lashed  joints) 50.00 

12.  Lacquer,  varnish,  etc 75.00 

13.  Lumber  for  erecting  frames  and  shipping  crates,  2,000  ft 

comm.  yellow  pine 150.00 

14.  Steel,  etc.  for  making  necessary  tools  to  machine  castings,  etc-       100. 00 

Total  cost  of  material 2, 843.  00 


B.  Engineering: 

1.  1,000  hours  @  current  rate  $3.00  (of  which  about  $1,000.00 
has  already  been  expended) 3,000.00 

C.  Labor:  hrs. 

1.  Cutting  tubes  and  bending 600 

2.  Making  tools 1,000 

3.  Machining  castings 1,200 

4.  Making  miscel.  fittings 1, 100 

5.  Assembly  of  metal  parts 2, 100 

6.  Assembly  of  wires 204 

7.  Making  fln  bases  &  fillers 750 

8.  Assembly  of  wood 1,  (X)0 

9.  Varnishing  &   painting 80 

10.  Crating  &  loading 100 

Direct  labor,  total 8, 134  hrs.,  @  $.75/hr «,  100. 00 

Overhead  @  100% 6, 100. 00 

Total  cost  of  labor 12, 200. 00 
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The  total  amount,  including  all  the  preceding  items,  amounts  to: 

$18, 043. 00 
Profit  at  25% 4, 500. 00 


Grand  total 22, 543. 00 

In  consideration  of  these  changes  being  made  for  the  convenience  of  the 
GoYemment,  payment  in  the  amount  of  $22,500.00  under  this  order  will  be  made, 
as  follows :  25%  of  contract  price  to  be  paid  when  it  has  been  decided  by  the 
Army  inspector  that  the  material  is  25%  complete;  25%  when  50%  complete; 
25%  when  75%  complete ;  and  the  remaining  25%  to  be  paid  upon  final  comple- 
tion and  acceptance. 

Inasmuch  as  delivery  has  not  been  made  within  the  required  time,  due  to  the 
changes  as  designated  above,  the  time  for  delivery  is  hereby  waived,  but  same 
must  be  made  within  a  reasonable  time,  which  the  Government  deems  to  be  on 
or  about  May  1,  ld22. 

If  you  find  that  delivery  can  not  be  completed  by  date  above  specified,  you 
are  requested  to  advise  this  office  at  least  five  days  prior  to  the  expiration  of 
said  extended  time  limit. 
Very  respectfully, 

R.  M.  Jones, 
Major,  Air  Service,  Chief,  Procurement  Section, 

The  supplemental  contract  dated  February  6, 1922,  provided : 

AiB  Service — ^Untted  States  Abmt. 

BUPPUSICENTAI.   OONTBACT. 

This  supplementll  contract,  made  and  concluded  this  the  6th  day  of  February, 
1922,  by  and  between  the  Witteman  Aircraft  Corporation,  a  corporation  trans- 
acting business  at  Hasbrouck  Heights,  New  Jersey  (hereinafter  called  the 
"  contractor  "),  party  of  the  first  part,  and  the  United  States  of  America  (here- 
inafter called  the  "Government"),  represented  by  R.  M.  Jones,  major,  Air 
Service,  United  States  Army,  acting  by  authority  of  the  Secretary  of  War, 
party  of  the  second  part. 

Whereas,  heretofore,  to  wit,  on  the  30th  day  of  June,  1921,  a  contract  in  writ- 
ing, Isnown  as  contract  No.  7283,  and  hereinafter  referred  to  as  the  "original 
contract "  was  entered  into  by  and  between  the  contractor  and  the  Government, 
represented  by  C.  G.  Hall,  colonel,  Air  Service,  United  States  Army,  which  pro- 
vided for  the  sale  and  purchase  of  one  complete  set  of  control  surfaces  for 
Zodiac  airship  under  the  terms  and  conditions  of  Air  Service  order  No.  520135 ; 
and 

Whereas  it  is  to  the  interest  of  the  Government  to  substitute  duralumin 
tubing  instead  of  steel  tubing,  as  called  for  in  the  original  contract;  and 

Whereas  the  contractor  has  agreed  to  substitute  duralumin  tubing  for  steel 
tubing,  Provided  that  the  consideration  called  for  in  the  original  contract,  to- 
gether with  the  additional  cost  of  the  said  substitution  of  duralumin  tubing  in- 
stead of  steel  tubing,  be  paid  in  four  (4)  equal  payments  and  at  four  (4)  speci- 
fied periods  as  hereinafter  set  forth ;  and 

Whereas,  Article  I  of  said  original  contract  No.  7283  provides  that  changes 
may  be  made  at  any  time  by  mutual  agreement  between  the  contracting  officer 
and  the  contractor: 

Now.  therefore,  this  contract  witnesseth,  that  for  and  in  consideration  of  the 
premises  and  of  the  terms  and  conditions  hereinafter  set  forth,  the  contractor 
and  the  Government  hereby  covenant  and  agree  as  foUows : 

Abticle  I. 

The  contractor  hereby  sells  to  the  Government,  and  the  Government  hereby 
purchases,  one  (1)  compU»te  set  of  control  surfaces  for  the  Zodaic  airship,  hav- 
ing duralumin  tubing  substituted  for  steel  tubing,  which  was  specified  in  the 
original  contract.  No.  7283. 

This  substitution  of  material  shall  be  made  in  accordance  with  itemized 
list  of  actual  cost  of  material  and  labor  written  Into  the  amendment  to  Air 
Service  order  No.   520135-A,   forwarded   herewith,   and   in   accordance   with 
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blue  prints  furnished  by  the  contractor,  Nos.  1835-1,  1835-4,  1835-5,  1835-^ 
and  1835-10,  all  of  which  are  hereby  attached  and  made  a  part  of  this  sup- 
plemental contract. 

ASTICLK   IL 

For  and  In  consideration  of  the  faithful  performance  of  the  t^ms  and  con- 
ditions of  this  contract,  the  Government  hereby  agrees  to  pay  to  the  contractor 
the  sum  of  twenty-two  thousand,  five  hundred  dollars  ($22,500.00),  which 
amount  Is  an  .Increase  of  thirteen  thousand  seven  hundred  fifty  dollars^ 
($13,750.00),  over  the  consideration  set  forth  In  the  original  contract,  and 
covers  the  extra  cost  of  material  and  labor  In  carrying  out  the  changes  stipu- 
lated In  Article  I  hereof. 

Partial  payments  shall  be  made  to  the  contractor,  as  one  of  the  considera- 
tions for  making  the  changes,  as  follows: 

Twenty-five  per  cent  (25%)  of  contract  price  to  be  paid  when  It  has  beea 
decided  by  the  Army  Inspector  that  the  material  is  twenty-five  per  cent  (25%  > 
complete. 

Twenty-five  per  cent  (25%)  when  fifty  per  cent  (50%)   complete. 

Twenty-five  per  cent  (25%)  when  seventy -five  per  cent  (75%)  complete. 

Twenty -five  per  cent  (25%)  upon  final  completion  and  acceptance. 

The  parts  paid  for  under  the  system  of  partial  payments  above  specified 
shall  become  thereby  the  sole  property  of  the  Government,  but  this  provision 
shall  not  be  Interpreted  as  relieving  the  contractor  from  the  sole  responsi- 
bility for  the  proper  care  and  protection  of  said  parts  prior  to  delivery  of 
the  material  to  the  Government,  or  from  any  other  provisions  of  these  sped-, 
ficatlons. 

AsnoLB  III. 

It  Is  further  mutually  agreed  that  inasmuch  as  delivery  fias  not  been  made 
within  the  time  originally  specified,  and  by  reason  of  the  changes  specified, 
approved  and  directed  by  the  Government,  the  time  for  the  completion  of  the 
original  contract  is  hereby  extended  to  and  to  include  the  first  day  of  May, 
1922. 

Abtiglb  IY. 

The  parties  hereto  mutually  covenant  and  agree  that  this  contract  shall 
be  supplemental  to  the  aforesaid  original  contract  to  the  same  extent  as  if 
its  terms  and  conditions  had  been  specifically  written  into  said  contract  when 
originally  made,  but  that  otherwise,  all  covenants,  agreements,  terms,  and 
conditions  thereof  shall  be  in  full  force  and  effect 

In  witness  whereof,  the  party  of  the  first  part  has  caused  this  contract 
to  be  executed  by  its  proper  officer  duly  authorized  so  to  do,  and  the  United 
States  of  America  has  caused  this  contract  to  be  executed  by  the  undersigned 
contracting  officer,  duly  authorized  so  to  do. 
Witnesseth: 

(Sgd.)  H.  B.  Hauseb.  WnnTEicANN  Aibcbaft  Gosfobation» 

By  (Sgd.)  H ALBERT  E.  PATmc, 

Vice  Preat. 
United  States  of  AiiEBiCA. 
(Sgd.)  Mat  Oollieb.    By  (Sgd.)  R.  M.  Jones, 

Major,  Air  Service, 
Contracting  Offloer. 
Approved: 

Mason  M.  Patbick, 

Major  General,  U.  S.  Army,  Chief  of  Air  Service. 

The  Chief  of  Finance,  indorsement  of  February  14,  1922,  to  the 
finance  ofEioer  at  Boston,  Mass.,  stated : 

1.  The  proposed  amendment  to  the  original  contract  in  this  case  does  not  ap- 
pear to  be  in  the  interest  of  the  United  States. 

2.  With  the  exception  of  the  substitution  of  duralumin  tubing  instead  of  steel 
tubing,  as  originally  contracted  for,  the  amendment  seems  to  make  no  change, 
as  the  seyeral  drawings  recited  in  the  original  contract  are  to  be  used  in  carrying 
oat  the  proTlsions  of  the  amendment. 
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S.  This  office  would  suggest  that  upon  the  subraission  of  the  invo!ces  covering 
performance  under  the  contract  as  amended  that  same  be  submitted  to  the 
Ck>mptrol1er  General  for  an  advance  decision  as  to  whether  or  not  payment  Ifl 
authorized. 

The  disbursing  officer  in  his  submission  states : 

(a)  The  supplemental  contract  of  Jan.  90,  1922,  substitutes  duralumin  tubing 
for  steel  tubing,  for  which  change,  accord  ng  to  the  terms  of  supplemental  con- 
tract, the  contractor  is  to  be  paid  $22,500.00  instead  of  $8,750.00,  as  provided 
in  the  original  contract.  This  increase  is  viewed  by  this  office  to  be  without 
sufficient  consideration  for  the  reason  that  it  is  shown  by  itemized  list  attached 
hereto  that  the  actual  cost  of  th  s  tubing  is  $880.00,  and  it  would  api)ear  to  be 
unreasonable  to  assume  that  this  change  in  speciiications  would  increase  the 
cost  of  the  material  to  be  delivered  under  the  original  order  in  the  amount 
mentioned  above,  which,  as  it  will  be  noted,  is  approximately  275%. 

(b)  The  amendment  of  Jan.  30,  1922,  further  changes  the  original  contract, 
which  was  let  on  a  fixed-price  basis,  to  a  cost-plus  basis,  and  provides  for  a 
profit  of  25%,  which  profit,  in  vew  of  the  allowance  of  100%  overhead,  is 
deemed  by  this  office  to  be  excessive.  Further,  it  is  not  believed  that  the  con- 
tracting officer  had  the  power  to  change  the  terms  of  an  existing  legally  signed 
contract  providing  for  a  fixed  price  to  a  supplemental  providing  for  a  cost-plus 
method  of  reimbursement. 

(c)  The  supplemental  contract  submitted  herewith  provides  further  for 
making  partial  payments,  which  concession  was  not  a  part  of  the  original  con- 
tract, and  which  's  now  apparently  inserted  without  consideration  moving  to 
the  Government  therefor. 

On  the  data  submitted  the  obligations  sought  to  be  imposed  on 
the  United  States  by  the  terms  of  the  supplemental  contract  are  so 
out  of  proportion  to  the  benefits  to  be  derived  from  what  appears 
to  be  but  a  simple  change,  a  substitution  of  a  small  amount  of  ma- 
terial of  a  certain  character  for  material  of  a  different  character, 
as  to  be  unconscionable.  But  however  that  may  be,  there  is  no 
showing  that  the  terms  of  the  original  contract  have  been  complied 
with  in  the  procedure  to  be  followed  in  determining  the  amount  of 
any  increase  or  decrease  in  the  price  or  compensation.  Article  1 
provides  that  such  increases  or  decreases  shall  be  determined  by  a 
board  as  provided  in  article  5,  but  there  is  no  intimation  that  such 
procedure  was  followed  in  this  matter. 

Whether  under  any  circumstances,  with  respect  to  a  contract  for 
a  fixed  price  (such  price  to  be  paid  upon  completion  and  delivery 
of  the  work)  wherein  by  the  terms  thereof  is  provided  a  method 
for  determining  increases  or  decreases  thereunder  due  to  author- 
ized changes,  the  plan  of  payment  properly  may  be  so  radically 
changed  as  to  transform  the  contract  from  a  fixed  price  to  a  cost- 
plus  basis,  is  as  doubtful  as  seemingly  it  is  unnecesary  and  uneco- 
nomical from  the  standpoint  of  the  Government's  interests.  It  is 
sufficient  to  say  in  answer  to  the  present  submission  that  a  contract 
that  originally  called  for  an  outlay  of  $8,750  can  not  by  amendments, 
changes,  or  in  any  maimer,  be  made  to  provide  for  an  expenditure 
more  than  two  and  a  half  times  greater.  If  such  a  condition  exists  as 
should  call  for  such  a  greater  outlay,  the  original  proposition  must 
be  considered  as  no  longer  feasible  of  being  carried  out  and  that 
it  must  be  tenninated.    The  law  must  be  understood  as  requiriog 
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Btrict  conformity  to  the  terms  of  a  contract  entered  into  after  com- 
petition has  been  obtained  and  there  is  no  justification  for  proceed- 
ing to  greater  expenditures  than  originally  contemplated  in  connec- 
tion Xvith  the  project  submitted  for  competition  of  contracting 
bidders.  See  sections  3709  and  3744,  Revised  Statutes.  A  copy 
of  this  decision  will  be  transmitted  to  the  Secretary  of  War  for 
his  information. 

You  are  not  authorized  to  pay  the  voucher  presented. 


TELEPHONE  SERVICE— INCREASED  RATES. 

A  contract  for  telephone  service  for  a  specified  period  which  contains  no  pro- 
vision for  an  Increase  of  rates  is  not  affected  by  an  Increase  authorized  by 
the  State  Utilities  Commission  or  by  the  Postmaster  General  of  the 
United  States. 

Decision  by  Comptroller  General  McCarl,  May  13»  1922: 

Michigan  State  Telephone  Co.,  Detroit,  Mich.,  applied  for  a  review 
of  settlement  dated  March  24,  1^2,  certificate  T-89884:,  Treasury 
Department  Division,  this  office,  disallowing  claim  for  $34.41  alleged 
to  be  due  it  as  accrued  balance  for  telephone  service  furnished  assist- 
ant custodian  and  engineer  (Main  1945  and  Main  1991),  post  office 
building,  Detroit,  Mich.,  from  January  1  to  December  31,  1919. 

It  appears  that  by  proposal  and  acceptance  the  telephone  company 
contracted  to  furnish  the  telephone  service  during  the  fiscal  year  1919 
for  $12  per  month ;  and  that  for  the  fiscal  year  1920  rates  were  quoted 
on  Form  971,  "Application  for  service  at  Detroit  exchange,"  which 
rates  were  accepted  for  the  fiscal  year  1920,  as  follows :  Allowance  of 
67  local  messages  per  month,  $4  per  month  for  each  telephone ;  addi- 
tional messages — first  33  at  4^  cents  each,  next  50  at  4  cents  each, 
additional  messages  at  3  cents  each.  It  further  appears  that  for  the 
period  January  1  to  December  31, 1919  (covering  six  months  of  fiscal 
year  1919  and  six  months  of  fiscal  year  1920)  payment  was  made  on 
duly  executed  vouchers  for  the  service  in  accordance  with  the  prices 
thus  respectively  contracted  for. 

The  amount  in  question  is  for  an  accrued  balance  which  the  tel- 
ephone company  contends  is  due  it  by  reason  of  the  new  schedule  of 
rates  established  for  the  Detroit  exchange  by  the  Postmaster  General, 
effective  December  1, 1918,  and  the  rates  established  by  the  Michigan 
Public  Utilities  Commission. 

It  does  not  appear  that  in  contracting  for  the  service  for  the  period 
in  question  any  provision  was  made  for  any  change  in  the  rates  that 
might  be  made  by  authority  of  the  Postmaster  General  or  of  any 
public  utilities  commission,  and  in  the  absence  of  any  such  provision 
the  rights  of  the  United  States  under  the  contracts  could  not  be 
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decreased  or  its  obligations  increased  without  consideration  therefor 
moving  to  it.    See  24  Comp.  Dec.,  280. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the  set- 
tlement is  sustained. 


DRILL  PAT— NATIONAL  GUARD  OFFICERS. 

Payment  to  officers  for  attendance  at  drUls  of  National  Guard  organizations 
may  be  made  if  00  per  cent  of  the  enUsted  strength,  exclusive  of  the  band, 
and  50  per  cent  of  the  officers,  attend  and  participate  as  required  by  sec- 
tion 109  of  the  national  defense  act,  41  Stat,  783,  provided  the  strength 
of  the  company,  including  the  band,  is  not  less  than  that  prescribed  for 
Federal  recognition  as  a  properly  organized  National  Guard  unit. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  May  15,  1922: 

I  have  your  letter  of  April  19,  1922,  requesting  decision  as  to  the 
strength  required  in  order  that  officers  of  the  headquarters  com- 
panies of  the  National  Guard  may  qualify  for  armory  drill  pay,  and 
the  necessary  attendance  at  such  drills.  Included  among  the  papers 
is  a  letter  dated  March  3, 1922,  addressed  to  this  office  by  Maj.  P.  G. 
Hoyt,  Finance  Department,  transmitting  a  supplemental  pay  roll 
for  the  service  company.  One  Hundred  and  First  Infantry,  Massa- 
chusetts National  Guard,  covering  claim  of  certain  of  the  officers 
of  the  company  for  armory  drill  pay  for  assemblies  of  the  company 
exclusive  of  the  band,  August  27  and  28,  1921. 

There  was  not  inclosed  the  communication  of  the  Chief  of  the 
Militia  Bureau  relative  to  the  respective  decisions  of  May  6,  1921, 
27  Comp.  Dec.,  953,  holding  that  the  band,  although  administratively 
a  part  of  the  headquarters  company,  constituted  an  organization 
within  the  meaning  of  section  110  of  the  national  defense  act;  and 
decision  of  February  24, 1922,  6  MS.  Comp.  Gen.,  1472,  holding  that 
until  July  1,  1921,  a  company  minimum  strength  of  60  was  necessary 
under  section  60  of  the  national  defense  act,  as. amended  by  the  act 
of  June  4,  1920,  41  Stat.,  780,  before  company  officers  could  qualify 
for  drill  pay. 

The  decision  of  February  24,  1922,  considered  the  armory  drill 
pay  to  which  the  captain  of  the  headquarters  company,  Sixth  In- 
fantry, Minnesota  National  Guard,  was  entitled  during  the  period 
March  15  to  June  30,  1921.  It  was  presumed  that  at  that  time 
the  National  Guard  had  been  reorganized  in  conformity  with  the 
new  Tables  of  Organization  and  section  60  of  the  national  defense 
act;  and  there  was  no  suggestion  in  the  papers  submitted  that 
there  were  any  members  of  the  headquarters  company  in  addi- 
tion to  those  shown  on  the  roll  then  presented  for  consideration. 
Under  Tables  of  Organization,  No.  25-P,  dated  November  23,  1920, 
the  band  is  not  part  of  headquarters  company  of  an  Infantry  regi- 
ment but  is  a  part  of  the  service  company.    The  enlisted  strength 
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of  a  headquarters  company,  peace  strength,  T.  O.  24-P.  dated  No- 
vember 23,  1920,  is  65. 
Major  Hoyt  states  with  respect  to  the  case  he  has  presented : 

2.  This  organization  held  two  assemblies  for  outdoor  target  practice  on 
August  27th  and  28th,  1921.  As  the  members  of  the  band  are  not  authorized 
to  fire,  they  were  not  required  to  be  present  at  the  assemblies  in  question. 

3.  Decision  is  requested  as  to  whether  the  three  officers  who  attended  these 
drills  were  entitled  to  pay  for  same;  60  per  centum  of  the  enlisted  strength, 
not  including  the  band,  were  present  at  each  drill.  If  existing  regulations, 
governing  pay  of  officers,  require  that  the  band  be  Included  in  attendance, 
60  per  centum  of  the  enlisted  strength,  including  the  band,  were  not  present 
at  either  drill. 

Section  109  of  the  national  defense  act,  41  Stat.  783,  so  far  as  here 
material,  provides: 

Captains  and  lieutenants  belonging  to  organizations  of  the  National  Guard 
shall  receive  compensation  at  the  rate  of  one-thirtieth  of  the  monthly  bajse 
pay  of  their  grades  as  prescribed  for  the  Regular  Army  for  each  regular 
drill  or  other  period  of  instruction  authorized  by  the  Secetary  of  War,  not 
exceeding  five  in  any  one  calendar  month,  at  which  they  shall  have  been 
officially  present  for  the  entire  required  period,  and  at  which  at  least  50 
per  centum  of  the  commissioned  strength  and  60  per  centum  of  the  enlisted 
strength  attend  and  participate  for  not  less  than  one  and  one-half  hour& 
Captains  commanding  organizations  shall  receive  $240  a  year  in  addition  to 
the  drill  pay  herein  prescribed, 

Normally  the  company  is  a  homogeneous  unit  and  the  company 
is  not  further  subdivided  except  for  tactical  purposes.  Under 
the  authority  contained  in  the  act  of  June  4,  1920,  to  organize 
the  Infantry  into  such  units  as  the  President  may  prescribe,  com- 
panies may  consist  of  two  or  more  separate,  distinct  and  unre- 
lated entities,  although  collectively  denominated  a  "company"  and 
so  treated  for  administrative  purposes. 

In  the  United  States  Army,  for  many  years,  the  band  has  by 
statute  been  a  separate  and  distinct  organization.  See  sections  1094, 
1111,  1278  and  1647,  Revised  Statutes,  30  Stat,  978;  31  id.,  760; 
35  id.,  745 ;  39  id.,  173  and  180 ;  40  id.,  852. 

Under  the  act  of  June  4,  1920,  amending  the  national  defense  act, 
the  organization  of  the  combatant  branches  of  the  Army  is  left  to  the 
discretion  of  the  President ;  see  sections  11, 13, 13-a,  17, 18, 19,  and  20 ; 
and  the  only  statutory  recognition  of  Army  bands  under  the  present 
law  is  contained  in  section  4-a,  which  provides  for  the  appointment 
of  not  more  than  1,120  warrant  officers,  "including  band  leaders, 
who  sliall  hereafter  be  warrant  officers."  By  section  4r-c  it  is  pro- 
vided that: 

The  Secretary  of  War  shall  annually  report  to  Confess  the  numbers,  grades, 
and  assignments  of  the  officers  and  enlisted  men  of  the  Army,  and  the  number, 
kinds,  and  strength  of  organizations  pertaining  to  each  branch  of  the  service- 
While,  therefore,  prior  to  July  1,  1920,  the  organization  of  the 
Army  was  fixed  by  statute,  the  Army  is  now  organized  into  units 
prescribed  by  the  President.     Tables  of  Organization,  No.  25-P, 
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dated  November  23,  1920,  divide  a  service  company  of  an  Infantry 
regiment  into  a  headquarters  platoon  and  a  transportation  platoon, 
and  the  headquarters  platoon  consists  of  a  staff  section,  a  supply  sec- 
tion, and  a  band  section;  the  band  to  consist  of  1  warrant  officer 
and  48  enlisted  men,  the  latter  including  1  staff  sergeant,  3  sergeants, 
1  corporals  and  40  privates,  first  class,  and  privates,  all  of  whom  are 
listed  as  musicians  and  31  of  them  are  rated  as  specialists.  The  total 
enlisted  peace  strength  of  the  service  company  is  168.  The  identity 
of  the  band  is  retained ;  it  functions  exactly  as  it  did  when  the  or- 
ganization of  the  Army  was  fixed  by  statute,  and  the  action  of  the 
Executive  in  placing  it,  for  administrative  purposes,  in  the  service 
company  does  not  alter  the  fact  that  it  exists  as  a  separate  unit  with 
separate  and  distinctive  duties  not  remotely  similar  to  those  per- 
formed by  the  balance  of  the  larger  unit  in  which  the  band  is  in- 
cluded for  administrative  purposes.  It  is,  I  think,  clear  that  the 
band  is  an  '^  organization  "  within  the  meaning  of  section  110,  as  was 
held  by  the  Comptroller  of  the  Treasury. 

There  remains  for  consideration,  however,  the  question,  What 
constitutes  the  organization  of  which  60  per  cent  of  the  enlisted 
strength  must  attend  and  participate  in  drills  before  the  officers  of 
service  companies  are  entitled  to  pay  for  drills? 

This,  I  think,  is  answered  by  the  table  of  organization  of  the  serv- 
ice company,  which  provides  for  lieutenants  in  command  of  the 
staff  section,  the  supply  section,  and  the  transportation  platoon;  no 
officers  have  any  duties  to  perform  with  respect  to  the  band  other 
than  the  captain,  and  his  duties  are  only  the  supervision  of  routine 
administrative  details  and  discipline.  It  is  apparent  that  it  is  that 
part  of  the  service  company,  exclusive  of  the  band,  where  the  officers 
have  some  duties  to  perform,  that  constitutes  the  organization  60  per 
cent  of  whose  enlisted  strength  must  attend  and  participate  in  drills. 

If  the  officers  of  the  One  Hundred  and  First  Infantry,  Massa- 
chusetts National  Guard,  are  otherwise  entitled  to  drill  pay  for 
the  assembly  of  the  company  for  outdoor  target  practice  August 
27  and  28,  1921,  payment  may  be  made  if  60  per  cent  of  the  en- 
listed strength,  exclusive  of  the  band,  and  50  per  cent  of  the  officers 
attended  and  participated  as  required  by  section  109,  and  if  the 
strength  of  the  company,  including  the  band,  was  not  less  than  that 
prescribed  for  recognition  as  a  properly  organized  National  Guard 
unit. 

It  is  assumed  that  the  question  herein  discussed  is  the  one  of 
which  decision  was  desired,  although  your  letter  suggests  that  the 
question  was  "  relative  to  the  strength  required  in  order  that  officers 
of  a  headquarters  company  of  the  National  Guard  may  qualify  for 
armory  drill  pay  and  the  necessary  attendance  at  such  drills.^' 
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The  minimum  strength  of  a  headquarters  company  as  well  as  of 
other  companies,  since  July  1,  1921,  is  such  as  may  have  been  pre- 
scribed pursuant  to  the  provisions  of  the  national  defense  act  as 
amended  June  4, 1920,  and  60  per  cent  of  the  actual  enlisted  strength, 
that  strength  being  not  less  than  that  prescribed  for  Federal  recog- 
nition, must  have  attended  before  the  officers  qualify  for  pay  for  at- 
tendance at  drills,  etc.     Decision  of  February  24,  1922. 

The  papers  received  with  your  letter  are  returned  herewith. 


LONGEVITY   PAY— RETIREMENT— ENLISTED   MEN    OF  ARMY. 

Credit  wUl  be  aUowed  in  computing  longevity  pay  under  the  act  of  June  4, 
1920,  41  Stat.,  761,  or  in  computing  service  for  retirement  under  act  March 
2,  1907,  34  Stat.,  1217,  for  all  prior  service  in  the  Army  under  enlistments 
not  fraudulent  in  their  inception,  irrespective  of  whether  terminated  by 
desertion  or  dishonorable  discharge. 

Service  under  a  fraudulent  enlistment  completed  without  knowledge  of  the 
fraud  upon  the  part  of  the  Government  can  not  thereafter  be  denominated 
lawful  service  by  action  of  any  executive  officer  so  as  to  permit  credit 
therefor  in  computing  longevity  increase  of  pay  under  act  of  June  4,  1920, 
41  Stat,  761,  or  in  computing  service  for  retirement  under  act  of  March 
2,  1907,  34  Stat..  1217     1  Comp.  Gen.,  511,  adhered  to. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  May  15,  1922: 

I  have  received  by  your  indorsement  of  April  22,  1922,  request 
for  decision  upon  questions  stated  as  follows : 

♦  •  *  whether  or  not  there  may  be  counted  for  the  purpose  of  computing 
longevity  pay  of  an  enlisted  man  under  the  act  of  June  4,  1920 : 

(a)  A  period  of  service  terminated  by  desertion  and  not  again  resumed. 

(6)  A  period  of  service  entered  by  fraudulent  enlistment,  but  otherwise 
honest  and  faithful,  the  fraud  remaining  unknown  to  the  Government  while 
the  enlistment  is  current,  but  the  service  accepted  by  the  Government  when 
the  fraudulent  character  of  the  enlistment  becomes  known  at  a  later  date. 

(c)  A  period  of  service  terminated  by  dishonorable  discharge  pursuant  to 
sentence  of  court-martial. 

The  questions  arise  in  connection  with  decision  of  March  16, 1922, 
1  Comp.  Gen.,  611,  in  the  case  of  George  Wright,  Eightieth  Ord- 
nance Company,  and  in  which  was  considered  a  soldier's  right  to 
credit  both  for  longevity  under  the  act  of  June  4,  1920,  41  Stat., 
761,  and  for  retirement  under  the  act  of  March  2,  1907,  34  Stat., 
1217,  under  enlistments  fraudulent  at  their  inception.  It  was  held 
that  service  under  a  fraudulent  enlistment  terminated  by  discharge 
on  discovery  by  the  Government  of  the  fraud  or  terminated  by  ex- 
piration and  honorable  discharge,  the  fraud  not  having  been  dis- 
covered by  the  Government  while  the  enlistment  was  current,  was 
not  lawful  service  which  might  be  credited  for  longevity  increase 
of  pay  or  for  retirement.  It  was  also  held  that  the  case  was  other- 
wise if  the  Government,  upon  discovery  of  the  fraud  while  the  en- 
listment is  current,  elects  to  hold  the  offender  to  the  contract  of 
enlistment. 
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Where  the  enlistment  is  not  fraudulent  at  its  inception  questions 
(a)  and  (e)  are  answered  in  the  affirmative.  The  reason  or  cause  of 
termination  of  the  enlistment  does  not  affect  the  lawful  service  there- 
tofore rendered.  Section  4-b  of  the  act  of  June  4,  1920,  gives  the 
enlisted  man  a  right  to  the  longevity  increase  of  pay  therein  pro- 
vided for  all  lawful  service ;  and  the  act  of  March  2,  1907,  gives  him 
a  right  to  count  for  retirement  the  same  character  of  service. 

However,  I  can  not  concur  in  the  view  that  services  should  be 
counted  when  rendered  under  a  fraudulent  enlistment  where  the 
fraud  was  not  discovered  by  the  Government  while  the  enlistment 
was  current,  notwithstanding  service  thereunder,  in  ignorance  of  the 
fraud,  was  denominated  '^honest  and  faithful,"  and  the  enlistment 
was  terminated  by  an  honorable  discharge. 

It  is  a  fact  that  the  longevity  statute  authorizes  the  increase  ^^for 
each  five  years  of  service ;"  and  the  retirement  statute  authorizes  re- 
tirement "  when  an  enlisted  man  shall  have  served  thirty  years  either 
in  the  Army,  Navy,  or  Marine  Corps,  or  in  all,"  with  a  proviso 
"That  in  computing  the  necessary  thirty  years'  time  all  service  in 
the  Army.  Navy,  and  Marine  Corps  shall  be  credited  " ;  and  neither 
of  the  statutes  qualifies  or  limits  the  term  "  service  "  or  "  serve  " ;  but 
it  does  not  follow  that  fraudulent,  i.  e.,  illegal,  service  is  included. 
The  twenty-eighth  (in  part),  fifty-fourth,  fifty-fifth,  and  sixtieth 
articles  of  war,  41  Stat,  792,  800,  provide: 

Any  soldier  who,  without  having  first  received  a  regular  discharge,  again 
enlists  in  the  Army,  or  in  the  militia  when  in  the  service  of  the  United  States, 
or  in  the  Navy  or  Marine  Corps  of  the  United  States,  or  in  any  foreign  army, 
shall  be  deemed  to  have  deserted  the  service  of  the  United  States ;  and,  where 
the  enlistment  is  in  one  of  the  forces  of  the  United  States  mentioned  above,  to 
have  fraudul«^ntly  enlisted  therein. 

******* 

Art.  54.  Fbaudtjlent  enlistment. — ^Any  person  who  shall  procure  himself 
to  be  enlisted  in  the  military  service  of  the  United  States  by  means  of  wilful 
misrepresentation  or  concealment  as  to  his  qualifications  for  enlistment,  and 
shall  receive  pay  or  allowances  under  such  enlistment,  shall  be  punished  ag  a 
court-tnartial  may  direct. 

Abt.  55.  Officer  making  unlawful  enlistment. — ^Any  officer  who  know- 
ingly enlists  or  musters  into  the  military  service  any  person  whose  enlistment 
or  muster  in  is  prohibited  by  law,  regulations,  or  orders  shall  be  dismissed  from 
the  service  or  sulTer  such  other  punishment  as  a  court-martial  may  direct. 

******* 

Art.  60.  Entertaining  a  deserter. — Any  officer  who,  after  having  discov- 
ered that  a  soldier  in  his  command  is  a  deserter  from  the  military  or  naval 
service  or  from  the  Marine  Corps,  retains  such  deserter  in  his  command  with- 
out informing  superior  authority  or  the  commander  of  the  organization  to 
which  the  deserter  belongs,  shall  be  punished  as  a  court-martial  may  direct. 

Section  1118,  Revised  Statutes,  as  amended,  provides: 

No  minor  under  the  age  of  sixteen  years,  or  insane  or  intoxicated  person,  no 
deserter  from  the  military  service  of  the  United  States,  and  no  person  who  has 
been  convicted  of  a  felony  shall  be  enlisted  or  mustered  into  the  military  service. 

It  will  be  observed  that  fraudulent  enlistment  is  denounced  as  a 
crime  punishable  as  a  court-martial  may  direct,  and  an  officer  who 
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knowingly  enlists  a  person  not  qualified,  or  after  discovery  of  a  de- 
serter in  his  command,  fails  to  take  the  steps  directed,  is  subject  to 
severe  punishment. 

It  must  be  apparent  that  the  purpose  and  intent  of  the  law  is  to 
discourage  fraudulent  enlistments;  and  whether  the  fraud  is  dis- 
covered while  the  enlistment  is  current  and  the  man  discharged  be- 
cause of  the  fraud,  or  is  discovered  after  the  enlistment  has  ter- 
minated by  honorable  discharge,  it  is  unlawful  service  which  the 
Congress  has  sought  to  prevent  by  most  stringent  penal  statutes. 
It  is  inconceivable  that  the  Congress,  under  statute  applicable  to 
^'service"  (used  in  its  ordinary  and  usual  sense)  intended  to  recog- 
nize and  reward  unlawful  service.  Such  a  construction  would  do 
violence  to  the  plainly  expressed  policy  of  Congress  with  respect  to 
fraudulent  enlistments. 

It  is  therefore  concluded  that  the  service  contemplated  by  the 
longevity  and  the  retirement  statute  is  lawful  service — ^a  service  not 
tainted  with  fraud  in  its  inception;  and  that  those  statutes  do  not 
authorize  the  inclusion  of  service  rendered  under  a  fraudulent  en- 
listment other  than  as  indicated  in  decision  of  March  15,  1922. 
Question  (b)  is  therefore  answered  in  the  negative. 

It  is  noted  that  question  (b)  suggests  the  acceptance  of  the  unlaw- 
ful service  by  the  Government  when  the  fraudulent  character  of  the 
enlistment  becomes  known  at  a  later  date  after  expiration  of  enlist- 
ment. 

In  so  far  as  any  question  arises  with  respect  to  the  fraudulent  en- 
listment, it  is  mainly  with  respect  to  permitting  further  service  and 
prospective  only,  and  not  retrospective  to  legalize  the  service  so  as 
to  give  benefits  because  of  the  service.  Whatever  there  may  be  of 
condonation  of  the  offense  after  the  expiration  of  the  enlistment 
entered  fraudulently,  and  permitting  the  offender  to  again  enlist  in 
the  Army,  does  not  constitute  an  "acceptance*'  of  the  unlawful 
service  so  as  to  change  its  fraudulent  character.  No  statute  is  known 
which  authorizes  any  officer  of  the  Government  to  retroactively  de- 
nominate that  lawful  which  the  law  itself  has  declared  unlawful. 
And  see  22  Op.  Atty.  Gen.,  36. 


TRANSPORTATION  OP  DEPENDENT  CHILDREN  OF  ARMT 

OFFICERS. 

•The  "  dependent  child  or  chUdren  "  of  Army  officers  for  whom  the  act  of  May 
18,  1920,  41  Stat.,  604,  authorizes  transportation  on  permanent  change  of 
station,  include,  in  addition  to  dependent  children  of  the  officer's  own 
blood,  any  legally  adopted  dependent  child  or  children  irrespective  of  the 
date  of  adoption,  but  the  term  does  not  include  grandchildren  of  the 
officer.    27  Comp.  Dec,  579,  overruled  in  part 
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ComptrMler  General  McCarl  to  the  Secretary  of  War,  May  15,  1922: 

I  have  your  letter  of  April  6,  1922,  requesting  reconsideration  of 
decision  of  the  Comptroller  of  the  Treasury,  December  27,  1920,  27 
Comp.  Dec,  579,  on  section  12  of  the  act  of  May  18,  1920,  41  Stat., 
604,  where  it  was  held,  page  583,  with  respect  to  the  phrase  "  de- 
pendent child  or  children,"  for  whom  transportation  is  authorized 
on  permanent  change  of  station  of  officers  and  of  certain  noncom- 
missioned officers,  that: 

The  term  as  used  in  the  act  includes  an  unmarried  person  (the  officer's  off- 
spring or  a  child  legally  adopted  by  him  prior  to  May  18,  1920),  under  18> 
years  of  age.  or  of  any  age  if  abnormal  or  insane.  It  does  not  include  a  step- 
child, nor  a  child  (either  of  his  own  blood  or  legally  adopted)  who  is  married 
or  has  attained  the  age  of  18  years.  It  includes  a  grandchild  as  a  dependent 
child  if  the  parents  of  the  grandchild  are  dead  and  the  officer  maintains  the- 
relationship  of  parent. 

It  is  to  be  observed  that  there  is  no  authority  to  reconsider  the 
ruling  of  the  former  Comptroller  of  the  Treasury  in  so  far  as  pay- 
ments, claims,  and  accounts  have  been  made  and  settled  in  accordance 
therewith. 

You  transmit  an  opinion  of  the  Acting  Judge  Advocate  General 
of  the  Army  to  the  effect  that  (1)  the  date  fixed  in  that  decision 
prior  to  which  legal  adoption  must  have  occurred  is  unsupported  by 
the  law,  and  further  (2)  that  if  grandchildren  are  included  so  also- 
are  stepchildren,  as  the  obligation  of  the  grandfather  and  of  the 
stepfather  is  because  they  stand  in  loco  parentis  respectively  to  the 
grandchild  and  the  stepchild. 

I  agree  that  if  legally  adopted  children  are  included  in  the  law 
(and  they  are)  the  law  does  not  require  the  fixing  of  a  date  prior  to 
which  adoption  must  have  taken  place,  and  the  requirement  of  the 
decision  that  the  adoption  shall  have  been  prior  to  May  18, 1920,  will 
hereafter  not  be  followed. 

I  can  not  agree,  however,  that  stepchildren  are  included  in  the 
law.  Section  12  seems  to  have  been  carefully  drawn ;  its  provisions 
are  applicable  to  the  wife  and  dependent  child  or  children  only; 
and  the  question  is :  Who  is  the  dependent  child  of  an  oflScer  or  non- 
commissioned officer? 

It  is  suggested  that  in  determining  the  question  it  should  be 
recognized  that  the  statute  is  "remedial"  and  that  it  should  have 
a  liberal  construction  to  advance  the  remedy  of  the  conditions  the 
relief  of  which  was  being  legislated  for.  Under  this  view  every 
statute  increasing  the  emoluments  or  perquisites  of  members  of  the 
Army  would  be  a  remedial  statute  and  entitled  to  liberal  construc- 
tion. 

The  statute  is  not  remedial;  it  grants  a  right  to  officers  and  cer- 
tain noncommissioned  officers  to  have  transported  at  the  expense  of 
the  United  States  on  permanent  change  of  station  certain  specific^ 
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ally  described  persons  bearing  to  such  officer  or  noncommissioned 
officer  the  relationship  of  wife  or  dependent  child. . 

A  dependent  child  of  his  own  blood  is  clearly  included;  as  is  a 
legally  adopted  dependent  child  subsequent  to  such  adoption  and 
without  reference  to  when  the  adoption  became  effective.  If  an 
officer  be  legally  liable  for  the  necessaries  of  a  grandchild  it  never- 
theless does  not  broaden  the  class  of  those  who  are  termed  children 
in  the  enactment.  The  enactment  does  not  embrace  all  who  are  de- 
pendent on  the  officer,  but  limits  its  benefits  to  a  certain  relationship, 
and  as  to  children,  that  relationship  does  not  embrace  grandchildren. 
So  much  of  the  decision  of  the  Comptroller  of  the  Treasury,  Decem- 
ber 27,  1920,  27  Comp.  Dec.,  579,  as  included  grandchildren  within 
the  benefits  of  the  act  will  not  be  hereafter  followed. 

Your  questions  are  answered  accordingly* 


PUBLIC  UTILITY  CONTRACTS. 

The  fact  that  rates  for  certain  public  utilities  are  fixed  by  State  or  mnnlclpal 
laws  or  regulations  does  n<>t  authorize  the  informal  execution  of  contracts 
therefor,  and*  in  the  ahsonee  of  statutory  exceptions,  the  requirements  of 
section  3744,  Revisc<l  Statutes,  must  be  complied  with. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Interior,  May  16,  1922: 

I  have  your  letter  of  May  3,  1922,  as  follows: 

The  Ueclamation  Service  of  this  department,  In  pursuance  of  the  act  of  June 
17.  1902,  32  Stat.,  388.  and  acts  amendatory  thereof  or  supplementary  thereto, 
lias  occasion  to  enter  into  formal  contracts  with  municipalities  and  public- 
service  corporations  organized  under  State  law  whose  rates  for  service  rendered 
are  fixed  by  legislation,  either  Federal,  State,  or  municipal,  or  by  competent 
regulation ;  for  instance,  a  contract  entered  into  with  a  tel^hone  company  for 
telephone  service. 

Your  opinion  is  requested  whether  a  signature  to  a  usual  form  of  applica- 
tion by  a  person  duly  authorized  on  behalf  of  the  United  States  for  such  pur- 
pose will  be  sufllclent,  and  not  require  a  formal  contract,  as  required  under 
section  3744  of  the  Revised  Statutes,  appropriate  reference  to  said  applica- 
tion being  made  on  vouchers  to  the  schedule  of  rates  or  tariffs  fixed  by  said 
laws  or  regulations. 

Section  3744,  Revised  Statutes,  provides: 

It  shall  be  the  duty  of  the  Secretary  of  War,  of  the  Secretary  of  the  Navy, 
and  of  the  Secretary  of  the  Interior  to  cause  and  require  every  contract  made 
by  them  severally,  on  behalf  of  the  Government,  or  by  their  ofllcers  under 
thein  appointed  to  make  such  contracts,  to  be  reduced  to  writing  and  signed 
by  the  contracting  parties  with  their  names  at  the  end  thereof. 

That  section  specifically  requires  that  contracts  for  the  War, 
Navy,  and  Interior  Departments  "shall  be  reduced  to  writing  and 
signed  by  the  contracting  parties  with  their  names  at  the  end 
thereof."  As  this  section  is  mandatory,  having  been  held  to  be  so 
by  a  long  line  of  court  decisions,  as  well  as  decisions  of  this  office, 
any  other  method  of  contracting  would  be  a  violation  of  its  pro- 
visions, unless  exceptions  thereto  are  made  by  law,  as  has  been  done 
in  some  instances  with  respect  to  the  War  and  Navy  Departments. 
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I  am  unable  to  find  that  any  exception  to  this  statute  has  been  made 
with  respect  to  the  Beclamation  Service.  The  fact  that  the  State,  or 
the  State  through  its  instrumentalities,  has  undertaken  to  fix  the 
rates  to  be  charged  by  telephone  companies  is  not  sufficient  to  war- 
rant contracting  for  the  service  in  any  other  way  than  that  required 
by  section  3744.  A  statute  so  specific  in  its  requirements  may  not  be 
set  aside  for  the  sake  of  convenience.  It  may  be  observed  that  there 
are  other  important  and  essential  elements  of  a  contract  besides  the 
mere  price  for  the  service. 

Your  question  is  answered  in  the  negative. 


PACKING  AND  CRATING  OF  HOUSEHOLD  GOODS   OF  ARMY 

OFFICER. 

The  details  governing  the  packing  and  crating  of  household  goods  of  an  Army 
officer,  incident  to  a  permanent  change  of  station,  including  the  maximum 
expense  to  be  borne  by  the  United  States,  are  matters  within  the  sound  dis- 
cretion of  the  Secretary  of  War,  and  when  the  maximum  expense  fixed  by 
regulations  of  the  War  Department  has  been  exceeded  the  excess  cost  in 
properly  chargeable  to  the  officer  and  his  pay  may  be  stopped  to  that  extent 

Decision  by  Comptroller  General  McCarl,  May  16,  1922: 

J.  J.  Van  Putten,  captain,  Finance  Department,  requested  May  3, 
1922,  review  of  settlement  No.  W-665195,  dated  May  3, 1922,  disallow- 
ing his  claim  for  refund  of  $64.75  deducted  from  his  pay  as  the  excess 
over  the  packing  and  crating  allowance  for  household  goods  when 
his  goods  were  packed  and  crated  incident  to  his  permanent  change 
of  station  November  12, 1920,  from  Washington,  D.  C,  to  the  Panama 
Canal  Department. 

The  total  cost  of  lumber,  nails,  twine,  excelsior,  and  other  material, 
including  the  wages  of  one  packer  and  one  helper  for  three  days, 
used  by  the  Quartermaster  Corps  of  the  Army  in  packing  and  crating 
claimant's  household  goods  on  or  about  October  19, 1920,  was  $142.75. 
An  itemized  list  showing  the  price  per  unit  of  the  material  used  in 
the  packing  and  crating  was  prepared  by  the  Quartermaster  General 
and  sent  to  claimant  with  a  request  that  he  remit  $64.75  as  the  excess 
over  the  allowance  of  $78  made  by  paragraph  1136,  Army  Regula- 
tions, 1913,  as  amended  by  changes  No.  76,  dated  July  31,  1918,  for  a 
captain  for  packing  and  crating  household  goods,  exclusive  of  pro- 
fessional books,  incident  to  a  permanent  change  of  station.  He  de- 
clined to  remit  on  various  grounds,  including  allegations  that  there 
was  a  surplus  of  material  on  hand  when  the  crating  was  finished; 
that  the  work  was  poorly  done  and  some  of  the  articles  of  his  house- 
hold goods  were  damaged  in  transit ;  that  the  lumber  was  turned  over 
to  the  Army  authorities  when  the  goods  were  uncrated  in  the  Canal 
Zone  and  was  used  in  packing  and  crating  other  officers'  goods; 
that  a  greater  amount  of  household  goods  was  crated  in  1918,  for 
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only  $40 ;  and  that  the  charge  should  be  canceled.  Finallj*  the  Secre- 
tary of  War,  under  the  act  of  July  16,  1892,  27  Stat.,  177,  directed 
in  circular  dated  August  16,  1921,  that  a  stoppage  of  $64.75  be  made 
against  claimant's  pay  in  satisfaction  of  his  indebtedness  to  the 
United  States.  After  the  stoppage  was  made,  claim  for  refund  there- 
of was  filed  in  the  War  Department  Division  of  this  office  and  there 
disallowed.  Review  of  the  disallowance  has  been  requested  on  the 
ground  that  the  equity  in  the  packing  and  crating  materials  repre- 
sented by  the  amount  paid  in  excess  of  the  allowance  had  not  been 
settled. 

The  statutory  authority  for  packing  and  crating  household  goods 
for  officers  of  the  Army  is  found  in  the  annual  appropriation  acts, 
which  for  many  years  have  provided  for  the  transportation  of  the 
Army  and  its  supplies,  including  the  cost  of  packing  and  crating 
of  baggage.  The  details  governing  such  packing  and  crating,  in- 
cluding the  maximum  expense  therefor  to  be  borne  by  the  United 
States,  are  matters  committed  to  the  sound  discretion  of  the  Secre- 
tary of  War.    22  Comp.  Dec,  654. 

So  far  as  claimant's  rights  are  concerned,  this  discretion  was  exer- 
cised in  the  promulgation  of  changes  No.  76  to  paragraph  1136, 
Army  Regulations,  fixing  an  amount  of  $78  as  the  maximum  which 
could  be  used  by  the  United  States  in  the  packing  and  crating  of 
the  household  goods  of  a  captain  ordered  to  make  a  permanent 
change  of  station.  There  is  no  authority  for  the  allowance  of  an 
amount  in  excess  of  that  fixed  by  the  regulations. 

Whether  claimant  became  the  owner  of  the  materials  used  in  the 
packing  and  crating  of  his  household  goods  to  the  value  of  that  por- 
tion represented  by  the  excess  cost  he  was  required  to  pay,  and 
whether  there  was  any  salvage  value  in  the  material  from  uncrating 
the  goods  which  claimant  states  was  used  by  the  Army,  is  unneces- 
sary to  determine,  no  objection  to  its  use  appearing  to  have  been 
made  by  claimant  at  the  time.  The  circumstances  of  its  use  can  lay 
no  basis  for  a  claim  against  the  United  States  therefor. 

Upon  review  of  the  matter  no  differences  are  found  due  claimant 
and  the  settlement  is  sustained. 


INCREASE   OF   COMPENSATION   TO    CIVILIAN   EMPLOYEES- 
SHIPPING  COMMISSIONERS. 

Under  the  provision  in  the  act  of  March  3,  ld21,  41  Stat.,  1308,  Umiting  the  in- 
crease of  compensation  to  civilian  employees  for  1922  to  not  more  than  OD 
per  cent  of  the  rate  of  total  annual  compensation,  a  shipping  commissioner 
whose  salary  is  limited  to  the  amount  of  fees  collected  is  entitled  only  to  an 
amount  of  the  increase  which  added  to  the  increase  previously  received  in 
that  fiscal  year  will  not  exceed  60  per  cent  of  the  total  amount  of  fees 
received  up  to  that  date. 
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ComptroUer  General  McCarl  to  C.  EL  MolBtery  disbursing  clerk.  Department 
of  Commerce,  May  16,  1922: 

I  have  your  letter  of  May  4, 1922,  requesting  decision  whether  you 
are  authorized  to  pay  vouchers  submitted  by  the  Bureau  of  Naviga- 
tion of  your  department  for  salary  and  increase  of  compensation  for 
February,  March,  and  April,  1922,  of  George  W.  Morse,  shipping 
commissioner  at  Bath,  Me.,  whose  salary  is  fixed  at  not  to  exceed 
$1,000  per  annum,  the  actual  salary  to  be  paid  to  be  limited  to  the 
fees  collected  by  the  commissioner. 

The  payments  already  made  to  the  commissioner  during  the  cur- 
rent fiscal  year,  and  the  amounts  of  the  vouchers  for  February, 
March,  and  April,  are  set  forth  in  your  letter  as  follows: 


Base 
pay. 

Regular 
compensa- 
tion less 
2)  per  cent. 

Increase 
of  compen- 
sation. 

Total 
paid. 

July 

179.00 
65.00 
85.00 
21.00 
36.00 
&00 
&00 

$77.03 
53.62 
82.87 
20.47 
35.10 
7.80 
7.80 

120.00 
20.00 
20.00 
20.00 
20.00 
20.00 
20.00 

$97.03 

Anmst  ..........^. ■, .«...'r.....T.^. ,«-.*.-.-- 

73.62 

'S^Dtomber... 

102.87 

October 

40.47 

November. .- 

55.10 

PeMxnber.  X.....  *.,...  T,- ,.. -^^.-r.T. -..,...  ^r-.,. - 

27.80 

Jan.  31, 1022 

27.80 

ToUl  to  Jan.  31. 1922 

292.00 
12.00 
21.00 

284.60 
11.70 
20.47 

140.00 
40.00 
2a  00 

424.60 

Aceonnt  ^ubmitt^  for  FAbniAry  And  If  A,rrh ^   . 

5L70 

ADril. .'. 

4a  47 

Total  10  months,.. , ..,,., 

326.00 

316  86 

200.00 

516.80 

The  increase  of  compensation  for  the  fiscal  year  1922,  as  provided 
in  the  act  of  March  3  ,1921,  41  Stat.,  1308,  is  at  the  rate  of  $240  per 
iinnum,  with  a  proviso  that  no  employee  shall  receive  increase  of 
compensation  at  a  rate  which  is  more  than  60  per  cent  of  the  rate 
of  the  total  annual  compensation  received  by  the  employee. 

There  are  two  limitations  on  the  payments  of  increase  of  compen- 
sation. First,  they  are  not  to  exceed  the  rate  of  $240  per  annum, 
which  is  equivalent  to  $20  per  month,  25  Comp.  Dec,  71,  and,  second, 
they  are  not  to  be  more  than  60  per  cent  of  the  rate  of  the  total 
annual  compensation.  It  is  necessary,  therefore,  in  making  payment 
of  increase  of  compensation  for  any  month  in  which  the  amount  of 
basic  salary  is  less  than  $33.33  to  ascertain,  first,  the  total  amount  of 
basic  salary,  including  the  payment  then  under  consideration  that 
the  employee  has  received  during  the  fiscal  year,  and,  second,  the 
total  amount  of  increase  of  compensation,  including  the  month  under 
consideration,  that  has  been  paid  during  the  fiscal  year.  If  the 
total  of  the  increase  of  compensation  is  more  than  60  per  cent  of  the 
total  of  the  basic  salary  then  the  increase  of  compensation  for  the 
month  under  consideration  should  be  reduced  sufficiently  to  bring 
the  total  increase  of  compensation  within  the  60  per  cent  limit. 
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Applying  the  rule  to  the  present  case,  when  the  employee  has  been 
paid  for  April  his  basic  salary  to  the  end  of  April  will  amount  to 
$325,  60  per  cent  of  which  is  $195.  The  employee  is  entitled  to  only 
$15  increase  of  compensation  for  April,  since  that  amount  added  to 
the  $180  increase  of  compensation  previously  received  gives  a  total 
of  $196. 

You  are  advised  that  the  voucher  for  February  and  March  may 
be  paid  as  submitted  and  the  voucher  for  April  may  be  paid  in  the 
sum  of  ($20.47  plus  $15)  $35.47  if  the  vouchers  aiie  correct  in  all  other 
respects. 


INCREASE  OF  COMPENSATION  TO  CIVILIAN  EMPLOYEES. 

The  right  of  civiUan  employees  to  receive  the  increase  of  compensation  for  any 
fiscal  year  depends  on  whether  the  employees  come  within  the  purview  of 
the  act  granting  the  increase  for  that  year  and  not  upon  their  contracts  of 
employment,  and  the  fact  that  certain  employees  signed  contracts  of  em- 
ployment purporting  to  include  the  increase  as  part  of  their  basic  salary 
does  not  bar  the  receipt  of  the  increase  in  addition  to  the  amount  specified 
in  the  contract,  if  otherwise  entitled  thereto. 

A  civilian  employee  who  entered  the  Government  service  prior  to  June  30,  1920, 
resigned  after  that  date  and  was  subsequently  reinstated  during  tiie  fiscal 
year  1922  is  entitled  to  the  increase  of  compensation  from  the  date  of  re- 
instatement without  the  certification  required  in  case  of  an  original  entry 
into  the  service  after  June  30,  1920. 

Comptroller  General  McCarl  to  Maj.  Charles  F.  Eddy,  United  States  Army, 
May  16»  1922: 

I  have  your  letter  of  April  6,  1922,  requesting  decision  whether 
payment  is  authorized  of  vouchers  in  favor  of  Marcelle  Maufus,  A. 
C.  Gschwend,  T.  J.  Fitzgerald,  Nesta  Jones,  Ruth  McMillan,  Greorg- 
ette  Lamere,  and  Forest  Yeo-Thomas  for  increase  of  compensation 
for  services  rendered  in  the  office  of  the  finance  officer  in  Paris  from 
July  1  to  December  31, 1921. 

It  appears  that  all  of  the  employees  named  were  in  the  service  of 
the  United  States  prior  to  June  30, 1920 ;  have  been  paid  at  rates  less 
than  $2,500  per  annum ;  and  (fid  not  receive  an  increase  in  salary  in 
excess  of  the  rate  of  $200  per  annum  during  the  fiscal  years  1921  or 
1922 ;  and  that  they  have  not  been  paid  increase  of  compensation  for 
the  period  named  in  the  vouchers.  You  are  advised  that  payment 
of  the  vouchers  in  favor  of  the  employees  named  in  the  preceding 
paragraph  is  authorized. 

It  is  pointed  out,  however,  that  it  is  much  better  practice  to  pay 
the  increase  of  compensation  to  employees  who  are  entitled  thereto 
at  the  same  time  the  basic  compensation  is  paid.  The  time  to  de- 
termine whether  an  employee  is  entitled  to  increase  of  compensation 
is  when  the  service  begins  rather  than  months  afterwards,  when 
changes  in  the  administrative  officers  or  other  changes  make  it  dif- 
ficult to  ascertain  the  facts.    In  tlie  event  that  a  claim  should  latef 


DECISIONS  OF  THE  GOMFTBOUiEE  QBNEBAL.  677 

be  submitted  by  the  employee  for  increase  of  compensation  there  is 
less  danger  that  previous  payment  will  be  overlooked  if  the  payment 
of  increase  of  compensation  was  made  on  the  same  pay  roll  with  the 
basic  salary  than  if  increase  of  compensation  was  paid  on  a  separate 
voucher. 

You  also  submit  vouchers  in  favor  of  Yvonne  Masson  and  Benelle 
Martin  for  increase  of  compensation  for  the  period  from  July  1  to 
December  31,  1921,  with  the  statement  that  these  employees  signed 
contracts  dated  July  1,  1921,  which  included  increase  of  compensa- 
tion. You  are  advised  that  the  right  to  increase  of  compensation  is 
not  a  matter  of  contract,  but  depends  upon  whether  the  employee 
comes  within  the  provisions  of  the  act  granting  the  increase  of  com- 
pensation for  the  fiscal  year  in  which  the  employee  rendered  service. 
Since  the  employees  named  are  otherwise  entitled  to  increase  of  com- 
pensation for  the  period  named  in  the  vouchers,  the  fact  that  they 
signed  contracts  purporting  to  include  increase  of  compensation  as 
part  of  the  basic  pay  does  not  deprive  them  of  the  right  to  increase 
of  compensation.  You  are  advised  that  payment  of  these  vouchers 
is  also  authorized.    See  in  this  connection  27  Comp.  Dec,  823. 

In  regard  to  the  voucher  in  favor  of  Mildred  A.  James  for  in- 
crease of  compensation  for  services  rendered  from  August  10  to  De- 
cember 31,  1921,  it  appears  that  the  employee  entered  the  service 
prior  to  June  30, 1920,  resigned  in  December,  1920,  and  was  reinstated 
August  10, 1921.  Such  reinstatement  is  not  regarded  as. a  new  entry 
into  the  service  so  as  to  require  certificate  to  entitle  an  employee  to 
increase  of  compensation  if  otherwise  entitled.  You  are  advised  that 
payment  of  the  voucher  in  favor  of  Mildred  A.  James  is  authorized* 


TRANSPORTATION    OF    DEPENDENTS— ARMY    RESERVE    CORPS 

OFFICERS. 

The  act  of  May  18,  1920,  41  Stat,  604,  providing  for  transportation  of  de- 
pendents of  officers  upon  permanent  change  of  station,  does  not  authorize 
the  furnishing  of  such  transportation  to  the  dependents  of  an  Army  Re- 
serve Corps  officer  wlien  proceeding  to  his  first  duty  station  upon  heing 
caUed  into  active  service,  nor  upon  his  return  home  from  his  last  station 
upon  release  from  active  duty. 

Comptroller  General  McCarl  to  the  Secretary  of  War»  May  16,  1922: 

I  have  your  letter  of  April  29,  1922,  requesting  decision  whether 
officers  of  the  Reserve  Corps  when  ordered  to  active  duty  with  the 
War  Department  General  Staff  under  sections  3a  and  5  of  the 
national  defense  act,  41  Stat.,  760  and  762,  are  entitled  to  transpor- 
tation for  their  dependents  under  section  12  of  the  act  of  May  18, 
1920,  41  Stat.,  604,  from  their  homes  to  their  first  station  and  from 
their  last  station  to  their  homes. 
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Section  3a  and  the  fourth  paragraph  of  section  5  of  the  act  in 
question  provide  that  the  committees  of  the  War  Department  Gen- 
eral Staff  charged  with  the  initial  organization  and  territorial  dis- 
tribution of  the  National  Guard  and  the  Organized  Beserves  and 
the  formulation  of  policies  and  regulations  affecting  those  units 
shall  be  composed  in  part  of  reserve  officers  who  hold  or  have  held 
commissions  in  the  National  Guard.  Section  37a  of  the  act,  41 
Stat.,  776,  provides: 

To  the  extent  proTided  for  from  time  to  time  by  appropriations  for  this 
specific  purpose,  the  President  may  order  reserve  officers  to  active  duty  at 
any  time  and  for  any  period;  but  except  in  time  of  a  national  emergency  ex- 
pressly declared  by  Congress,  no  reserve  officer  shall  be  employed  on  active 
duty  for  more  than  fifteen  days  In  any  calendar  year  without  his  own  consent 
A  reserve  officer  shall  not  be  entitled  to  pay  and  allowances  except  when  on 
active  duty.  When  on  active  duty  he  shall  receive  the  same  pay  and  allow- 
ances as  an  officer  of  the  Regular  Army  of  the  same  grade  and  length  of  active 
service,  and  mileage  from  his  home  to  his  first  station  and  from  his  last  sta- 
tion to  his  home,  but  shall  not  be  entitled  to  retirement  or  retired  pay. 

The  current  Army  appropriation,  42  Stat,  73,  under  "  Pay  and  so 
forth,  of  the  Army, "  subhead  "  Pay  of  officers, "  contains  the  follow- 
ing provision: 

For  pay  of  the  officers  of  the  Officers'  Reserve  Corps,  $250,000:  Provided^ 
That  no  portion  of  this  appropriation  shall  be  expended  for  the  pay  of  a  re- 
serve officer  on  active  duty  for  a  longer  period  than  fifteen  days,  except  such 
as  may  be  detailed  for  duty  with  the  War  Department  General  Staff  under 
section  3a  and  section  5  (b)  of  the  Army  Reorganization  Act  approved  June  4, 
1920.    ♦    ♦    •. 

The  question  submitted  was  presented  to  the  Acting  Judge  Advo- 
cate General  of  the  Army  and  in  an  opinion  dated  April  24,  1922, 
that  officer  held: 

I  do  not  consider  that  the  act  of  May  18,  1920,  41  Stat,  601,  604.  which  pro- 
vides that  the  United  States  will  furnish  transportation  in  kind  for  the  wife 
and  dependent  child  or  children  of  an  officer  upon  permanent  change  of  station, 
authorizes  the  furnishing  of  such  transportation  when  upon  being  called  into 
active  service  a  reserve  officer  proceeds  to  his  first  station ;  nor  upon  his  return 
home  from  his  last  station  when  relieved  fnmi  active  duty.  The  reserve  officer 
while  on  active  duty  is  entitled  to  the  same  pay  and  allowances  as  an  officer  of 
the  Regular  Army  of  the  same  grade  and  length  of  active  service.  Sec.  37a,  act 
of  June  4,  1920,  41  Stut..  759.  776.  An  officer  In  the  Regular  Army  is  ncit  en- 
titled to  transportation  for  his  wife  nn6  dependent  child  or  children,  upon  re- 
porting to  h's  first  station,  nor  upon  returning  to  his  home  from  his  last  station, 
neither  of  those  being  a  permanent  change  of  station.  The  reserve  officer  v/onM 
not,  therefore,  be  entitled  to  such  allowance  under  authority  of  the  enactment 
nbove  referod  to,  which  places  him  upon  a  parity,  with  regard  to  pay  jind  al- 
lowances, with  the  officers  of  the  Regiilar  Army ;  and  I  know  of  no  statute 
which  expressly  gives  him  this  allowance.  I  am  therefore  of  the  opinion  that 
reserve  officers  on  active  duty  are  not  entitled  to  have  their  dependents  trans- 
ported by  the  Government  from  their  homes  to  the  first  station  and  from  their 
last  station  to  their  homes. 

T  concur  in  this  conclusion.  See  also  27  Comp.  Dec,  61  and  391, 
and  decision  of  May  10, 1922, 1  Comp.  Gen.,  637,  respecting  transpor- 
tation of  dependents  of  National  Guard  officers  ordered  or  perrn'tterl 

to  attend  Army  service  schools  under  the  provisions  of  section  l>i)  of 
the  national  defense  act. 


I 
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TRANSPORTATION     OF     AUTOMOBILES-EMPLOYEES     OF     SUPER- 
VISING ARCHITECTS  OFFICE. 

The  appropriation  in  act  of  February  17,  1922,  42  Stat,  888,  proriding  for  the 
transportation  of  household  goods  incident  to  diange  of  headquarters  of  cer- 
tain officers  and  employees  of  the  Supervising  Architect's  Office,  Is  limited  to 
the  transportation  of  famitnre,  furnishings,  utensils,  books,  paintings,  etc.,. 
used  In  the  house  or  home  of  the  employee,  and  does  not  authorise  the  trans- 
portation of  an  employee's  automobile  at  Government  expense. 

Comptroller  General  MeCarl  to  the  Secretary  of  the  Treasury,  May  16,  1922:. 

I  have  your  letter  of  May  4,  ld22,  requesting  decision  whether 
automobiles  may  be  included  in  the  shipment  of  5,000  pounds  of 
household  goods  of  supervising  superintendents  and  other  employees 
imder  the  Supervising  Architect  when  made  pursuant  to  the  authority- 
contained  in  the  act  of  February  17,  1922,  appropriating  funds  for 
the  Treasury  Department  for  the  fiscal  year  1923,  under  "Public 
buildings,  repairs,  equipment,  and  general  expenses,"  subhead  "  Gen- 
eral expenses,"  42  Stat.,  386. 

The  provision  is : 

*  *  *  for  the  transportation  of  household  groods,  incident  to  change  of 
headquarters  of  superyising  superintendents,  superintendents,  and  Junior  super^ 
intendents  of  construction,  and  inspectors,  not  in  excess  of  five  thousand  pounds 
at  any  one  time,  together  with  the  necessary  exi)ense  incident  to  packing  and 
diaying  the  same,  not  to  exceed  in  any  one  year  a  total  expenditure  of 
K500;    •    •    ♦. 

Tlie  term  "  household  goods  "  has  been  ''  defined  to  mean  articles  of 
household  use  of  a  permanent  nature,  which  are  not  consumed  in 
their  enjoyment,"  and  **  household  "  is  defined  as  ^  the  place  where 
one  holds  house,  his  home."    21  Cyc.,  1115  and  1113. 

The  term  is  therefore  limited  to  furniture  and  furnishings,  utensils,, 
books,  paintings,  etc,  used  in  the  house  or  home  of  the  employee,  and 
would  not  include  an  automobile.  It  may  also  be  observed  that  rail- 
road tariffs  do  not  classify  automobiles  as  household  goods;  nor  does 
the  term  when  used  in  its  ordinary  or  usual  sense  import  other  than 
household  articles. 

You  are  therefore  informed  that  an  automobile  may  not  be  included 
in  the  6,000  pounds  of  household  goods  permitted  to  be  transported 
at  Government  expense  incident  to  a  change  of  headquarters  of  the- 
employees  named  in  the  statute. 


MILEAGE— TRANSPORTATION     OF    REMAINS     OF    RETIRED    ARMY 

OFFICER  DYING  PRIOR  TO  TRAVEL. 

Orders  retiring  an  Army  officer  on  account  of  physical  disability  incident  to 
service  and  directing  travel  to  his  home  do  not  authorize  the  payment  of 
mileage  for  the  transportation  of  his  remains  when  the  officer  dies  before 
performing  the  travel  authorized. 

Decision  by  Comptroller  General  McCarl,  May  16, 1922: 

Lottie  Gaul  requ^ed  April  18,  1922,  review  of  settlement  No. 
W-134666,  dated  February  15,  1922,  disallowing  her  claim  as  widow 
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of  Edward  M.  Gaul,  warrant  officer,  United  States  Army,  retired, 
for  mileage  from  San  Antonio,  Tex.,  to  San  Francisco,  Calif.,  inci- 
dent to  his  retirement  under  paragraph  1  of  War  Department  Special 
Orders,  No.  113- WO,  dated  August  10,  1921,  reading  as  follows: 

1.  Warrant  Officer  Edward  M.  Gaul,  having  been  found  by  an  Army  retiring 
board  incapacitated  for  active  service  on  account  of  physical  disablUty  incidtait 
thereto,  and  such  findings  ha>'ing  been  approved  by  the  President,  his  retire- 
ment from  active  service,  under  the  provisions  of  section  4a  of  the  act  of 
Ck)ngress  approved  June  4,  1920,  and  section  1251,  Revised  Statutes,  is  an- 
nounced. He  will  proceed  to  his  home.  The  travel  directed  is  necessary  In 
the  military  service. 

The  officer  was  then  very  ill  and  confined  in  the  station  hospital,  Fort 
Sam  Houston,  Tex.,  at  which  post  he  had  been  on  duty  prior  to  his 
retirement.  He  died  August  16,  1921,  six  days  after  his  retirement, 
and  the  claimant,  his  wife,  transported  his  remains  to  his  home  at 
San  Francisco,  Calif.,  and  has  asserted  claim  for  mileage  for  the  dis- 
tance from  the  place  of  retirement  to  his  home  to  which  he  was 
ordered  to  go  upon  retirement. 

In  so  far  as  the  order  was  an  authority  for  travel  it  was  necessary 
thereunder  that  the  travel  be  performed  in  the  lifetime  of  the  officer, 
and  he  having  died  before  complying  therewith  it  can  not  be  viewed 
as  any  authority  to  claim  the  expense  for  transportation  of  the  re- 
mains on  the  same  basis  as  if  the  travel  had  actually  been  per- 
formed by  the  officer  while  living. 

The  settlement  disallowing  claim  for  mileage  in  the  instant  case 
was  properly  made  and  must  be  affirmed. 


PERSONAL  SERVICES  OF  FRENCH  CITIZENS. 

The  agreements  between  the  Governments  of  the  United  States  and  France 
under  dates  of  November  20,  1919,  and  December  1,  1919,  known  as  the 
"  European  settlement  **  and  "  general  settlement,**  respectively,  did  not 
embrace  cluims  of  individuals  for  personal  services  rendered  under  proper 
authority,  and  do  not  bar  payment  to  a  French  citizen  for  services  as 
instructor  at  an  American  artillery  school  in  Fcance  during  the  period  of 
the  World  War, 

Dedaioii  by  Comptroller  General  McCarl,  May  16,  1922: 

The  Secretary  of  War  applied  February  21,  1922,  for  a  review  of 
settlement  No.  794122,  dated  November  3,  1921,  War  Department 
Division  of  this  office,  in  which  was  disallowed  the  claim  of  Marechal- 
des-Logis  Housseau  for  $270  as  compensation  for  services  rendered 
as  instructor  at  the  American  artillery  school  at  Saumur,  France, 
from  November  1,  1917,  to  July  31,  1918. 

There  appears  to  be  no  question  that  M.  Sousseau  rendered  the 
service  claimed  for  and  that  under  the  regulations  in  force  at  that 
time  he  was  entitled  to  compensation  therefor  at  the  rate  of  $30 
per  month.  It  was  the  practice  to  make  payment  for  such  service 
at  the  close  of  the  school  or  period  of  instruction  and  the  reason 
that  M.  Rousseau  was  not  paid  was  that  he  was  detached  from  the 
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school  before  the  termination  of  the  period  of  instruction  and  there- 
fore was  not  present  when  the  other  instructors  were  paid  at  the  close 
of  the  school. 

The  claim  was  disallowed  upon  the  ground  that  responsibility 
therefor  had  been  assumed  by  the  French  Government  under  the 
agreements  of  November  20,  1919,  and  December  1,  1919,  made 
between  the  Government  of  the  United  States  and  the  Government 
of  France. 

An  examination  of  said  agreements  shows  that  the  agreement  of 
November  20,  1919,  known  as  the  "European  settlement,"  related 
exclusively  to  transactions  and  obligations  between  the  two  Govern- 
ments and  made  no  reference  whatever  to  claims  of  nationals  of  one 
Government  against  the  other  Government.  The  agreement  of  No- 
vember 25,  1919,  known  as  the  "  general  settlement,"  also  related  to 
transactions  and  obligations  between  the  two  Governments  and  in 
Article  IV  thereof  expressly  stipulated  that — 

This  contract  shall  not  be  construed  to  relate  to  or  in  any  wise  affect  claims 
or  demands  howsoever  arising  between  the  nationals  of  either  country,  on  the 
one  part,  and  the  parties  hereto,  or  either  of  them,  or  their  nationals,  on  the 
other  part. 

The  agreement  of  December  1,  1919,  related  to  "all  claims, 
demands,  obligations,  rights,  actions,  suits,  and  controversies  of 
every  nature  "  arising  in  France  between  the  dates  of  April  6,  1917, 
and  December  31, 1919— 

which  any  inhabitant  or  any  person  subject  to  the  sovereignty  of  France 
•  ♦  *  may  now  have  or  which  may  hereafter  accrue,  for  damage  to.  use 
or  loss  of  property,  or  injuries  to  or  death  of  persons,  caused  by  or  resulting 
from  acts  or  omissions  of  members  of  the  American  military  forces,  or  of  any 
one  connected  therewith. 

The  claim  here  presented  is  not  a  claim  for  damage  to  or  use  or 
loss  of  property,  or  for  personal  injuries.  It  is  a  claim  for  services 
rendered  under  proper  authority.  Therefore,  it  does  not  belong  to 
any  of  the  classes  of  claims  with  reference  to  which  France  was  sub- 
stituted for  the  United  States  under  the  agreement  of  December  1, 
1919,  or  any  other  agreement  made  between  the  United  States  and 
P'rance, 

Upon  a  review  of  the  matter  a  difference  of  $270  is  certified  due 
claimant,  the  amount  to  be  reported  to  Congress  as  a  certified  claim 
and  paid  in  due  course  when  an  appropriation  shall  have  been  made 


TRAVELING  EXPENSES— ENLISTED  MEN  OF  ARMY  DETAILED  TO 

NATIONAL  GUARD. 

ESnlisted  men  of  the  Regular  Army  traveling  on  duty  in  connection  with  the 
National  Guard  by  privately  owned  automobile,  instead  of  by  railroad,  are 
entitled  to  reimbursement  for  the  cost  of  oil  and  gasoline,  not  exceeding 
the  cost  to  the  Government  liad  the  travel  been  by  railroad,  provided  the 
voucher  therefor  Is  approved  by  their  superior  officer. 
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The  act  of  June  3, 1916,  89  Stat,  199,  provides  only  for  reimbursement  of  actaal 
exi)eDses  of  enlisted  men  of  the  Regular  Army  when  traveling  on  duty  in 
connection  with  the  National  Guard,  and  claims  for  expenses  not  actually 
incurred  in  lieu  of  actual  expenditures  constitute  false  claims  against  the 
Grovemment  and  subject  the  claimant  to  criminal  prosecution. 

Comptroller  General  McCarl  to  MaJ.   F.  J.  Baker,   United   States  Army^ 
May  17,  1922: 

There  has  been  received  your  request  of  May  1,  1922,  for  decision 

whether  you  are  authorized  to  pay  voucher  therewith  transmitted, 
stated  in  favor  of  Sergt.  George  B.  Stevens,  D.E.M.L.,  for  reimburse- 
ment of  the  cost  of  gasoline  and  oil  consumed  (presumably  in  motor 
equipment  of  some  character  the  property  of  Sergeant  Stevens)  in. 
making  change  of  station  directed  by  paragraph  2,  Special  Orders, 
No.  21,  dated  headquarters,  Fourth  Corps  Area,  Fort  McPherson, 
Ga.,  February  14,  1922,  which  provides: 

Upon  recommendation  of  the  senior  Instructor,  North  Carolina  National 
Guard,  and  under  authority  contained  in  paragraph  11(b),  Army  Regulations* 
No.  615-200,  War  Department,  October  12,  1921,  Sergeant  George  B.  Stevens; 
R-2,  166,051,  detached  enUsted  men's  list,  sergeant  Instructor,  North  Carolina 
National  Guard,  will  be  sent  from  Mt.  Gilead,  North  Carolina,  to  Charlotte^ 
North  Carolina,  for  permanent  station,  reporting  upon  arrival  by  letter  to  the 
commanding  general  Fourth  Corps  Area,  Fort  McPherson,  Georgia,  and  to  the 
Chief  of  the  Milit^'a  Bureau,  Washington,  D.  C,  giving  the  date  of  his  arrival 
and  his  mail  address.  Reimbursement  for  the  travel  performed  will  be  made 
In  accordance  with  the  provisions  of  Bulletin  No.  42,  War  Department,  1919. 
The  Journey  is  necessary  for  the  public  service  and  chargeable  to  procurement 
authority  MB  14  P  2806  A  2,  AE&TNG-I.  Expense  account  for  reimbursement 
will  be  submitted  through  these  headquarters. 

Two  questions  are  raised:  (1)  Whether  reimbursement  may  be 
made  of  the  cost  of  gasoline  and  oil  in  lieu  of  transportation ;  and  (2) 
whether  voucher  may  be  paid  on  the  mere  certificate  of  the  enlisted 
man. 

With  respect  to  the  first  question,  it  has  been  uniformly  held  that 
officers  and  employees  traveling  on  official  business  of  the  Govern- 
ment who  are  entitled  to  reimbursement  of  their  expenses  (and  not 
a  commutation  thereof  in  the  form  of  mileage)  may  include  in  such 
expenses  in  lieu  of  transportation  by  rail  the  cost  of  gasoline  and  oil 
actually  consumed  in  privately  owned  automobiles,  such  expenses 
not  to  exceed  the  cost  of  transportation  by  rail.  See  23  Comp. 
Dec,  540,  541,  where  it  was  said  "employees  are  entitled  to  reim- 
bursement for  the  actual  cost  of  gasoline  and  oil  used  in  their  own 
automobiles  for  official  travel.*'  And  see  also  cases  cited  23  Comp* 
Dec,  562,  564. 

It  is  inferred  from  the  papers  that  Sergeant  Stevens  was  detailed 
for  duty  in  connection  with  the  National  Guard  of  North  Carolina 
pursuant  to  section  100  of  the  national  defense  act,  39  Stat.,  208. 
If  so,  under  section  67  of  that  act,  39  Stat.,  199,  the  funds  appropri- 
ated for  the  support  of  the  National  Guard  are — 

♦  ♦  •  available  under  such  rales  as  may  be  prescribed  bj  the  Secretary 
of  War  for  the  actual  and  necessary  expenses  Incurred  by  officers  and  enlisted 
men  of  the  Regular  Army  when  traveling  on  duty  in  connection  witl^i  the 
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National  Gnard ;  •  ♦  ♦  f or  expenses  of  enlisted  men  of  the  Regular  Army 
on  duty  with  the  National  Guard,  including  quarters,  fuel,  light,  medicines,  and 
medical  attendance;  and  such  expenses  shall  constitute  a  charge  against  the 
whole  sum  annually  appropriated  for  the  support  of  the  National  Guard,  and 
shall  be  paid  therefrom  and  not  from  the  allotment  duly  apportioned  to  any 
particular  State,  Territory,  or  the  District  of  Columbia ;    •    ♦    ♦. 

War  Department  Bulletin  No.  42  of  1919,  as  amended  by  Section 
V  of  Bulletin  No.  3  of  1922,  establishes  regulations  governing  reim- 
bursement of  traveling  expenses  of  officers  and  enlisted  men  detailed 
for  duty  in  connection  with  the  National  Guard  and  the  reimburs- 
able expenditures  include  cost  of  transportation,  exclusive  of  land 
grant  deductions,  when  travel  is  not  made  on  transportation  request. 

The  distance  from  Mount  Gilead  to  Charlotte,  N.  C,  by  rail  is 
52  miles,  and  the  fare  is  stated  to  be  $1.88.  Claim  is  made  for  $1.44, 
stated  on  the  receipted  subvoucher  as  follows : 

«  gal.  gas  @  26 $1. 56 

i  gal.  oU .  40 

1.96 

1  (or  2)  gal.  gas  not  used .  52 

1  qt  oil 

1.44 

With  respect  to  the  certificate  required  on  this  voucher;  an  en- 
listed man's  status  with  respect  to  tenure  or  continuance  in  the  mili- 
tary service  is  different  from  that  of  an  officer,  he  occupies  a  sub- 
ordinate position,  and  good  administration  requires  that  the  voucher 
shall  be  examined  and  approved  for  payment  by  an  officer  under 
whom  the  man  is  serving  when  the  expenses  are  incurred.  It  is  noted 
that  the  order  in  this  case  directs  that  the  account  for  reimbursement 
be  submitted  through  headquarters,  Fourth  Corps  Area.  The  papers 
-do  not  indicate  that  this  was  done,  or,  if  so,  the  action  taken  there 
was  not  indicated  on  the  papers. 

Your  questions  are  answered  accordingly,  and  the  voucher  and 
related  papers  are  returned  herewith. 

The  suggestion  of  the  instructor.  South  Carolina  National  Guard, 
-contained  in  the  papers,  that  had  claimant  "  charged  $1.88  rail  fare 
no  question  would  have  arisen";  and  (referring  to  22  Comp.  Dec, 
4J78)  "  likewise  had  the  United  States  attorney  charged  rail  fare  and 
remained  silent  as  to  the  actual  method  of  locomotion  no  decision 
would  have  been  written  to  plague  all  concerned,"  would  lead  to 
the  expense  account  not  being  in  accordance  with  facts,  and  fraudu- 
lent. The  law  provides  only  for  reimbursement  of  actual  expenses ; 
-claims  for  expenses  not  actually  incurred  in  lieu  of  the  actual  ex- 
penditures constitute  false  claims  against  the  Government  and  sub- 
ject the  claimant  to  criminal  prosecution.  See  the  ninety-fourth 
article  of  war,  especially  the  fourth  paragraph  thereof.  This  fact 
should  have  been  known  to  the  officer,  and  should  be  brought  to  his 
attention. 
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COMMUTATION  OF  QUARTERS,  HEAT  AND  LIGHT,  FOR  DE- 
PENDENTS OF  NAVAL  OFFICERS. 

The  act  of  April  16,  1918,  40  Stat,  530,  providing  for  commutation  of  qaarters, 
heat  and  light,  for  dependents  of  naval  officers  on  duty  in  the  field  or  on 
active  duty  \)€y<md  t7ie  territorial  limits  of  the  United  States  when  no 
public  quarters  are  available,  does  not  contemplate  more  than  one  abode 
for  the  officer's  family  or  dependents,  and  if  the  Government  furnighes 
an  abode  for  the  officer's  wife,  children,  or  dependent  parent,  no  right 
to  commutation  accrues. 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  May  19,  1922: 

I  have  your  letter  of  April  28,  1922,  requesting  decision  whether 
Lieut.  J.  E.  Roberts,  United  States  Navy,  is  entitled  to  commuta- 
tion of  quarters,  heat,  and  light  under  the  act  of  April  16,  1918, 
for  dependent  parents  under  the  following  conditions: 

Lieutenant  Roberts  reported  on  board  the  receiving  ship  at 
Guantanamo  Bay,  Cuba,  on  October  3,  1921,  and  was  provided  with 
quarters  for  himself,  wife  and  children,  at  the  naval  station,  Guan- 
tanamo Bay,  Cuba.  His  father  and  mother  live  near  Odessa,  Fla., 
and  have  practically  no  income  other  than  that  received  from  him, 
which  averages  about  $70  per  month. 

The  act  of  April  16,  1918,  40  Stat.,  530,  provides  that  commis- 
sioned officers  of  the  Army  on  duty  in  the  field,  or  on  active  duty 
without  the  territorial  jurisdiction  of  the  United  States,  shall  be 
furnished  in  kind  an  abode  or  quarters  for  his  wife,  child,  or  de- 
pendent parent;  and  if  such  abode  is  not  available  the  officer  shalf 
be  paid  commutation  therefor. 

Under  the  act  of  March  2,  1907,  34  Stat.,  1168,  officers  on  duty  at 
posts  and  stations  were  entitled  to  public  quarters  (suitable  living 
quarters  for  self  and  family)  in  kind  at  the  post  or  station,  and  if 
such  public  quarters  were  not  available  commutation  therefor  was 
authorized.  Officers  on  field  duty  or  on  duty  without  the  territorial 
jurisdiction  of  the  United  States  were  not  entitled  to  such  commuta- 
tion privileges,  and  the  purpose  of  the  act  of  April  16,  1918,  was  to 
extend  right  to  quarters  in  kind  for  the  officer's  family  or  dependents 
when  he  is  not  on  duty  at  a  post  or  station.  The  act  of  April  16, 
1918,  was  not  intended  to  apply  where  the  act  of  1907  applied,  nor 
did  it  contemplate  more  than  one  abode  for  the  officer's  family  or 
dependents.  If  the  Government  furnishes  an  abode  for  the  officer's 
wife,  child,  or  dependent  parent,  then  no  right  to  commutation  ac- 
crues.   24  Comp.  Dec,  68;  25  id.^  540  and  985;  1  Comp.  Gen.,  41. 

Since  in  the  case  in  question  the  Government  furnished  quarters 
in  kind  for  Lieutenant  Roberts'  wife  and  children,  you  are  advised 
that  no  right  to  commutation  for  quarters,  heat,  and  light  accrued  to 
Lieutenant  Roberts  by  reason  of  the  fact  that  he  maintained  an  abode 
for  his  dependent  parents. 
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CONTRACTS— INCREASED  COSTS. 

A  contractor  Is  not  entitled  to  relmbnrsement  for  additional  costs  incurred  by 
bim  in  effecting  delivery  within  the  time  required  by  the  contract,  due  to 
conditions  which  might  have  excused  the  delay  had  delivery  not  been  made 
within  the  time  limit. 

Decision  by  Comptroller  General  McCarl,  May  19,  1922: 

Coney  Island  Coal  Co.,  Inc.,  requested  April  5,  1922,  review  of 
settlement  No.  N-226903,  dated  March  16, 1922,  disallowing  its  claim 
for  $94  as  extra  expense  of  towing  September  9  and  10, 1920,  88  tons 
of  coal  to  the  navy  yard,  Brooklyn,  N.  Y. 

Under  the  terms  of  a  contract  entered  into  May  6, 1920,  the  Coney 
Island  Coal  Co.  agreed  to  furnish  the  United  States,  f.  o.  b.  cars,  at 
the  navy  yard,  Brooklyn,  N.  Y.,  during  the  period  July  1,  1920,  co 
June  30,  1921,  among  other  sizes,  1,000  tons  of  broken  size  coal  at 
$8.93  a  ton  and  1,500  tons  of  pea  coal  at  $8.08  a  ton.  Due  to  impend- 
ing railroad  labor  troubles,  the  contract  was  modified  July  7,  1920, 
by  a  supplemental  agreement,  so  as  to  provide  for  delivery  by  barge 
alongside  should  it  be  found  impracticable  to  make  delivery  by  rail- 
road. For  coal  delivered  by  barge,  a  price  of  $8.53  was  fixed  for  the 
broken  size  coal  and  $7.78  for  the  pea  coal.  The  contract  further  prO' 
vided  that: 

The  quantities  of  coal  noted  as  required  for  the  purpose  indicated  under  tlie 
respective  classes  liave  been  estimated  from  the  best  iuform.Htion  obtainable  as 
to  prospective  requirements  and  may  be  regarded  as  fairly  accurately  repre- 
senting ttie  maximum  demands  at  the  points  described.  It  wiU,  therefore,  be 
understood  that  the  contractor  will  furnish  and  deliver  such  coal  of  the  kind 
specified  as  may  be  required  and  called  for  at  the  points  named  during  the 
periods  stated,  and  that  the  quantities  to  be  taken  will  not  exceed  by  more  than 
1  per  cent  those  for  which  awards  are  placed,  unless  delivery  of  a  greater 
quantity  is  mutually  agreed  to;  also  that,  where  practicable,  every  effort  will 
be  made  to  care  for  the  tonnage  contracted  for  In  equal  monthly  deliveries. 

«  «  *  4  «  *  • 

Deliveries  will  be  taken  in  car  load  or  barge  lots  (as  indicated  under  the 
respective  classes),  and  will  be  made  within  15  days  after  receipt  of  order,  in 
such  quantities  as  may  be  required,  and  at  the  prices  accepted  by  the  Navy,  on 
the  order  of  the  Bureau  of  Supplies  and  .\ccnuuts  or  its  representatives  at  the 
different  points  of  delivery. 

•  ▼••**« 

If  the  United  States  directs  a  change  in  the  place  or  manner  of  delivery,  In 
writing,  it  is  understood  that  the  contractor  will  be  paid  for  any  expense  so 
incurred  over  and  above  the  expense  to  which  the  said  contractor  is  obligated 
by  the  terms  of  the  contract. 

It  appears  that  during  the  month  of  September,  1920,  due  to 
strike  conditions,  the  contractor  was  unable  to  make  deliveries  as 
called  for  by  the  Brooklyn  Navy  Yard,  but  agreed  to  divert  a  con- 
signment of  coal  for  the  city  of  New  York  at  that  time  lying  in  the 
barge  Elizabeth  at  Newton  Creek,  provided  the  United  States  would 
assume  the  towage  charge  from  Newton  Creek  to  the  navy  yard  and 
the  demurrage  incident  to  the  delay  in  discharge  of  the  coal.  This 
was  verbally  agreed  to  by  the  navy  supply  officer  and  the  diversion 
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of  the  barge  was  made  at  a  total  additional  cost  of  $94,  i/vhich  it  iff 
now  claimed  should  be  paid  by  the  United  States. 

The  contractor  was  under  a  contract  liability  to  make  delivery 
of  coal  within  15  days  from  the  date  orders  therefor  were  given 
unless  excused  by  the  United  States  by  reason  of  "strikes,  riots, 
fire,  or  disasters,  delays  in  transit  or  delivery  on  the  part  of  trans- 
portation companies,  or  other  circumstances  beyond  the  control  of 
the  contractor."  The  United  States  did  not  excuse  the  contractor 
from  delivery  of  coal  and,  in  fact,  delivery  was  made  notwithstand- 
ing the  strike  conditions.  The  contract  provided  for  excuses  for 
failure  to  make  delivery — not  for  additional  pay  for  delivery  under 
conditions  which  might  excuse  delay.  In  order  to  make  provision 
for  deliveries  should  strike  conditions  interfere  the  supplemental 
agreement  of  July  7,  1920,  specifically  provided  for  delivery  by 
barge  and  at  a  difference  in  price  over  that  delivered  by  railroad. 
The  contractor  is  not  entitled  to  any  sum  in  addition  to  the  contract 
price  for  the  coal  diverted  from  the  city  of  New  York  to  the  Brook- 
lyn Navy  Yard.    25  Comp.  Dec.  992;  26erf.,  87. 

Upon  review  of  the  matter  no  differences  are  found  and  the  settle- 
ment is  sustained. 


PACKING,  CRATING,  AND  HAULING  HOUSEHOLD  GOODS  OF 

NAVAL  OFFICER. 

Reimbursement  of  a  naval  officer  for  the  expense  of  packing,  crating,  and 
hauling  his  household  goods,  incurred  after  receipt  of  orders  for  permanent 
change  of  station  and  in  accordance  with  the  regulations  governing  such 
expenditures,  is  not  barred  by  the  subsequent  cancellation  of  the  orders 
for  change  of  station. 

Decision  by  Comptroller  General  McCarl,  May  19,  1922: 

Lieut.  Commander  Henry  G.  Fuller,  United  States  Navy,  applied 
April  26,  1922,  for  review  of  settlement  No.  N-95150,  dated  April 
18,  1922,  wherein  was  disallowed  his  claim  for  reimbursement  for 
packing,  crating,  and  hauling  household  effects  from  Savannah,  Gra., 
to  Annapolis,  Md.,  in  September,  1921. 

The  reason  assigned  for  the  disallowance  was  that  the  household 
effects  were  crated  and  shipped  on  September  17,  1921,  in  anticipa* 
tion  of  claimant  being  relieved  from  duty  in  Savannah  by  reason 
of  orders  dated  September  9,  1921,  which  orders  were  revoked  by 
telegram  dated  September  21,  1921,  and  no  change  of  station  oc- 
cured  until  detachment  under  orders  dated  January  3,  1922. 

It  appears  that  under  date  of  September  9,  1921,  orders  were 
issued  to  claimant,  which  provided  in  part  that  upon  the  reporting 
of  his  relief  he  was  detached  from  duty  at  the  branch  hydrographic 
office  in  Savannah,  Ga.,  and  was  to  proceed  to  such  port  where  U.  S. 
S.  Biddle  might  be,  for  duty  in  command  of  that  vessel.  By  telegram 
from  the  Bureau  of  Navigation  dated  September  21,  1921,  these 
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orders  were  revoked,  and  on  September  22,  1921,  orders  were  issued 
that  upon  reporting  of  relief  he  would  be  detached,  and  after  an 
authorized  delay  of  one  month  would  report  for  duty  in  command 
of  the  U.  S.  S.  Osmond  Ingram.  These  orders  werer  subsequently  re- 
voked by  orders  dated  January  8,  1922,  and  on  January  26,  1922,  he 
was  detached  from  duty  in  Savannah  and  after  an  authorized  delay 
of  one  month  was  to  assume  command  of  the  XJ.  S.  S.  MoKee. 

It  appears  that  claimant  fulfilled  all  requirements  of  the  regu- 
lations relative  to  procuring  the  service  for  packing,  crating,  haul- 
ing, and  shipping  his  goods,  and  as  his  authorized  allowance  of 
7,200  pounds  was  shipped  on  Government  bill  of  lading  his  claim  is 
for  proportionate  part  of  the  $120  packing,  crating,  and  hauling 
charge  at  Savannah,  and  $25  at  Annapolis.  This  total  shipment  con- 
sisted of  8,008  pounds. 

The  provisions  of  the  act  of  May  18,  1920,  41  Stat.,  604,  which 
grant  to  the  personnel  of  the  Navy  "  the  benefits  of  all  existing  laws 
applying  to  the  Army  and  Marine  Corps  for  the  transportation  of 
household  effects,"  must  be  recognized  as  lodging  a  certain  measure 
of  discretion  in  the  Secretary  of  the  Navy,  to  fix  by  regulations  for 
the  service  under  his  jurisdiction  the  conditions  under  which  the 
packing,  crating,  and  hauling  of  household  effects  may  be  made  that 
the  cost  thereof  may  be  made  a  legal  charge  against  the  Government 
27  Comp.  Dec,  903. 

Section  2,  paragraph  8,  of  General  Order  No.  36,  dated  January 
6, 1921,  provides : 

Where  orders  showing  detachment  have  been  delivered  and  where  in  exer- 
cise of  his  rights  thereunder  the  person  directed  to  make  the  change  of  station 
(under  proper  authorization,  in  writing)  causes  his  household  effects  to  be 
either  partially  or  completely  packed,  crated,  hauled,  and  shipped,  or  a  supply 
officer,  upon  receipt  of  application  in  writing,  performs  a  like  degree  of  service 
for  said  person,  such  costs  as  may  be  incurred,  in  either  instance,  in  connec- 
tion with  such  partial  or  complete  packing,  crating,  hauling,  etc.,  prior  to 
receipt  of  notice  of  the  revocation  of  such  orders,  shall  be  chargeable  to  public 
exp<inse.    •     ♦    ♦. 

It  appears  that  upon  receipt  of  orders  dated  September  9,  1921, 
and  in  anticipation  of  the  change  of  duty  which  those  orders  would 
involve,  claimant  had  his  goods  crated  and  packed,  and  on  Septem- 
ber 17,  1921,  shipped  them  to  Annapolis,  which  had  relation  to  the 
home  yard  of  the  U.  S.  S.  Biddle  at  Philadelphia,  and  was  a  less 
distance  than  to  that  point. 

The  household  effects  were  packed,  crated,  and  shipped,  in  response 
to  the  order  of  detachment  and  would  ordinarily  be  contemplated 
thereby.  There  is  nothing  in  the  orders  to  indicate  such  services 
should  not  be  obtained  until  the  detachment  had  actually  taken  place. 
In  orders  of  this  character  if  the  getting  ready  for  detachment 
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is  not  intended  specific  instructions  should  be  so  given  or  be  mado 
the  matter  of  general  regulation. 

Claimant  is  entitled  to  7200/8008  of  the  $120  packing,  crating, 
and  hauling  charges  at  Savannah,  or  $107.89,  and  to  7200/8008  of 
the  $25  charge  at  Annapolis,  or  $22.48. 

The  settlement  is  reversed  and  $130.37  certified  due  claimant 


PROMOTION  OF  POSTAL  CLERKS. 

The  act  of  June  5,  1920,  41  Stat,  1052,  creating  the  position  of  assistant  chief 
clerk  in  the  Railway  Mail  Service,  did  not  .repeal  or  amend  the  provision 
in  the  act  of  August  24,  1912,  37  Stat,  556,  prohibiting  the  advancement  of 
postal  clerks  more  than  one  grade  in  one  year,  and  a  clerk  in  grade  6  can 
not  therefore  be  promoted  to,  and  receive  compensation  as,  assistant  chief 
clerk  in  the  Railway  MaU  Service  prior  to  one  year  from  the  date  he  wa» 
advanced  to  grade  6. 

Comptroller  General  McCarl  to  the  Postmaster  General,  May  19»  1922: 

I  have  your  letter  of  May  5,  1922,  requesting  decision  whether 
Leslie  L.  Boyer,  who  was  promoted  from  clerk  of  grade  6  to  as- 
sistant chief  clerk  in  the  Railway  Mail  Service  April  20,  1922,  may 
be  paid  the  salary  of  the  position  to  which  promoted. 

It  appears  that  Mr.  Boyer  was  promoted  from  clerk  grade  5  to 
clerk  grade  6  July  1, 1921,  and  your  doubt  as  to  his  right  to  be  paid 
under  the  promotion  of  April  20,  1922,  arises  from  the  provision  in 
the  act  of  August  24, 1912,  37  Stat.,  556,  which  reads : 

In  filling  positions  helow  that  of  chief  clerk  no  clerk  shaU  be  advanced 
more  than  one  grade  in  a  period  of  a  year. 

You  suggest  that  this  provision  might  not  be  applicable  to  the 
case  presented  for  the  reason  that  at  the  time  it  was  enacted  there 
was  no  position  as  assistant  chief  clerk  in  the  Railway  Mail  Service^ 
said  position  having  been  created  by  the  act  of  June  6, 1920,  41  Stat.^ 
1052. 

However,  the  provision  creating  such  position  is  not  inconsistent 
with  the  provision  restricting  promotions.  The  provision  in  the 
act  of  August  24,  1912,  is  permanent  legislation  and  it  can  not  be 
held  that  it  was  repealed  by  implication ;  and  since  the  act  of  June  5^ 
1920,  does  not  in  specific  terms  amend  or  repeal  the  former  pro- 
vision it  must  be  held  that  said  provision  is  still  in  full  force  and 
effect  and  precludes  a  promotion  to  the  position  of  assistant  chief 
clerk  in  the  Railway  Mail  Service  of  a  clerk  in  grade  6  in  said 
service  until  after  one  year's  service  in  said  grade.  You  are  ad- 
vised, therefore,  that  upon  the  facts  presented  Mr.  Boyer  can  not  be 
legally  promoted  to  nor  paid  as  assistant  chief  clerk  prior  to  July  1, 
1922. 
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PUBCHASB   OF   STANDARDIZED    EQUIPMENT— PANAMA   CANAL. 

Id  connection  with  the  purchase  of  additional  equipment  for  which  It  wlU  be 
necessary  to  maintain  a  snpply  of  cqpare  parts  the  Panama  Canal  Is  author- 
ized, when  it  already  has  on  hand  a  number  of  similar  articles  for  which 
a  reserve  supply  of  spare  parts  is  maintained,  to  restrict  the  specifications 
to  such  extent  as  necessary  to  exclude  all  articles  or  pieces  of  equipment 
on  which  the  spare  parts  obtained  for  other  pieces  of  like  equipment  can 
not  be  used. 

Comptroller  General  McCarl  to  the  Governor  of  the  Panama  Canal,  May  19, 
1922: 

I  have  your  letters  of  March  20  and  April  17,  1922,  requesting 
decision  whether  in  the  purchase  of  plant  equipment  for  use  on  the 
Isthmus  you  are  authorized  to  standardize  on  any  one  make  of  any 
item  in  cases  where  several  pieces  of  the  same  equipment  are  re* 
quired  to  be  kept  in  use. 

As  illustrating  the  point  involved  and  the  advantages  of  stand- 
ardization, reference  is  made  to  marine  motors  for  launches  and  to 
meters.  It  is  understood  that  many  marine  motors  and  hundreds  of 
meters  are  in  constant  use  by  the  Panama  Canal,  and  that  because  of 
the  long  delay  incident  to  obtaining  repairs  from  the  United  States 
and  to  avoid  the  necessity  of  keeping  a  surplus  supply  of  the  complete 
pieces  of  equipment  on  hand  to  allow  for  some  pieces  being  out  of 
commission  it  is  necessary  to  keep  a  reasonable  supply  of  spare  parts. 
If  the  motors  and  meters  in  use  are  of  several  different  makes  the 
adequate  supply  of  spare  parts  would  necessarily  be  much  larger 
than  if  all  of  each  were  of  the  same  make  or  could  use  parts  inter- 
changeably. 

It  has  been  held  repeatedly  by  the  Comptroller  of  the  Treasury 
and  by  this  office  that  the  provisions  of  section  3709,  Revised  Statutes, 
relative  to  advertising  are  applicable  to  purchases  by  or  for  the 
Panama  Canal  and  that  the  selection  of  a  particular  brand  or  make 
of  material  or  equipment  to  the  exclusion  of  others  of  a  lower  price 
which  comply  with  the  required  specifications  is  not  ajithorized.  See 
11  Comp.  Dec,  36;  27  id.,  896;  1  Comp.  Gen.,  59  and  134;  and  several 
unpublished  decisions. 

I  appreciate  the  advantages  to  be  obtained  by  standardizing  in 
certain  cases  and,  with  the  understanding  that  full  and  free  competi- 
tion on  specifications  of  no  more  detail  than  is  necessary  to  meet  the 
reasonable  requirements  of  the  service  will  be  availed  of  in  obtaining 
original  installations,  I  am  constrained  to  hold  that  when  a  proposed 
purchase  is  of  an  article  or  piece  of  equipment  several  of  which  are 
already  in  use  by  the  Panama  Canal  and  for  which  it  will  be  neces- 
sary to  keep  a  supply  of  spare  parts,  you  are  authorized  to  prepare 
the  specifications  in  such  detail  as  to  exclude  all  articles  or  pieces  of 
equipment  on  which  the  spare  parts  obtained  for  other  pieces  of  like 
equipment  can  not  be  used. 
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When  parcbases  are  made  on  such  restricted  specifications  the 
vouchers  in  payment  thereof  must  show  the  reason  and  necessity 
therefor  as  indicated  in  the  preceding  paragraph. 


NAVAL  OFFICERS  DETAILED  AS  ASSISTANTS  TO  CHIEF  OF 
BUREAU  OF  SUPPLIES  AND  ACCOUNTS  AND  BUREAU  OF  MEDI- 
CINE AND  SURGERY. 

A  captain  of  the  Medical  Corps  of  the  Navy  detailed  as  af(sii«tant  to  the  Bureau 
of  Medicine  and  Surgery  acquires  no  right  to  any  higher  pay  by  reas^m 
thereof,  the  higher  pay  authorized  by  section  1375»  Revised  Statutes,  for 
such  detail  being  limited  to  surgeons,  assistant  surgeons,  or  passed  assistant 
surgeons. 

The  term  "  highest  pay  of  his  grade  *'  in  the  act  of  March  3,  1890,  80  Stat.,  1038, 
as  applied  to  an  officer  of  the  Pay  Corps  of  the  Navy  detailed  as  assistant 
to  the  Chief  of  Bureau  of  Supplies  and  Accounts,  since  August  29,  1916, 
means  the  highest  pay  of  his  grade  for  pay  purposes  as  determined  by  his 
rank ;  e,  g.,  the  highest  pay  of  an  officer  so  detailed  who  holds  the  rank  Qf 
captain  is  the  shore  pay  of  a  captain  after  15  years*  service. 

Decision  by  Comptroller  General  McCarl,  May  20»  1922: 

Lieut.  Eugene  Dann  (S.  C),  United  States  Navy,  applied  March 
21, 1922,  for  review  of  settlement  No.  312-E,  dated  January  9,  1922, 
Navy  Department  Division,  this  oflSce,  of  his  fiscal  account  for  the 
fractional  fourth  quarter,  1921,  with  respect  to  disallowance  therein 
of  credit  for  $418  and  $224  paid  to  F.  E.  McCullough,  captain, 
Medical  Corps,  United  States  Navy,  assistant  to  the  Bureau  of  Medi- 
cine and  Surgery,  and  T.  W.  Leutze,  captain,  Supply  Corps,  United 
States  Navy,  assistant  to  the  Chief  of  the  Bureau  of  Supplies  and 
Accounts,  respectively,  being  the  difference  between  the  pay  and 
allowances  of  an  officer  of  the  rank  of  captain  and  the  pay  and  al- 
lowances of  an  officer  of  the  rank  of  rear  admiral.  The  questions 
relate  to  the  Medical  Corps  and  the  Pay  Corps,  respectively. 

It  appears  that  Captain  McCullough  was  detailed  as  assistant  to 
the  Chief  of  Bureau  of  Medicine  and  Surgery  by  order  dated  April 
23,  1921,  and  reported  April  26,  1921,  and  that  Captain  Leutze  was 
detailed  as  assistant  to  the  Chief  of  Bureau  of  Supplies  and  Ac- 
counts by  order  dated  May  7,  1921,  and  reported  June  1,  1921. 

As  to  the  Medical  Corps,  section  1375,  Revised  Statutes,  provides : 

A  surgeon,  assistant  surgeon,  or  passed  assistant  surgeon,  may  be  detailed 
as  assistant  to  the  Bureau  of  Medicine  and  Surgery,  who  shaU  receive  the 
liighest  shore  pay  of  his  grade. 

The  section  is  restricted  in  its  application  to  ^  a  surgeon,  assistant 
surgeon,  or  passed  assistant  surgeon"  and  can  have  no  application 
80  as  to  confer  on  a  medical  director  when  detailed  as  assistant  to 
the  Bureau  of  Medicine  and  Surgery  the  "  highest  shore  pay  of  his 
grade,"  and  therefore  Captain  McCullough  acquired  no  right  to 
»ny  higher  pay  by  reason  of  his  detail  as  assistant  to  the  Bureau  of 
Medicine  and  Surgery. 
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As  to  the  Pay  Corps,  the  act  of  March  8,  1899,  aO  Stat.,  1088, 
provides: 

The  officer  of  the  Pay  Oorpe  of  the  Navy  detailed  as  assistant  to  the  Ohief 
of  the  Bureau  Qf  Supplies  and  Accounts  pursuant  to  the  act  of  0<)ngress  ap- 
proved July  twenty-seventh,  eighteen  hundred  and  ninety-four  (28  Stat,  132), 
shall  hereafter  receive  the  highest  i)ay  of  his  grada 

The  language  '^  highest  pay  of  his  grade "  in  the  act  of  March  8, 
1899,  does  not  include  nor  in  any  v^ay  aifect  the  allowances  of  officers 
so  assigned,  and  therefore  does  not  give  them  right  to  any  increase 
in  allowances.  The  increase  in  commutation  of  quarters  paid  was 
properly  disallowed. 

The  act  of  March  3,  1899,  is  only  to  be  considered  in  so  far  as  it 
affects  the  pay  of  an  officer  of  the  Pay  Corps  of  the  Navy  detailed  as 
assistant  to  the  Chief  of  the  Bureau  of  Supplies  and  Accounts. 
Under  the  law  in  force  when  the  act  became  effective,  and  prior  to 
July  1,  1899,  the  pay  of  the  grade  of  pay  directors  was  not  based 
on  the  officers'  relative  rank,  a  fixed  per  annum  rate  being  prescribed 
for  sea  service  and  another  for  shore  duty  in  each  lustrum  of  the 
officers'  commissioned  service.    Section  1556,  Revised  Statutes. 

By  the  act  of  March  3,  1899,  30  Stat,  1006,  1007,  pay  directors 
were  given  actual  rank  and  the  same  pay  and  allowances  as  officers 
of  corresponding  rank  of  the  Army.  The  act  of  May  18,  1908,  85 
Stat.,  127,  based  the  pay  of  all  commissioned  officers  of  the  active  list 
of  the  Navy  on  rank  and  length  of  service  as  follows : 

Hereafter  all  commissioned  officers  of  the  active  list  of  the  Navy  shall  receive 
the  same  pay  and  allowances  according  to  rank  and  length  of  service,  and  the 
annual  pay  of  each  grade  shall  be  as  follows:  For  admiral  *  *  *  ;  rear 
admiral    *     •    •  ;  captain    •    ♦    *. 

Sections  1474  to  1479,  inclusive,  divided  the  staff  officers  of  the 
Navy  into  classes  by  name  or  word  title,  which  names  are  referred  to 
in  section  1480,  Kevised  Statutes,  as  amended  by  the  act  of  February 
27,  1877,  19  Stat.,  244,  as  '^  grades."  Each  class  or  grade  was  given 
a  relative  rank,  but  pay  for  the  grade  was  not  dependent  on  such 
relative  rank,  specific  rates  being  provided  for  each  duty  status  and 
lustrum  of  commissioned  service  in  the  grade.  Without  any  change 
in  commission,  designation,  rank,  office,  or  title,  an  officer  might 
pass  from  the  lowest  to  the  highest  pay  of  his  grade  by  reason  alone 
of  duty  status  and  length  of  service. 

Section  1376,  Eevised  Statutes,  provided  a  definite  number  of 
ofiicers  in  each  grade  of  the  Pay  Corps  of  the  Navy,  and  section  1475, 
gave  pay  directors  tho  relative  rank  of  captain.  By  the  act  of  March 
3, 1899,  such  relative  rank  was  made  their  actual  rank,  and  their  pay 
(commencing  July  1,  1899)  that  of  the  corresponding  rank  in  the 
Army.    The  act  of  August  29,  1916,  39  Stat.,  677,  based  the  total 
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number  of  staff  officers  of  the  Navy  in  each  corps  on  a  percentage 
basis,  and  distributed  them  in  the  various  grades  as  follows: 

Pay  Corps:  One-half  pay  directors  with  the  rank  of  rear  admiral,  to  four 
pay  directors  with  the  rank  of  captain,    *    *    *• 

It  is  evident  that  the  term  '^  grade  ^  is  not  peculiar  to  staff  officers 
alone,  for  the  law  frequently  refers  to  line  officers  in  terms  that  recog- 
nize a  classification  in  grades  as  instanced  in  the  following : 

Section  1467,  Bevised  Statutes : 

Line  officers  shaU  take  rank  in  each  grade  according  to  the  dates  of  their 
commissions. 

Section  8  of  the  act  of  March  3, 1899, 30  Stat.,  1006 : 

Officers  of  the  line  in  the  grade  of  captain,    *    *    *• 
Section  11  of  that  act : 

That  any  officer  of  the  Navy  •  •  ♦  shaU  be  retired  •  •  •  with 
^    *    *    sea  pay  of  the  next  higher  grade. 

Also  the  acts  providing  for  detail  of  line  officers  as  assistants  to  the 
Bureaus  of  Navigation,  Ordnance,  and  Engineering,  provide  that  an 
officer  so  detailed  shall  receive  the  ^^  highest  pay  of  his  grade." 

Navy  officers  are  classified — ^1,  according  to  duty,  office,  or  title;  2,  according 
to  relative  importance  or  honqr;  8,  according  to  compensation.  All  of  these 
Masses  come  within  the  normal  meaning  of  the  words  "grade  or  rank.*'  The 
law  designates  some  of  them  as  grades  or  ranks  by  name,  others  only  by  de* 
rcripUoD     Rutherford  v.  United  States,  18  O.  Cls.,  339. 

It  is  also  evident  that  prior  to  July  1,  1899,  the  term  "  grade  ^'  as 
used  in  the  act  of  March  3,  1899,  whether  used  to  denote  the  officer's 
duty,  title,  or  compensation,  had  the  same  restriction  or  limitation, 
there  being  no  distinction  between  such  classifications  whether  ap- 
plied to  the  office  or  to  compensation  attached  thereto.  Beginning 
July  1,  1899,  the  compensation  or  pay  grade  of  pay  directors  was 
that  of  their  corresponding  rank  in  the  Army.  That  change,  how- 
ever, brought  about  no  practical  dijfference  or  distinction,  since  there 
remained  but  one  office  grade  and  one  compensation  or  pay  grade. 
So  also  under  the  act  of  May  13,  1908,  which  based  their  pay  on 
actual  rank  in  the  Navy  instead  of  corresponding  rank  in  the  Army; 
and  no  practical  distinction  arose  so  long  as  these  officers  had  but 
one  rank  which  determined  their  pay.  But  the  act  of  August  29, 
1916,  having  distributed  pay  directors  in  two  ranks  a  distinction 
arises  between  "  grade  "  as  applied  to  office  or  title,  and  as  applied  to 
compensation. 

It  is  apparent  that  under  the  act  of  May  13,  1908,  which  expressly 
established  grades  for  purposes  of  pay  based  on  rank,  all  commis* 
sioned  officers  of  the  Navy,  including  line  officers,  are  classified  or 
graded  according  to  title  or  office,  and  also  for  purposes  of  pay.  It 
is  evident  therefore  that  pay  directors  have  two  grades — one  (pay 
director),  which  by  word  title  designates  the  officer's  classification 
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in  the  staff,  and  another  (rank),  which  determines  his  classification 
for  compensation  purposes,  and  may  appropriately  be  referred  to  as 
the  oflScer's  "  pay  grade."  Since  these  officers,  by  the  act  of  August 
29, 1916,  are  distributed  in  two  ranks  or  pay  grades,  it  is  obvious  that 
their  pay  grade  may  change  with  change  of  designation  in  rank  with- 
out affecting  their  title  or  office  grade.  Such  change  in  rank,  how* 
«ver,  can  not  take  place  without  action  by  the  President,  assigning 
them  to  another  rank.  See  section  1506,  Revised  Statutes,  as 
amended  by  the  act  of  June  17, 1878, 20  Stat.,  144. 

As  the  law  now  provides  for  commissioned  officers  of  the  Navy, 
more  than  one  rate  of  pay  attaches  to  each  grjtde  for  pay  purposes, 
there  being  a  specific  rate  for  each  duty  status  and  each  service 
period  of  five  years  up  to  the  fifth  period,  except  in  the  grades  of 
captain  and  commander  in  which  the  highest  pay  is  reached  after 
15  years.  As  originally  applied  the  highest  pay  of  the  grade 
of  pay  director  under  the  act  of  March  3,  1899,  could  be  acquired 
without  change  in  title,  office,  or  rank.  That  fact  now  exists  as  to 
all  officers  of  the  line  who  have  but  one  pay  grade  for  each  title  or 
office  grade.  It  is  apparent  that  the  usual  meaning  of  ^^  grade  "  as 
applied  to  pay  for  all  commissioned  officers  of  the  Navy  is  re- 
stricted to  their  classification  for  purposes  of  compensation,  and  that 
right  to  the  highest  pay  of  any  particular  grade  for  pay  purposes 
can  be  acquired  by  reason  of  duty  status  or  length  of  service  or 
relative  position  in  rank  alone,  and  without  change  of  title,  office,  or 
rank.  Pay  that  can  not  be  acquired  without  change  in  the  officer's 
rank  is  not  "pay  of  his  grade." 

Therefore  I  am  of  opinion  that  the  term  "highest  pay  of  his 
grade,"  in  the  act  of  March  3,  1899,  as  applied  to  a  pay  director  in 
the  Navy  detailed  as  assistant  to  the  Chief  of  the  Bureau  of  Supplies 
and  Accounts,  since  August  29,  1916,  means  the  highest  pay  of  his 
grade  for  pay  purposes  as  determined  by  his  rank,  and  that  the 
highest  pay  of  an  officer  so  detailed  who  holds  the  rank  of  captain 
IS  the  shore  pay  of  a  captain  after  15  years'  service. 

Accordingly  upon  this  revision  no  difference  is  found  and  the 
disallowances  in  question  are  sustained. 


SALES  OF  SURPLUS  WAR  SUPPLIES— RESCISSION  OF  CONTRACTT 

BASED  ON  BREACH  OF  CONDITION. 

It  Is  not  within  the  power  or  authority  of  any  officer  of  the  War  Department  or 
of  the  Army  to  obligate  the  Government  to  refrain  from  seUing  or  otherwise 
disposing  of  its  property,  and  anyone  entering  into  a  contract  witli  an 
officer  of  the  Government  is  chargeable  with  notice  of  the  limitations 
upon  the  authority  of  such  officer  to  bind  the  Government. 

A  breech  of  an  independent  covenant  in  a  contract  for  the  sale  of  Goyemmeiit 
property  is  not  ground  for  a  rescissiou  of  the  contract,  but  can  give  rifle 
only  to  a  claim  for  damagea. 
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Comptrolkr  Goienl  McCarl  to  the  Secretary  of  War,  May  20,  1922: 

I  have  your  letter  of  May  1, 1922,  as  follows : 

I  have  the  honor  to  request  an  advance  decision  as  to  whether  I  have  the 
authority  to  rescind  the  contract  of  sale  of  717,591  pounds  of  H"  brass  roda 
made  by  the  ordnance  salvage  board  to  the  American*  Metal  Company  of  Phila- 
delphia, Pennsylvania,  accept  the  return  of  the  material,  and  refund  the  pur- 
chase price  paid  therefor. 

The  facts  are  fully  stated  In  the  accompanying  file  which  contains  copies 
of  all  pertineat  papers  in  connection  with  this  transaction,  together  with  a 
transcript  of  testimony  talicen  before  a  special  board  of  the  War  Department 
Claims  Board. 

The  material  facts  as  disclosed  by  the  file  of  papers  submitted  are 
as  follows: 

The  brass  rod  in  question  was  located  at  the  Eddystone  rifle  plant 
in  the  Philadelphia  district  and  formed  a  part  of  the  surplus  supply 
of  ordnance  material  which  the  President  was  authorized  to  dis- 
pose of  through  the  Secretary  of  War  under  the  provisions 'of  the 
act  of  July  9,  1918,  40  Stat.,  850.  Said  act  in  so  far  as  material  to 
the  question  here  presented  provides: 

That  the  President  be,  and  he  hereby  is,  authorized,  through  the  head  of 
any  Executive  Department,  to  sell,  upon  such  terms  as  the  head  of  such  De- 
partment shaU  deem  expedient,  *  *  *  any  war  supplies,  material  and 
equipment,  *  *  •  which,  during  the  present  emergency,  may  have  or  may 
hereafter  be  purchased,  acquired,  or  manufactured  by  the  United  States. 

After  some  oral  negotiations  or  inquiries  between  members  of  the 
firm  trading  under  the  name  of  American  Metal  Co.  and  Army  of- 
ficers at  the  Philadelphia  district  ordnance  office  the  American 
Metal  Co.  under  date  of  November  3,  1919,  addressed  a  letter  to  the 
Philadelphia  district  ordnance  office  as  follows : 

We  confirm  conversation  with  you  of  even  date,  wherein  we  purchased  from 
you  717,591  lbs.  of  li"  brass  rods,  mill  lengths,  located  at  the  Eddystone 
rifle  plant,  at  $9.15  per  lb.,  f.  o.  b.  cars  Eddystone. 

Also  kindly  acknowledge  receipt  of  our  certified  check  for  $10,000.00,  given 
you  as  deposit  on  the  above  sale. 

This  letter  was  replied  to  on  the  same  date  by  the  chairman  of  the 
district  salvage  board  in  the  following  terms : 

I  am  directed  by  the  Chief  of  Ordnance  to  advise  you  that  your  bid  on 
717,591  pounds  of  li"  brass  rod  mill  lengths  located  at  Eddystone  Is  accepted 
at  $0.15  per  pound  f.  o.  b.  cars. 

This  oflice  acknowledges  receipt  of  your  certified  check  for  $10,000.00  on 
account  of  this  purchase. 

It  is  requested  that  you  make  future  payments  and  issue  shipping  instruc- 
tions promptly  in  order  that  the  material  may  be  released. 

These  two  letters  constitute  the  only  written  evidence  of  the  con- 
tract of  sale.  That  the  sale  was  to  be  a  cash  transaction  and  for 
immediate  delivery  there  would  appear  to  be  no  doubt,  and  it  has  not 
been  questioned  that  the  material  sold  complied  with  all  require- 
ments and  representations  as  to  quantity,  quality,  and  condition  and 
that  it  was  ready  for  immediate  delivery  upon  receipt  by  the  Grov- 
ermnent  of  shipping  instructions  from  the  purchasers.    Delivery 
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has  been  made  and  the  purchase  price  has  been  paid.  The  ground 
upon  which  the  purchasers  base  their  claim  for  a  rescission  of  the 
contract  is  the  fact  that  on  December  10,  1919,  more  than  five  weeks 
after  the  sale  in  question  was  closed,  the  Government  sold  at  Wash- 
ington another  lot  of  1^-inch  brass  rod  at  a  price  lower  than  15 
cents  per  pound.  It  is  clear  that  this  subsequent  sale  was  not  a 
breach  of  any  express  or  implied  terms  or  conditions  of  the  sale 
agreement  evidenced  by  the  two  letters  hereinbefore  quoted,  but  the 
purchasers  contend  that  the  Army  officers  through  whom  that  sale 
agreement  was  negotiated  represented  or  promised  that  no  more  li- 
inch  brass  rod  would  be  sold.  All  that  the  evidence  before  me 
establishes  with  reference  to  this  point  is  that  there  was  some  doubt 
as  to  whether  the  Philadelphia  office  could  obtain  authority  from  the 
Chief  of  Ordnance  to  sell  any  more  brass  rod  at  that  time,  and  that 
upon  inquiry  authority  was  obtained  for  this  particular  sale,  but 
the  office  was  advised  that  it  should  make  no  further  sales  of  said 
material  and  the  purchasers  were  so  informed  by  the  officers  at 
Philadelphia  through  whom  the  sale  was  made.  The  purchasers 
allege  that  they  understood  this  to  be  an  assurance  on  the  part  of 
the  Government  that  no  more  l^-inch  brass  rod  would  be  sold  by  the 
Government  at  any  time  thereafter,  although  the  evidence  shows  that 
they  knew  the  Government  did  have  at  that  time  large  quantities  of 
said  material  on  hand. 

There  can  be  no  doubt  that  such  was  not  the  understanding  of 
the  officers  who  conveyed  the  information  to  the  purchasers,  and  the 
evidence  presented  does  not  show  that  any  officer  of  the  Government 
connected  with  the  transaction  knew  that  such  was  the  unde^taning 
of  the  purchasers.  The  situation  would  seem  to  be  that  at  some  time 
prior  to  November  3,  1919,  the  War  Department  had  decided  to  dis- 
continue for  the  time  being  the  making  of  sales  of  1^-inch  brass  rod 
and  that  an  exception  was  made  with  reference  to  this  particular  sale 
because  of  the  desire  to  vacate  the  Eddystone  plant.  The  situation 
was  made  known  to  the  purchasers  merely  as  a  matter  of  information 
and  not  with  any  idea  of  obligating  the  Government  to  refrain  for- 
ever or  for  any  definite  period  from  selling  IJ-inch  brass  rod.  I 
think  it  is  clear  from  the  facts  appearing  that  the  Government  did 
not  intend  that  the  representations  or  statements  made  with  refer- 
ence to  the  disposition  of  other  brass  rod  should  be  regarded  as  form- 
ing any  part  of  the  terms  or  conditions  of  this  particular  sale.  It 
does  not  appear  that  there  was  any  element  of  fraud  in  the  transac- 
tion and  none  is  even  suggested  by  the  purchasers,  the  contention 
being  that  the  Government  promised  and  undertook  as  a  term  or 
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condition  of  the  sale  that  it  would  make  no  other  sale  of  l^-ineb 
brass  rod. 

As  hereinbefore  indicated  I  can  find  no  basis  for  that  contention ; 
but  even  if  such  a  provision  had  been  incorporated  in  the  sale  agree- 
ment it  would  have  been  of  no  force  or  effect  to  bind  the  Govern- 
ment, because  it  is  not  within  the  power  or  authority  of  any  officer 
of  the  War  Department  or  Army  to  obligate  the  Government  to 
refrain  from  selling  or  otherwise  disposing  of  its  property;  and  it 
is  well  settled  that  anyone  entering  into  a  contract  with  an  officer 
of  the  Government  is  chargeable  with  notice  of  the  limitations  upon 
the  authority  of  said  officer  to  bind  the  United  States.  Furthermore^ 
assuming  for  the  sake  of  the  argument  that  the  contract  of  sale  did 
contain  a  stipulation  that  the  Government  would  sell  no  more  1  J-inch. 
brass  rod  and  that  such  stipulation  was  legally  binding  on  the  United 
States,  a  breach  thereof  would  not  be  cause  for  rescission,  but  would 
only  give  rise  to  a  claim  for  damages,  because  such  a  provision  in 
the  contract  would  be  an  independent  covenant  rather  than  a  con- 
dition precedent  or  condition  concurrent.  This  is  evident  from  the 
very  nature  of  the  alleged  condition. 

As  the  term  "  condition  "  is  usually  understood  it  means  an  un- 
certain event  or  contingency  on  the  happening  of  which  the  obliga- 
tion of  the  contractor  depends.  The  failure  of  such  a  condition 
rescinds  the  contract  or,  in  other  words,  the  obligation  under  the  con- 
tract does  not  attach  until  the  condition  is  performed.  No  such 
condition  is  contended  for  in  this  case.  The  contention  here  is  that 
the  promise  to  refrain  from  making  other  sales  was  one  of  th& 
inducements  which  caused  the  purchasers  to  enter  into  the  contract* 
Therefore,  if  it  can  be  said  that  the  sale  now  in  question  was  based 
upon  a  condition,  it  was  the  promise  to  refrain  and  not  the  actual 
refraining  which  constituted  the  condition.  In  such  a  case,  the 
promise  being  made,  the  sale  becomes  effective  and  can  not  b& 
rescinded  by  any  breach  of  said  promise.  If  the  promise  could  be 
held  to  be  legally  binding  a  breach  thereof  could  give  rise  only  to 
a  claim  for  damages.  See  Kcmffman  v.  Reader^  108  Fed.  Eep.,  171 ; 
Howe  V.  Ilowe  and  Owen  B,  B.  Co.^  154  trf.,  820;  Oscar  Bamett 
Foundry  Company  v.  Crowe^  219  id,^  460.  And  such  a  claim  could 
not  be  adjudicated  by  an  administrative  officer  nor  paid  from  pro- 
ceeds of  this  sale  or  of  other  sales  of  like  material.  See  1  Comp» 
Gen.,  380 ;  id,^  484;  and  decision  to  you  dated  April  18, 1922, 1  Comp. 
Gen.,  574. 

Tho  question  submitted  is  answered  in  the  negative. 
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RETIRED  PAT— ARMY  OFFICERS  COMMISSIONED  UNDER  ACT  OF 

JUNE  4,  1920. 

Officers  who  were  over  45  years  of  age  when  commissioned  in  the  Regular 
Army  pursuant  to  the  act, of  June  4,  1920,  41  Stat.,  759,  are  entitled, 
when  retired  for  incapacity  the  result  of  an  incident  of  service,  to  retired 
pay  at  the  rate  of  four  per  cent  of  the  active  pay  for  each  complete  year 
of  commissioned  service,  the  total  not  to  exceed  75  per  cent. 

ComptroUer  General  McCarl  to  the  Secretary  of  War,  May  24,  1922: 

I  am  in  receipt  of  your  letter  of  May  2,  1922,  requesting  decision 
as  to  whether  an  officer,  originally  commissioned  in  the  Begular 
Army  under  the  provisions  of  the  act  of  June  4,  1920,  41  Stat.,  759, 
at  an  age  of  more  than  45  years  and  thereafter  retired  under  the  pro- 
visions of  section  1251  of  the  Revised  Statutes  for  incapacity  the 
result  of  an  incident  of  the  service,  is  entitled  under  section  1274 
thereof  to  retired  pay  at  the  rate  of  75  per  cent  of  his  active  pay,  or 
whether  his  retired  pay  is  measured  by  4  per  cent  of  his  active  pay 
for  each  year  of  his  commissioned  service. 

The  specific  cases  mentioned  for  a  determination  as  to  which  of 
these  acts  in  question  is  applicable  under  the  given  facts,  are  those 
of  Capts.  John  H.  Stern  and  Paul  P.  Harm,  both  of  whom  being 
incapacitated  are  subject  to  retirement. 

The  military  history  of  Captain  Stern  is  stated  as:  Born  July  10, 
1874,  entered  the  Eegular  Army  as  an  enlisted  man  July  13,  1896, 
rose  to  the  highest  noncommissioned  grade,  was  commissioned  as 
captain,  Q.  M.  Sec,  Officers'  Reserve  Corps,  May  21,  1917,  and  as 
major  therein  February  13,  1919.  He  was  commissioned  under  the 
act  of  June  4,  1920,  in  the  Regular  Army,  September  24,  1920,  as 
captain,  Q.  M.  C,  being  then  about  46  years  old.  He  completed 
March  21,  1922,  25  years  of  service,  enlisted  and  commissioned.  His 
health  is  said  to  have  failed  in  November,  1920,  due  to  an  ailment 
which  is  anticipated  to  terminate  fatally  not  later  than  1925. 

The  other  officer,  Captain  Harm,  was  born  October  2,  1864,  joined 
the  Regular  Army  as  an  enlisted  man  March  8,  1881,  rose  to  the 
highest  noncommissioned  grade,  was  commissioned  January  17,  1918, 
as  captain,  A.  G.,  in  National  Army  and  major  therein  Juno  23, 
1919.  He  was  commissioned  under  the  act  of  June  4,  1920,  in  the 
Regular  Army,  September  22,  1920,  as  captain,  Q.  M.  C,  being  then 
about  56  years  old.  This  officer  has  completed  over  41  years  of  mili- 
tary service. 

While  the  service  of  Captain  Harm  is  indicated  as  continuous 
from  an  enlisted  man  to  and  through  commissioned  grades,  yet  in 
consequence  of  the  conclusions  developed  hereinafter  the  continuity 
of  the  service  has  no  special  bearing  on  the  question  inasmuch  a0 
the  commissioning  of  the  officer  and  the  right  of  retirement  are 
specifically  under  the  provisions  of  the  act  of  June  4,  1920,  which 
contains  the  conditions  as  to  retirement. 
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The  act  of  June  4,  1920,  41  Stat.  759,  as  amending  the  act  of 
June  3, 1916,  39  Stat.  166,  provides  for  a  reorganization  of  that  ex- 
isting organization  of  the  Army  which  constituted  the  residue  of  the 
American  Expeditionary  Force.  The  act  cited  prescribes  in  section 
1  "  That  the  Army  of  the  United  States  shall  consist  of  the  Regular 
Army,  the  National  Guard  while  in  the  service  of  the  United  States, 
and  the  Organized  Reserves,  including  the  Oflicers'  Reserve  Corps 

and  the  Enlisted  Reserve  C!orps." 
Section  24,  entitled  "  Filling  of  vacancies,"  provides : 

Not  less  than  one-half  of  the  total  number  of  vacancies  caused  by  this  Act, 
exclusive  of  those  in  the  Medical  Department  and  among  chaplains,  shall  be 
filled  by  the  appointment,  to  date  from  July  1,  1920,  and  subject  to  such  exami- 
nation as  the  President  may  prescribe,  of  persons  other  than  officers  of  the 
Regular  Army  who  served  as  officers  of  the  United  States  Army  at  any  time 
between  April  6,  1917,  and  the  date  of  the  passage  of  this  Act.  A  suitable 
number  of  such  officers  shall  be  appointed  in  each  of  the  grades  below  that 
of  brigadier  general,  according  to  their  qualifications  for  such  grade  as  may 
be  determined  by  the  board  of  general  officers  provided  for  in  this  section. 
No  such  person  above  the  age  of  fifty  years  shall  be  appointed  in  a  combatant 
branch,  or  above  the  age  of  fifty-eight  in  a  noncombatant  branch.  *  ♦  • 
Any  person  originally  appointed  under  the  provisions  of  this  Act  at  an  age 
greater  than  forty-five  years  shaU,  when  retired,  receive  retired  pay  at  the 
rate  of  4  per  centum  of  active  pay  for  each  complete  year  of  commissioned  serv- 
ice in  the  United  States  Army,  th^  total  to  be  not  more  than  75  per  centum. 

Section  24e,  "  Appointment  of  officers,"  provides  that: 

Except  as  otherwise  herein  provided,  appointments  shall  be  made  In  the 
grade  of  second  lieutenant,  first,  from  graduates  of  the  United  States  Military 
Academy ;  second,  from  warrant  officers  and  enlisted  men  of  the  Regular  Army 
between  the  ages  of  twenty-one  and  thirty  years,  who  have  had  at  least  two 
years'  service;  and,  third,  from  reserve  officers,  and  from  officers,  warrant  offi- 
cers and  enlisted  men  of  the  National  Guard,  members  of  the  Enlisted  Reserve 
Ck)rps  and  graduates  of  technical  institutions  approved  by  the  Secretary  of  War, 
all  between  the  ages  of  twenty-one  and  thirty  years. 

Provisions  are  also  made  for  appointments  to  the  noncom* 
batant  branches  at  ages  ranging  from  21  to  32  years. 

In  reorganizing  the  active  Army  Congress  has  provided  two  sources 
from  which  shall  be  drawn  officers  eligible  for  appointment  under  the 
act  of  June  4, 1920 : 

First,  one-half  to  be  appointed  from  the  files  of  the  existing  Na- 
tional Army,  exclusive  of  officers  of  the  Regnlar  Army,  who  served 
as  officers  of  the  United  States  Army  at  any  time  between  April  6, 
1917,  and  date  of  passage  of  the  act,  the  ages  of  whom  are  limited  to 
48  and  55  years ;  and, 

Second,  another  portion  comprising  graduates  of  the  United  States 
Military  Academy,  warrant  officers  and  enlisted  men  of  the  Kegular 
Army,  and  from  reserve  officers  and  the  National  Guard,  Enlisted 
Reserve  Corps,  and  graduates  of  technical  institutions,  and  other  ap- 
pointments to  noncombatant  branches,  all  at  ages  confined  to  be- 
tween 21  and  32  years. 

It  thus  appears  that  of  the  two  classes  comprising  the  reorganized 
Army,  a  portion  is  contemplated  by  the  act  to  be  composed  of  younger 
men  who  have  a  prospect  of  many  years  of  service  creditable  to  a 
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retirement  right,  whilst  the  other  portion  is  to  be  composed  of  many 
who,  though  acceptable  at  matured  years  in  consideration  of  war  serv- 
ice, yet  can  not  be  expected  by  that  very  reason  to  render  a  future 
service  justifying  retirement  on  an  equality  with  younger  entrants 
of  greater  longevity  prospects. 
The  act  of  July  15, 1870,  section  1274,  Revised  Statutes,  provides : 

Officers  retired  from  active  service  shaU  receive  seventy-five  per  centnin  of  die 
pay  of  the  rank  upon  wluch  they  are  retired. 

The  various  acts  providing  for  the  retirement  of  officers  are  spe-^ 
cifically  for  two  causes,  viz,  age  and  disability  in  the  line  of  duty 
not  the  result  of  personal  misconduct. 

There  is  nothing  in  the  retirement  proviso  to  section  24  that  sug- 
gests that  the  amount  of  retired  pay  is  modified  solely  with  reference 
to  retirement  for  age. 

It  is  reasonable  to  presume  that  Congress  would  not  provide  an 
exception  to  the  existing  retirement  law  unless  with  some  definite 
idea  in  view,  and  that  this  idea  was  the  relative  value  of  the  respective 
services  possible  by  these  classes  mentioned  can  not  be  doubted  in  view 
of  all  the  circumstances. 

That  this  is  a  true  conception  is  proven  by  the  printed  reports  of 
the  hearings  when  this  very  question  was  injected  and  debated,  and 
it  appears  to  have  been  the  consensus  of  opinion  expressed  at  that 
time  that  without  a  modified  retirement  basis  for  this  class  of  older 
entrants  the  Government  does  not  have  a  fair  prospect  of  such  a  re- 
turn for  the  service  as  would  justify  Government  expenditure. 

While  it  is  not  a  necessary  rule  in  the  interpretation  of  statutes  to 
consult  the  discussions  recorded  in  hearings,  yet  in  case  of  doubt  they 
serve  a  useful  purpose  in  shedding  light  upon  the  object  of  a  particu- 
lar enactment. 

The  position  evolved  is  augmented  by  the  underlying  basis  of 
retirement  pay,  namely,  that  it  is  not  a  gratuity  but  is  considered 
as  earned  through  a  term  of  service,  and  in  the  interest  of  the 
Government  the  retirement  benefits  are  usually  expected  to  be 
gauged  by  the  return  of  service. 

Could  either  officer  have  continued  in  the  then  existing  organiza- 
tion as  a  Regular  Army  officer  he  would  have  become  automatically 
entitled  to  the  benefits  of  the  act  of  July  15^  1870,  section  1274,  Re- 
vised Statutes,  but  neither  could  remain  in  the  status.  Congress 
provided  the  only  way  in  which,  and  the  requisite  qualifications  by 
which,  officers  other  than  Regular  Army  officers  could  be  commis- 
sioned into  the  new  organization,  and  in  doing  so,  having  regard  to 
the  duration  of  the  prospective  service  of  this  class  of  officers,  annexed 
a  special  condition  to  cover  their  retirement 
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This  special  provision  can  not  be  regarded  in  any  other  light 
than  that  of  an  exception  to  the  existing  retirement  law,  and  upon 
the  facts  as  stated  I  am  constrained  to  decide  that  Captains  Stem 
and  Harm  upon  retirement  would  be  entitled  to  only  four  per 
centum  of  their  active  pay  for  each  year  of  their  commissioned 
service  as  provided  in  the  act  of  June  4,  1920. 


RETIRED  OFFICERS  AND  ENLISTED  MEN  OF  ARMY  AND  NAVY 

HOLDING  CIVIL  POSITIONS. 

Retired  officers  or  enlisted  men  of  the  Army  or  Navy  Iiold  offices  with  com- 
pensation attached  within  the  meaning  of  the  act  of  July  31,  18M,  28 
Stat.,  205,  and  i^e  accordingly  prohibited  by  said  act  from  liolding  any 
otlier  office  under  the  Government,  exct»pt  an  elective  one  or  one  to  which 
appointment  is  made  by  and  with  the  advice  and  consent  of  the  Senate* 
if  either  the  retired  pay  or  the  salary  attached  to  the  office  or  position 
amounts  to  $2,500  per  annum.    1  Gomp.  Gen.,  571,  adhered  to. 

Comptroller  General  McCarl  to  the  Director  United  States  Veterans*  Bureaiiv 
May  25»  1922: 

I  have  your  letter  of  April  27,  1922,  submitting  certain  questions 
as  to  the  application  of  my  decision  to  you  dated  April  15,  1922, 
1  Comp.  Gen.  571,  in  the  matter  of  appointment  in  your  bureau  of 
retired  officers  or  enlisted  men  of  the  Army  or  Navy  and  payment  of 
salary  to  them  while  they  are  also  in  receipt  of  their  retired  pay. 

Your  former  submission  cited  section  2  of  the  act  of  July  31, 1894, 
28  Stat,  205,  and  submitted  two  questions  as  to  the  application  of 
that  section  to  the  appointments  and  payments  aforesaid.  Decision 
was  to  the  effect  that  if  neither  the  retired  pay  nor  the  salary  in 
your  bureau  amounts  to  $2,500  per  annum  the  prohibition  in  the 
section  cited  does  not  apply,  and  that  both  retired  pay  and  salary 
may  lawfully  be  received  by  one  and  the  same  person  without  regard 
to  the  aggregate  rate. 

You  now  submit  the  following  questions: 

From  this  ruling  is  it  to  be  assumed  that  an  Army  or  Navy  officer,  who  l« 
retired  for  disability  and  whose  retired  pay  may  be  any  sum  less  than  $2,50O» 
may  be  appointed  to  a  civil  position  and  be  paid  the  salary  or  compensation  of 
such  position,  without  regard  to  the  aggregate  amount  of  such  retired  pay  and 
salary,  or  is  such  aggregate  amount  limited  to  $2,500  per  annum? 

2.  Is  it  also  to  be  assumed,  in  view  of  your  previous  rulings,  that  the  act  of 
May  10,  1016,  which  limits  the  aggregate  payment  of  two  or  more  salaries  to 
one  person  to  $2,000  per  annum,  does  not  apply  to  retired  officers  and  enlisted 
men  of  the  Army  and  Navy? 

In  view  of  a  decision  of  the  United  States  Supreme  Ck>urt  that  an  officer  of 
the  Army  retired  from  active  service  only,  and  not  wholly  separated  therefrom. 
Is  still  In  the  service,  is  it  your  opinion  that  such  officer  does  not  come  within 
the  restrictions  of  section  6  of  the  act  of  May  10, 1916,  39  Stat,  120,  as  amended 
by  the  act  of  August  29,  1916,  39  Stat.,  582? 

1.  The  former  decision  states  plainly  that  if  neither  the  retired 
pay  nor  the  salary  amounts  to  $2,500  a  year  both  may  be  received 
without  regard  to  their  aggregate  amount.  For  example  the  retired 
pay  may  amount  to  $2,400  and  the  salary  to  $2,100  and  still  both  may 
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lawfully  be  drawn  by  one  and  the  same  person.  The  prohibition  in 
the  act  of  1894  is  against  the  holding  of  two  offices  if  the  annual 
salary  or  compensation  of  either  amounts  to  $2,500. 

2.  Section  6  of  the  act  of  May  10,  1916,  as  amended  by  the  act 
of  August  29,  1916,  39  Stat.,  582,  provides  in  express  terms  that  it 
shall  not  apply  to  retired  officers  and  enlisted  men  of  the  Army,  Navy, 
Marine  Corps,  or  Coast  Guard.    Therefore  it  does  not  so  apply. 

In  this  connection  you  cite  decisions  of  the  former  Comptroller  of 
the  Treasury  as  follows :  22  Comp.  Dec,  673,  689 ;  24  id.^  604. 

The  decisions  in  22  Comp.  Dec.,  which  apply  the  act  of  May  10, 
1916,  to  retired  officers  of  the  Coast  Guard  were  rendered  prior  to 
the  amendent  of  August  29,  1916,  expressly  excepting  such  officers 
from  the  operation  of  the  statute.  The  decision  in  24  Comp.  Dec. 
deals  with  the  operation  of  the  act  of  1894  in  the  case  of  an  officer  of 
the  National  Guard  called  into  active  service  as  major  at  a  salary  in 
excess  of  $2,500  per  annum,  and  is  in  line  with  my  decision  of  April 
15,  1922.  It  did  not  involve  a  construction  of  the  act  of  May  10, 
1916,  as  amended,  further  than  the  holding  therein  that  the  provisions 
-of  that  act  did  not  apply,  and  that  the  act  of  1894  had  not  been 
superseded  by  the  act  of  1916. 

No  new  general  principle  was  announced  in  the  decision  of  April 
15,  1922.  It  is  well  settled  by  a  long  line  of  precedents  that  the  act 
of  1894  prohibits  a  retired  Army  or  Navy  officer  whose  retired  pay 
amounts  to  $2,500  a  year,  from  holding  any  other  office  with  compen- 
sation attached,  except  an  elective  office  or  one  to  which  appointment 
is  by  and  with  the  advice  and  consent  of  the  Senate.  It  is  also  well 
settled 'that  a  person  holding  a  civil  office  with  compensation  amount- 
ing to  $2,500  per  year  may  not  hold  another  office  with  compensation 
attached,  including  retired  office  in  the  Army  or  Navy.  It  follows  in 
the  case  of  retired  officers  that  if  either  the  salary  of  the  civil  office 
or  the  retired  pay  amounts  to  $2,500  the  statute  prohibits  holding  of 
both  offices  by  one  and  the  same  person.  It  is  also  well  settled  that 
section  6  of  the  act  of  May  10,  1916,  as  amended  does  not  apply  to 
retired  officers  or  enlisted  men  of  the  Army  or  Navy. 

I  held  in  the  case  of  Lieut.  Col.  C.  A.  Barney,  retired,  to  which  you 
referred  in  your  former  submission,  that  a  position  in  your  bureau 
with  compensation  amounting  to  $2,500  a  year  is  an  office  within  the 
meaning  of  the  act  of  1894.  I  am  convinced  of  the  correctness  of 
that  ruling.  Jhe  only  question  in  this  connection  which  may  be  said 
to  be  still  an  open  one  is  the  status  of  a  retired  enlisted  man  of  the 
Army  or  Navy  as  that  of  a  person  holding  an  office  with  compensa- 
tion attached. 

The  term  ^  enlisted  men  "  as  used  in  this  connection  has  reference 
only  to  those  men  who  are  retired  from  active  duty  in  an  enlisted 
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status  as  distinguished  from  those  retired  from  appointive  ofBoes 
such  as  commissioned  or  warrant  officers. 

I  am  cited  to  various  decisions  to  the  effect  that  retired  pay  of 
enlisted  men  of  the  Army  is  compensation  for  past  services  and  not 
compensation  for  any  service  which  the  enlisted  man  is  required  to 
render  because  of  his  status  as  a  retired  enlisted  man.  These  de- 
cisions are  based  on  the  theory  that  the  retired  enlisted  man  can  not  be 
called  to  any  further  military  duty  except  by  his  own  consent. 

The  act  of  March  3,  1915,  38  Stat.,  941,  expressly  provides  that 
.retired  enlisted  men  of  the  Navy  may  be  called  to  active  service  in 
time  of  war  or  threatened  war  for  such  duty  as  they  may  be  able  to 
perform.  I  find  no  similar  general  law  for  retired  enlisted  men  of 
the  Army^  though  section  2  of  the  act  of  June  3,  1916,  39  Stat.,  166, 
expressly  includes  them  as  a  part  of  the  Regular  Army.  They  may 
be  called  with  their  consent  to  certain  kinds  of  duty  in  time  of  peace. 
See  sections  46,  act  of  June  3,  1916,  39  Stat.,  192,  and  40b,  act  of 
June  4,  1920,  41  Stat.,  777.  It  is  clear  in  any  event  that  places  on 
the  enlisted  retired  list  have  compensation  attached  and  it  is  not 
material  for  the  purposes  of  this  decision  whether  that  compensation 
is  for  past  or  present  services  if  the  place  itself  is  an  office  within 
the  meaning  of  the  act  of  1894. 

Enlisted  men  on  the  retired  list  are  now  as  much  a  part  of  the 
Army  or  Navy,  respectively,  as  retired  commissioned  or  warrant 
officers  are.  Mere  nomenclature  is  not  material,  and  I  see  no  ground 
for  distinction  among  retired  enlisted  men  between  those  ranking  as 
noncommissioned  officers  of  the  Army  or  petty  officers  of  the  Navy 
and  those  ranking  below  such  noncommissioned  or  petty  •officers. 
The  term  office  as  used  in  the  act  of  1894  is  a  broad  general  term 
which  has  been  construed  to  include  any  person  holding  a  place  or 
position  under  the  Gk)vemment  and  paid  from  Government  funds. 
26  Comp.  Dec,  897 ;  1  Comp.  Gen.,  219.  I  must  conclude,  therefore, 
that  a  retired  enlisted  man  of  the  Army  or  Navy  holds  an  office  with 
compensation  attached  within  the  meaning  of  section  2  of  the  act 
of  July  81, 1894. 


COMMUTATION  OF  QUARTERS,  HEAT  AND  LIGHT— NAVAL  OFFI- 
CERS AWAITING  ORDERS  AT  HOMK 

A  naval  oflflcer  Is  not  entitled  to  commutation  of  quarters,  heat  and  light,  while 
awaiting  orders  nt  his  home. 

Comptroller  General  MeCarl  to  Capt.  B.  P.  DiiBoIb»  United  SUtos  Navml 
Academy,  May  26,  1922: 

I  haTO  your  letter  of  May  8,  1922,  transmitting  copy  of  orders 

placing  Lieut.  Harry  Price  (S.  C),  United  States  Navy,  under 

*^  awaiting-order  status,''  and  requesting  decision  whether  you  are 


DECISIONS  OF  THE  COMPTBOLLEB  GENEBAL.  703 

authorized  to  pay  him  commutation  of  quarters,  heat  and  light,  dur- 
ing such  period. 

On  September  15,  1921,  the  following  order  was  issued  to  Lieu- 
tenant Price  by  the  Bureau  of  Navigation,  Navy  Department: 

1.  In  uccordanc'e  with  the  reconimendation  of  a  board  of  medical  survey  as 
approved  by  the  Bureau  of  Medicine  &  Surgery,  you  are  hereby  granted  sick 
leave  of  absence  <to  begin  on  your  discharge  from  the  above  mentioned  hospital) 
for  a  periiMl  of  three  montlis. 

2.  Comply  with  article  1728,  paragraph  3,  U.  S.  N.  Regulations,  1920,  and 
also  keep  tlie  bureau  of  Navigation  advised  of  your  address. 

3.  Upon  the  expiration  of  this  sick  leave  you  will  report  to  the  senior  officer 
present  of  the  station  at  which  the  above  hospital  is  located,  for  physical  ex- 
amination and  report  to  determine  your  fitness  for  duty. 

4.  Upon  the  completion  of  this  examination,  you  will  wait  orders  at  An- 
napolis, Md.,  keeping  the  Bureau  of  Navigation  advised  of  your  address. 

It  appears  that  in  obedience  to  these  orders  Lieutenant  Price  en- 
tered upon  "  sick-leave  status  "  November  21, 1921,  and  on  the  date  of 
the  expiration  thereof,  February  21,  1922,  reported  to  the  Superin- 
tendent of  the  United  States  Naval  Academy,  Annapolis,  Md.,  and 
that  he  further  reported  to  the  naval  hospital,  Annapolis,  Md.,  for 
physical  examination  and  report  to  determine  his  fitness  for  duty  on 
February  27,  1922. 

The  order  further  directed  that  "  upon  completion  of  this  exami- 
nation you  will  await  orders  at  Annapolis,  Md.,  keeping  the  Bureau 
of  Navigation  advised  of  your  address." 

As  the  officer's  home  is  shown  to  be  Annapolis,  Md.,  the  question 
arises  whether  the  order  had  the  effect  of  placing  the  officer  under 
the  status  of  waiting  orders  at  his  home. 

The  accounting  officers  have  uniformly  held  that  an  officer  of  the 
Navy  on  waiting  orders  is  entitled  to  commutation  of  quarters,  heat, 
and  light  only  when  he  awaits  orders  at  a  particular  place  other 
than  his  home  for  the  convenience  of  the  Government.  Annapolis 
being  the  home  of  the  officer,  he  would  not  be  entitled  to  such  com- 
mutation while  on  waiting  orders  at  that  place.  The  order  further 
indicates  that  he  was  not  required  to  remain  in  Annapolis,  but  was 
at  liberty  to  go  where  he  pleased,  and  was  merely  directed  to  keep 
the  department  advised  of  his  address  while  awaiting  orders. 

Upon  the  facts  submitted,  you  are  not  authorized  to  pay  commu- 
tation of  quarters,  heat,  and  light  to  Lieutenant  Price  in  ^^  awaiting* 
order  status  "  subsequent  to  February  21, 1922. 


PURCHASES— GOVERNMENT  PRINTING  OFFICE. 

Tht  Goyermnent  Printing  Office  is  a  Government  establishment  within  tbe 
meaning  of  the  act  of  Jane  17, 1910,  86  Stat,  531,  and  Is  ordinarily  required 
to  make  all  purchases  of  articles  or  supplies  of  the  classes  listed  on  the 
general  schedule  of  supplies,  or  which  are  '*  in  common  use  by  or  suitable 
to  the  ordinary  needs  of  two  or  more  such  departments  or  establishment^" 
under  contracts  made  by  the  Secretary  of  the  Treasury. 
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Decision  by  Comptroller  General  McCarl,  May  26,  1922: 

The  Chief  of  the  State  and  Other  Departments  Division  of  this 
office  has  submitted  a  memorandum  decision  to  the  effect  that  the 
Government  Printing  Office  is  a  Government  establishment  in  Wash- 
ington within  the  meaning  of  the  provision  of  section  4  of  the  act  of 
June  17, 1910,  36  Stat.,  631,  which  reads: 

That  hereafter  aU  supplies  of  fuel,  ice,  stationery,  and  other  misceUaneons 
supplies  for  the  executive  departments  and  other  government  establishmentB 
in  Washington,  when  the  public  exigencies  do  not  require  the  immediate  deliv- 
ery of  the  article,  shall  be  advertised  and  contracted  for  by  the  Secretary  of 
tlie  Treasury,  instead  of  by  the  several  departments  and  establishments,  upon 
such  days  as  he  may  designate. 

That  the  Government  Printing  Office  is  a  Government  establish- 
ment in  Washington  there  would  appear  to  be  no  room  for  reason- 
able doubt.  Therefore,  the  memorandum  decision  to  that  effect  is 
approved. 

It  is  noted,  however,  that  the  articles  which  the  law  requires  shall 
be  advertised  and  contracted  for  by  the  Secretary  of  the  Treasury 
instead  of  by  the  several  departments  and  establishments  are  indi- 
cated by  the  proviso  in  said  section  which  reads : 

That  the  articles  intended  to  be  purchased  in  this  manner  are  those  in 
common  use  by  or  suitable  to  the  ordinary  needs  of  two  or  more  such  de- 
partments or  establishments;  but  the  said  Secretary  shaU  have  discretion  to' 
amend  the  annual  common  supply  schedule  from  time  to  time  as  to  any  articles 
that,  in  his  Judgment,  can  as  weU  be  thus  purclmsed. 

Therefore,  in  order  to  determine  whether  the  Public  Printer  is 
prohibited  by  law  from  entering  into  a  separate  contract  for  any 
particular  article  desired  for  use  in  the  Government  Printing  Office 
it  is  necessary  to  ascertain  whether  said  article  is  in  common  use  by 
or  suitable  to  the  ordinary  needs  of  two  or  more  departments  or 
establishments  or  whether  the  Secretary  of  the  Treasury  has  decided 
that  it  can  as  well  be  purchased  under  a  contract  made  by  him  in 
like  manner  as  are  articles  in  common  use  by  or  suitable  to  the 
ordinary  needs  of,  two  or  more  departments  or  establishments. 

If  an  article  desired  by  the  Public  Printer  is  of  a  class  that  is 
listed  in  the  general  schedule  of  supplies,  as  to  instance  ^'  hack-saw 
blades,"  purchase  thereof  is  authorized,  ordinarily,  only  under  ft 
contract  made  by  the  Secretary  of  the  Treasury.  See  18  Comp.  Dec^ 
642  and  765  and  23  id.,  479. 


REVOLVING  FUND— VETERANS'  BUREAU. 

The  designation  of  tbe  appropriation  of  $500,000  for  advancements  to 

tional  rehabilitation  trainees,  act  of  March  4,  1921,  41  Stat,  1379,  as  a 
'*  revolving  fund  "  excepts  It  from  the  restrictions  of  section  3617,  Revised 
Statutes,  and  the  act  of  August  24,  1912,  87  Stat.,  487,  as  amended  by  act 
of  March  3,  1919,  40  Stat.,  1309,  and  said  fund  wm  continue  available  be- 
yond the  fiscal  year  for  which  the  appropriation  act  in  which  oontained 
makes  provision. 
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Comptroller  General  McCarl  to  the  Director  United  States  Veterans'  Bureau, 
May  27,  1922: 

I  have  your  letter  of  May  15, 1922,  reading : 

The  Item  "Vocational  rehabilitation*'  contained  in  the  act  nmkinf?  appro- 
priation for  sundry  civil  expenses  for  the  flscal  year  ending  June  30,  1922,  which 
approprintes  $65,000,000  for  carrying  out  the  provisions  of  the  vocational  re- 
habilitation act,  creates  n  revolving  fund  for  the  purpose  of  making  advance- 
ments to  trainees  by  the  following  language  (41  Stat,  1379) : 

"  •  ♦  •  of  which  sum  not  exceeding  $500,000  may  be  used  by  the  Federal 
Board  for  Vocational  Education  as  a  revolving  fund  for  the  purpose  of  making 
advancements  to  persons  commencing  or  undergoing  training  under  the  Voca- 
tional Rehabilitation  Act,  such  advancements  to  bear  no  interest  and  to  be 
reimbursed  in  such  Installments  as  may  be  determined  by  the  Federal  Board 
by  proper  deductions  from  tlie  monthly  maintenance  and  support  allowance 
allowed  by  said  Act  as  amended,    ♦    ♦    *." 

A  question  has  arisen  as  to  the  availability  of  this  revolving  fund  during  the 
fiscal  year  1923,  and  subsequent  years.  Appropriation  warrant  No.  4,  miscella- 
neous civil  ledger,  issueil  by  the  Secretary  of  the  Treasury,  separates  the  above 
appropriation  of  $65,000,000  into  two  items  as  follows : 

Vocational  rehabilitation,  1922 $64, 500, 000. 00 

Vocational  rehabilitation  revolving  fund 500,000.00 

The  revolving  fund  by  this  warrant,  it  would  seem,  is  to  be  carried  without 
date  and  is,  therefore,  available  during  the  fiscal  year  1923,  and  thereafter. 
The  matter,  however,  is  of  such  extreme  importance  to  this  bureau  that  it  is 
deemed  advisable  to  request  your  decision  in  the  premises,  especially  as  the 
Item  for  vocational  rehabilitation  contained  in  the  sundry  civil  appropriation 
bill  for  1923 — which  is  In  conference—contains  no  reference  to  the  revolving 
lund. 

The  act  of  August  24, 1912,  37  Stat,  487,  as  amended  by  the  act  of 
March  3,  1919,  40  Stat.,  1309,  provides : 

Sec.  7.  No  specific  or  indefinite  appropriation  made  hereafter  in  any  regular 
annual  appropriation  Act  shaU  be  construed  to  be  permanent  or  available  con- 
tinuously without  reference  to  a  fiscal  year  unless  it  belongs  to  one  of  the 
following  classes :  "  Rivers  and  harbors,*'  "  lighthouses,"  "  public  buildings,** 
and  "pay  of  the  Navy  and  Marine  Corps,"  last  specifically  named  in  and  ex- 
cepted from  the  operation  of  the  provisions  of  the  so-called  "  coveriug-in  Act " 
approved  June  twentieth,  eighteen  hundred  and  seventy-four,  or  unless  it  la 
made  In  terms  expressly  providing  that  it  shall  continue  available  beyond  the 
fiscal  year  from  which  the  appropriation  Act  in  which  it  is  contained  makes 
provision. 

In  26  Comp.  Dec,  at  page  295,  as  to  revolving  funds,  it  was  said : 

Section  3617  of  the  Revised  Statutes  requires  that  the  gross  amount  of  aU 
moneys  received  for  the  use  of  the  United  States  from  any  source  whatever 
ahall  be  covered  into  the  Treasury.  The  Congress  has  at  times  barred  the 
application  of  this  requirement  by  authorizing  expenditures  under  appropria- 
tions to  be  reimbursed  such  appropriations,  and  in  recent  years  has  used  tha 
term  revolving  fund  for  such  purpose  and  the  further  purpose  generally  of 
permitting  the  use  of  the  moneys  without  the  fiscal  year  limitations  which 
visually  attend  appropriations. 

Prior  to  the  authorization  contained  in  the  act,  41  Stat.,  1379,  ad- 
vancements to  trainees  were  from  private  funds,  the  Elks^  fund, 
and  the  American  Bed  Cross  fund,  created  by  these  organizations, 
and  turned  over  to  be  advanced  and  the  advancements  collected  by 
the  Federal  board.  The  withdrawal  of  the  support  by  the  said  or- 
ganizations apparently  necessitated  the  request  to  Congress  for 
Federal  aid  and  resulted  in  the  present  authorization* 
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These  are  the  facts  which  were  before  the  subcommittee  of  the 
House  Committee  on  Appropriations  (see  Hearings  Sundry  Civil 
Bill  for  1922,  p.  477),  and  it  is  with  relation  thereto  that  the  use 
of  the  word  revolving  should  be  construed. 

Giving  to  the  word  revolving  the  meaning  that  would  ordinarily 
follow  from  its  use  with  relation  to  the  facts  in  connection  with  the 
present  submission,  it  is  held,  within  the  intent  and  meaning  of  the 
act  of  August  24,  1912,  as  amended,  that  the  fund,  $500,000,  is  in 
terms  expressly  providing  that  it  shall  continue  available  beyond 
the  fiscal  year  for  which  the  appropriation  act  in  which  it  is  con- 
tained makes  provision. 


HONORABLE  DISCHARGE  GRATUITY— NAVY,  ENLISTED  MEN. 

An  enlisted  man  who  is  discharged  from  the  Navy  at  the  expiration  of  hla 
enlistment  while  on  furlough  without  pay,  and  who  reenlists  for  four  years 
within  four  months  after  his  discharge,  is  entitled  to  honorable  discharge 
gratuity  under  act  of  August  22.  1912.  87  Stat.,  331.  computed  at  the  rate  of 
pay  he  would  have  received  had  he  been  employed  In  active  service  for  four 
months  after  his  discharge. 

Decision  by  Comptroller  General  McCarl,  May  27,  1922: 

The  Chief  of  the  Navy  Department  Division,  General  Accounting 
Office,  has  transmitted  a  memorandum  decision  to  the  effect  than  an 
enlisted  man  of  the  Navy  discharged  at  expiration  of  enlistment 
which  expired  while  he  was  on  furlough  without  pay  is  not  entitled  to 
honorable  discharge  gratuity  upon  reenlisting  within  four  months 
of  such  discharge. 

The  specific  case  considered  is  that  of  V.  L.  Henderson,  electrician, 
first  class,  who  reenlisted  March  9, 1917,  was  furloughed  without  pay 
June  3, 1919,  for  the  unexpired  portion  of  his  enlistment;  honorably 
discharged  March  8,  1921,  and  reenlisted  May  9,  1921. 

The  act  of  August  22,  1912,  37  Stat.,  331,  provides  as  follows : 

If  any  enUst£d  man  or  apprentice,  being  honorably  discharged,  shall  reenllst 
for  four  years  within  four  months  thereafter,  he  shaU,  on  presenting  his 
honorable  discharge  or  on  accounting  In  a  satisfactory  manner  tor  its  loss,  be 
entitled  to  a  gratuity  of  four  months'  pay  equal  In  amount  to  that  which  he 
would  have  received  if  he  had  been  employed  in  actual  service. 

The  act  of  August  29, 1916,  39  Stat,  580,  provides: 

The  Secretary  of  the  Navy  is  hereby  authorized  to  grant  furlough  without 
pay  to  enlisted  men  for  a  iierlod  covering  the  unexpired  portion  of  their  enlist- 
ment: Provided,  That  such  furlough  be  granted  under  the  same  conditions 
and  in  lieu  of  discharge  by  purchase  or  by  special  order  of  the  department 
BnUsted  men  so  furloughed  shall  be  subject  to  recall  in  time  of  war  or  national 
emergency  to  complete  the  unexpired  portion  of  their  enlistment,  and  shaU  be 
in  addition  to  the  authorizezd  number  of  enlisted  men  of  the  Navy. 

The  words  ** being  honorably  discharged"  and  "honorable  dis- 
charge "  in  the  act  of  August  22, 1912.  imply  a  dischai;ge  at  expira- 
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tion  of  enlistment.  Such  was  the  discharge  in  question.  The  fur- 
lough suspended  the  man's  active  service,  but  did  not  terminate  his 
enlistment.  Right  to  honorable  discharge  gratuity  is  predicated  on 
two  things — honorable  discharge  at  expiration  of  enlistment  and 
reenlistment  within  four  months  thereafter.  Both  these  requirements 
are  apparently  met  in  this  case,  unless  it  be  that  ^'discharge,''  as 
ased  in  the  act,  contemplates  also  a  release  from  actual  service. 

The  furlough  was  a  suspension  of  actual  service  in  this  man's  case, 
but  not  a  discharge,  since  until  March  3,  1921,  the  man  was  subject 
to  be  recalled  to  serve  out  the  unexpired  portion  of  his  enlistment. 
His  enlistment  continued  until  date  of  expiration  and  discharge  and 
was  affected  by  the  furlough  only  to  the  extent  of  being  conditionally 
released  from  service.  The  effect  of  a  furlough  without  pay,  when 
not  recalled  to  service,  differs  with  respect  to  honorable  discharge 
gratuity  and  additional  pay  under  General  Order  34  by  reason  of 
the  fact  that  the  requirement  for  additional  pay  under  General  Order 
84  differs  essentially  from  the  gratuity  requirement.  The  require- 
ment for  such  additional  pay  is  that  the  period  of  service  in  which 
it  accrues  must  "  follow  next  after  service  in  the  Navy  that  was  ter- 
minated by  reason  of  expiration  of  enlistment."  If  not  recalled,  the 
furlough,  in  effect,  terminates  the  man's  service  but  does  not  termi- 
nate his  enlistment,  which  in  this  case  continued  until  date  of  expi- 
ration, when  the  man  was  discharged. 

Therefore  I  am  of  opinion  the  statutory  requirement  that  re- 
enlistment  shall  occur  within  four  months  after  discharge  is  not 
defeated  by  suspension  from  service  by  reason  of  furlough  without 
pay,  and  that  within  the  meaning  of  the  law  authorizing  honorable 
discharge  gratmty  Henderson's  reenlistment  on  May  9,  1921,  entitles 
him  to  honorable  discharge  gratuity. 

The  further  question  arises  as  to  what  is  the  proper  measure  oi  the 
gratuity  to  which  he  is  entitled — whether  at  the  rate  he  was  receiving 
on  June  3, 1919,  when  released  from  service  by  reason  of  the  furlough, 
or  the  rate  to  which  his  rating  entitled  him  on  March  8, 1921,  when 
discharged! 

The  words  of  the  statute,  ''pay  equal  to  that  which  he  would 
have  received  if  he  had  been  employed  in  actual  service,"  clearly 
contemplate  such  pay  as  would  have  been  received  by  the  man  if 
employed  in  actual  service  from  date  of  discharge  for  a  period  of 
four  months,  and  in  this  case  is  measured  by  the  rate  of  pay  to  which 
an  electrician,  first  class,  was  entitled  on  March  8,  1921. 

The  reenlistment  having  occurred  prior  to  approval  of  the  act  of 
July  12,  1921,  the  measure  of  honorable  discharge  gratuity  is  not 
affected  by  the  provisions  of  that  act. 
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CONTRACTS— AVAILABIUTY  OF  APPROPRIATIONa 

A  contract  made  In  the  latter  part  of  a  fiscal  year  for  constmction,  Improve- 
meot,  or  repair  of  a  building,  the  need  for  which  existed  during  said  fiscal 
year,  stipulating  that  the  work  be  commenced  before  June  30  of  that  year, 
obligates  the  appropriation  for  that  year  for  such  work  and  renders  It 
available  for  payments  for  work  performed  thereunder  during  the  following 
fiscal  year.    1  Comp.  Gen.,  115,  distinguished. 

Comptroller  General  McCarl  to  Maj.  F.  J.  Baker,   United  States  Anay^ 
May  29,  1922: 

By  indorsement  dated  April  22,  1922,  you  submit  with  request  for 
decision  whether  you  are  authorized  to  make  payment  thereon  a 
voucher  in  favor  of  the  South  Florida  Contracting  &  Engineering 
Co.  for  $1,409.62  for  roofing  buildings  Nos.  5,  6,  and  11  at  Key  West 
Barracks,  Fla.,  in  acordance  with  contract  dated  June  25,  1921. 

Said  contract  provides  for  the  roofing,  according  to  certain  speci* 
fications,  of  14  buildings  at  a  definitely  fixed  price  for  each  separate 
building. 

Your  doubt  in  the  matter  is  as  to  whether  the  contract  was  com- 
pleted within  the  time  required  under  the  contract  and  as  to  whetlier 
the  expense  is  properly  chargeable  to  the  barracks  and  quarters  ap* 
propriation  for  the  fiscal  year  1921,  which  is  the  appropriation  desig* 
nated  on  the  voucher. 

While  the  copy  of  the  contract  indicates  that  the  work  was  to  be 
begun  by  June  30,  1921,  and  completed  September  30,  1921,  it  is  ex- 
pressly provided  in  the  body  of  the  contract  that  the  work  sliall  be 
commenced  on  or  before  June  30, 1921,  and  completed  within  a  period 
of  three  months  after  "  the  date  on  which  the  party  of  the  first  part 
notifies  the  party  of  the  second  part  that  the  material  to  be  furnished 
by  the  Government  has  been  received."  And  it  appears  that  the 
contractor  was  not  notified  until  March  6,  1922,  that  the  material  to 
be  flirnished  by  the  Government  was  on  hand  ready  to  be  installed. 
Therefore,  the  work  on  the  three  buildings  here  involved  was  com- 
pleted within  the  time  required  under  the  contract,  and  since  the  con- 
tract specifically  provides  that  on  completion  and  acceptance  of  each 
^separate  building  or  distinct  public  work  thereunder  "  for  which  the 
cost  is  stated  separately  payment  therefor  may  be  made  in  full,  in- 
cluding retained  percentages  thereon,  if  so  completed  within  the 
time  stipulated,  ^  there  would  appear  to  be  no  legal  objection  to  the 
proposed  payment. 

A  contract  made  in  the  latter  part  of  a  fiscal  year  for  the  con- 
struction, improvement,  or  repair  of  a  building  the  need  for  which 
existed  during  said  fiscal  year  is  to  be  distinguished  from  a  contract 
for  the  purchase  of  supplies  that  are  to  be  consumed  as  used,  as  was 
the  case  involved  in  the  decision  referred  to  by  you,  to  wit,  1  Comp* 
Gen«  116. 
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In  the  case  here  presented  the  circular  advertisement  on  which  the 
contract  was  based  was  dated  June  6,  1921,  and  stipulated  that  the 
bids  would  be  opened  June  20,  1921,  and  that  the  work  be  com- 
menced not  later  than  June  23,  1921.  The  formal  contract  was  en- 
tered into  June  25,  1921,  and  required  that  the  work  be  commenced 
on  or  before  June  80, 1921.  These  facts  and  the  nature  of  the  work 
contracted  for  show  clearly  that  the  contract  was  "  properly  made 
within'*  the  fiscal  year  1921.  Therefore  the  appropriation  for  that 
year  is  properly  chargeable  with  payments  under  said  contract. 
See  8  Comp.  Dec,  346 ;  10  id.,  729 ;  21  id.,  107. 

Payment  on  the  voucher  as  presented,  the  amount  to  be  charged 
to  the  appropriation  ^^  Barracks  and  quarters,  1921, "  is  authorized. 


TRANSPORTATION  OF  DESTITUTE  AMERICAN  SEAMEN  ON 
VESSELS  OF  THE  UNITED  STATES  GOVERNMENT. 

The  term  "vessels  of  the  United  States/'  as  used  In  section  4578,  Revised 
Statutes,  as  amended,  providing  for  transportation  of  destitute  American 
seamen  to  a  port  of  the  United  States,  relates  to  merchant  vessels  only, 
and  1ms  no  application  to  transports  or  other  vessels  owned  by  the  Govern- 
ment and  operated  by  the  Army  or  Navy.         * 

When  a  destitute  American  seaman,  entitled  to  the  benefits  of  section  45TS,  Re- 
vised Statutes,  an  amended,  is  transported  to  a  port  of  the  United  States 
on  an  Army  or  Navy  transport,  any  increased  expenditures  incurred  as  a 
result  of  such  transportation  should  be  reimbursed  to  the  appropriation 
which  bore  such  expense  from  the  appropriation  properly  chargeal)le  with 
expenses  of  transporting  destitute  American  seamen,  in  like  manner  as  in 
case  of  an  ordinary  service  rendered  by  one  department  or  establishment 
of  the  Government  for  the  benefit  of  another. 

ComptroRer  General  McCarl  to  the  Secretary  of  State,  May  29,  1922: 

I  have  your  letter  of  May  16,  1922,  relative  to  the  transportation 
to  the  United  States  on  United  States  Array  transports  of  destitute 
American  seamen  and  the  authority  to  require  an  itemized  statement 
of  the  amount  actually  expended  in  the  transportation. 

Your  letter  presents  the  question  as  to  whether  in  such  cases  the 
consular  officer  at  the  foreign  port  from  which  the  destitute  Ameri- 
can seamen  is  shipped  and  the  master  of  the  transport  are  authorized 
to  fix  by  agreement  the  amount  to  be  paid  for  the  transportation  in 
view  of  section  4678,  Revised  Statutes,  as  amended  by  section  9  ol 
the  act  of  June  26,  1884,  23  Stat,  55.  Said  section,  as  further 
amended  by  section  18  of  the  act  of  June  19, 1886,  24  Stat.,  83,  reads : 

AU  masters  of  vessels  of  the  United  States,  and  hound  to  some  port  of  the 
same,  are  required  to  take  such  destitute  seamen  on  board  their  vessels,  at 
the  request  of  consular  officers,  and  to  transport  them  to  tiie  port  in  the  United 
States  to  which  such  vessel  may  he  bound,  on  such  terms,  not  exceeding  ten 
dollars  for  each  person  for  voyages  of  not  more  than  thirty  days,  and  not 
exceeding  twenty  dollars  for  each  person  for  longer  voyages,  as  may  be  agreed 
between  the  master  and  the  consular  officer,  when  the  transportation  is  by  a 
sailing  vessel ;  and  the  regular  steerage-passenger  rate,  not  to  exceed  two  cents 
per  mile,  when  the  transportation  is  by  steamer ;  and  said  consular  officer  shaU 
Issue  certificates  for  such  transportation*  which  certificates  shaU  be  asslgnabi* 
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for  collection.  If  any  such  destitute  seaman  is  so  disabled  or  ill  as  to  be  unable 
to  perform  duty,  the  consular  officer  shall  so  certify  in  the  certilicate  of 
transportafon,  and  such  additional  compensation  shall  be  paid  as  the  First 
Comptroller  of  the  Treasury  shall  deem  proper.  Every  such  master  who  re- 
fuses to  receive  and  transport  such  seamen  on  the  request  or  order  of  sudi 
consular  officer  shall  be  liable  to  the  United  States  In  a  penalty  of  one  hundred 
dollars  for  each  seaman  so  refused.  The  certilicate  of  any  such  consular  officer, 
given  under  his  hand  and  official  seal,  shall  be  presumptive  evidence  of  sndi 
refusal  in  any  court  of  law  having  jurisdiction  for  the  recovery  of  the  penalty- 
No  master  of  any  vessel  shall,  however,  be  obl'ged  to  take  a  greater  number 
than  one  man  to  every  one  hundred  tons  burden  of  the  vessel  on  any  one 
voyage  or  to  take  any  seaman  having  a  contagious  disease. 

With  reference  to  the  fixing  of  a  rate  by  agreement  between  the 
master  and  the  consular  officer,  your  attention  is  invited  to  the  fact 
that  the  law  does  not  authorize  the  fixing  of  a  rate  by  agreement  in 
any  case  in  which  the  transportation  is  by  steamer.  The  law  fixes 
the  rate  in  such  cases  and  leaves  nothing  for  determination  by  agree- 
ment between  the  master  and  the  consular  officer.  The  provision 
with  reference  to  the  agreement  relates  only  to  transportation  by 
sailing  vessels.  See  my  decision  of  January  26,  1922,  1  Comp. 
Gen.,  388. 

Considering  the  language  of  the  law  hereinbefore  quoted  as  it 
was  enacted  in  the  Revised  Statutes  and  the  existing  provision 
therein  relative  to  penalty  for  refusing  to  receive  and  transport  a 
destitute  seaman  when  requested  by  the  consular  officer  to  do  so, 
there  is  no  reasonable  doubt  that  the  term  "vessels  of  the  United 
States,"  as  used  in  the  law,  was  intended  to  relate  to  merchant  ves- 
sels only  and  that  it  has  no  application  to  transports  or  other  ves* 
sels  owned  by  the  United  States  and  operated  by  the  Army  or  Navy 
Accordingly,  you  are  advised  that  when  a  destitute  American  sea- 
man who  is  entitled  to  the  benefits  of  section  4578,  Revised  Statutes, 
as  amended,  is  transported  to  a  port  of  the  United  States  on  an  Army 
or  Navy  transport  any  increased  expenditures  incurred  as  a  result 
of  such  transportation  should  be  reimbursed  to  the  appropriation 
which  bore  the  same  from  the  appropriation  properly  chargeable 
with  expenses  of  transporting  destitute  American  seamen  in  like 
manner  as  in  the  case  of  an  ordinary  service  rendered  by  one  de- 
partment or  establishment  of  the  Government  for  the  benefit  of  an- 
other, that  is  to  say,  by  transfer  settlement  on  the  basis  of  the  actual 
expenditure  incurred  as  a  direct  result  of  rendering  service.  In 
such  case  it  would  be  proper  for  the  War  or  Navy  Department  as 
the  case  may  be  to  submit  claim  for  reimbursement  of  the  increased 
expenditure  involved,  itemized  in  so  far  as  practicable. 


REVIEW  AFTER  ACCEPTANCE  OF  PAYMENT. 

The  acceptance  of  payment  of  the  amount  aUowed  on  a  claim,  eyldently  sub- 
mitted in  error  for  only  a  part  of  the  service  presumed  to  be  covered.  Is 
not  such  an  acceptance  of  payment  as  to  preclude  an  allowance  for  th« 
portion  of  the  service  which  it  is  clearly  evident  was  not  in  fact  indaded 
In  the  daim  as  presented  and  settled. 
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Where  a  dalm  presented  for  settlement  is  In  the  nature  of  a  disputed  ac^ 
count — one  side  claiming  one  thing  and  the  other  side  determining  other- 
wise— the  settlement  made  by  the  General  Accounting  Office  must  be  viewed 
as  a  tender  of  the  amount  allowed,  and,  if  the  Treasurer's  check  therefor 
he  cashed,  the  matter  in  general  must  be  considered  as  ended. 

Decision  by  Comptroller  General  McCarl,  May  31,  1922: 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Co.  applied,  per  letter 
of  April  21,  1922,  for  reconsideration  of  the  action  of  this  oflSce  of 
March  16,  1922,  in  dismissing  because  of  acceptance  of  payment  its 
application  for  an  additional  allowance  over  what  was  allowed  by 
Treasury  Department  Division  settlement  No.  34348,  September  30, 
1921,  of  bill  4043,  for  transportation  per  bill  of  lading  384437,  June 
1,  1921,  covering  a  shipment  of  975  pounds  supplies  for  the  Public 
Health  Service  from  Perryville,  Md.,  to  Bayard,  N.  Mex. 

The  company  claimed  $14.53  for  the  service  indicated,  showing 
charges  Perryville  to  Mississippi  Eiver  as  $12.15  and  Mississippi 
Biver  to  Bayard  as  $2.38.  The  amount  so  claimed  was  allowed  in 
settlement. 

The  company  now  contends  that  through  mistake  in  presenting 
this  claim,  the  charge  of  $2.38  applied  for  the  service  from  Missis- 
sippi Eiver  to  Missouri  River  only,  and  not  to  Bayard  as  stated,  and 
that  in  fact  no  claim  has  been  presented  for  the  portion  of  the  serv- 
ice from  Missouri  River  to  destination,  and  therefore  no  action  by 
this  office  has  been  taken  thereon,  and. that  it  is  entitled  to  $23.97 
additional  for  the  portion  of  the  service  which  was  not  actually  in- 
cluded in  the  settlement  as  made. 

It  is  a  fact  that  the  amount  designated  in  the  bill  as  charge  for 
service  from  Mississippi  River  to  Bayard  is  the  correct  charge 'for 
the  service  from  the  Mississippi  River  to  the  Missouri  River  only, 
and  that  $23.97  is  the  proper  charge  for  the  service  from  the  Mis- 
souri River  to  Bayard. 

The  settlement  by  which  was  allowed  the  amount  originally 
claimed  was  a  settlement  of  the  claim  thus  presented,  which  is  clearly 
for  only  a  portion  of  the  service  purported  to  be  covered  by  the  bill 
and  not  for  the  entire  service. 

The  acceptance  of  pajrment  of  the  amount  allowed  on  a  bill  evi- 
dently submitted  in  error  for  only  a  part  of  the  service  presumed  to 
be  covered  is  not  such  an  acceptance  of  settlement  as  to  preclude  an 
allovrance  for  the  portion  of  the  service  which  it  is  clearly  evident 
was  not  in  fact  included  in  the  claim  as  presented  and  settled. 

It  is  necessary  in  all  settlements  made  by  the  General  Accounting 
Office  that  claimants  carefully  consider  the  cashing  of  the  Treasurer's 
check  for  an  amount  allowed,  as  its  cashing  may  affect  any  further 
consideration  of  the  settlement  by  this  office. 

The  particular  facts  in  a  settlement  may  be  such  as  to  show  error 
on  the  face  of  the  record  and  be  properly  for  correction,  even  though 
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the  check  may  have  been  cashed  for  the  amount  allowed  by  the  set- 
tlement, but  where  the  matter  is  in  the  nature  of  a  disputed  account — 
one  thing  being  claimed  by  one  side,  and  the  other  side  determining 
otherwise — there  the  settlement  made  by  the  General  Accounting 
Office  must  be  viewed  as  a  tender  of  the  amount  allowed,  and  if  the 
Treasurer's  check  therefor  is  cashed  the  matter  in  general  must  be 
considered  as  ended. 

In  the  present  case  there  was  an  error  apparent  on  the  face  of  the 
record,  and  the  claim  of  the  company  for  the  additional  amount  of 
$23.97  is  hereby  allowed. 


RELATIVES  OF  JUDGES  OF  COURTS—APPOINTMENT  OF,  AS  COURT 

OFFICIALS. 

The  appointment  by  the  Judge  of  a  district  court  of  his  first  cousin  as  a  United 
States  commissioner  la  prohibited  by  section  67  of  the  Federal  Judicial 
Code,  36  Stat,  1105. 

Decision  by  Comiitroller  General  McCarl,  June  1,  1922: 

The  Chief,  State  and  Other  Departments  Division,  this  office,  sub- 
mitted memorandum  of  April  22,  1922,  to  the  effect  that  a  United 
States  commissioner  is  not  an  officer  of  a  United  States  district  court 
within  the  meaning  of  section  67  of  the  Judicial  Code,  36  Stat.,  1105, 
which  provides — 

No  person  shall  be  appointed  to  or  employed  In  any  office  or  duty  in  any 
court  who  is  related  by  affinity  or  consanguinity  wlUiin  the  degree  of  first 
cousin  to  the  judge  of  such  court. 

A*  quarterly  fee  account  of  Jere  Austill,  United  States  commis- 
sioner for  the  southern  district  of  Alabama,  who  is  a  nephew  of  the 
United  States  district  judge  for  that  district,  is  before  this  office 
for  settlement.  The  account  is  for  the  quarter  ended  March  31, 
1922. 

It  appears  that  Mr.  Austill  was  appointed  to  the  office  of  United 
States  commissioner  by  another  judge,  and  at  the  expiration  of  a 
former  term  of  office  was  appointed  to  his  present  term  by  his  uncle 
who  had  come  into  the  judgeship  in  the  meantime.  The  terms  of  the 
statute  are  clear  and  the  question  now  for  decision  is  whether  a 
United  States  commissioner  is  an  officer  of  the  court  within  the 
meaning  of  this  statute. 

United  States  commissioners  are  appointed  by  the  United  States 
district  courts.  Section  19,  act  of  May  28, 1896,  29  Stat.,*184.  While 
the  commissioners  have  independent  powers  and  functions  in  dis- 
charging the  judicial  duties  imposed  upon  them  by  law,  they  are 
subject  to  the  court's  order  in  matters  relating  to  the  general  conduct 
of  their  office,  and  are  subject  to  removal  by  the  court.  United 
States  Y.  AUredf  155  U.  S.,  691.    Allred  was  a  circuit  court  comnuB- 
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moner,  appointed  under  section  627,  Beyised  Statutes,  and  such  com- 
missioners have  now  been  succeeded  by  United  States  commissioners 
appointed  under  the  act  of  May  28,  1896,  but  the  status  of  these 
officers  in  their  relation  to  the  court  has  not  been  changed. 

The  Supreme  Court  said  that  while  circuit  court  commissioners 
were  not  strictly  officers  of  the  court  they  are  subject  to  the  court's 
order  in  matters  of  administrative  action  and  have  always  been  con- 
sidered in  the  same  light  as  masters  in  chancery  and  registers  in 
bankruptcy,  and  subject  to  the  court's  supervision  and  control.  Mr. 
Austill  also  held  appointment  under  this  judge  as  master  in  chancery 
in  certain  equity  cases,  and  the  judge  has  stated  his  intention  to 
vacate  those  appointments  because  of  this  code  provision. 

The  spirit  and  purpose  of  the  law  cover  a  commissioner  equally 
with  those  officers  who  are  directly  and  wholly  subordinate  to  the 
court  I  must  hold,  therefore,  that  the  statutory  prohibition  applies 
to  United  States  commissioners.  Under  such  holding  this  commis- 
sioner at  most  was  but  an  officer  de  facto*  As  such  officer  he  is  not 
entitled  to  the  compensation  of  the  office. 

The  decision  submitted  is  disapproved. 


NATIONAL  GUARD  FEDERAL  PAY— DISPOSITION  OP  FORFEITURES 

OF,  BY  COURT-MARTLAL. 

Pay  forfeited  under  a  court-martial  sentence  by  a  member  of  the  National 
Guard,  not  In  Federal  service,  remains  in  the  United  States  Treasury,  not- 
withstanding direction  by  the  statutes  of  the  State  for  its  payment  into  the 
State  treasury. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  June  1,  1922: 

I  have  your  request  of  May  17, 1922,  for  decision  whether  forfeit- 
ures of  Federal  pay  imposed  by  sentence  of  court-martial  in  the  Na- 
tional Guard  not  in  Federal  service  may  be  paid  into  the  State  treas- 
ury, where  the  laws  of  a  State  direct  such  disposition  of  National 
<7uard  forfeitures.  The  specific  case  prompting  the  inquiry  arises 
in  the  National  Guard  of  Vermont,  the  letter  of  inquiry  from  the 
adjutant  general  of  that  State,  dated  April  24, 1922,  being  as  follows: 

Our  State  law  provides  for  trials  by  court-martial  in  the  same  manner  as  la 
required  by  National  Guard  regulations,  except  that  the  State  law  provides  that 
all  costs  in  connection  with  such  court  shall  be  paid  by  the  State  and  all  fines 
Imposed  shall  be  paid  to  the  State  treasurer.  In  practically  all  of  our  summary 
court  cases  the  fine  is  made  a  cash  fine.  I  have,  however,  before  me  the  record 
of  a  case  in  which  the  soldier  was  sentenced  to  forfeit  $5.00  of  his  pay.  If,  under 
**  Remarks  '*  on  his  pay  roll  submitted  June  30,  1922,  there  appears  the  notation 
**  Sentenced  by  summary  court  to  forfeit  ^.00  of  his  pay,"  would  checlj  for  this 
amount  be  drawn  payable  to  the  State  treasurer,  so  that  this  sentence  could  be 
proreily  executed? 

Bef erence  to  "  his  pay  roll  submitted  June  80,  1922,"  probably  has 

reference  to  the  semiannual  roll  of  the  soldier's  organization  for 


714  DBCISIOKS  OF  THB  OOMPIKOU^B  GEKB&AU 

armory  drill  pay  paid  by  a  died^ursing  officer  of  the  Army,  section  110, 

national  defense  act,  39  Stat.,  209. 

Sections  102  to  108,  inclusive,  of  the  national  defense  act,  89  Stat^ 

208-209,  establish  a  system  of  courts-martial  for  the  National  Guard 

not  in  the  service  of  the  United  States ;  by  section  105  certain  officers 

of  the  National  Guard  not  in  the  service  of  the  United  States  ara 

authorized  to  appoint  a  summary  court,  which  court — 

*  •  *  shaU  have  power  to  administer  oaths  and  to  try  the  enlisted  men  of 
such  plaoe  or  command  for  breaches  of  discipline  and  violations  of  laws  govern* 
ing  such  organizations ;  and  said  court,  when  satisfied  of  the  guilt  of  such  sol- 
dier, may  impose  fines  not  exceeding  $25  for  any  single  offense;  may  sentence 
noncommissioned  officer [s]  to  reduction  to  the  ranks;  may  sentence  to  forfeiture 
of  pay  and  allowances.  The  proceedings  of  such  court  shall  be  informal,  and 
the  minutes  thereof  shall  be  the  same  as  prescribed  for  summary  courts  of  the 
Army  of  the  United  Statea 

The  latter  paragraph  of  section  108  provides : 

All  processes  and  sentences  of  said  courts  shall  be  ececuted  by  such  civil 
officers  as  may  be  prescribed  by  the  laws  of  the  several  States  and  Territories, 
and  in  any  State  where  no  provision  shall  have  been  made  for  such  action,  and 
In  the  Territories  and  the  District  of  Columbia,  such  processes  and  sentences 
shall  be  executed  by  a  United  States  mavshal  or  his  duly  appointed  deputy,  and 
it  shall  be  the  duty  of  any  United  States  marshal  to  execute  all  such  processes 
and  sentences  and  make  return  thereof  to  the  officer  issuing  or  imposing  the 
same. 

In  the  General  Laws  of  Vermont,  1917,  provision  is  made  for 

service  of  militia  courts-martial  processes  by  civil  officers  of  the 

State  and  for  covering  into  the  State  treasury  the  fines  collected. 

Paragraph  602,  National  Guard  Begulations,  1919,  provides: 

If  a  monetary  penalty  is  imposed  as  a  fine,  it  will  be  collected  by  the  civil 
official  authorized  by  law  to  do  so  in  the  State;  if  imposed  as  a  forfeiture,  it 
will  be  withheld  by  the  officer  or  agent  of  the  Quartermaster  Corps  from  the 
amount  otherwise  due  as  Federal  pay. 

The  second  paragraph  of  section  110  of  the  national  defense  act 
contains  a  proviso,  as  follows: 

That  stoppages  may  be  made  against  the  compensation  payable  to  any  officer 
or  enlisted  man  hereunder  to  cover  the  cost  of  public  property  lost  or  destroyed 
by  and  chargeable  to  such  officer  or  enlisted  man. 

This  supplements  the  provisions  contained  in  sections  87  and  88 
for  accounting  for  Federal  property  issued  to  the  States  for  the  use 
of  the  National  Guard,  and  in  secti6n  87  specific  provision  is  made 
for  crediting  to  the  State  concerned  collections  made  for  lost,  dam- 
aged, or  destroyed  property  for  which  it  is  accountable  and  for  which 
it  must  pay.  No  provision  is,  however,  made  for  crediting  to  the 
States  court-martial  forfeitures  of  Federal  pay.  It  has  been  held, 
1  Comp.  Gen.,  471,  that  forfeitures  of  armory  drill  pay  resulting 
from  desertion  remain  in  the  Bederal  Treasury,  and  this  would  be 
true  notwithstanding  provisions  in  the  State  law  relating  to  its 
National  Guard  for  other  disposition  of  such  forfeitures.  Members 
of  the  federally  recognized  National  Guard,  under  the  dual  oath  and 
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in  view  of  the  payments  to  them  made  by  the  United  States,  owe  an 
obligation  to  the  United  States  as  well  as  to  the  State. 

In  the  absence  of  a  specific  provision  of  law  for  crediting  the  State 
with  amounts  withheld  pursuant  to  court-martial  sentences  from 
amounts  otherwise  payable  from -Federal  funds  to  members  of  the^ 
National  Guard  there  is  no  authority  to  make  payment  to  any  other 
person  or  agency  than  the  individual  concerned.  Only  so  much 
may  be  used  of  Federal  funds  as  may  be  lawfully  paid,  and  if  he 
is  not  entitled  to  receive  it  by  reason  of  the  court-martial  no  lawful 
payment  thereof  can  be  made  and  the  money  must  remain  in  the 
Treasury  of  the  United  States.  There  is  no  analogy  between  the 
procedure  for  withholding  pay  due  a  soldier  to  make  good  an  in- 
debtedness due  an  agency  of  the  Federal  Government,  such  as  the 
post  exchange  and  laundries  and  the  present  question.  A  forfeiture 
of  pay  pursuant  to  a  valid  court-martial  sentence  relieves  the  United 
States  of  its  obligation  to  pay  the  amount  forfeited,  and  unless 
specific  provision  is  made  for  the  disposition  thereof,  e.  g.,  section 
4818,  Revised  Statutes,  it  is  the  money  of  the  United  States  and 
remains  in  the  Treasury  of  the  United  States. 

Your  question  is  answered  accordingly. 


TRAVEL  ALLOWANCE  AND  GRATUITY  TO  SOLDIERS  DISCHARGED 
FOR  DISABILITY  EXISTING  PRIOR  TO  ENLISTMENT. 

A  discharge  given  an  enlisted  man  of  the  Army  because  of  disability  existing 
prior  to  enlistment  Is  an  honorable  discharge  for  the  purpose  of  payment  to 
him  of  travel  aUowance  and  $60  war  service  gratuity. 

Decision  of  Comptroller  General  McCarU  June  1,  1922: 

Northwestern  Trust  &  Savings  Bank,  conservator  of  the  estate 
of  Peter  Jaszcz,  as  an  insane  person,  formerly  private  of  Company 
B,  Sixty-first  Infantry,  requested  April  24,  1922,  review  of  settle- 
ment No.  W-126353,  dated  November  19,  1921,  allowing  it  $91.75, 
consisting  of  $70  arrears  of  pay  due  to  the  soldier  at  the  rate  of  $30 
a  month  for  the  period  June  19  to  August  28,  1919,  and  $24  travel 
pay  for  the  distance  of  480  miles  from  Fort  Leavenworth,  Kans.,  to 
Chicago,  111.,  at  5  cents  a  mile,  less  a  charge  of  $2.25  for  subsistence 
and  disallowing  its  claim  for  the  war  gratuity  of  $60  provided  by 
the  act  of  February  24, 1919,  40  Stat.,  1151,  to  all  persons  serving  in 
the  military  forces  during  the  interim  April  6,  1917,  to  November 
11, 1918,  and  who  were  honorably  discharged  therefrom. 

The  claimant  states  that  it  understands  the  soldier  drew  no  pay 
for  approximately  10  months,  during  which  time  he  was  confined  in 
a  hospital,  and  asserts  that  there  is  due  approjumtaely  $200  to  the 
estate  of  the  insane  soldier* 
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Peter  Jaszcz  was  enlisted  June  25,  1918,  at  Camp  Jackson,  S.  C. 
He  received  the  pay  of  his  grade  from  that  date  to  include  November 
80, 1918,  and  deserted  the  service  on  December  12, 1918.  He  was  ap- 
prehended five  days  later  and  was  tried  December  26,  1918,  by  a 
general  court-martial  and  sentenced  to  forfeit  all  pay  and  allowances 
due  or  to  become  due,  to  be  dishonorably  discharged  from  the  service, 
and  to  be  confi  ned  at  hard  labor  for  five  years.  The  dishonorable  disj 
charge  was  suspended  until  June  19,  1919,  when  he  was  honorably 
restored  to  duty.  He  was  discharged  from  the  service  August  27, 
1919,  at  Fort  Leavenworth,  Kans.,  and  given  a  blue  discharge  cer^ 
tificate  for  dementia  praecox. 

The  settlement  allowing  pay  from  June  19,  1919,  date  of  restora- 
tion to  duty,  to  August  28,  1919,  was  proper.  Under  the  sentence 
of  the  general  court-martial  the  soldier  forfeited  all  pay  and  allow- 
ances due  or  to  become  due  and  he  earned  no  pay  while  serving  out 
his  sentence  of  five  years  at  hard  labor  and  until  his  restoration  June 
19,  1919,  to  duty.  See  12  Comp.  Dec,  276;  21  id.,  531;  24  id.,  621. 
As  the  discharge  was  not  dishonorable  the  soldier  was  entitled  to 
travel  pay.    10  Comp.  Dec,  875. 

There  remains  to  be  considered  the  question  of  Jaszcz's  right  to 
the  war  gratuity  of  $60  provided  by  the  act  of  February  24,  1919, 
40  Stat.,  1151,  to  all  persons  serving  in  the  military  forces  of  the 
United  States  during  the  interim  April  6, 1917,  to  November  11, 1918, 
and  who  were  honorably  discharged  therefrom.  He  entered  the 
military  service  June  25, 1918,  and  there  can  be  no  question  but  what 
he  served  in*  the  military  forces  until  his  desertion  of  December  12, 
1918.  But  service  alone  is  not  sufficient.  The  soldier  must  have  re- 
ported at  his  station  prior  to  November  11,  1918,  and  must  have 
received  an  honorable  discharge  from  the  military  service.  The 
question  therefore  resolves  itself  into  whether  the  receipt  of  a  blue 
discharge  certificate  by  reason  of  a  surgeon's  certificate  of  disability 
is  an  honorable  discharge  within  the  meaning  of  the  gratuity  statute. 
Such  a  discharge  is  given  under  the  provisions  of  paragraph  148^, 
Army  Regulations,  1913-1917.  The  discharge  certificate  states  that 
tlie  disability  was  incurred  not  in  line  of  duty,  and  The  Adjutant 
General  of  the  Army  reported  that  the  disability,  dementia  praecox, 
existed  prior  to  enlistment.  The  law  does  not  contemplate  that  those 
who  have  disqualifying  deficiencies  or  defects  or  those  who  are  not 
physically  sound  will  be  enlisted  for  military  service.  27  Comp. 
Dec,  626 ;  id.,  1063.  If,  nevertheless,  such  a  person  is  enlisted  with- 
out the  defect  being  observed,  the  discharge  from  the  service  there- 
for is  not  dishonorable.    1  Comp.  Gen.,  523. 

Upon  review  of  the  matter  the  settlement  is  modified  and  $60  is 
certified  due  claimant  as  conservator  of  the  estate  of  Peter  Jaszcak 
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TRAVEL  FROM  ATLANTIC  TO  PAaFIC  PORT— WHETHER  IN  HOME 

WATERS  OP  THE  UNITED  STATES. 

Travel  performed  under  orders  by  an  Army  officer  on  a  naval  transport  from  a 
Pacific  port  to  an  Atlantic  port  via  Panama  Canal  is  not  travel  *Mn  the 
home  waters  of  the  United  States  "  ^^ithln  the  purview  of  the  act  of  June 
12,  1906,  34  Stat,  246,  and  the  officer  is  only  entitled  therefor  to  reim- 
bursement for  actual  expenses. 

Decisioii  by  Comptroller  General  McCarl,  June  2,  1922: 

George  A.  Moore,  captain,  Cavalry,  United  States  Army,  re- 
quested April  14,  1922,  reviev7  of  settlement  No.  W-576282,  dated 
April  12, 1922,  by  which  was  disallowed  his  claim  for  damages  from 
San  Francisco,  Calif.,  to  Hampton  Koads,  Va.,  via  the  Panama 
Canal,  5,823  miles,  in  the  U.  S.  naval  transport  Henderson^  and  in 
'which  claimant  was  found  indebted  to  the  Government  in  the 
sum  of  $7394,  difference  between  the  mileage  paid  him  by  an  Army 
disbursing  officer  from  San  Francisco  to  Washington,  $122.32,  less 
his  actual  expenses  for  sea  travel  from  San  Francisco  to  Hampton 
Koads,  $40.10,  and  mileage  from  Hampton  Boads  to  Washington, 
$8.28. 

Travel  was  performed  pursuant  to  paragraph  7  of  Special  Orders, 
No.  260-O,  dated  War  Department,  November  8,  1921,  which 
provided : 

Captain  George  A.  Moore,  17th  Cavalry,  is  relieved  from  assignment  to  that 
regiment,  and  wiU  proceed  from  the  Presidio  of  Monterey,  California,  to  Mare 
Island  Navy  Yard,  California,  at  snch  time  as  will  enable  him  to  proceed  on 
the  United  States  naval  transport  Henderson,  scheduled  to  leave  that  station 
on  December  2,  1921,  for  Hampton  Roads,  Virginia.  Upon  arrival  at  Hampton 
Boads  he  will  proceed  to  Washington,  D.  C.,  and  report  to  the  Chief  of  Cavalry 
for  duty  in  his  office. 

The  travel  directed  is  necessary  in  the  military  service  and  is  chargeable  to 
procurement  authority  FD  41  P  2451  A  2  (A.  G.  210.313,  Cav.)  10-7-21. 

Claimant  contends  that  he  was  ordered  to  travel  by  a  longer  route, 
he  had  no  choice  in  the  matter,  and  that  under  the  mileage  law  he 
is  entitled  to  mileage  for  travel  over  the  route  ordered,  although  not 
the  shortest  usually  traveled  route.  If  the  law  authorizes  mileage 
over  the  route  traveled  the  claim  has  merit.  Du  Base  v.  United 
States^  19  Ct.  Cls.,  514;  2  Comp.  Dec.,  644;  par.  1282,  Army  Reg. 
1913.  The  disallowance  of  the  claim  was  on  the  hypothesis  that  the 
travel  was  sea  travel  within  the  meaning  of  the  mileage  law,  and  that 
claimant  was  entitled  only  to  actual  expenses. 

The  act  of  June  12,  1906,  34  Stat.,  246,  so  far  as  here  material, 
provides: 

That  hereafter  officers,  active  and  retired,  when  traveling  under  competent 
orders  without  troops  «>  •  •  shall  he  paid  seven  cents  per  mile  and  no 
Qiore;  distances  to  he  computed. and  mileage  to  he  paid  over  the  shortest  usuaUy 
traveled  routes,  with  deductions  as  hereinafter  provided;  •  ♦  ♦  And  pro^ 
vided  further,  That  for  all  sea  travel  actual  expenses  only  shall  he  paid  to 
officers,  ♦  •  •  when  traveling  on  duty  under  comi)etent  orders,  with  or  with- 
out troops,  and  the  amounts  so  paid  shaU  not  Include  any  shore  expenses  at  port 
of  emharlEation  or  debarkation ;  but  for  the  purpose  of  determining  aUowances 
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for  all  travel  under  orders,  or  for  officers  and  enlisted  men  on  discharge,  trave! 
in  the  Philippine  Archipelago,  the  Hawaiian  Archipelago,  the  home  waters  of 
the  United  States,  and  between  the  United  States  and  Alaska  shall  not  be  i-e- 
garded  as  sea  travel  and  shall  be  paid  for  at  the  rates  established  by  law  for 
land  travel  within  the  boundaries  of  the  United  States. 

The  question  is,  therefore,  whether  travel  by  sea  from  San  Fran- 
cisco to  ^ampton  Boads,  by  way  of  the  Panama  Canal  is  travel  in 
"  the  home  waters  of  the  United  States  "  for  which  mileage  at  the 
rate  of  7  cents  per  mile  is  payable,  or  whether  it  is  sea  travel  fof 
which  only  actual  expenses  are  payable.  Subparagraph  5  of  para« 
graph  1279,  Army  Regulations,  1913,  provides  in  part : 

Travel  in  the  PhUippine  Archipelago,  the  Hawaiian  Andiipelago,  and  thi 
home  waters  of  the  United  States  is  confined  to  travel  In  which  both  termini  cA 
the  Journey  are  in  one  of  the  above  places. 

It  is  probable  that  this  regulation  is  based  on  the  decision  of  the 
Court  of  Claims  in  Hutchins  v.  Umted  States^  27  Ct.  Cls.,  137, 
affirmed,  161  U.  S.,  542,  a  case  under  the  Navy  laws,  19  Stat.,  65,  and 
22  Stat.,  286,  providing  for  mileage  for  travel  in  the  United  States 
and  for  actual  expenses  for  travel  abroad.  Both  courts  concluded 
that  "  whether  travel  is  abroad  or  within  the  United  States  should 
be  determined  by  the  termini  of  the  journey  rather  than  by  the  route 
actually  taken."  The  termini  of  the  joumay  is  the  test  of  "travel 
in  the  Philippine  Archipelago  "  and  in  "  the  Hawaiian  Archipelago  "; 
it  is  not  so  clear  that  that  test  will  determine  whether  any  and  all 
travel  is  in  "  the  home  waters  of  the  United  States,"  although  if  the 
travel  is  in  home  waters  of  the  United  States  necessarily  both  termini 
must  be  in  the  United  States  and  this  is  all  the  regulation  purports 
to  determine. 

The  statute  in  which  the  term  is  used  was  enacted  many  years 
before  the  completion  of  the  Panama  Canal ;  it  was  enacted  in  the 
light  of  conditions  then  existing,  and  travel  by  way  of  Panama  from 
the  western  to  the  eastern  coast  of  the  United  States  and  vice  versa, 
so  far  as  the  Army  was  concerned,  after  the  completion  of  the 
transcontinental  railroads  was  of  infrequent  occurrence.  The  com- 
pletion of  the  canal  and  the  routing  of  transports  by  that  route  has 
changed  these  conditions.  The  conditions  existing  when  the  statute 
was  enacted  shed  light  on  the  intent  of  Congress  in  the  use  of  the 
term  "home  waters  of  the  United  States."  It  is  not  a  technical 
term  having  a  settled  legal  meaning.  Obviously  it  is  not  used  in  lieu 
of  "  territorial  waters,"  i.  e.,  the  waters  under  the  exclusive  juris- 
diction of  the  United  States,  and  its  popular  significance  would  be 
the  waters,  including  the  high  seas,  adjacent  to  the  shores  of  the 
United  States.  The  Atlantic  Fleet  of  the  Navy  normally  operates  in 
**  home  waters,"  although  much  of  the  time  on  the  high  seas  as  dis- 
tinguished from  the  territorial  waters  of  the  United  States,  but  it  is 
that  part  of  the  high  seas  nearer  the  United  States  than  to  any  other 
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^country.  The  term  seems  to  be  so  used  by  the  Supreme  Court  in 
United  States  v.  Smithy  197  U.  S-,  386,  393,  where  having  under 
consideration  the  authority  of  a  conunander  in  chief  of  a  fleet  or 
squadron  to  convene  a  general  court-martial  under  the  thirty-eighth 
of  the  *^ Articles  for  the  Government  of  the  Navy,"  section  1624, 
Kevised  Statutes,  it  was  said: 

Looking  to  the  language  used,  in  the  light  of  the  surrounding  circumstances 
and  the  purpose  which  it  was  intended  to  accomplish,  PUUt  y.  Union  Pacific 
R.  J?.,  99  U.  S.,  48,  64,  it  is,  we  think,  manifest  that  the  prohibition  against 
the  convocation  by  the  commander  of  a  fleet  or  squadron  of  a  general  court- 
martial,  without  the  previous  authorization  of  the  President,  was  intended  to 
be  operative  only  when  the  fleet  or  squadron  was  in  a  home  port,  as  above 
defined.  That  is  to  say,  that  Congress  contemplated  the  necessity  of  an  order 
from  the  President  when  the  circumstances  supposed  to  require  the  convening 
of  the  court-martial  could  be  with  facility  submitted  to  the  President  for  his 
action  in  the  premises.  To  give  a  broad  meaning  to  the  expression  "waters 
of  the  United  States,"  as  employed  in  article  38,  by  construing  those  words  as 
referring  not  only  to  the  home  waters  but  to  far  distant  waters,  would,  we 
think,  defeat  the  plain  purpose  of  Congress  and  seriously  impair,  if  not  destroy, 
an  important  power  vested  in  the  commander  of  a  fleet  or  squadron  vrheo.  at 
distant  stations  remote  from  the  home  country. 

Specific  provision  is  made  in  the  mileage  statute  for  travel  be- 
tween the  United  States  and  Alaska,  evidence  that  such  travel  was 
not  in  the  home  waters  of  the  United  States.  A  journey  hy  water 
from  San  Francisco  to  Panama  or  to  any  intermediate  foreign  port 
on  the  Pacific  coast  of  North  or  Central  America  would  clearly  be 
sea  travel  under  the  mileage  law,  so  also  a  journey  by  sea  from 
Colon,  Limon,  Vera  Cruz,  or  any  other  foreign  port  on  the  Carib- 
bean Sea  or  Gulf  of  Mexico  to  Hampton  Roads  would  be  sea  travel. 
The  theory  of  the  claim  is,  however,  that  a  journey  on  the  Pacific, 
sea  travel  under  the  mileage  law,  when  combined  with  a  journey 
on  the  Atlantic,  also  sea  travel  under  the  mileage  law,  becomes  in 
its  entirety  "  travel  in  the  home  waters  of  the  United  States."  This 
would  be  an  anomaly. 

The  obvious  purpose  of  the  statute  was  to  except  from  the  actual 
expense  portion  of  the  statute  water  travel  on  each  of  the  coasts  of 
the  United  States,  giving  to  the  officer  an  election  of  the  available 
facilities  which  are  substantially  equally  as  expeditious  without 
altering  the  basis  of  reimbursement  or  raising  a  question  as  to  the 
most  economical  route  to  the  Government.  It  did  not  contemplate 
long  sea  journeys  in  foreign  waters  from  points  on  the  Atlantic  or 
Gulf  to  points  on  the  Pacific,  or  vic5  versa,  and  where  the  loss  of 
time  as  compared  with  rail  travel  in  the  United  States  between  the 
same  points  would  be  great.  An  officer  on  the  active  list  traveling 
under  orders  could  not  elect  the  route  via  Panama  because  of  the 
time  involved,  and  if  that  route  is  required  by  his  orders  it  must  be 
held  to  be  sea  travel  within  the  meaning  of  the  act  of  June  12,  1906. 

Other  considerations  lead  to  the  same  conclusion :  Mileage  is  a  re- 
imbursement or  commutation  of  traveling  expenses,  United  States  v. 
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Smithy  168  n.  S.,  350,  and  ^  public  business ''  is  the  foundation  on 
which  reimbursement  of  traveling  expenses  rests,  whether  in  the 
form  of  mileage  or  otherwise,  Perrimond  y.  United  States^  19  Gt. 
Cls.,  509.  The  claim  in  this  case  is  at  the  rate  of  4  cents  per  mile, 
exclusive  of  transportation  furnished  by  the  Government,  for  5,82S 
miles,  $232.92,  and  the  only  expense  incurred  by  claimant  was  the 
cost  of  subsistence  on  the  transport,  $40.10  for  the  entire  period  of 
25  days.  As  was  said  in  WiUiama  v.  UnUed  States^  47  CSt.  Cls.,  186, 
188: 

The  theory  of  the  law  In  aUowing  mUeage  Is  to  proTlde  expenses  necessarilsr 
incurred  in  the  performance  of  traveL  8mith*9  case,  26  Ct  01s.,  568;  CMm  t. 
United  States,  39  Id.,  67. 

If  the  contention  of  claimant  were  adopted,  in  the  language  of  the 
court,  in  Hutching  v.  United  States^  27  Ct.  Cls.,  187,  the  travel  in 
question  involved  "  long  ocean  voyages,  where  mileage  ceases  to  be 
reimbursement  and  becomes  emolument." 

Upon  a  review  of  the  matter  the  settlement  is  sustained.  Claim- 
ant is  requested  to  forward  to  this  office  at  once  the  amount  of  $73.94, 
overpaid  him  by  the  disbursing  officer. 


WAR  CONTRACTS  DIVISION— FURNITURE  AND  SUPPLIES  FOIL 

The  appropriation  made  by  the  act  of  May  22,  1922,  42  Stat,  543,  to  enable  thie 
Department  of  Justice  to  investigate  and  prosecute  war  frauds,  can  not  be 
used  for  the  purchase  of  ordinary  articles  of  furniture  and  supplies  for 
the  offices  of  the  War  Contracts  Division  which  could  be  purchased  from 
the  contingent  appropriation  for  that  department  were  the  funds  thereof 
sufficient,  and  is  prohibited  from  being  so  used  by  section  6  of  the  act 
of  August  23,  1912,  37  Stat,  414. 

Comptroller  General  McCarl  to  Che  Attorney  Creneral,  Jane  3,  1922: 

I  have  your  letter  of  June  1,  1922,  requesting  decision  whether 
the  appropriation  of  $500,000  made  by  the  act  of  May  22,  1922,  42 
Stat.,  543,  to  enable  the  Department  of  Justice  to  investigate  and 
prosecute  war  frauds,  is  available  for  the  expense  of  providing  equip- 
ment for  the  offices  of  the  War  Contracts  Division  created  in  your 
department  under  the  said  appropriation,  which  is  as  follows : 

That  for  the  Investigation  and  prosecution  of  aUeged  frauds,  either  civU  or 
crlmlnot,  or  other  crimes  or  offenses  against  the  United  States,  growing  out  of 
or  arising  in  connection  with  the'  preparation  for  or  prosecution  of  the  late 
war,  to  be  available  for  the  employment  of  counsel  and  other  assistants,  rent, 
and  all  other  purposes  in  connection  therewith,  whether  in  the  District  of 
Columbia  or  elsewhere,  there  is  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  the  sum  of  $500,000,  to  be  expended  in  the  dis- 
cretion of  the  Attorney  General,  and  to  remain  available  until  June  30,  1923: 
Provided,  That  this  appropriation  shaU  not  be  available  for  rent  of  buildings 
in  the  District  of  Ck>lumbla  if  suitable  space  is  provided  by  the  Public  Buildings 
Commission:  provided  further.  That  not  more  than  one  person  shall  be  em- 
ployed hereunder  at  a  rate  of  compensation  exceeding  $10,000  per  annum. 
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You  enumerate  items  of  proposed  expenditures  under  the  appro- 
priation as  follows: 

floor  coverings,  working  desks,  typewriter  desks,  chairs,  filing  cases,  and  other 
famiture;  typewriting  machines,  stationery;  telephone  and  telegraph  senrioe* 
possibly  light  and  power ;  possibly  fuel ;  Ice ;  etc,  etc. 

You  say  that  there  is  no  money  available  for  the  purchase  of  this 
furniture  under  your  current  departmental  contingent  appropria* 
tion  for  ^^  Furniture  and  repairs,"  and  that  the  said  appropriation 
for  the  coming  fiscal  year  will  all  be  needed  for  regular  uses  tinder 
estimates  heretofore  made.  You  say  also  that  it  is  your  purpose  to 
purchase  from  the  General  Supply  Committee  all  supplies  needed 
for  this  new  division  except  in  case  that  committee  can  not  furnish 
an  acceptable  article,  and  that  failing  in  any  instance  to  get  what  is 
needed  from  the  committee  you  would  purchase  from  contractors 
named  in  General  Supply  Committee  schedules.  Also  that  it  will 
be  the  policy  of  your  department  to  resell  to  the  General  Supply 
Committee  from  time  to  time  such  portion  of  this  special  equipment 
as  is  no  longer  needed  in  the  War  Contracts  Division. 

Section  6  of  the  act  of  August  23, 1912,  87  Stat.,  414,  provides: 

That  in  addition  to  the  apportionment  required  by  the  so-called  antldeficiency 
Act,  approved  February  twenty-seventh,  nineteen  hundred  and  six  (Statutes  at 
Large,  volume  thirty-four,  page  forty-nine),  the  head  of  each  executive  depart- 
ment shall,  on  or  before  the  beginning  of  each  fiscal  year,  apportion  to  each 
ofQce  or  bureau  of  his  department  the  maximum  amount  to  be  expended  there- 
for during  the  fiscal  year  out  of  the  contingent  fund  or  funds  appropriated  for 
the  entire  year  for  the  department,  and  the  amounts  so  apportioned  shaU  not 
be  increased  or  diminished  during'  the  year  for  which  made  except  upon  the 
written  direction  of  the  head  of  the  department,  in  which  there  shall  be  fully 
expressed  his  reasons  therefor;  and  hereafter  there  shaU  not  be  purchased 
out  of  any  other  fund  any  article  for  use  in  any  office  or  bureau  of  any  execu- 
tive department  in  Washington,  District  of  Columbia,  which  could  be  purchased 
out  of  the  appropriations  made  for  the  regular  contingent  funds  of  such 
department  or  of  its  oflSces  or  bureaus. 

The  items  which  you  propose  to  purchase  from  the  appropriation 
made  by  the  act  of  May  22,  1922,  are  all  such  as  could  be  purchased 
out  of  the  appropriation  made  for  the  regular  contingent  ^penses 
of  your  department.  Such  purchases,  therefore,  are  prohibited  ab- 
solutely by  section  6  of  the  act  of  August  23,  1912.  The  proposed 
expenditures  are  not  for  special  equipment  and  special  expenses 
needed  for  special  purposes  of  the  War  Contracts  Division,  but  are 
for  ordinary  furnishings,  equipment,  and  supplies  such  as  are  in 
general  use  in  your  department,  and  therefore  are  covered  by  its 
contingent  appropriations. 

While  the  act  of  1912  prohibits  purchases  of  this  character,  the 
taking  over  by  your  department  of  furniture,  supplies,  etc.,  belong- 
ing to  the  Government  and  in  the  hands  of  the  General  Supply  Com- 
mittee and  depositing  in  the  Treasury  from  this  appropriation 
money  to  the  value  of  the  articles  so  taken  over  does  not  constitute 
a  purchase  within  the  meaning  of  the  act  of  1912,  and  there  is  no 
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legal  objection  to  the  use  of  the  appropriation  in  that  manner.  Any 
purchase  from  outside  dealers  of  any  article,  supply,  or  service 
which  might  be  purchased  from  a  contingent  appropriation  of  your 
department  would  be  contrary  to  the  act  of  1912  and  therefore  would 
be  imauthorized. 

In  so  far  as  light,  power,  and  fuel  are  concerned,  it  appearing 
that  a  Government  building  is  to  be  occupied,  such  services  presum- 
ably have  been  otherwise  appropriated  for. 

The  telegraph  and  telephone  service  creates  a  doubt,  by  reason  of 
a  building  being  occupied  separate  from  the  department  and  thus 
involve  a  distinct  extra  expense.  This  may  properly  be  payabfe 
under  the  appropriation  for  prosecution  of  frauds.  The  other  items 
are  such,  however,  that  the  separation  from  the  department  has  no 
particular  bearing,  and  they  are  for  obtaining  under  the  department 
appropriation. 


DAMAGES  TO  PRIVATE  PROPERTY—DISTRICT  OF  COLUMBIA. 

The  commandeering  of  a  privately  owned  automobile  by  the  police  of  the  Dis- 
trict of  Columbia,  in  the  performance  of  their  duty  in  the  preservation  of 
peace,  is  the  exercise  of  a  governmental  function  and  does  not  render  the 
District  of  Columbia  liable  for  any  damages  to  the  automobile  while  In 
use  in  pursuit  of  an  alleged  violator  of  the  law. 

Comptroller  General  MeCar!  to  the  President  of  the  Board  of  Commissioners 
of  the  District  of  Columbia,  Jane  3,  1922: 

There  has  been  received  your  communication  dated  April  13, 1922, 
with  the  accompanying  papers,  wherein  decision  is  requested  as  to 
whether  the  Commissioners  of  the  District  of  Columbia  are  author- 
ized to  reimburse  the  owner  of  an  automobile  for  the  damages  sus- 
tained by  it  when  commandeered  by  a  member  of  the  Metropolitan 
police  force  in  an  attempt  to  overtake  and  serve  a  warrant  of  arrest 
on  a  fleeing  alleged  violator  of  the  law. 

As  appears  from  the  papers  transmitted  to  you  the  question  arises 
in  connection  with  an  automobile  belonging  to  W.  H.  Turton  which 
was  commandeered  February  21,  1922,  while  proceeding  along  Mas- 
sachusetts Avenue,  between  13th  and  14th  Streets  NW.,  in  the  city 
of  Washington,  by  a  member  of  the  Metropolitan  police  force  for 
the  purpose  of  giving  chase  to  and  serving  a  warrant  of  arrest  on  an 
alleged  violator  of  the  law.  During  the  pursuit  Mr.  Turton,  in  order 
to  avoid  a  collison  with  a  truck,  swerved  into  the  curb  and  into  an 
unoccupied  automobile  parked  there,  damaging  both  machines.  The 
amount  of  damage  to  Mr.  Turton's  automobile  was  $45.  The  amount 
of  damage  to  the  machine  standing  at  the  curb  does  not  appear.  The 
Commissioners  of  the  District  of  Columbia  April  11,  1922,  approved 
the  claim  submitted  by  the  owner  of  the  commandeered  automobile 
for  the  damage  to  it  and  to  the  parked  machine.    The  payment  of 
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the  damage  to  the  parked  machine  to  Mr.  Turton  is  proposed  on  the 
ground  that  the  owner  thereof  has  a  claim  against  him  for  the 
damage. 

The  act  of  Feb.  22,  1921,  41  Stat.,  1113,  making  appropriations 
for  the  District  for  the  fiscal  year  1922  included  an  item  for  '^  dam- 
ages." The  corporation  counsel  of  the  District  of  Columbia  expresses 
the  opinion  that  the  preservation  of  the  public  peace  was  purely  a 
governmental  function  and  that  the  municipalicy  is  not  liable  when 
the  automobile  of  a  private  citizen  is  commandeered  by  a  member  of 
the  police  department  in  the  performance  of  his  duty. 

What  may  be  the  authority  of  the  police  officer  to  commandeer  or 
his  liability  in  the  matter  need  not  be  determined.  The  item  in  the 
appropriation  for  ^'damages"  makes  the  appropriation  available 
only  where  there  is  a  liability  in  the  matter  of  the  District  of  Colum- 
bia. There  appears  no  liability  of  the  District  of  Columbia  under 
the  facts  in  the  present  case,  and  the  payment  of  the  claim  made  is 
not  authorized  under  the  appropriation  in  question. 


REPAIRS  TO  LEASED  BUILDINGS. 

Stipulations  in  a  lease  that  the  Government  shall  be  responsible  for  all  operat- 
ing expenses  approved  by  the  Government  officer  in  charge  and  that  the 
premises  shall  be  returned  In  the  same  condition  as  in  which  received, 
ordinary  wear  and  tear,  and  damage  by  fire,  explosion,  and  the  elements 
excepted,  do  not  obligate  the  Government  to  paint  the  interior  of  the 
leased  buildings  or  to  repair  damages  due  to  the  reasonable  and  proper 
use  of  the  property  for  the  purposes  for  which  leased. 

Comptroller  General  McCarl  to  the  Director  United  States  Veterans'  Bureau, 
June  6,  1922: 

1  have  your  letter  of  May  22,  1922,  requesting  decision  whether 
you  are  authorized  to  incur  an  expenditure  of  approximately  $15,000 
for  extensive  painting  of  the  interior  of  hospital  buildings  leased 
from  the  city  of  St.  Louis  under  lease  dated  December  10, 1921.  You 
suggest  that  authority  for  the  expenditure  is  covered  by  the  pro- 
vision in  the  lease  which  reads : 

The  lessee  shall  be  entitled  to  the  possession  of  said  premises  as  of  July 
1,  1921,  and  from  and  after  that  date  shall  be  responsible  for  all  the  operating 
expenses  of  the  premises  approved  by  the  Government  officer  in  charge. 

You  state  that  this  provision  is  construed  by  the  bureau  as  making 
the  (fovernment  responsible  for  ordinary  repairs  and  upkeep  of 
the  leased  property  as  a  part  of  the  operating  cost,  and  that  such 
proiision  excepts  tliis  lease  from  the  operation  of  the  general  rule 
that  repairs  to  private  property  are  not  ordinarily  a  proper  charge 
against  the  Government. 

I  do  not  understand  that  such  was  the  intent  or  effect  of  said  pro- 
vision. Bearing  in  mind  the  fact  that  the  premises  had  been  occu- 
pied by  the  Government  since  July  1, 1921,  under  an  instrument  pur- 
porting to  be  a  lease,  but  which  was  repudiated  by  the  owner  of  the 
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property  and  later  found  by  the  Attorney  General  of  the  United 
States  to  be  of  no  force  or  effect,  and  the  further  fact  that  it  was 
the  intent  and  purpose  of  the  lease  agreement  entered  into  Decem- 
ber 10,  1921,  to  cover  the  period  from  July  1,  1921,  since  which  date 
certain  operating  expenses,  such  as  for  heat,  light,  power,  and  water, 
had  been  incurred,  and  which  in  the  absence  of  a  stipulation  to  the 
contrary  might  be  regarded  as  charges  against  the  property,  the 
meaning  of  the  provision  in  question  becomes  apparent.  As  a  fur- 
ther indication  that  the  Government  did  not  assume  responsibility 
for  ordinary  repairs  and  upkeep  the  provision  in  the  lease  requir- 
ing the  restoration  and  surrender  of  the  premises  in  as  good  and  in 
the  same  state  and  condition  as  when  occupied  by  the  lessee  under 
this  lease  expressly  excepts  ordinary  wear  and  tear  and  damages  by 
fire,  explosions,  and  the  elements. 

You  are  advised,  therefore,  that  the  obligations  of  the  Govern- 
ment with  respect  to  repairs  imder  this  lease  are  not  different  from 
those  assumed  under  the  usual  lease  providing  for  the  return  of  the 
premises  in  the  same  condition  as  when  received,  ordinary  wear  and 
tear  and  damage  by  fire,  explosions,  and  the  elements  excepted. 

It  must  be  assumed  that  these  premises,  which  have  been  occu- 
pied continuously  by  the  Government  as  a  hospital  since  November, 
1918,  were  in  a  suitable  condition  for  use  and  occupancy  for  the  pur- 
pose for  which  leased,  and  it  is  reasonable  to  presume  that  if  the 
present  condition  of  the  interior  of  the  buildings  is  such  as  to  re- 
quire painting  it  is  due  to  ordinary  wear  and  tear  or  damage  from 
fire,  explosion,  or  the  elements. 

The  lease  gives  the  Government  the  right  to  make  such  alterations 
and  improvements  to  and  upon  the  premises  as  it  may  require,  but 
the  plain  purpose  of  this  provision  was  to  give  a  right  to,  rather 
than  to  impose  an  obligation  upon  the  Government,  and,  further- 
more, the  renewal  of  a  coat  of  paint  would  appear  to  be  a  repair  and 
not  an  ^^ alteration  or  improvement"  within  the  meaning  of  that 
term  as  used  in  the  lease. 

Upon  the  facts  appearing  the  proposed  expenditure  is  not  author- 
ized. 


PROMOTION  OF  POSTAL  CLERKS. 

▲  substltnte  clerk  who  resigned  from  the  Postal  Service  prior  to  June  5,  1920, 
and  was  not  reinstated  until  sometime  after  the  date,  L  e.,  was  not  in  the 
service  on  June  5,  1920,  is  not  entitled  under  the  act  of  tliat  date,  41  Stat., 
1049,  as  amended  by  act  of  March  1,  1921,  41  Stat,  1151,  to  credit  for  any 
mUitary,  naval,  or  substitute  postal  service  rendered  prior  to  his  resigna- 
tion. 

Dedsion  by  Comptroner  General  MeCarl,  Jane  6, 1922: 

£ugene  J.  McGowan  applied  February  16,  1922,  for  a  review  of 
tetdement  Na  P.  19  dated  January  81, 1922,  wherein  the  Post  Office 
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Department  Division  of  this  office  disallowed  his  daim  for  difference 
between  salary  as  a  clerk  in  a  first-class  post  office  at  $1^00  per 
annum  and  at  $1,400  per  annum  for  the  period  since  his  appointment 
«s  regular  clerk  on  May  18, 1921. 

It  appears  that  claimant  enrolled  as  a  musician  in  the  Naval  Be- 
serve  Force  in  June,  1017 ;  that  in  March,  1919,  he  was  relieved  from 
active  duty  but  not  finally  discharged;  that  he  was  appointed  a 
substitute  clerk  in  the  New  York  Post  Office  April  1,  1919,  resigned 
May  8, 1919,  was  reinstated  March  25, 1920,  appointed  regular  derk 
April  18,  1920,  resigned  May  9,  1920,  to  take  a  four  months'  cruise 
with  the  Navy ;  and  that  he  was  reinstated  as  a  senior  substitute  May 
18,  1921,  and  appointed  a  regular  clerk  at  $1,400  per  annum  on  said 

date. 

Claimant  bases  his  claim  upon  a  provision  in  the  act  of  June  5, 
1920,  as  amended  by  a  provision  in  the  act  of  March  1, 1921,  41  Stat., 
1151,  relative  to  the  counting  of  time  served  as  a  substitute  or  in  the 
military  or  naval  service  for  the  purpose  of  promotion  in  the  Postal 
Service.    The  provision  as  amended  reads : 

That  clerks  In  first  and  second  class  post  offices  and  letter  carriers  in  the 
City  DeUvery  Service  shaU  be  divided  into  five  grades  as  follows :  First  grad^^ 
salary,  $1,400 ;  second  grade — salary,  $1,500 ;  third  grade — salary,  $1,600 ;  fourth 
grade — salary,  $1,700;  fifth  grade— salary,  $1,800:  Provided,  That  in  the  read- 
justment of  grades  for  clerks  at  first  and  second  class  post  offices  and  letter 
carriers  in  the  City  Delivery  Service  to  conform  to  the  grades  herein  provided, 
grade  1  shall  include  present  grade  1,  grade  2  shall  include  present  grade  2, 
grade  3  shall  include  present  grade  3,  grade  4  shall  include  present  grade  4, 
and  grade  5  shall  include  present  grades  5  and  6 :  Provided  further.  That  here- 
after substitute  clerks  In  first  and  second  class  post  offices  and  substitute  letter 
carriers  In  the  City  Delivery  Service  when  appointed  regular  clerks  or  carriers 
shall  have  credit  for  actual  time  served  on  a  basis  of  one  year  for  each  three 
hundred  and  six  days  of  eight  hours  served  as  substitute,  and  appointed  to  the 
grade  to  which  such  clerk  or  carrier  would  have  progressed  had  his  original 
appointment  as  substitute  been  to  grade  one :  Provided,  That  postal  employees 
and  substitute  postal  employees  who  served  in  the  military,  marine  or  naval 
service  of  the  United  States  during  the  World  War  and  have  not  reached  the 
maximum  grade  of  salary  shall  receive  credit  for  all  time  served  in  the  military, 
marine  or  naval  service  on  the  basis  of  one  day's  credit  of  eight  hours  In  the 
Postal  Service  for  each  day  served  In  the  military,  marine  or  naval  service  and 
be  promoted  to  the  grade  to  which  such  i)ostal  employee  or  substitute  postal 
employee  would  have  progressed  had  his  original  appointment  as  substitute 
been  to  grade  one :  And  provided  further.  That  clerks  in  first  and  second  class 
post  offices  and  letter  carriers  In  the  City  Delivery  Service  shall  be  promoted 
successively  after  one  year's  satisfactory  service  In  each  grade  to  the  next 
higher  grade  until  they  reach  the  fifth  grade.  All  promotions  shall  be  made 
at  the  beginning  of  the  quarter  following  one  year's  satisfactory  service  in 
the  grade. 

This  office  has  held  in  all  cases  coming  before  it  that  the  provision 

of  law  in  question  has  no  application  to  a  postal  employee  who  waa 

not  in  the  service  either  as  a  substitute  or  regular  on  June  5,  1920. 

See  also  decision  dated  April  12,  1921,  27  Comp.  Dec.,  887,  that 

(quoting  from  the  syllabus) : 

The  provision  In  the  act  of  March  1,  1921,  41  Stat,  1161,  amending  the  act 
of  June  5,  1920,  41  Stat,  1049,  and  effective  from  date  of  the  earlier  act,  so 
as  to  allow  postal  employees  and  substitute  postal  employees  credit  for  time 
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served  in  the  military,  marine,  and  naval  'forces  of  the  United  States  during 
the  World  War  in  determining  the  various  grades  as  fixed  by  the  earlier  act 
to  which  they  are  entitled  to  be  promoted,  relates  only  to  employees  who  were 
in  the  Postal  Service  on  June  5,  1920,  as  regular  or  substitute  clerks  in  first  or 
second  class  post  offices  or  as  regular  or  substitute  letter  carriers  In  the  City 
Delivery  Service  who  had  not  on  June  5,  1920,  already  reached  the  msTlmnm 
grade  authorized  by  the  act. 

In  the  case  here  presented  the  employee  was  not  in  the  Postal  Serv- 
ice in  any  capacity  on  June  6, 1920,  having  resigned  therefrom  May 
9,  1920,  and  was  not  reinstated  therein  until  May  18,  1921.  The 
question  as  to  the  reason  or  cause  for  his  resignation  is  not  material^ 
the  essential  fact  being  that  he  was  not  in  the  Postal  Service  on  June 
5, 1920.  See  also  my  decision  of  January  4, 1922, 1  G)mp.  Gen.,  340, 
in  which  it  was  held  that  if  a  postal  employee  was  separated  from 
the  service  for  any  purpose  other  than  to  enter  the  active  military  or 
naval  service  during  the  late  war  his  subsequent  reinstatement  is 
governed  by  the  ordinary  requirements  of  civil  service  laws  and 
regulations  and  that  he  can  not  demand  as  a  matter  of  right,  credit 
for  any  time  served  prior  to  the  date  of  such  reinstatement.  The 
effect  of  said  decision  is  that  substitute  service  rendered  prior  to  a 
complete  separation  from  the  Postal  Service  can  not  be  credited  in 
determining  the  employee's  right  to  promotion  after  reinstatement. 

Upon  a  review  of  the  matter  no  differences  are  found  and  the 
settlement  of  January  1, 1922,  is  sustained. 


CONTINUOUS  AIR  VOYAGES  FOR  TRAVEL-EXPENSE  PURPOSES. 

Travel  by  an  Army  officer  under  orders  to  proceed  by  airplane  to  a  certain 
station  for  temporary  duty  and  upon  its  completion  to  return  In  the  same 
manner  is  not  travel  for  a  continuous  voyage  for  travel-expense  purposes, 
the  time  spent  at  the  temporary  station  Is  not  the  delay  in  a  continuous 
voyage  that  Army  regulations  contemplate,  and  the  officer  is  not  entitled  to 
reimbursement  for  expenses  incurred  during  the  time  he  is  at  the  temporaiy 
station. 

Comptroller  General  McCarl  to  Maj.  Carl  Halla»  United  States  Army,  June  8» 
1922: 

There  has  been  received  your  request  of  May  20,  1922,  for  decision 
whether  you  are  authorized  to  pay  voucher  therewith  transmitted, 
stated  in  favor  of  Capt.  Burdette  S.  Wright,  Air  Service,  United 
States  Army,  for  expenses  of  subsistence  while  on  temporary  duty  at 
McCook  Field,  Dayton,  Ohio,  pursuant  to  orders  of  the  Chief  of  Air 
Service,  dated  April  26,  1922,  addressed  to  Captain  Wright,  as  fol- 
lows: 

1.  Under  authority  contained  in  paragraph  742,  Army  Regulations,  you  will 
proceed,  by  airplane,  from  this  city,  to  McCook  Field,  Dayton,  Ohio,  so  as  to 
arrive  there  on  or  about  Monday,  May  1,  1922,  on  temporary  duty  for  the  pur- 
pose  of  inspecting  equipment  at  that  place  with  a  view  to  making  recomraenCTa- 
tions  for  experimental  production  durinjr  the  year,  and  return  upon  completion, 
by  airplane,  to  your  proper  station,  Washington,  D.  O. 
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2.  Payment  of  actual  and  necessary  expenses  not  to  exceed  eight  ($8.0U) 
dollars  per  day,  under  the  provisions  of  paragraph  12801,  Army  Regulations,  ii 
authorized. 

3.  The  travel  directed  is  necessary  in  the  military  service,  and  is  a  proper 
charge  against  the  appropriation  Air  Service  1020  P  2173  A  2. 

The  voucher  shows  that  the  officer  left  Boiling  Field,  Washington, 
D.  C,  May  1,  arrived  McCook  Field  same  day ;  left  McCook  Field 
May  11,  arrived  Columbus,  Ohio,  same  day;  left  Columbus  May  12 
and  arrived  at  Boiling  Field  same  day.  Reimbursement  of  ex- 
penses of  subsistence  totaling  .$76.40,  May  1  to  12,  inclusive,  is 
claimed.  The  distance  traveled  for  mileage  purposes  is  1,118  miles 
and  had  travel  been  in  a  mileage  status  the  officer  would  have  been 
entitled  to  4  cents  per  mile  and  transportation,  $44.72.  The  act  of 
July  11,  1919,  41  Stat.,  109,  provides : 

That  hereafter  actnal  and  necessary  expenses  only,  not  to  exceed  $8  per  day, 
shall  be  paid  to  officers  of  the  Army  and  contract  surgeons  when  traveling  by 
air  on  duty  without  troops,  under  competent  orders. 

Paragraph  1280J,  Army  Regulations  (added  by  C.  A.  R.  91,  dated 
July  29,  1919),  after  paraphrasing  the  statute,  contains  the  follow- 
ing provisions: 

An  Itemized  statement  of  such  expenses  will  be  filed  with  each  voucher  for 
payment,  using  the  following  as  a  basis  of  what  is  allowable: 

a.  The  cost  of  transportation  for  self  and  baggage  to  and  from  the  landing 
field. 

b.  During  a  necessary  delay  in  a  continuous  voyage,  the  actual  cost  of  meals, 
lodging,  baths,  fees  not  to  exceed  50  cents  per  day,  transfer  of  self  and  baggage 
to  and  from  the  landing  field,  and  fees  to  porters  for  handling  baggage. 

The  statute  provides  for  the  payment  of  actual  and  necessary 
expenses  when  traveling  by  air,  and  the  regulations  determine  that 
cost  of  meals,  lodging,  baths  and  fees  (i.  e.,  tips)  are  actual  and 
necessary  expenses  only  during  a  necessary  delay  in  a  continuous 
voyage.  The  question  is  therefore  whether,  under  the  officer's  or- 
ders to  temporary  duty  at  McCook  Field  "  for  the  purpose  of  inspect- 
ing equipment  at  that  place  "  the  performance  of  the  duties  directed 
was  a  necessary  delay  in  a  continuous  voyage. 

It  has  been  held  that  orders  worded  substantially  as  in  this  case, 
involving  mileage,  are  two  separate  and  distinct  orders  to  travel. 
1  Comp.  Dec,  29.  The  primary  purpose  of  the  order  was  to  securis 
the  performance  of  the  duty  directed ;  that  duty,  so  far  as  the  order 
indicates,  might  have  required  the  officer's  presence  at  McCook 
Field  indefinitely  and  limiting  it  to  11  days  did  not  affect  its  char- 
acter with  respect  to  the  right  to  travel  expenses  under  the  enactment. 
The  travel,  whether  by  air  or  by  rail,  is  merely  incidental  to  the 
performance  of  the  duty,  and  the  allowance  at  a  temporary  duty 
station  is  not  dependent  upon  mode  of  arrival,  at  and  departure  from 
the  temporary  duty  station. 

An  officer  of  the  Army  subsists  himself  whether  at  a  permanent 
or  temporary  station.    In  addition  to  the  statute  here  considered 
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provision  is  made  for  mileage  when  traveling  without  troops,  and 
for  reimbursement  of  actual  and  necessary  expenses  incurred  when 
traveling  on  duty  in  connection  with  the  National  Guard.  The  pro- 
vision in  the  act  of  July  11,  1919,  primarily  for  the  benefit  of  Air 
Service  officers,  was  not  intended  to  place  those  officers  on  a  more 
advantageous  footing  than  other  officers  of  the  Army  with  respect 
to  subsistence  when  in  the  performance  of  temporary  duty  away 
from  their  permanent  stations.  Travel  by  air  is  not  travel  under  the 
mileage  laws,  25  Comp.  Dec,  234;  the  statute  was  intended  to  pro- 
vide for  such  expenses  only  as  are  incidental  to  travel  by  airplane^ 
and  (so  far  as  subsistence  is  concerned)  in  the  language  of  the  regu- 
lation, only  "  during  a  necessary  delay  in  a  continuous  voyage."  Th^ 
"necessary  delay"  contemplated  by  the  provision  is  delay  caused 
by  the  mode  of  travel.  An  arrival  at  a  destination  point  is  not  a 
stop  to  be  classed  delay,  but  is  a  stop  to  perform  duty  and  is  not 
within  the  provisions  of  the  enactment. 

As  the  trip  from  Washington  to  McCook  Field  and  return  con- 
sisted of  two  separate  and  distinct  voyages,  the  performance  of  tem- 
porary duty  at  McCook  Field  not  being  a  "delay  in  a  continuous 
voyage,"  you  are  not  authorized  to  pay  the  voucher  herewith 
turned. 


SUBSISTENCE— CIVILIAN  EMPLOYEES  OF  WAR  DEPARTMENT  IN 

TRAVEL  STATUS. 

The  act  of  June  30, 1921,  42  Stat,  68,  providing  for  the  payment  of  a  per  diem 
allowance,  not  to  exceed  $4,  in  lieu  of  subsistence,  to  employees  of  the  War 
Department  traveling  on  official  business  outside  of  the  District  of  Cola  in- 
bla  and  away  from  their  designated  posts,  is  exdusive  with  respect  to  tne 
expenses  of  employees  involved,  and  precludes  the  aUowance  of  actual  ex- 
penses of  subsistence  to  such  employees. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  June  9,  1922: 
I  have  your  letter  of  June  5, 1922,  as  follows : 

Your  decision  is  requested  in  the  following  case : 

An  employee  of  the  office  of  the  Secretary  of  War  was  sent  to  New  Tork 
under  the  following  order: 

''  Masch  28,  1922. 

*'  William  A.  King,  chief  telegrapher,  will  proceed  from  Washington,  D.  G.» 
to  New  York  City,  for  temporary  duty  in  connection  with  the  claim  of  the 
Thompson-Starett  Company,  and  upon  completion  thereof  will  return  to  his- 
proper  station  at  Washington,  D.  C. 

"  The  Quartermaster  Corps  of  the  Army  will  furnish  the  necessary  transpor- 
tation and  Pullman  accommodations,  and  Mr.  King  will  be  allowed  reimburse- 
ment of  actual  expenses  for  subsistence  and  lodging  at  not  to  exceed  $5.00  per 
diem  while  en  route  and  while  on  this  temporary  duty.  The  travel  enjoined  in 
iiecessary  in  the  public  service. 

"  The  supplies  and  services  to  be  obtained  by  this  instrument  are  authorised 
by,  are  for  the  purpose  set  forth  in,  and  are  chargeable  to  the  appropriation  for 
•Armament  of  fortifications  (C),'  act  of  June  16,  1921,  O.  P.  J.  2051,  contract 
P  8729-930-B,  the  available  balance  of  which  is  sufficient  to  cover  cost  of  same. 

••  John  W.  Wkeks, 
**  Secretary  of  War." 
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This  employee  is  stlU  in  New  York  City  performing  certain  auditing  work,  at 
the  completion  of  which  he  is  to  return  to  his  regular  duty  in  the  department  in 
Washington,  and  it  is  probable  that  this  auditing  work  will  last  for  several 
weeks  more. 

It  was  desired  and  intended  by  the  department  that  under  the  above-quoted 
order  Mr.  King  would  be  reimbursed  for  his  expenses  during  the  whole  period 
of  this  temporary  duty  in  New  York,  not  to  exceed  $5  per  diem  limit  fixed  by 
law.  He  informs  the  department  to-day,  however,  that  the  disbursing  officers 
of  the  Finance  Service  have  advised  him  that  he  can  not  be  paid  more  than 
$1.50  a  day  after  his  first  80  days'  stay  at  New  York  City.  This  advice  is  based 
upon  paragraph  733  of  the  Army  Regulations. 

I  would  like  to  be  advised  if  under  the  terms  of  the  above-quoted  order  Mr. 
King  can  not  be  paid  his  actual  expenses,  not  to  exceed  $5  per  day,  until  he 
completes  this  audit  work  at  New  York  City.  The  limitation  of  $1.50  per  day 
after  the  first  thirty  days  of  temporary  duty  in  any  one  place  is  by  Army  regu- 
lation limited  to  *'  civilians  in  the  employ  of  any  branch  of  the  military  service." 
Mr.  King  is  not  an  employee  in  the  military  service,  but  is  one  of  the  regular 
force  of  the  office  of  the  Secretary  of  War  and  the  work  which  he  has  been  sent 
to  New  York  to  do,  that  of  auditing  certain  accounts,  pertains  to  a  claim  which 
is  being  administratively  handled  in  the  office  of  the  Secretary  of  War  in  Wash- 
ington. 

The  act  of  June  30,  1921,  42  Stat.,  68,  making  appropriations  for 
the  support  of  the  Army  for  the  fiscal  year  1922,  provides  as  follows : 

For  all  contingent  expenses  of  the  Army  not  otherwise  provided  for  *  *  * ; 
to  be  expended  on  the  approval  and  authority  of  the  Secretary  of  War,  and  for 
such  purposes  as  he  may  deem  proper,  including  the  payment  of  a  per  diem 
allowance  not  to  exceed  $4,  in  lieu  of  subs!s'ence,  to  employees  of  the  War 
Department  traveling  on  official  business  outside  of  the  District  of  Columbia 
and  away  from  their  designated  posts,    *    *    *. 

The  position  of  the  chief  telegrapher  is  a  statutory  position  in  the 
War  Department  provided  for  in  the  act  of  March  3,  1921,  41  Stat., 
1277. 

It  is  well  settied  that  an  appropriation  for  a  specific  purpose  is 
available  for  the  purpose  to  the  exclusion  of  any  other  appropria- 
tion which  might  have  been  available  in  the  absence  of  specific  pro- 
vision.   See  17  Comp.  Dec,  910. 

Since  the  appropriation  quoted  is  specifically  made  available  for 
the  payment  of  a  per  diem  allowance  to  employees  of  the  War  De- 
partment traveling  on  official  business  outside  of  the  District  of 
Columbia,  such  allowance  can  only  be  paid  from  that  appropriation. 

In  24  Comp.  Dec,  4,  it  was  held,  quoting  the  syllabus,  that — 

Where  an'appropriation  act  contains  a  provision  for  the  payment  of  a  certain 
per  diem  in  lieu  of  subsistence  such  provision  is  exclusive  with  respect  to  the 
exi)ense9  of  employees  involved,  and  precludes  the  allowance  of  actual  expenses 
of  subsistence  of  such  employees. 

For  the  reasons  hereinbefore  given  the  travel  order  quoted  in  your 
letter  does  not  create  a  charge  on  the  appropriation  named  in  the 
order,  but  the  order  is  competent  to  put  the  employee  in  a  travel 
status  80  as  to  charge  the  appropriation  for  contingent  expenses  of 
the  Army. 

You  are  advised  that  if  the  travel  order  is  amended  to  conform  to 
the  provisions  of  the  statute  the  employee  in  question  will  be  entitled 
to  $4  per  diem  in  lieu  of  subsistence  while  in  a  travel  status*    The 


730  DECISIONS  OF  THE  COMPTBOUiiEB  GENEBAL. 

amount  already  paid  in  excess  of  $4  per  diem  should  be  deducted 
from  the  amount  due  the  employee  for  the  period  subsequent  to  that 
for  which  he  has  been  paid. 


MEDICAL  TREATMENT— OSTEOPATHY. 

Osteopathic  treatment  procured,  without  specific  or  general  authority,  by  a 
retired  first  sergeant  while  on  active  duty  as  a  military  instructor  at  a 
college  is  not  such  medical  treatment  as  is  authorized  to  be  procured  from 
private  physicians  by  officers  and  men  of  the  Army  when  on  duty  where 
the  medical  service  of  the  Army  is  not  available. 

Decision  by  Comptroller  General  McCarl,  June  10,  1922: 

The  settlement  No.  W-825816,  dated  April  19,  1922,  has  been 
reviewed  as  to  the  disallowance  of  the  claim  of  C.  A.  Griffin,  doctor 
of  osteopathy,  suite  360,  Capital  National  Bank  Building,  Lansing, 
Mich.,  for  payment  for  service  in  the  line  of  his  calling  rendered 
to  First  Sergt.  Charles  H.  Eobinson,  United  States  Army,  retired, 
while  on  active  duty,  pursuant  to  orders,  at  the  Michigan  Agricul- 
tural College,  under  section  40-b  of  the  national  defense  act,  41 
Stat,  777. 

While  so  on  active  duty  Sergeant  Eobinson  became  indisposed,  and 
there  being  no  medical  officer  of  the  Army  or  medical  facilities  of 
the  Army  at  the  place  where  he  was  on  duty  the  services  of  the 
claimant  were  procured,  whether  on  the  soldier's  own  initiative  or 
that  of  his  commanding  officer  does  not  appear. 

Claimant  is  a  doctor  of  osteopathy,  practicing  his  calling  at  Lan- 
sing, Mich.,  and  his  claim  was  disallowed  on  the  adverse  recommen- 
dation of  the  War  Department  that  the  services  rendered  did  not 
constitute  "  medical  care  and  treatment "  within  the  meaning  of  the 
appropriation  for  this  purpose.  This  review  is  for  the  purpose  of 
determining  the  correctness  of  that  action. 

Medical  care  and  treatment  of  officers  and  enlisted  men  of  the 
Army  is  not  one  of  the  allowances  or  perquisites  specifically  named 
by  statute.  The  organization  of  the  Army  includes  a  Medical  De- 
partment and  in  its  origin  was  primarily  for  furnishing  medical 
care  and  treatment  to  officers  and  enlisted  men  of  the  Army.  Para- 
graph 1386  of  Army  Regulations,  1913,  provides  in  part: 

Thft  Medical  Department  is  charged  •  •  •  with  the  duty  of  caring  for 
the  sick  and  wounded  *  •  •  and  furnishing  aU  medical  and  hospital 
supplies    »    •    ♦. 

The  annual  appropriation  acts  for  the  Army  for  many  years  have 
contained  a  provision,  under  ^'Medical  and  Hospital  Department '^ 
(currently  42  Stat.,  87),  as  follows: 

♦  •  •  for  medical  care  and  treatment  not  otherwise  provided  for,  tii« 
eluding  care  and  subsiatence  in  private  hospitals,  of  officers,  enlisted  men.  and 
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elTlliaii  employees  of  the  Army,  of  applicants  for  enlistment,  and  of  prisoners 
of  war  and  other  persons  in  military  custody  or  confinement,  when  entitled 
thereto  by  law,  regulation,  or  contract :  Provided,  That  this  shall  not  apply  to 
officers  and  enlisted  men  who  are  treated  in  private  hospitals  or  by  civilian 
physicians  while  on  furlough;    *    *    *. 

This  appropriation  is  available  for  the  payment  for  civilian 
medical  services  when  Army  medical  personnel  or  facilities  are  not 
available  for  enlisted  men  who  are  entitled  by  regulation  to  the 
medical  facilities  of  the  Army,  Paragraph  1476,  Army  Regulations, 
provides  in  part : 

When  medical  treatment,  including  medicine,  nursing,  and  hospital  care,  Is 
required  by  an  otflcer,  [or]  an  enlisted  man,  on  duty  with  any  command  or 
detachment  •  ♦  ♦  and  can  not  otherwise  be  had,  the  commanding  officer 
may  employ  the  necessary  civilian  service  to  furnish  the  same,  and  Just  ac- 
counts therefor  will  be  paid  by  the  Medical  Department.  When  ♦  ♦  ♦  the 
enlisted  man  is  on  duty  where  there  is  no  officer,  he  •  ♦  •  may  arrange 
for  the  required  service.  ♦  ♦  ♦  Treatment  of  chronic  complaints  by  a 
specialist  will  not  be  paid  for  unless  authority  to  employ  such  specialist  has 
been  obtained  from  the  Surgeon  Generak 

The  service  here  authorized  to  be  procured  is  a  service  in  lieu 
of  the  Army  medical  service  not  available.  Practitioners  of  oste- 
opathy are  not  appointed  in  the  Medical  Corps  of  the  Army  and 
osteopathic  treatment  is  not  furnished  by  the  Medical  Department 
of  the  Army.  It  is  only  medical  care  and  treatment  of  a  kind  or 
character  furnished  by  the  Medical  Department  of  the  Army  that 
is  authorized  by  the  regulation  without  the  prior  approval  of  the 
Surgeon  General — the  equivalent  of  the  service  which  the  Govern- 
ment furnishes  through  the  Medical  Department.  Treatment  other 
than  that  must,  under  the  regulations,  be  authorized  in  advance  by 
the  Surgeon  General  before  the  Government  is  obligated  to  pay 
therefor,  that  he  may  determine  the  necessity  therefor  and  whether 
existing  Army  facilities  may  supply  adequate  treatment. 

The  services  in  tliis  case  were  procured  without  the  prior  au- 
thorization of  the  Surgeon  General,  and  that  official  reports  that 
^^had  it  been  applied  for,  with  an  estimate  of  its  probable  cost  at 
$270  for  a  disability  diagnosed  as  ^occipital  neuralgia,  congestive 
headache,  cervical  arthritis,'  recommendation  would  likely  have  been 
submitted  for  the  transfer  of  Sergeant  Robinson  to  an  Army  hos- 
pital for  observation  and  treatment,  or  for  his  relief  from  active 
duty";  that  is,  proper  treatment  might  have  been  provided  by 
existing  and  available  Army  medical  facilities  had  request  been 
made  in  the  manner  provided  by  the  regulations  for  authority  to 
procure  the  treatment  furnished  by  claimant. 

As  it  appears  that  the  services  here  in  question  were  procured 
without  either  specific  or  general  authority,  the  action  heretofore 
taken  must  be  and  is  sustained. 
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SUBSISTENCE— ENLISTED  MEN  OP  NAVY. 

Leave  of  absence  granted  an  enlisted  man  of  the  Navy  is  terminated  by  acta 
of  his  commanding  officer  assuming  Jurisdiction  over  him  while  siclc  at 
home  and  putting  him  under  the  care  of  Navy  medical  officers,  notwith- 
standing no  official  record  is  made  of  such  action,  and  he  is  entitled,  whea 
he  subsisted  himself,  to  payment  of  the  prescribed  subsistence  allowance 
from  that  time  until  his  discharge; 

Decision  by  ComptroUer  General  McCarl,  June  10»  1922; 

Alvin  E.  Duddeck  applied  April  12,  1922,  for  revision  of  settle- 
ment N-247791,  dated  January  18,  1922,  disallowing  his  claim  for 
subsistence  and  medical  expense  incurred  while  on  leave  from  May 
81  to  September  23,  1921, 

It  appears  that  claimant  was  taken  sick  while  at  his  home  in  Buf- 
falo, N.  Y.,  on  leave  of  absence  from  the  U.  S.  S.  Arizona^  which 
leave  would  have  expired  on  May  31,  1921,  but  upon  request  was 
extended  one  week.  On  June  11,  1921,  he  was  visited  by  the  com- 
manding officer  and  medical  officer  of  the  Navy  recruiting  station, 
Buffalo,  N.  Y.,  who  found  him  too  ill  to  be  removed  to  the  naval  hos- 
pital ;  that  he  was  informed  by  said  commanding  officer  that  he  had 
been  detached  from  his  ship  and  was  under  his  command;  that  claim- 
ant remained  at  his  home  and  was  regularly  visited  by  naval  medi- 
cal officers  until  September  23,  1921,  when  he  was  discharged  pur- 
suant to  medical  survey. 

The  claim  is  for  reimbursement  for  medical  expenses  incurred 
prior  to  June  11, 1921,  when  the  medical  officer  took  charge  of  claim- 
ant, and  for  subsistence  allowance  from  date  of  expiration  of  leave 
ontil  date  of  discharge. 

Since  an  enlisted  man  in  the  Navy  is  not  entitled  to  reimburse- 
ment for  medical  expenses  incurred  while  on  leave  claimant  is  not 
entitled  to  reimbursement  for  such  expense  prior  to  Jime  11,  1921, 
and  the  disallowance  of  that  item  was  properly  made. 

The  Bureau  of  Navigation  states  that  their  records  fail  to  show 
that  Duddeck's  regular  leave  was  changed  to  sick  leave,  and  as  the 
record  stands  he  was  on  ordinary  leave  to  date  of  discharge. 

Although  no  formal  action  was  taken  by  the  authorities  placing 
claimant  on  sick  leave,  yet  the  authority  exercised  by  the  command- 
ing officer  of  the  naval  station  putting  him  under  care  of  the  medical 
oiKcer  was  such  assumption  of  naval  authority  as  to  terminate  his 
leave  status.  A  discharge  by  medical  survey  presumes  a  status 
other  than  ordinary  leave — a  status  of  naval  authority  in  which  the 
man  is  on  the  sick  list,  either  in  hospital  or  otherwise,  under  the  care 
or  observation  of  naval  medical  authority.  Such  status  is  duty 
status  so  far  as  it  affects  the  Government's  obligation  to  subsist  the 
man.  In  that  sense  claimant  was  in  duty  status  when  discharged 
by  medical  survey  on  September  23,  1921,  and  the  only  logical  con- 
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elusion  is  that  such  status  began  when  the  naval  officers  visited  him 
at  his  home  on  June  11,  1921,  and  informed  him  that  he  had  been 
transferred  from  his  ship  and  was  under  their  conmiand  and  care. 
There  is  nothing  in  this  to  indicate  that  they  acted  otherwise  than 
within  the  scope  of  their  authority,  and  from  that  date  until  dis- 
charged his  status  was  the  same,  so  far  as  it  affects  the  Government's 
obligation  for  subsistence  and  medical  care,  as  it  would  have  been 
if  he  had  been  taken  to  a  hospitaL 

Claimant's  status  should  be  determined  as  a  matter  of  fact,  and 
<»rtainly  his  rights  to  an  allowance  should  not  be  defeated  by  mere 
failure  of  the  administrative  authorities  to  make  a  proper  record 
of  his  status.  Accordingly,  I  am  of  opinion  that  claimant's  status 
from  June  11  to  September  23,  1921,  105  days,  entitled  him  to  sub- 
sistence and  medical  care  at  Government  expense,  and  that  having 
subsisted  himself  during  that  period  he  is  entitled  to  the  prescribed 
allowance  at  $2.50  per  day,  or  $262.50. 

The  settlement  is  modified  and  $262.50  certified  due  claimant. 


VOCATIONAL   TRAINING   ALLOWANCES— PAYMENT  IN  ADDITION 

TO,  FOB  SERVICES. 

Any  incidental  service  which  may  he  rendered  to  the  United  States  in  the 
course  of  vocational  training  by  a  vocational  trainee  of  the  Veterans' 
Bureau  receiving  a  maintenance  allowance  is  included  in  the  training  and 
covered  by  the  compensation  allowed  therefor,  and  payment  of  additional 
compensation  by  way  of  appointment  or  employment  in  the  service  in 
which  the  training  is  to  be  received  is  unauthorized. 

ComptroUer  General  McCarl  fo  the  Director  of  the  United  States  Veterans' 
Bureau,  June  12, 1922: 

I  have  your  letter  of  May  13,  1922,  requesting  decision  as  to  the 
authority  of  the  United  States  Veterans'  Bureau,  upon  request  of  the 
Department  of  Agriculture,  to  deduct  from  the  maintenance  allow* 
ance  of  certain  Tocational  trainees  the  amount  of  salary  paid  to  them 
by  the  Forest  Service  for  a  period  during  which  they  also  received 
their  maintenance  allowance  as  vocational  trainees. 

It  appears  that  these  trainees  were  receiving  vocational  training 
in  the  University  of  Montana  Forest  School.  The  school  had  ar- 
ranged with  the  district  forester  of  the  California  district  of  the 
Forest  Service  for  summer  employment  for  its  students,  including 
these  vocational  trainees,  without  advising  the  district  forester  of  the 
vocational  rehabilitation  status  of  the  trainees,  who  were  accordingly 
employed  and  paid  by  the  Forest  Service,  as  were  all  other  students, 
until  notice  of  their  trainee  status  was  received  by  that  service, 
whereupon  salary  payments  to  them  were  discontinued,  and  they 
were  called  upon  by  the  Forest  Service  to  refund  the  payment  which 
had  been  made  to  them.    Some  have  refunded  the  money,  but  otherg 
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have  not,  and  your  bureau  has  been  requested  to  deduct  amounts  not 
refunded  from  the  maintenance  aUowance  oi  the  respective  trainees. 
.  The  Federal  Board  for  Vocational  Education  issued  Instruction 
No.  6,  dated  August  1, 1919,  referring  to  an  Executive  order  opening 
the  Federal  civil  service  to  test  vocational  trainees  and  train  them 
for  Federal  service.  The  instructions  provide  that  men  being  so 
tried  out  or  trained  will  receive  no  remuneration  from  the  Govern* 
ment  other  than  the  sums  paid  them  by  the  Federal  Board  for  Voca- 
tional Education  under  the  vocational  rehabilitation  act 

Under  date  of  May  16, 1921,  the  Assistant  Director  for  Vocational 
Rehabilitation  advised  the  district  vocational  officer  that  an  ar- 
rangement by  which  trainees  in  this  school  might  be  admitted  to  the 
Forest  Service  for  summer  vacation  employment  upon  the  same 
salary  basis  as  other  students  of  the  school  could  not  be  made,  citing 
the  instruction  of  August  1,  1919,  in  support  of  his  refusal  to  sanc- 
tion the  plan  which  apparently  had  been  proposed  by  the  district 
vocational  officer  in  a  letter  of  April  12,  1921.  Notwithstanding 
this  refusal  the  dean  of  the  school  arranged  for  summer  employment 
of  the^  trainees  in  the  Forestry  Service  on  the  same  salary  basis  as 
other  students  of  the  school.  Whether  the  school  or  the  trainees  had 
been  advised  of  the  adverse  ruling  does  not  appear. 

It  is  clear  that  summer  employment  of  its  students  in  the  Forest 
Service  was  arranged  by  the  school  as  part  of  their  education  and 
training  in  forestry.  The  summer  employment  of  the  vocational 
trainees  thus  became  part  of  the;  vocational  training  which  they 
were  receiving  at  the  hands  of  the  Federal  Board  for  Vocational 
Education.  The  vocational  rehabilitation  act  and  the  regula- 
tions of  the  board  fix  the  compensation  which  vocational  trainees 
may  receive  from  the  United  States  while  in  training.  Any  in- 
cidsntal  service  which  may  have  been  rendered  to  the  United 
States  in  the  course  of  vocational  training  as  part  of  that  training 
is  included  in  the  training  and  covered  by  the  compensation  allowed 
therefor.  Payment  of  additional  compensation  by  way  of  appoint- 
ment or  employment  in  the  service  in  which  the  training  is  to  be 
received  is  unauthorized  by  law  and  is  prohibited  by  the  board's 
circular  of  instruction  hereinbefore  referred  to. 

The  fact  that  service  is  said  to  have  been  rendered  under  what 
purported  to  be  a  competent  employment  in  the  Forest  Service  is 
not  material.  Assuming  that  the  employment  was  otherwise  lawful 
and  proper,  the  service  to  be  rendered  was  a  matter  of  vocational 
training,  compensation  for  which  is  governed  by  law  and  regulations 
and  can  not  be  changed  or  added  to  by  administrative  action. 

You  are  authorized  and  it  is  your  duty  to  comply  with  the  request 
of  the  Department  of  Agriculture  that  the  salary  erroneously  paid 
to  these  trainees  be  deducted  from  their  maintenance  allowance 
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and  restored  to  the  appropriation  from  which  the  erroneous  pay- 
ments were  made. 


CONDEMNATION  PROCEEDINGS— ANACOSTIA  PARK. 

The  institution  of  condemnation  proceedings  and  the  payment  into  court  regis- 
try, pursuant  to  the  order  of  the  court,  of  a  sum  of  money  for  the  protection 
of  the  cluiuiunts  in  accordance  with  the  act  of  July  11,  1919,  41  Stat.,  99, 
100,  obligated  the  appropriation  for  the  reclamation  and  development  of 
Auacostia  Park  made  by  the  said  act,  and  the  funds  so  deposited  can  not 
thereafter  be  withdrawn  and  replaced  by  funds  from  a  later  appropriation. 

Comptroller  General  McCarl  to  Maj.  M.  C.  Tyler,  United  States  Army,  June 
15,  1922: 

There  was  received  June  12, 1922,  your  request  of  June  8, 1922,  for 
decision  whether  the  amount  paid  into  the  registry  of  the  Supreme 
Court  of  the  District  of  Columbia  under  the  appropriation  " Anacostia 
Eiver  and  Flats,"  41  Stat.,  99,  pursuant  to  the  act  of  July  11,  1919, 
41  Stat.,  100 ;  decision  of  the  Comptroller  of  the  Treasury  of  July  9, 
1920,  94  MS.  Comp.  Dec,  84 ;  and  order  of  court ;  for  the  protection 
of  claimants  in  condemnation  proceedings  in  connection  with  the 
reclamation  and  development  of  Anacostia  Park,  may  be  replaced, 
by  funds  in  the  same  amount  appropriated  in  later  acts. 

The  purpose  of  the  proposed  exchange  of  funds  is  to  return  the 
amount,  $27,000,  to  the  appropriation  from  which  paid  and  which  imder 
administrative  determination  is  available  for  the  reclamation  of  that 
portion  of  the  original  park  project  set  aside  for  use  as  a  military 
reservation  by  a  provision  in  the  act  of  June  5,  1920,  41  Stat.,  954 ; 
later  funds  appropriated  for  the  Anacostia  Park  not  being  available 
for  the  reclamation  of  this  portion  of  the  original  project,  although 
available  for  the  purchase  of  the  lands  involved  in  the  condemnation 
proceedings.  The  act  of  July  11, 1919, 41  Stat.,  100,  under  "Anacostia 
Eiver  and  Flats,"  provides : 

That  whenever  the  Secretary  of  War,  in  pursuance  of  authority  conferred  on 
him  by  law,  causes  proceedings  to  be  instituted  for  the  acquirement  by  con- 
demnation of  any  lands,  easements,  or  rights  of  way  needed  for  the  said  work, 
the  United  States,  upon  the  filing  of  the  petition  in  any  such  proceedings,  shall 
have  the  right  to  take  immediate  possession  of  said  lands,  easements,  or  righta 
of  way  to  the  extent  of  the  Interest  to  be  acquired  and  to  proceed  with  such 
public  works  thereon  as  have  been  authorized  by  Congress:  Provided  further^ 
That  certain  adequate  provisions  shall  have  been  made  for  the  payment  of  Just 
compensation  to  the  party  or  parties  entitled  thereto,  either  by  previous  appro- 
priation by  the  United  States  or  by  the  deposit  of  moneys  or  other  form  of  secur- 
ity in  such  amount  and  form  as  shall  be  approved  by  the  court  in  which  such 
proceedings  shall  be  instituted.  The  respondent  or  respondents  may  move  at 
any  time  in  the  court  to  increase  or  change  the  amounts  or  securities,  and  the 
court  shall  make  such  order  as  shall  be  just  in  the  premises  and  as  shaU  ade- 
4uately  protect  the  respondents.  In  every  case  the  proceedings  in  condemna- 
tion shall  be  diligently  prosecuted  on  the  part  of  the  United  States  in  order  that 
such  compensation  may  be  promptly  ascertained  and  paid. 

The  payment  was  made  into  the  registry  of  the  court  July  19, 
1920.     The  provision  of  law  contemplates  the  acquisition  by  the 
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United  Stat^  of  the  right  of  occupancy  of  the  property  involved 
upon  filing  the  petition  for  condemnation  and  payment  of  the  amount 
fixed  by  the  court  into  the  registry ;  the  subsequent  proceedings  are 
for  determination  of  the  value  of  the  property  and  the  division  of 
the  proceeds  among  the  owners,  if  more  than  toc.  Should  any  bal- 
ance remain  it  wiU  be  deposited  into  the  Treasury  of  the  United 
States  for  such  disposition  as  may  be  required  by  law. 

The  proposed  action,  reduced  to  its  simplest  terms,  is  the  equiva- 
lent of  a  refund  by  or  on  behalf  of  a  former  owner  or  owners  of 
property  of  the  United  States  of  an  amount  heretofore  paid  to  him 
or  them  to  be  restored  to  the  appropriation  under  which  paid,  and 
the  payment  to  such  former  owner  or  owners  of  the  amount  involved 
from  a  current  and  available  appropriation.  The  impropriety  of 
this  latter  procedure  is  obvious;  it  is,  however,  no  different  where 
the  former  owners  have  compelled  the  institution  of  condemnation 
proceedings,  the  payment  of  an  amount  into  the  registry  of  the  court, 
and  have  not  diligently  prosecuted  their  case  to  a  final  adjudication. 

It  has  been  held  with  respect  «x)  annual  appropriations,  21  Comp. 
Dec,  870,  that  the  institution  of  proceedings  for  condenmation  of 
land  within  the  year  the  appropriation  is  available  for  obligation, 
obligates  the  appropriation,  which  continues  available  for  the  pay- 
ment of  the  award  ^n  &uch  case  until  carried  to  the  surplus  fund. 

The  funds  in  this  case  have  been  expended  by  the  United  States; 
they  are  now  in  the  custody  of  the  court  for  distribution  to  the 
former  owners  of  the  property  In  accordance  with  the  award  to  be 
made,  any  balance  remaining  thereafter  to  be  deposited  into  the 
Treasury  of  the  United  States. 

You  are  accordingly  informed  that  you  are  not  authorized  to  make 
the  exchange  of  funds  proposed. 


PAT  OF  OFFICERS  OF  NAVAL  RESERVE  FORCE  WHILE  AWAITING 

ORDERS. 

An  officer  of  the  Naval  Reserve  Force  continued  on  active  duty  within  the  Intent 
and  for  the  purposes  of  the  act  of  June  4,  ld20,  40  Stat,  834,  Is  entitled  to 
active-duty  pay  while  awaiting  orders  at  his  home,  under  orders  to  do  sow 
for  time  necessarily  incident  to  placing  him  upon  other  active  duty  or  his 
release  from  all  active  duty,  in  the  absence  of  facta  justifying  a  finding 
of  a  detachment  in  fact  for  pay  purposes. 

CoBtfptroUer  General  McCarl  to  the  Secretary  of  the  Navy,  June  15, 1922: 

I  have  your  letter  of  May  27,  1922,  requesting  decision  whether 
officers  of  the  Naval  Keserve  Force,  on  active  duty  with  the  Navy, 
ordered  to  their  homes  to  "  await  orders  "  are  entitled  to  receive  pay 
during  the  period  they  are  at  their  homes  under  such  orders. 
The  act  of  July  1, 1918, 40  Stat.,  712,  provides : 

Members  of  the  Naval  Beserye  Force  when  employed  in  active  service,  ashoro 
m  afloat,  under  the  Navy  Department  shaU  receive  the  same  pay  and  allows 
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ancea  as  received  by  the  officers  and  enlisted  men  of  the  Regular  Navy  of  the 
same  rank,  grades,  or  ratings  and  of  the  same  length  of  service    *    *    *. 

The  act  of  August  29,  1916,  89  Stat.,  588,  provides  that  enrolled 
members  of  the  Naval  Reserve  Force  may  be  required  to  perform 
**  active  service  in  the  Navy,"  and  the  act  of  June  4,  1920,  41  Stat., 
834,  provides  that  within  limitations  therein  prescribed  officers  of 
the  Naval  Beserve  Force  ^^may,  with  their  own  consent,  be  con- 
tinued on  active  duty  ashore  and  afloat." 

The  terms  "  active  service  "  and  "  active  duty "  as  they  occur  in 
these  statutes  contemplate  a  duty  status  for  pay  purposes  correspond- 
ing to  that  of  active-list  officers  of  the  Hegular  Navy,  one  of  the  forms 
of  which  duty  is  that  of  waiting  orders  at  a  place  designated  in  the 
orders  to  such  duty,  including  at  the  home  of  the  officer,  and  for  such 
duty  a  reserve  officer  is  entitled  to  the  corresponding  pay  and  allow- 
ances of  an  officer  of  the  Kegular  Navy  serving  upon  waiting-orders 
duty  under  similar  circumstances. 

You  are  advised,  therefore,  that  a  reserve  officer  "  continued  "  on 
active  duty  within  the  intent  and  for  the  purposes  of  the  act  of  June 
4,  1920,  is  entitled  to  active-duty  pay  while  waiting  orders  at  his 
home  imder  orders  to  do  so  for  time  necessarily  incident  to  the  plac- 
ing of  him  upon  oth^r  active  duty  or  his  release  from  all  active  duty, 
or  at  least  for  such  time  prior  to  an  express  detachment  from  such 
waiting-orders  status,  as  the  facts  would  not  justify  the  finding  of  a 
detachment  in  fact  for  pay  purposes.  It  evidently  was  not  the  intent 
of  the  Congress  in  its  authorization  for  the  continuance  of  these 
reserve  officers  on  active  duty,  with  consequent  full  pay,  that  they 
should  be  retained  unnecessarily  at  their  homes  in  a  waiting-orders 
status  any  longer  than  administratively  necessary  for  reassignment 
to  other  active  duty  or  release  from  all  active  duty. 


MILEAGE— TERMINATION  OF  TEMPORARY  APPOINTMENT  IN  NAVY. 

The  effective  date  of  orders  termlnatlDg  a  temporary  appointment  as  an  officer 
in  the  Navy  can  not  after  their  execution  he  changed  to  a  later  date  so  as 
to  permit  the  receipt  of  mileage  for  travel  to  his  home  and  pay  for  the 
time  occupied  hy  such  travel  performed  after  the  officer  had  been  sepa- 
rated from  the  service. 

Decision  of  Comptroller  General  McCarl,  Jane  15,  1922: 

Jesse  W.  Boisseau,  former  ensign  (temporary),  United  States 
Navy,  applied  May  28,  1922,  for  revision  of  settlement  N-260998, 
dated  May  1,  1922,  disallowing  his  claim  for  mileage  and  for  pay 
for  period  from  November  29  to  December  5, 1921. 

On  October  21,  1921,  the  Secretary  of  the  Navy,  by  direction  of 
the  President,  issued  the  following  order  revoking  claimant's  appoint- 
ment as  an  officer  in  the  United  States  Navy: 
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1.  You  are  hereby  detached  from  duty  on  board  the  U.  S.  S.  AUeffheny  and 
from  such  other  duty  as  may  have  been  assigned  you ;  will  proceed  to  your  home 
and  await  orders. 

2.  Immediately  upon  your  arrival  home  you  will  report  your  local  address 
in  full  and  the  date  of  your  arrival  to  the  Bureau  of  Navigation.  See  article 
135,  Navy  Regulations,  1920. 

3.  Your  temporary  appointment  as  an  officer  in  the  U.  S.  Navy  will,  by 
direction  of  the  President,  be  revoked,  effective  28  November,  1921.  Upon  that 
date  your  connection  with  the  naval  service  will  terminate. 

4.  Please  acknowledge  receipt  to  the  Bureau  of  Navigation. 

Indorsement  shows  that  these  orders  were  delivered  and  claimant 
detached  on  board  the  U.  S.  S.  AUegTieny  at  Key  West,  Fla.,  on 
November  28, 1921.  He  commenced  to  travel  on  the  next  day,  Novem- 
ber 29,  and  arrived  at  his  home,  Warrensburg,  Mo.,  on  December 
6, 1921. 

In  letter  to  claimant,  dated  January  5,  1922,  the  Secretary  of  the 

Navy  stated  that: 

In  view  of  the  fact  that  you  were  not  detached  from  duty  on  the  U.  S.  SL 
Allegheny  until  November  28,  1921,  in  accordance  with  your  orders  of  October 
21,  1921,  the  revocation  of  your  appointment  will  be  considered  effective  on 
5  December,  1921,  the  date  of  your  arrival  home,  instead  of  on  28  November, 
1921. 

Claimant's  right  to  the  pay  and  mileage  in  question  depends  on 
whether  he  v^as  an  officer  in  the  Navy  when  the  travel  was  performed. 

It  is  a  well-recognized  principle  or  rule  of  law  that  an  executed 
discharge  of  an  officer,  legally  authorized  and  issued  by  competent 
authority,  can  not  be  revoked  unless  obtained  by  fraud.  The  law, 
section  8  of  the  act  of  May  22,  1917,  40  Stat.,  86,  authorized  the 
President  to  terminate  temporary  appointments  of  officers  in  the 
Navy.  Pursuant  to  that  authority  the  orders  of  October  21,  1921, 
were  issued  revoking  claimant's  appointment  on  November  28,  1921. 
When  the  order  was  received  by  claimant  and  he  was  detached  from 
duty  pursuant  thereto  the  revocation  was  accomplished  and  claim- 
ant legally  divested  of  his  office  of  temporary  ensign  in  the  Navy. 
The  revocation  thus  accomplished  of  claimant's  temporary  office 
can  not  be  withdrawn  by  any  authority.  See  Montgomery  v.  United 
States,  19  Ct.  Cls.,  370. 

By  the  revocation  claimant's  status  as  an  officer  in  the  Navy  ceased 
on  November  28,  1921,  and  the  action  of  the  Secretary  in  letter  of 
January  5,  1922,  purporting  to  make  the  revocation  effective  on 
December  5,  1921,  is  without  effect.  Accordingly,  not  being  an 
officer  in  the  Navy  when  the  travel  in  question  was  performed,  claim- 
ant acquired  no  right  to  mileage  therefor;  nor  is  he  entitled  to  pay 
after  revocation  of  his  appointment  on  November  28,  1921.  See  26 
Comp.  Dec,  712,  970. 

Upon  this  review  the  settlement  is  sustained. 
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PAYMENTS  BY  ARMY  DISBURSING  OFFICERS   ON   FRAUDULENT 

VOUCHERS. 

Disbursing  officers  of  the  Army  will  not  be  relieved  by  the  General  Accounting 
Office  of  responsibility  for  erroneous  payments  made  by  them  upon  fraudu- 
lent vouchers  certified  by  their  commanding  officers,  although  the  disburs- 
ing officers  may  be  innocent  of  participation  In  or  knowledge  of  the  fraud. 

Decision  by  Comptroller  General  McCarl,  June  16,  1922: 

C.  N.  Cecil,  captain,  P.  S.,  retired,  applied  April  14,  1922,  for  re- 
view of  settlement  No.  69936,  dated  December  20, 1921,  War  Depart- 
ment Division,  this  office,  wherein  credit  was  disallowed  in  his  ac- 
count for  $90,  on  account  of  duplicate  payment  of  reenlistment  bonus 
to  Pvt  Charlie  M.  Martin  on  voucher  No.  106,  October,  1920. 

It  appears  that  Charlie  M.  Martin,  serial  No.  K-1328107,  was  dis- 
charged from  the  Second  Company,  Coast  Artillery  Corps,  coast 
defenses  of  Cape  Fear  at  Fort  Caswell,  N.  C,  May  9,  1920;  that 
he  reenlisted  August  6,  1920,  and  was  properly  paid  in  cash,  August 
7,  1920,  the  $90  reenlistment  bonus  authorized  by  section  27,  Army 
reorganization  act  of  June  4,  1920,  41  Stat.,  776,  by  Capt.  E.  M. 
Hukie,  disbursing  officer  at  Fort  Oglethorpe,  Ga.  On  October  10, 
1920,  a  man  enlisted  at  Fort  Thomas,  Ky.,  under  the  name  of  Charlie 
M.  Martin,  under  the  same  serial  number,  and  also  claiming  prior 
service  with  Second  Companyj  Coast  Artillery  Corps,  coast  defenses 
of  Cape  Fear,  May  10,  1919,  to  date  of  discharge  May  9,  1920. 
.The  payment  of  the  $90  reenlistment  bonus  was  made  to  this  man 
by  Captain  Cecil  by  check  No.  917,  dated  October  16, 1920. 

The  claimant  states  that  the  Charlie  M.  Martin  who  reenlisted  at 
Fort  Thomas,  Ky.,  must  have  had  the  discharge  of  the  real  Charliia 
M.  Martin.  While  not  denying  that  the  pa^lyment  made  by  him  was 
•erroneous,  he  requests  that  the  disallowance  be  set  aside  and  that  he 
be  relieved  from  responsibility,  as  the  payment  was  based  on  facts 
of  which  he  had  no  knowledge,  it  being  made  on  a  voucher  certified 
by  a  company  commander. 

It  is  apparent  that  by  misrepresentation  a  false  voucher  has  been 
certified  by  the  commanding  officer  and  that  payment  of  an  amount, 
which  the  Government  was  imder  no  legal  obligation  to  pay,  was 
made  by  the  claimant  as  disbursing  officer. 

It  does  not  appear  that  he  knew  of  the  real  facts  in  this  case,  or 
that  there  was  anything  on  the  voucher  to  put  him  on  guard,  or  that 
he  was  negligent  in  not  disoovering  the  fraudulent  enlistment.  How- 
ever, no  general  appropriation  can  be  considered  as  available  for  a 
payment  based  on  a  fraudulent  transaction,  and  this  office  can  not 
relieve  a  disbursing  officer  who  has  paid  a  fraudulent  voucher,  al- 
though imK>cent  of  participation  in  or  knowledge  of  the  fraud.  23 
Comp.  Dec,  319;  MS.  Comp.  Gen.,  May  26, 1922,  to  the  Secretary  of 
the  Treasury* 
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Upon  review  of  the  matter  no  differences  are  found  and  tiie  dis- 
allowance is  sustained. 


LEAVE  OF  ABSENCE  TO  POSTAL  EMPLOYEES  IN  QUARANTINE. 

Afi  the  sick  leave  granted  under  the  act  of  June  5,  1920,  41  Stat,  1052,  to  em* 
ployees  of  the  Postal  Service,  is  authorized  only  upon  satisfactory  evidence 
of  illness  of  the  employee,  and  no  provision  is  made  for  leave  while  under 
quarantine,  leave  granted  for  that  reason  to  employees  who  are  not  per- 
sonally iU  is  chargeable  to  regular  annual  leave  and  not  to  sick  leave. 

Comptroller  General  McCarl  to  the  Postmaster  General*  Jane  16,  1922; 

I  have  your  letter  of  June  1,  1922,  requesting  decision  of  a  ques- 
tion presented,  as  follows : 

Under  the  provisions  of  the  act  to  reclassify  postmasters  and  employees  of 
the  Postal  Service,  etc.,  approved  June  5,  1920,  41  Stat,  1052,  it  is  provided : 

"Employees  in  the  Postal  Service  shall  be  granted  fifteen  days'  leave  of 
absence  with  pay,  exclusive  of  Sundays  and  holidays,  each  fiscal  year,  and  sick 
leave  with  pay  at  the  rate  of  ten  days  a  year  to  be  cumulative  for  a  period  of 
three  years,  but  no  sick  leave  with  pay  in  excess  of  thirty  days  shall  be  granted 
during  any  three  consecutive  years.  Sick  leave  shall  be  granted  only  upon  satis- 
factory evidence  of  illness  and  If  more  than  two  days  the  application  therefor 
shaU  be  accompanied  by  a  physician's  certificate." 

Inquiries  are  made  of  the  department  as  to  whether  under  the  above-quoted 
provision  n  post-ofiice  employee,  who  is  under  quarantine  because  of  the  preva- 
lence in  his  home  of  a  contagious  disease  and  inhibited  from  pursuing  his  usual 
vocation  in  the  post  office,  is  entitled  to  sick  leave  during  the  period  of  his 
quarantine. 

In  order  that  a  definite  and  proper  line  of  procedure  may  be  laid  down,  your 
opinion  is  requested  as  to  whether  or  not  the  department  may  authorize  post- 
masters to  grant  leave  of  absence  with  pay  to  postal  employees  under  legal 
quarantine. 

There  is  no  specific  provision  for  leave  because  of  the  employee 
being  under  quarantine,  and,  in  view  of  the  specific  provision  in  the 
statute  that  sick  leave  ^all  be  granted  only  upon  satisfactory  evi- 
dence of  illness,  it  must  be  held  that  the  only  leave  which  may  be 
granted  to  employees  under  quarantine  but  who  are  not  personally 
ill  is  chargeable  to  regular  annual  leave  and  not  to  sick  leave. 

It  must  be  assumed  that  if  it  had  been  the  intent  of  the  law  to 
authorize  sick  leave  on  account  of  prevalence  of  a  contagious  dis- 
ease in  the  employee's  home  necessitating  the  employee's  quarantine 
specific  provision  to  that  effect  would  have  been  made  as  in  the  act 
of  March  15, 1898,  30  Stat.,  316,  relative  to  leaves  of  absence  of  em* 
ployees  in  the  several  executive  departments. 

The  question  submitted  is  answered  in  the  negative. 


TRANSPORTATION  OP  PROPEWTY  OP  A  GOVERNMENT  OFPICHB  IN 

EXCESS  OP  REGULATION  ALLOWANCE. 

The  regulations  authorizing  the  shipment  of  baggage  and  personal  elTects  of  an 
officer  on  change  of  station  at  Government  expense  must  be  considered  as 
relating  to  ordinary  personal  effects  and  household  goods  which  are  subject 
to  uniform  ratings  for  transportation  charges. 
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The  amount  paid  by  the  GoTemment  for  the  transportation  of  the  change  of 
station  allowance  of  household  goods  and  personal  effects  should  not  exceed 
the  amount  required  to  be  paid  for  the  weight  authorized  to  be  trans- 
ported by  the  Government  at  the  rate  applicable  for  ordinary  personal 
effects. 

Where  the  shipment  of  the  entire  quantity  of  professional  books,  household 
goods,  and  personal  effects  of  an  officer  of  the  Government  on  change  of 
station  exceeds  the  maximum  allowance  authorized  to  be  transported  at 
Government  expense  the  cost  to  be  borne  by  the  Government  should  not 
exceed  the  proportionate  cost  of  the  weight  to  be  paid  by  the  Government 
on  the  basis  of  charges  for  the  entire  weight  shipped  at  rate  authorized 
for  such  weight  as  ordinary  personal  effects. 

Comptroller  General  McCarl  to  Maj.  Carl  Halla,  United  States  Army,  June 
16, 1922: 

I  have  received,  through  the  Office  of  the  Chief  of  Finance,  your 
letter  of  May  25,  1922,  requesting  decision  as  to  the  amount  payable 
to  the  Missouri  Pacific  Railway  Co.  on  shipment  of  the  personal 
effects  of  an  officer  of  the  Army  and  the  amount  chargeable  to  the 
officer  for  excess  of  regulation  allowance  on  change  of  station  from 
Accotink,  Va.,  to  Fort  Crook,  Nebr. 

The  shipment  referred  to  consisted  of  7,959  pounds  of  household 
goods,  1,109  pounds  of  professional  books,  and  an  automobile  weigh- 
ing 3,100  pounds. 

Under  the  provisions  of  Army  regulations,  as  amended,  the  officer 
was  entitled  to  ship  the  professional  books  and  9,000  pounds  of  house- 
hold goods  at  public  expense.  The  practice  of  long  standing  to  trans- 
port at  public  expense  certain  private  property  of  officers  of  the  Army 
has  been  upon  the  theory  that  such  property  was  necessary  for  the 
officer  in  the  discharge  of  his  official  duties.  In  view  of  the  fact  that 
necessary  transportation  is  furnished  to  an  officer  when  on  duty, 
either  by  a  mileage  allowance  or  by  the  use  of  Government  animals 
or  vehicles,  it  is  evident  that  a  privately  owned  automobile  is  not 
necessarily  used  for  official  business. 

The  regulations  authorizing  the  shipment  of  baggage  and  personal 
effects  of  an  officer  at  Government  expense  on  change  of  station 
must  be  considered  as  relating  to  ordinary  personal  effects  and 
household  goods  which  are  subject  to  uniform  ratings  for  such  arti- 
cles in  the  classifications  and  tariffs  of  common  carriers.  Where 
the  persona]  effects  include  articles  which  are  subject  to  an  extraor- 
dinary charge  the  quantity  shipped  at  Government  expense  must 
take  into  account  such  extraordinary  charge;  in  other  words,  the 
amount  paid  by  the  Government  for  the  transportation  of  a  change 
of  station  allowance  should  not  exceed  the  amount  required  to  be 
paid  for  the  authorized  weight  at  the  rate  authorized  for  ordi- 
nary personal  effects.  Such  a  construction  gives  the  regulations 
uniform  application,  according  equality  of  treatment  to  all.  There 
appears  no  reason  why  the  regulations  should  be  so  interpreted  that 
the  payment  by  the  Government  for  the  transportation  of  the  per- 
sonal effects  of  one  officer  should  exceed  the  amount  paid  for  the 
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transportation  for  another  of  the  same  class  and  between  the  same 
points,  because  he  chooses  to  embrace  in  his  personal  effects  articles 
requiring  an  extraordinary  cost  of  transportation. 

It  has  been  a  rule  of  long  standing  in  the  accounting  offices  that 
where  the  quantity  embraced  in  a  shipment  of  an  officer's  personal 
effects  on  change  of  station  includes  an  excess  over  the  allowance 
to  be  shipped  at  Government  expense,  the  charges  therefor  are  ap- 
portioned  between  the  officer  and  the  Government  on  the  basis  of 
any  reduced  rate  that  may  be  applicable  on  account  of  the  quantity 
shipped.  The  entire  weight  of  the  shipment  in  the  present  case  is 
12,168  pounds,  of  which  the  officer  was  entitled  to  have  transported 
at  Government  expense  at  the  rating  applicable  for  ordinary  per- 
sonal effects  10,109  pounds.  Had  the  entire  shipment  of  12,168 
pounds  been  household  goods  and  ordinary  personal  effects,  the 
rating  would  have  been  at  second-class  actual  weight  from  Acco- 
tink  to  the  Mississippi  Eiver  and  at  class  "B,"  minimum  weight 
20,000  pounds,  thence  to  Fort  Crook,  but,  by  reason  of  an  automobile 
being  included  in  the  shipment,  the  rating  under  the  provisions  of 
rule  10  of  the  consolidated  classification  No.  2,  becomes  110  per  cent 
of  the  first-class  rate  at  actual  weight  from  Accotink  to  the  Missis- 
sippi River,  and  first  class  rate  at  actual  weight  thence  to  Fort 
Crook,  thereby  greatly  increasing  the  charges  over  what  they  would 
have  been  had  the  entire  weight  consisted  of  household  goods. 

The  expense  to  the  Government  should  not  exceed  the  proportionate 
cost  of  the  weight  of  the  officer's  allowance,  plus  the  weight  of  the 
professional  books,  at  the  rating  on  12,168  pounds  of  ordinary  house- 
hold goods  and  personal  effects,  and  the  excess  of  the  cost  occasioned 
by  the  inclusion  of  the  automobile  in  the  shipment  instead  of  the  same 
weight  of  ordinary  personal  effects,  should  be  collected  from  the  of- 
ficer. The  authorized  allowance  to  be  paid  for  by  the  Government 
being  10,109  pounds  on  a  total  shipment  of  12,168  pounds,  gives  a 
percentage  of  83.0786  of  the  shipment  to  be  paid  for  by  the  Govern- 
ment. The  expense  to  the  United  S.tates  for  the  shipment  of  this 
officer's  change  of  station  allowance  should  be  83.0786  per  cent  of  what 
it  would  have  cost  to  ship  12,168  pounds  of  ordinary  household  goods 
and  personal  effects  from  Accotink,  Va.,  to  Fort  Crook,  Nebr.,  and  the 
difference  between  the  amount  thus  determined  and  the  actual  cost 
of  the  shipment  as  made  should  be  collected  from  the  officer. 

DISPOSITION  OF  PROCEEDS  OF  SALES  OF  CONDEMNED  STORES 

ISSUED  TO  NATIONAL  GUARD. 

ISChe  proceeds  from  the  sale  of  articles  issued  to  the  National  Gnard  without 
diarge  to  the  State  aUotment  and  found  to  be  unserviceable  or  unsuitable  by 
a  surveying  officer,  whose  report  is  approved,  as  weU  as  the  proceeds  from 
the  sale  of  salvaged  material  from  expendable  property  issued  to  tbe 
National  Guard,  must  be  covered  into  the  Treasury  a»  miscellaueoua 
ceiptfl. 
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ComptroOer  General  McCarl  to  the  Secretary  of  War,  June  19,  1922: 

There  has  been  received  your  letter  of  May  26,  1922,  requesting 
decision  whether  proceeds  from  the  sale  of  property  issued  pursu- 
ant to  law  for  the  use  of  the  National  Guard  of  a  State  without 
charge  to  its  allotment  of  Federal  appropriations  for  the  National 
Guard,  and  which  has  been  condemned  as  unserviceable  or  unsuitable 
after  use  by  the  National  Guard  of  a  State,  shall  be  covered  into  the 
Treasury  of  the  United  States  as  a  credit  to  the  allotment  of  the- 
State  concerned,  or  whether  such  proceeds  shall  be  covered  into  the 
Treasury  as  a  miscellaneous  receipt,  pursuant  to  section  3618,  He- 
vised  Statutes,  and  section  88  of  the  national  defense  act,  39  Stat.,. 
205. 

A  file  of  eorrespondence  was  forwarded  with  your  letter  in  which 
the  view  is  advanced  that  the  requirement  of  section  88  of  the  na- 
tional defense  act  is  applicable  only  to  stores  condemned  before 
their  issue  to  the  National  Guard  and  that  as  to  all  other  property 
of  .the  United  States  issued  for  the  use  of  the  National  Guard, 
whether  charged  to  the  allotment  of  the  accountable  State  when 
issued  or  issued  without  charge  under  special  statutes,  e.  g.,  41  Stat.,. 
127  and  973 ;  42  id.^  93 ;  the  proceeds  of  the  sale  should  be  credited  to 
the  allotment  of  the  State  concerned. 
Section  88  provides: 

The  Det  proceeds  of  the  sale  of  condemned  stores  issued  to  the  National 
Guard  and  not  charged  to  State  aUotments  shall  be  covered  into  the  Treasury 
of  the  United  States,  as  shall  also  stoppages  against  officers  and  enlisted  men,, 
and  the  net  proceeds  of  collections  made  from  any  person  ta  reimburse  the 
Government  for  the  loss,  damage,  or  destruction  of  said  property  not  charged 
against  the  State  allotment  issued  for  the  use  of  the  National  Guard. 

Articles  found  to  be  imserviceable  or  unsuitable  by  a  surveying: 
officer  whose  report  is  approved,  as  provided  in  section  87,  are  the 
** condemned  stores"  contemplated  by  section  88,  and  the  proceeds 
of  sale  of  all  such  condemned  stores  as  were  originally  issued  to  the 
accountable  State  without  charge  against  the  State's  allotment  must 
be  covered  into  the  Treasury  as  a  miscellaneous  receipt.  The  provi- 
sions of  section  88  are  also  applicable  to  proceeds  from  the  sale  of 
salvaged  material  from  expendable  property  issued  to  the  National 
Guard,  that  being  the  case  transmitted  as  illustrative  of  the  question 
for  decision. 

Your  question  is  answered  accordingly. 

BURIAL  EXPENSES  OF  OFFICERS  AND  ENLISTED  MEN  OF  NAVY. 

Burial  expenses  of  officers  and  enlisted  men  entering  the  Navy  on  or  after 
February  9,  1922,  may  be  paid  from  the  Navy  appropriation  for  1922  for 
**  care,  transportation,  and  burial  of  the  dead  *'  to  the  extent  of  the  maxi- 
mum amount  fixed  for  officers  by  article  1841,  Navy  Regulations.  1920,  and 
for  men  in  accordance  with  the  practice  in  force  prior  to  the  act  of  October- 
6,  1917,  40  Stat,  400. 
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Comptroller  General  McCarl  to  the  Secretary  of  the  Nayy,  Jime  20, 1922t 

I  have,  by  your  direction,  the  letter  dated  May  17, 1922,  from  the 
Cliief  of  the  Bureau  of  Medicine  and  Surgery,  requesting  decision 
whether  reimbursement  may  be  made  where  the  expenses  for  dis- 
posal of  the  remains  of  a  member  of  the  Navy  are  assumed  by  his 
family  or  other  persons  and  are  not  payable  by  the  United  States 
Veterans'  Bureau. 

Article  III  of  the  act  of  October  6,  1917,  40  Stat,  405,  provided : 

If  the  death  occarred  before  discharge  or  resignation  from  service,  the  United 
States  shaU  pay  for  burial  expenses  and  the  return  of  body  to  his  home  a  sum 
not  to  exceed  |100,  as  may  be  fixed  by  regulations. 

The  act  of  August  9, 1921,  42  Stat,  166,  provided : 

Sec.  815.  That  no  person  admitted  into  the  military  or  naval  forces  of  the 
United  States  after  six  months  from  the  passage  of  this  amendatory  Act  shall 
be  entitled  to  the  compensation  or  any  other  benefits  or  privileges  provided 
under  the  provisions  of  Article  III  of  the  War  Risk  Insurance  Act,  as  amended. 

Under  the  provisions  of  Article  III  of  the  war  risk  insurance  act 
of  October  6, 1917,  no  payments,  other  than  in  settlement  of  expenses 
actually  incurred  by  the  Navy,  could  be  paid  from  Navy  funds. 
26  Comp  Dec.,  461. 

In  view  of  the  fact  that  under  the  act  of  August  9, 1921,  cited,  no 
funeral  expenses  can  be  paid  by  the  Veterans'  Bureau  in  the  event 
of  death  of  any  person  enlisting  or  reenlisting  six  months  thereafter, 
to  wit,  on  or  after  February  9,  1922,  you  request  decision  whether 
payments  may  be  made  from  Navy  funds,  by  way  of  reimbursement, 
as  was  authorized  prior  to  the  act  of  1917,  cited,  and  before  provision 
had  been  made  for  such  payments,  within  limitation,  by  the  enact- 
ment of  the  War  Risk  Insurance  Act  as  amended  August  6,  1917. 
See  23  Comp.  Dec,  80. 

The  act  of  July  12,  1921,  42  Stat.,  130,  provides,  under  the  head- 
ing ^^Contingent,  Bureau  of  Medicine  and  Surgery,"  an  appropria- 
tion for  ^'  care,  transportation,  and  burial  of  the  dead,"  and  from  the 
fact  that  there  is  no  statutory  requirement  or  restriction  as  to  when 
or  where  such  service  shall  be  provided  it  follows  that  the  use  of 
the  funds  is  properly  the  subject  of  regulations  by  the  Secretary  of 
the  Navy. 

Article  1841,  Navy  Regulations,  1920,  prescribes  a  maximum 
amount  which  may  be  paid  in  the  event  of  the  death  of  an  officer, 
but  prescribes  no  maximum  in  the  case  of  an  enlisted  man. 

You  are  accordingly  advised  that  payments  from  Navy  funds  ar^ 
authorized  in  cases  of  death  of  men  who  enlisted  or  reenlisted  on  or 
subsequent  to  February  9, 1922,  as  was  the  practice  before  the  allow- 
ance under  the  act  of  1917,  cited,  operated  to  stop  the  use  of  Naval 
funds  for  similar  purposes. 
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FRENCH  CLAIMS  FOB  PRIVATE  PROPERTY  STOLEN  BT  ENUSTED 
MEN  OF  THE  AMERICAN  EXPEDITIONART  FORCES. 

Under  the  agreement  of  December  1, 1919,  between  the  United  States  and  Franoei 
the  Government  of  France  assumed  all  the  obligations  of  the  United  States 
with  respect  to  claims  of  Inhabitants  of  France  nnder  the  act  of  April  18, 
1918,  40  Stat,  632.  As  a  claim  for  property  stolen  by  a  soldier  for  his 
personal  nse  not  in  line  of  duty  would  not  be  payable  according  to  the  law 
and  practice  governing  the  military  forces  of  France,  such  a  claim  is  not 
a  claim  against  the  United  States  under  said  act  of  April  18, 1918,  and  does 
not  belong  to  any  of  the  classes  of  claims  for  which  the  Government  of 
France  assumed  liability  under  tUe  agreement  of  December  1,  1919. 

Property  stolen  from  French  citizens  by  soldiers  of  the  American  Army  for 
their  personal  use  not  in  line  of  duty  creates  no  liability  on  the  part  of  the 
United  States  except  such  as  it  voluntarily  assumes  by  collecting  the  value 
of  the  stolen  property  from  pay  due  such  soldiers,  the  claimant's  redress 
being  against  the  soldiers  personally. 

I>ed8ion  by  Comptroller  General  McCarl,  Jnne  22, 1922: 

The  Secretary  of  War  applied  June  10, 1922,  for  a  review  of  settle- 
ment  No.  800105,  dated  October  24, 1921,  War  Department  Division 
of  this  office,  in  which  was  disallowed  the  claim  of  M.  T.  Rivet,  16 
Bue  d'ltalie,  Chambery,  Savoie,  France,  for  680  francs  on  account  of 
jewelry  stolen  from  the  shop  of  the  claimant  by  enlisted  men  of  the 
American  Expeditionary  Forces  in  October,  1918. 

The  reason  assigned  for  the  disallowance  of  this  claim  was  that 
said  claim  comes  within  the  agreement  of  December  1, 1919,  between 
the  United  States  and  France  in  which  France  assumed  the  obliga- 
tions of  the  United  States  with  respect  to  certain  classes  of  claims. 

Under  the  agreement  of  December  1, 1919,  the  French  Government 
assumed  all  the  liabilities  of  the  United  States  with  respect  to  all 
claims,  demands,  rights,  actions,  etc.,  of  every  nature  arising  in 
France  between  the  date  of  April  6,  1917,  and  December  31,  1919, 
which  any  inhabitant  of  France  might  have  against  the  United  States 
"  for  damage  to,  use,  or  loss  of  property,  or  injuries  to  or  death  of 
persons,  caused  by  or  resulting  from  acts  or  omissions  of  members  of 
the  American  military  forces,"  particularly  all  claims  which  the 
United  States  was  authorized  to  pay  to  the  inhabitants  of  France 
under  the  act  of  April  18, 1918,  40  Stat.,  532.  Said  act  provided  for 
the  payment  of  claims  of  inhabitants  of  France  for  damages  caused 
by  the  American  military  forces  to  the  extent  that  said  claims  would 
be  payable  "  according  to  the  law  or  practice  governing  the  military 
forces  of  the  country  in  which  they  occur." 

A  claim  for  property  stolen  by  a  soldier  for  his  personal  use  not  in 
the  line  of  duty  would  not  be  payable  according  to  the  law  or  prac- 
tice governing  the  military  forces  of  France.  Therefore,  the  claim 
fn  this  case  does  not  belong  to  any  of  the  classes  of  claims  for  which 
the  Government  of  France  assumed  liability  imder  the  agreement 
of  December  1,  1919. 

The  claimant's  redress  in  such  a  case  as  here  presented  is  not 
against  the  United  States  or  France  but  against  the  individual  sol^^ 
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diers  who  tortiously  took  the  property.  Soon  after  the  property  in 
question  was  stolen  from  claimant  the  United  States  Army  con- 
ducted an  investigation  as  a  result  of  which  it  was  determined  that 
property  to  an  alleged  value  of  680  francs  was  tortiously  taken  by 
Uilton  Handy,  George  Gordon,  Fred  A,  Barnes,  B.  W.  Holland,  and 
William  H.  Johnson,  colored  soldiers  belonging  to  Company  H, 
368th  Infantry,  and  applied  to  their  personal  uses  not  in  line  of  duty. 
Accordingly  one-fifth  of  the  total  value  of  the  property  was  assessed 
against  each  of  them  and  the  sum  of  $50.36  was  deducted  from  the 
pay  of  Gordon  and  Handy,  $25.18  from  each,  under  authority  of 
the  provisions  of  the  one  hundred  and  fifth  article  of  war  as  enacted 
in  the  act  of  August  29,  1916,  39  Stat.,  667.  The  amount  thus  de- 
ducted was  not  paid  to  the  injured  party  as  authorized  in  said  article 
of  war,  but  has  since  remained  in  the  Treasury  of  the  United  States 
to  the  credit  of  the  appropriation  "  Pay  of  the  Army,  1919." 

No  deduction  or  collection  was  or  can  be  made  from  the  three 
other  soldiers,  they  having  been  discharged  from  the  Army  and 
there  being  no  pay  due  them. 

The  only  liability  of  the  United  States  in  this  matter  is  such  as 
it  assumed  by  voluntarily  collecting  the  sum  of  $25.18  from  each 
of  two  of  the  soldiers  liable  therefor.  As  the  amount  thus  collected^ 
aggregating  $50.36,  is  still  in  the  Treasury  of  the  United  States,  it 
can  now  be  pa  d  to  claimant,  and  while  the  number  of  francs  which 
claimant  may  realize  from  the  Treasury  check  for  $50.36  may  not 
equal  the  full  amount  of  his  claim  no  additional  amount  can  be  paid 
by  the  United  States. 

Upon  a  review  of  the  matter  a  difference  of  $50.36  is  certified  due 
claimant,  payable  from  the  appropriation  "  Pay  of  the  Army,  1919.'' 


CLOTHING  OUTFITS  TO  ENLISTED  MEN  OF  NAVY  ON  SECOND 

ENLISTMENT. 

Enlisted  men  of  Navy  who  receive  on  their  first  enlistment  a  free  clothing  outfit 
under  the  acts  of  July  1,  1918,  40  Stat.,  707,  and  July  12,  1921,  42  Stat.  133^ 
of  the  value  of  less  than  $100,  are  not  entitled  upon  a  second  enlistment^ 
either  under  the  act  of  March  3,  1915,  38  Stat,  932,  or  independently  of  it, 
to  another  outfit  In  the  form  of  free  clothing  to  the  extent  of  the  amoaot 
in  value  less  than  $100  that  their  outfit  on  first  enlistment  may  have  cost 

Comptroller  General  McCarl  to  the  Secretary  of  the  Navy,  June  22,  1922: 

I  have  by  your  reference  a  letter  of  the  Chief  of  the  Bureau  of 
Supplies  and  Accounts,  of  February  11,  1922,  with  request  for  de- 
cision whether  an  enlisted  man  of  the  Navy  who  in  first  enlistment 
recei^'ed  a  free  clothing  outfit  in  kind  of  the  value  of  less  than  $100 


DBdSIOlNrS  OF  TSB  COBCFTROIXSB  GENBBAL.  747 

is  entitled  upon  second  enlistment  to  free  clothing  in  kind  to  value 
of  the  difference  between  that  received  as  an  outfit  on  first  enlistment 
and  the  maximum  of  $100  with  which  he  might  have  been  furnished 
on  first  enlistment. 

You  present  the  case  of  William  Albert  Tintle,  fireman,  first  daas, 
United  States  Navy,  who  first  enlisted  September  30,  1919,  for  two 
years ;  was  furnished  upon  the  enlistment  with  free  clothing  in  kind 
as  an  outfit  to  the  value  of  $57.25  ($42.75  less  than  the  maximum  of 
$100  with  which  he  might  have  been  furnished) ;  was  honorably  dis- 
'  charged  August  9,"  1921 ;  reenlisted  August  10,  1921 ;  and  who  re- 
quests credit  in  second  enlistment  for  outfit  purposes  of  $42.75,  the 
amount  less  than  the  maximum  of  $100  in  value  received  by  him  as 
a  clothing  outfit  on  first  enlistment. 

His  right  upon  first  enlistment  was  to  draw  free  clothing  in  kind 
as  an  outfit  to  the  extent  of  not  exceeding  the  value  of  $100.  Acts 
of  July  1, 1918,  40  Stat.,  707,  and  July  12,  1921,  42  Stat.,  133.  This 
right  he  exercised  by  drawing  free  clothing  in  kind  to  the  value  of 
$57.25. 

The  statutes  do  not  confer  upon  him  a  right  to  an  outfit  that  shall 
cost  not  less  than  $100,  but  fix  $100  as  the  maximum  value  of  the 
clothing  which  he  may  draw  and  be  supplied  with  as  an  outfit  on 
first  enlistment  without  expense  to  himself. 

When  he  has  drawn  and  been  supplied  with  such  an  outfit  as  has 
met  his  clothing  needs  for  his  first  enlistment,  be  its  value  less  than 
or  equal  to  $100,  he  has  received  the  outfit  which  the  statutes  con- 
template, and  he  is  not  entitled  upon  a  second  enlistment,  either  in- 
dependently of  the  act  of  March  3, 1915,  38  Stat.,  932,  or  under  it  to 
be  furnished  with  another  outfit  in  the  form  of  free  clothing  to  the 
extent  of  the  amount  in  value  less  than  $100  that  his  outfit  on  first 
enlistment  may  have  cost.  See  1  Comp.  Gten.,  480;  78  MS.  Comp. 
.  Dec,  313,  July  29,  1916 ;  also  1  MS.  Comp.  Gen.,  85,  September  1, 
1921;  Navy  Pay  Memoranda  No.  48,  p.  495,  "Accounts  of  men  on 
first  enlistment";  19  Comp.  Dec.,  588,  741;  59  MS.  Comp.  Dec,  84, 
October  7,  1911,  50  id.,  536,  August  10, 1909. 

The  act  of  March  3, 1916,  operates  only  in  the  case  of  a  man  who 
has  "  failed  to  receive  an  outfit  of  the  value  authorized  by  law  *'  on 
his  first  enlistment.  When  a  man,  as  in  the  case  presented,  has  re- 
ceived upon  first  enlistment  an  outfit  of  the  value  of  $100  or  less 
there  has  been  no  outfit  failure  on  first  enlistment,  and  the  act  of 
March  3,  1915,  can  nfot  operate.  It  applies  only  in  the  event  of  a 
failure  to  receive  a  legal  outfit  on  first  enlistment — as  when  a  man 
receives  no  outfit  upon  a  first  enlistment.  See  81  MS.  Comp.  Dec, 
847,  May  24,  1917. 
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PANAMA  CANAL-^ADVERTISING  FOB  BIDS. 

▲dyertising  for  seryices  of  a  deep  well  driller  for  work  to  be  performed  in  the 
RepubUc  of  Panama  for  the  Panama  Oanal  is  not  required  under  sectUm 
8709,  Revised  Statutes,  when  It  is  shown  that  only  one  deep  well  drilling 
outfit  was  located  in  the  Republic  of  Panama,  or  the  Canal  Zone»  or  at  anj 
place  accessible  thereto. 

Decision  by  Comptroller  General  McCarl,  Jnne  22,  1922: 

The  Governor  of  the  Panama  Canal  applied  May  9, 1922,  for  ra- 
view  of  settlement  No.  394,  of  November  12,  1921,  wherein  $3,271.59 
was  disallowed  in  the  accounts  of  Clarence  L.  Bryan,  paymaster^ 
Panama  Canal,  being  the  amount  of  voucher  No.  1870,  August,  1920, 
in  favor  of  John  H.  Hilbert  &  Co.,  well  drillers  and  contractors, 
Ancon,  Canal  Zone,  the  amount  in  question  having  been  paid  to  the 
said  John  H.  Hilbert  &  Co.  for  drilling  four  wells  at  New  Chagres 
for  the  division  of  municipal  engineering,  pursuant  to  oral  agree- 
ment, without  advertising  for  bids,  the  disallowance  having  been 
made  because  (1)  of  the  failure  to  comply  with  the  requirements  of 
section  3709,  Eevised  Statutes,  and  (2)  because  of  the  absence  of 
evidence  fixing  any  obligation  on  the  part  of  the  Government  ta 
defray  the  cost  of  the  work. 

In  the  application  for  review  the  Governor  of  the  Panama  Canal 
stated: 

The  site  of  the  old  town  of  Chagres,  located  near  the  mouth  of  the  Chagres 
River,  was  required  by  the  United  States  military  authorities  as  a  site  for 
fortifications,  and  negotiations  were  entered  into  with  the  inhabitants  throngh 
the  Panamanian  authorities  and  agreement  finally  reached  for  the  purchase 
of  the  land  and  improvements.  One  of  the  considerations  for  ttie  purchase  of 
such  land  and  improvements  was  the  promise  that  if  it  were  found  that  the 
existing  streams  and  springs  at  the  site  of  the  new  village  were  not  sufiident 
to  supply  the  needs  of  the  population  additional  water  supply  would  be  secured 
by  the  Panama  Canal,  either  by  the  boring  of  wells  or  the  construction  of  a 
reservoir  for  that  purpose.  This  Is  clearly  set  forth  in  the  report  made  by 
the  land  agent  under  date  of  June  1,  1916,  in  which  it  was  said : 

**♦*♦!  assured  the  governor  and  the  people  of  Chagres  that  if  it  was 
found  at  the  beginning  of  the  next  dry  season  that  there  would  not  be  suffi- 
cient water  from  the  quebrada  Santana  and  the  two  springs  we  would  take 
the  necessary  steps  to  sink  a  well  or  pipe  water  from  one  of  the  small  streams 
to  the  east  of  the  town." 

It  further  appears  that  there  was  a  sufficiency  of  water  for  the  needs  of  the 
new  village  during  the  dry  seasons  of  1917  and  1918.  During  the  dry  season 
of  1919  a  shortage  of  water  developed  and  a  vigorous  protest  was  filed  by  the 
inhabitants  through  the  Panamanian  authorities.  The  matter  was  not  called 
to  the  attention  of  the  canal  authorities  in  sufficient  time  to  investigate  prior 
to  the  beginning  of  the  wet  season,  and  it  was  consequently  postponed  until  the 
succeeding  dry  season  of  1920,  when  on  investigation  it  was  considered  necea- 
sary  that  this  village  be  furnished  with  some  additional  means  of  water  supply. 

Under  date  of  February  18,  1920,  this  matter  was  presented  to  the  special 
attorney  in  a  letter  addressed  to  him  by  the  Governor  of  the  Province  of 
Colon.  *  *  *  As  the  result  of  this  investlgafion,  it  was  determined  to 
construct  a  deep  well  for  water  supply  for  this  village,  and  accordingly  a  verbal 
agreement  was  entered  into  with  Mr.  John  Hilbert  for  the  performance  of  this 
work,  this  agreement  having  been  authorized  by  the  governor  on  the  r^oommoi* 
dation  of  the  municipal  engineer.  A  copy  of  the  municipal  engineer's  memoran- 
dum, dated  April  18,  1920,  bearing  the  approval  of  the  governor,  is  enclosed 
nerewith.  While  thla  memorandum  of  the  municipal  engineer  does  not  so  state» 
yet  as  a  matter  of  fact  Mr.  Hilbert  owned,  at  that  time,  the  only  deep-widl 
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drilling  outfit  In  the  Republic  of  Panama,  or  In  fact  anywhere  in  this  aeetioii 
of  the  country,  and  was  therefore  the  only  available  contractor  for  this  work. 
Under  these  circumstances  it  was  not  considered  necessary  to  adTertise  for 
bids  for  the  drilling  of  these  wells. 

The  appropriation  under  which  the  item  was  paid,  ^'Maintenance 
and  operation,  Panama  Canal,"  41  Stat.,  944,  provides  : 

For  eveiy  expenditure  requisite  for  and  incident  to  the  maintenance  and 
operation,  sanitation,  and  civil  government  of  the  Panama  Canal  and  Canal 
Zone,  Including  the  following:  *  •  *  acquisition  of  land  and  land  under 
water,  as  authorized  in  the  Panama  Canal  act. 

Under  the  report  of  the  Governor  of  the  Panama  Canal  that  the 
person  performing  the  work  was  the  only  one  having  the  necessary 
outfit  therefor,  advertising  for  proposals  would  apparently  have 
accomplished  no  useful  result,  and  upon  a  review  of  the  matter  the 
settlement  is  reversed  and  $3,271.59  certified  for  credit  in  claimant's 
accounts.    14  Comp.  Dec,  328. 

Kevision  is  limited  to  the  item  as  to  which  review  was  requested. 


STOPPAGE  OF  NATIONAL  GUARD  DRILL  PAY  FOR  LOSS,  DAMAGE, 
OR  DESTRUCTION  OF  GOVERNMENT  PROPERTY. 

A  statement,  separate  from  tlie  pay  roll,  signed  by  officers  or  enlisted  men  of  the 
National  Gnard,  acknowledging  the  justness  of  charges  raised  against 
them  for  loss,  damage,  or  destruction  of  Government  property  Issued  to 
them,  and  that  the  statement  Is  "  accepted  as  the  survey  in  the  matter, " 
will  be  sufficient  to  authorize  the  stoppage  of  their  armory  drill  pay  to 
that  extent,  without  the  fotmal  survey  required  by  section  87,  of  the 
national  defense  act,  89  Stat.,  205. 

ComptroUer  General  McCarl  to  the  Secretary  of  War,  June  24,  1922: 

I  have  your  letter  of  June  3,  1922,  requesting  decision  whether 
stoppages  against  the  armory  drill  pay  of  officers  and  enlisted  men 
of  the  federally  recognized  National  Guard  may  be  made  without 
survey  in  those  cases  of  individual  responsibility  for  lost,  damaged, 
or  destroyed  property  of  the  United  States  issued  for  the  use  of  the 
National  Guard,  where  the  officers  or  enlisted  men  are  willing  to, 
and  do,  acknowledge  their  liability  by  their  signature  on  the  pay 
rolls  authorizing  deduction  from  their  pay  to  cover  such  loss,  dam- 
age, or  destruction.    You  add: 

If  this  procedure  can  be  substituted  for  and  take  the  place  of  formal  survey 
reports,  the  result  will  be  not  only  to  simplify  and  expedite  payments  to 
ofTlcers  and  enlisted  men  concerned,  but  will  assure  the  reimbursement  of  the 
Federal  Government  more  promptly  for  lost  or  damaged  property,  as  well  as 
prevent  possible  losses  due  to  the  omission  of  charges  from  pay  rolls  because 
of  necessary  delays  Incident  to  the  procedure  of  formal  action  on  surveys. 

The  question  arises  by  reason  of  the  proviso  contained  in  the 
second  paragraph  of  section  110  of  the  national  defense  act,  39  Stat., 
210,  and  the  provision  of  section  87  of  the  same  act,  39  Stat.,  205. 
The  provisions  are: 

Sec.  110.  ♦  ♦  •  Provided,  That  stoppages  may  be  made  against  the 
compensation  payable  to  any  officer  or  enlisted  man  hereunder  to  cover  the 
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'<mit  Of  pabllc  property  lost  or  destroyed  by  and  chargeable  to  such  oflleer  ov 
•enlisted  man. 

Sxo.  87.  Disposition  and  Replacemkrt  of  Daicaged  Pbopebtt  ard  so 
■FOBTH. — ^All  military  property  issued  to  the  National  Guard  as  herein  provided 
shall  remain  the  property  of  the  United  States.  Whenever  any  such  property 
issued  to  the  National  Guard  In  any  State  or  Territory  or  the  District  of  Co- 
lumbia shall  have  been  lost,  damaged,  or  destroyed,  or  become  unserviceable  or 
unsuitable  by  use  in  service  or  from  any  other  cause,  it  shall  be  examined  by  a 
disinterested  surveying  officer  of  the  Regular  Army  or  the  National  Guard, 
•detailed  by  the  Secretary  of  War,  and  the  report  of  such  surveying  officer 
shall  be  forwarded  to  the  Secretary  of  War,  or  to  such  officer  as  he  shall 
designate  to  receive  such  reports;  and  if  it  shall  appear  to  the  Secretary  of 
War  from  the  record  of  survey  that  the  property  was  lost,  damaged,  or  de- 
stroyed through  unavoidable  causes,  he  is  hereby  authorized  to  relieve  the 
State  or  Territory  or  the  District  of  Columbia  from  further  accountability 
therefor.  If  it  shall  appear  that  the  loss,  damage,  or  destruction  of  property 
was  due  to  carelessness  or  neglect,  or  that  its  loss,  damage,  or  destruction 
could  have  been  avoided  by  the  exercise  of  reasonable  care,  the  money  value 
of  such  property  shall  be  charged  to  the  accountable  State,  Territory,  or  Dis- 
trict of  Columbia,  to  be  paid  from  State,  Territory,  or  District  funds  any 
other  than  Federal.  If  the  articles  so  surveyed  are  found  to  be  un- 
serviceable or  unsuitable,  the  Secretary  of  War  shall  direct  what  disposition, 
by  sale  or  otherwise,  shall  be  made  of  them;  and  if  sold,  the  proceeds  of 
such  sale,  as  well  as  stoppages  against  officers  and  enlisted  men,  and  the 
net  proceeds  of  collections  made  from  any  person  or  from  any  State,  Terri- 
tory, or  District  to  reimburse  the  Government  for  the  loss,  damage,  or  de- 
struction of  any  property,  shall  be  deposited  in  the  Treasury  of  the  United 
States  as  a  credit  to  said  State,  Territory,  or  the  District  of  Columbia,  ac- 
countable for  said  property,  and  as  a  part  of  and  in  addition  to  that  portion 
>of  its  allotment  set  aside  for  the  purchase  of  similar  supplies,  stores,  or  ma- 
terial of  war:  Provided  further.  That  if  any  State,  Territory,  or  the  District 
of  Columbia  shall  neglect  or  refuse  to  pay,  or  to  cause  to  be  paid,  the  money 
-equivalent  of  any  loss,  damage,  or  destruction  of  property  charged  against 
such  State,  Territory,  or  the  District  of  Columbia  by  the  Secretary  of  War 
after  survey  by  a  disinterested  officer  appomted  as  hereinbefore  provided,  the 
Secretary  of  War  is  hereby  authorized  to  debar  such  State,  Territory,  or  the 
District  of  Columbia  from  further  participation  in  any  and  all  appropriations 
for  the  National  Guard  until  such  payment  shall  have  been  made. 

It  will  be  observed  that  the  accountable  State  is  primarily  responsi- 
ble for  the  United  States  property  issued  to  it  for  the  use  of  its  Na- 
tional Guard,  and  any  loss,  damage,  or  destruction  of  which  the  State 
is  not  relieved  by  survey  is  chargeable  to  the  State  and  must  be  paid 
for  by  it.  As  an  aid  to  the  State,  and  not  for  the  purpose  of  trans- 
ferring the  State's  obligation  to  the  United  States,  provision  is  made 
for  stoppages  against  the  armory  drill  compensation  payable  by  the 
United  States  to  individual  officers  or  enlisted  men  responsible  for  the 
loss,  damage,  or  destruction  of  Federal  property,  but  a  failure  to 
make  the  required  stoppages  against  individuals  does  not  relieve  the 
State  of  its  obligation  to  the  United  States,  that  primary  liability  can 
only  be  relieved  against  by  the  procedure  fixed  in  section  87. 

The  question  asked,  so  far  as  it  relates  to  property  account  proce- 
dure, is  not  one  within  my  jurisdiction,  see  act  of  March  29,  1894, 
28  Stat.,  47, 2  Comp.  Dec.,  264,  3  w?.,  422 ;  but  so  far  as  it  relates  to  the 
evidence  necessary  to  authorize  the  withholding  on  the  pay  rolls  com- 
pensation otherwise  earned  and  payable  it  is  a  question  proper  for 
my  consideration.  The  act  last  mentioned  after  providing  for  the 
discontinuance  of  property  returns  to  the  accounting  officers  and  re- 
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quiring  a  certificate  to  the  proper  accountiiig  officer  ^  for  debiting  on 
the  proper  account,  any  charge  against  any  officer  or  agent  entrusted 
with  public  property,  arising  from  any  loss,  accruing  by  his  fault, 
to  the  Government  as  to  the  property  so  entrusted  to  him "  and  re- 
quiring (section  2)  that  the  certificate  shall  set  forth  the  fact  that  the 
officer  or  agent  ^^has  had  a  reasonable  opportunity  to  be  heard  and 
has  not  been  relieved  of  responsibility,''  provides,  section  3 : 

*  *  *  but  In  aU  cases  arising  as  to  such  property  so  entrusted  the  officer 
or  agent  shall  have  an  opportunity  to  relieve  himself  from  Uabillty. 

Whether,  in  view  of  the  special  provision  made  by  section  87  for 
the  property  issued  to  the  States  for  the  use  of  their  National  Guard, 
the  act  of  1894  is  applicable  need  not  be  decided ;  it  establishes  a  pro- 
cedure, applicable  generally,  to  secure  relief  from  liability  for  lost, 
damaged,  or  destroyed  public  property,  and,  in  the  absence  of  more 
specific  provision  as  to  individual  members  of  the  National  Guard,  the 
equitable  principles  therein  contained  may  properly  be  followed. 
See  also  sections  1303  and  1304,  Kevised  Statutes,  and  paragraphs 
683  to  686,  Army  Regulations,  1913. 

The  purpose  of  a  survey  is  to  fix  responsibility  for  lost,  damaged,  or 
destroyed  property.  Where  the  individual  responsible  acknowledges 
his  liability,  a  survey  to  fix  his  responsibility  is  useless.  So  far,  therci- 
fore,  as  the  individual  officer  or  enlisted  man  is  concerned,  where  the 
facts  are  set  forth  and  liability  is  affirmatively  acknowledged  over 
the  signature,  properly  witnessed,  of  the  responsibile  officer  or ^listed 
man,  a  survey  to  determine  his  liability  is  not  necessary  (with  such 
an  acknowledgment  the  surveying  officer  could  not  do  otherwise 
than  find  the  individual  concerned  responsible),  and  the  collection 
made  from  the  individual  will  relieve  the  accountable  State  pro  tanto. 

Your  suggestion  that  the  acknowledgment  of  individual  liability 
be  evidenced  by  signature  on  the  pay  roll  authorizing  deduction  from 
the  pay  of  the  individual  concerned  would  not  in  practice  be  satis- 
factory, for  the  reason,  first,  that  pay  rolls  for  armory  drill,  it  is 
believed,  are  without  exception  paid  by  check,  the  individual  not 
signing  the  pay  roll;  and,  secondly,  there  is  always  the  question  of 
fact,  should  claim  for  the  amount  deducted  subsequently  be  made  to 
the  War  Department  by  the  individual,  whether  the  deduction  was 
particularly  called  to  his  attention  at  the  time  of  signing  and  that  he 
was  aware  of  the  intended  effect  of  his  signature.  The  better  pro- 
cedure is  that  suggested  in  draft  of  circular  accompanying  the  fourth 
indorsement,  dated  March  13,  1922,  of  the  Chief  of  the  Militia 
Bureau,  for  deduction  to  be  made  on  "  statements  of  charges  "  to  be 
accompanied  in  each  individual  case  ""  by  a  statement,  signed  by  the 
officers  or  enlisted  men  against  whom  the  charges  are  made,  to  the 
effect  that  the  justness  of  the  charges  in  each  case  is  acknowledged 
and  report  of  survey  waived.''    This  for  practieal  purposes  is  the 
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equivalent  of  the  survey  and  in  lieu  of  the  statement  ^report  of 
survey  waived  ^  that  it  read  "  accepted  as  the  survey  in  the  matter.*^ 
It  is  observed,  however,  that  the  disposition  of  the  funds  so  col- 
lected, proposed  to  be  directed  by  paragraph  3  of  the  draft  of  cir- 
cular, does  not  conform  to  the  procedure  required  by  decision  of 
March  2,  1922,  1  Comp.  Gen.,  471;  if  issued,  that  paragraph  of  the 
circular  should  be  modified  to  conform  to  the  required  procedure. 
Your  question  is  answered  accordingly. 


LEASE— PAYMENT  OF  RENl  UNDER,  AFTER  EXERaSE  OF  OPTION 

TO  PURCHASE. 

When  property  is  held  under  a  lease  with  an  option  to  purchase  and  the  lessee 
notifies  the  lessor  of  its  decision  to  exercise  the  option  and  tenders  settle- 
ment in  accordance  with  the  terms  of  the  agreement  under  which  the 
option  was  granted,  such  notice  of  decision  and  tender  of  settlement  termi- 
nate the  relation  of  landlord  and  tenant  so  far  as  liability  for  rent  is  con- 
cemed,  and  thereafter  during  the  period  between  such  notice  and  the  final 
consummation  of  the  transaction  the  occupancy  is  by  virtue  of  the  purchase 
agreement  without  rent. 

If  the  lessee  under  a  lease  with  an  option  to  purchase  is  the  United  States  the 

terms  of  the  agreement  are  that  the  purchase  price  will  not  be  paid  until 

after  certain  requirements  of  law  have  been  complied  with  and  a  notice  that 

'    the  option  has  been  exercised  by  the  Government  carries  with  it  a  tender  of 

settlement  in  accordance  with  said  terms. 

Decision  by  Comptroller  Creneral  McCarl,  June  27»  1922: 

Heniipr  H.  Gumming  et-al.,  trustees  of  the  Lenwood  Hotel  property^ 
at  Augusta,  Ga.,  and  Sarah  O.  Stokes,  applied  May  16,  1922,  for  a 
revision  of  settlement  No.  T-90646,  dated  May  12,  1922,  Treasury 
Department  Division  of  this  office,  in  which  was  disallowed  their 
claims  aggregating  $13,772.08  as  rent  for  property  occupied  by  the 
United  States  Public  Health  Service  for  the  period  from  August  12^ 
1921,  when  claimants  received  notice  that  an  option  to  purchase  the 
property  had  been  exercised  by  the  United  States,  to  December  28^ 
1921,  when  the  purchase  price  was  paid. 

The  material  facts  in  the  case  are  as  follows : 

In  January,  1920,  the  property  in  question  was  leased  by  the 
United  States  from  the  claimants  for  use  by  the  United  States  Public 
Health  Service  at  a  stipulated  rental  with  an  option  in  the  United 
States  to  purchase  the  property  at  a  price  fixed  in  the  lease  agree- 
ment, said  option  to  be  exercised  at  any  time  during  the  life  of  the 
lease  or  any  renewal  thereof.  While  the  property  was  still  being' 
occupied  by  the  United  States  Public  Health  Service  under  the  lease 
the  Assistant  Secretary  of  the  Treasury  having  jurisdiction  of  the 
matter  addressed  the  agent  who  had  executed  the  lease  on  behalf 
of  the  owners  a  letter  dated  August  9, 1921,  reading  as  follows : 

Pursuant  to  existing  legislation  authorizing  the  Secretary  of  the  Treasury 
to  provide  additional  hospital  faciUties  for  persons  who  served  in  the  World 
War  and  are  now  or  hereafter  may  be  patients  of  the  Bureau  of  War  Risk 
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Insarance  or  of  the  Federal  Board  for  Tocational  Bdncation,  this  departmentr 
in  view  of  tbe  recommendation  of  its  consultants  on  hospitalization,  hereby 
ezerdaes  the  option  given  by  yon  to  the  United  States  to  purchase,  at  any 
time  during  the  life  of  a  certain  lease  agreement  dated  January  17,  1920,  or 
any  renewal  thereof,  the  property  in  Augusta,  Richmond  County,  Georgia,  known 
as  the  Lenwood  Hotel  property,  containing  the  hotel  buildings  and  twenty 
acres  of  land,  more  or  less,  and  also  a  parcel  of  land,  adjacent  and  contiguous' 
tiiereto,  containing  156.93  acres,  more  or  less,  the  property  of  Miss  Sarah  Gk 
Stokes,  of  Augusta,  Georgia,  as  per  plat  made  by  George  W.  Summers,  Septem* 
ber,  1917,  including  all  lands,  buildings,  improvements,  fixed  equipment  (includ- 
ing telephone  wiring  and  instruments  inside  the  switchboard),  and  machinery, 
for  the  sum  of  $379,800.00,  less  a  pro  rated  sum  on  the  basis  of  $10,000.00  per 
annum  out  of  the  rent  paid  by  the  United  States  during  the  term  of  the  above- 
cited  lease  agreement,  or  any  renewal  thereof  (in  total  amount  not  to  exceed 
$364,000.(X)),  in  accordance  with  the  terms  of  the  option  as  set  forth  in  depart- 
ment letter  of  January  17, 1920,  accepting  your  proposal  to  lease  said  premises  to 
the  United  States  on  the  terms  and  conditions  therein  stated,  which  terms  and 
conditions  were  formally  agreed  to  by  you  under  the  same  date  as  authorized 
agent  of  the  owners  of  the  Lenwood  Hotel  property  and  of  Miss  Sarah  O. 
Stokes. 

It  is  understood  that  you  do  not  claim  any  expenditures  under  that  clause 
of  the  option  agreement  (paragraph  6)  providing  that  the  United  States  will 
include  in  the  purchase  price  such  sums  as  may  have  been  paid  by  the  owners 
of  the  land  for  paving  or  extension  of  water  or  sewerage  service  during  the 
term  of  the  lease  agreement  or  any  renewal  thereof. 

This  acceptance  is  subject  to  the  requirements  set  forth  in  the  attached  printed 
**  Conditions  "  and  the  "  Specifications  for  vendor's  survey,"  which  are  hereby 
made  a  part  hereof. 

Attention  is  Invited  to  the  provisions  of  section  7  of  the  emergency  revenue 
act  approved  October  3,  1917,  requiring  conveyances,  etc.,  to  be  duly  stamped 
by  the  grantor. 

Please  endorse  upon  the  accompanying  copy  of  this  communication  in  the 
space  provided  therefor  your  unqualified  assent  to  all  of  the  terms  and  condi- 
tions hereinabove  mentioned  and  promptly  mail  such  assent  to  this  department 

Also  attach  to  such  assent  a  certified  copy  of  your  authority  to  transfer  the 
land  to  be  acquired. 

Said  letter  was  returned  to  the  Treasury  Department  bearing  an 
indorsement  dated  August  13, 1921,  as  follows : 

We  hereby  assent  to  all  the  terms  and  conditions  of  the  foregoing  communi- 
cation. 

(Signed)  Hbnbt  H.  CMuiong, 

Authorized  agent  of  the  otonera  of  the 
Lenwood  Hotel  property  and  MUs  Sarah  O.  StokeM. 

The  printed  "conditions"  which  were  expressly  made  a  part  of 
the  letter  of  August  9,  1921,  to  which  claimants  assented,  contained 
the  following  provisions  relative  to  time  of  payment  of  the  purchase 
price: 

The  Attorney  General  has  been  requested  to  give  the  United  States  attorney 
for  the  district  in  which  the  selected  site  is  situated  such  instructions  as  may 
be  necessary  to  procure  the  conveyance  of  said  land  to  the  United  States, 
and  said  vendor  should  promptly  apply  to  the  -United  States  attorney  for 
directions  as  to  the  papers  to  be  furnished  and  notify  the  Treasury  Department 
when  all  of  the  United  States  attorney's  requirements  have  been  complied  with* 
AU  title  papers  (abstracts,  deeds,  etc.,  per  paragraphs  1,  8,  4,  and  7  above) 
must  be  delivered  to  the  United  States  attorney  first,  but  the  survey  (per  para- 
graph  2  above)  must  be  forwarded  by  the  vendor  to  the  Supervising  Architect 
of  the  Treasury  Department.  When  the  survey  has  been  made  satisfactorUy 
a  print  thereof  will  be  forwarded  by  the  Treasury  Department  to  the  United 
States  attorney  for  his  use  in  connection  with  the  examination  of  the  title  t^ 
the  land. 
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When  the  title  papers  are  received  at  this  department  with  the  Attorney 
General's  favorable  opinion  as  to  the  validity  of  the  title  to  the  whole  of 
said  site,  and  when  all  the  conditions  of  this  acceptance  have  be^i  satisfac^ 
torily  complied  with,  or  acceptable  security  given  for  such  compliance  with 
respect  to  any  minor  item  the  performance  of  which  it  may  be  mutually  agreed 
shall  be  postponed,  this  department  will  promptly  take  up  the  payment  of 
the  purchase  money,  as  provided  in  the  letter  (or  any  modification  thereof) 
accepting  the  proposal  for  the  sale  of  the  land. 

The  Stokes  deed  was  executed  November  22,  1921,  and  the  Len- 
wood  deed  November  29,  1921,  and  the  purchase  price  was  received 
and  accepted  by  claimants  December  28,  1921,  Treasury  warrants 
in  payment  having  been  issued  and  mailed  December  23,  1921. 

lliere  was  no  fault  or  unreasonable  delay  on  the  part  of  the  Gov- 
ernment in  this  case,  and  that  the  procedure  and  time  of  payment 
were  in  accordance  with  the  terms  of  the  agreement  as  set  forth 
in  the  letter  of  August  9,  1921,  and  with  the  provisions  of  section 
865,  Revised  Statutes,  which  form  a  part  of  every  contract  for  the 
purchase  of  land  by  the  United  States,  is  shown  by  the  report  made 
by  the  Secretary  of  the  Treasury  under  date  of  April  3,  1922,  and 
quoted  in  my  decision  of  May  5,  1922,  1  Comp.  Gen.,  625,  with  ref- 
erence to  the  matter  now  under  consideration. 

As  hereinbefore  indicated  the  land  involved  in  this  case  was 
originally  occupied  by  the  United  States  under  a  lease  with  a 
specific  option  to  purchase;  the  option  to  purchase  was  exercised 
in  accordance  with  terms  and  conditions  of  the  original  agreement 
in  which  it  was  given ;  the  deeds  have  been  executed  and  delivered ; 
and  the  purchase  price  has  been  paid  and  accepted.  The  entire 
transaction  was  fully  consummated  as  originally  contemplated,  and  the 
only  question  now  involved  is  whether  the  United  States  is  liable  for 
rent  at  the  rate  fixed  under  the  original  agreement  during  the  period 
which  necessarily  elapsed  between  the  date  claimants  received  the 
notice  that  the  Government  had  exercised  the  option  and  the  date 
the  purchase  price  was  paid. 

It  is  contended  on  behalf  of  the  claimants  that  the  option  to 
purchase  could  be  exercised  only  by  tender  of  the  purchase  price; 
that  the  relation  of  landlord  and  tenant  as  created  under  the  original 
lease  continued  until  the  purchase  price  was  paid,  and  that  the  Grov- 
ernment  is  liable  for  the  rent  at  the  rate  reserved  in  the  lease  up  to 
December  28,  1921,  when  the  purchase  price  was  paid.  In  support 
of  these  contentions  tlie  attorneys  for  claimants  have  submitted 
briefs  and  oral  arguments  in  which  numerous  court  decisions  are 
cited.  An  examination  of  said  authorities,  however,  discloses  that 
none  of  the  cases  relied  upon  exactly  parallels  the  case  here  pre- 
sented. In  none  of  them  is  there  involved  the  question  of  the  lia- 
bility of  the  Government  for  rent  between  the  date  of  exercising 
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an  option  to  purchase  and  the  date  of  actual  payment  of  the  pur- 
chase price,  whereas  that  is  the  only  question  here  involved. 

In  this  case  the  right  to  purchase  was  reserved  in  the  instrument 
which  created  the  tenancy.  It  was  part  of  the  lease  agreement  that 
the  United  States  could  exercise  the  option  to  purchase  at  any  time 
during  the  life  of  said  agreement,  and  neither  by  express  stipulation 
nor  by  implication  was  there  any  condition  or  requirement  that  a 
tender  of  the  purchase  price  was  necessary  to  an  exercise  of  the 
option.  On  the  contrary,  a  tender  of  the  purchase  price  at  the  time 
of  exercising  the  option  could  not  have  been  made  under  the  laws 
governing  payment  for  land  purchased  by  the  United  States.  Not 
only  must  the  requirements  of  these  laws  be  read  into  the  agreement 
which  gave  the  ri^jht  to  exercise  the  option,  but  when  the  option  was 
exercised  claimants  expressly  assented  to  the  terms  of  payment. 

I  understand  from  the  briefs  and  arguments  submitted  that  the 
attorneys  for  claimants  admit  that  when  property  is  held  under  a 
lease  with  an  option  to  purchase  and  the  lessee  notifies  the  lessor  of 
its  decision  to  exercise  the  option  and  tenders  settlement  in  accord- 
ance with  the  terms  of  the  agreement  under  which  the  option  was 
granted,  such  notice  of  decision  and  tender  of  settlement  terminates 
the  relation  of  landlord  and  tenant  so  far  as  payment  of  rent  is 
concerned  and  that  thereafter  during  the  period  between  such  notice 
and  the  final  consummation  of  the  transaction  the  occupancy  is  by 
virtue  of  the  purchase  agreement  without  rent,  the  relation  being 
changed  to  that  of  vendor  and  purchaser.  There  would  appear  to  be 
no  doubt  that  such  is  the  law. 

An  option  is  an  unaccepted  offer  to  sell  upon  agreed  terms.  And 
when  the  party  to  whom  the  option  is  given  notifies  the  party  who 
gave  it  that  the  offer  is  accepted,  the  option  is  exercised. 

In  this  case  the  Government,  immediately  upon  exercising  the 
option,  proceeded  to  effect  payment  in  the  manner  contemplated  in 
the  original  agreement  and  assented  to  by  claimants  at  the  time  the 
option  was  exercised.  Such  action  was  equivalent  to  a  tender  of 
settlement,  or,  in  other  words,  to  a  full  compliance  by  the  Govern- 
ment with  all  of  the  conditions  and  requirements  necessary  to  change 
the  relation  from  that  of  landlord  and  tenant  to  ^at  of  vendor  and 
purchaser.  There  was  no  fault  or  unreasonable  delay  on  the  part 
of  the  United  States,  the  necessary  appropriation  had  been  made 
and  funds  were  available  for  the  payment  as  soon  as  the  require- 
ments as  to  title  could  be  cbmplied  with,  and  in  accordance  with 
the  uniform  practice  in  the  purchase  by  the  Government  of  land 
held  under  a  lease  with  an  option  to  purchase  it  must  be  held  that 
payment  of  rent  between  the  date  of  exercising  the  option  to  pur- 
chase and  the  date  of  payment  of  the  purchase  price  is  not  author- 
ized.   See  my  decision  of  May  5, 1922, 1  Comp.  Gen.,  625, 
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Upon  a  review  of  the  matter  no  differences  are  found  and  the 
settlement  of  May  12, 1922,  is  sustained. 


RETROACTIVE  MATURING  OF  WAR  RISK  INSURANCE. 

Wbere  yearly  renewable  term  Insurance  has  not  been  converted,  and  the  Di- 
rector of  the  Veteran's  Bureau  has  found  the  insured  to  have  become  pep- 
manently  totally  disabled  at  a  prior  date,  such  finding  matures  the  insur- 
ance as  of  the  effective  date  of  the  finding,  and  any  premium  collected 
by  the  bureau  for  a  period  subsequent  to  that  date  is  subject  to  refund  as 
having  been  unearned  because  of  the  prior  maturing  disability. 

Where  a  policy  of  converted  insurance  provides  in  effect  that  aU  insurance  not 
paid  to  the  insured  as  disability  benefit  during  his  lifetime  shall  be  paid 
to  the  beneficiary  as  death  benefit  after  his  death,  and  no  payment  has  been 
made  to  the  insured  of  disability  insurance  during  his  lifetime,  a  finding 
by  the  director  of  permanent  total  disability  existing  prior  to  his  death 
does  not  mature  the  policy  for  the  puri)ose  of  a  disability  insurance  award, 
and  the  refund  of  premiums  collected  for  any  period  prior  to  death  is  un- 
authorized. 

Conptroller  General  McCarl  to  the  Director  of  the  United  States  Veterans' 
Bareaa,  June  27,  1922: 

I  have  your  letter  of  May  19, 1922,  requesting  reconsideration  of  so 
much  of  my  decision  of  February  4,  1922,  as  dealt  with  refund  of 
premiums  paid  on  the  $10,000  policy  of  converted  insurance  held 
by  one  William  Daniel  Hanson,  which  premiums  were  collected 
from  the  insured  but  were  supposed  to  have  been  unearned  because 
of  prior  maturity  of  the  policy  by  a  retroactive  rating  of  total  per- 
manent disability  of  the  insured,  made  by  the  Bureau  of  War  Risk 
Insurance. 

The  policy  of  converted  insurance  was  issued  to  the  insured  to  take 
effect  October  1,  1920,  and  premiums  thereon  were  paid  for  the 
months  of  October,  November,  and  December,  1920.  The  insured 
died  December  18, 1920.  On  some  date  subsequent  to  October  1, 1920, 
but  whether  before  or  after  the  death  of  the  insured  did  not  appear, 
the  Director  of  the  Bureau  of  War  Risk  Insurance  rated  him  as 
permanently  totally  disabled  and  undertook  to  fix  the  effective  date 
of  the  rating  as  of  March  3  (or  20),  1920,  thus  making  the  condi- 
tion of  permanent  total  disability  antedate  by  several  months  the 
issuance  of  the  policy  of  converted  insurance.    See  1  Comp.  Gren.,254. 

Clearly  the  rating  of  permanent  total  disability  could  not  be  retro- 
actively effective  to  mature  the  converted  insurance  as  of  a  date  long 
prior  to  the  date  the  insurance  was  granted  and  the  policy  issued. 
There  being  no  apparent  legal  basis  for  making  the  rating  retroac- 
tively effective  at  any  later  date  the  former  decision  held,  in  effect, 
that  no  retroactive  effect  could  be  given  to  such  rating;  and  that  it 
was  effective  as  of  the  date  it  was  actually  made,  if  made  before 
death,  and  ineffective  for  any  purpose  if  made  after  death;  the 
terms  of  the  policy  -providing  that  all  insurance  not  paid  to  the  in- 
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sared  during  his  lifetime  should  be  paid  to  the  beneficiary  after  his 
death. 

Your  request  for  reconsideration  has  opened  for  consideration 
generally  the  legal  authority  of  the  Director  of  the  Veterans'  Bureau 
in  the  matter  of  establishing  the  fact  of  permanent  total  disability 
for  insurance  purposes,  and  the  legal  finality  and  effect  of  the 
'director's  finding  that  such  disability  existed  as  of  a  time  prior  to  tiio 
date  of  the  finding,  and  it  may  be  prior  to  the  application  and  ex- 
amination of  the  insured  for  allowance  of  disability  insurance. 

Section  400  of  the  war  risk  insurance  act  of  October  6,  1917,  40 
Stat.,  409,  provides  for  insurance  against  ^  death  or  total  permanent 
disability.''  Section  402  of  the  act  provides  that  the  director  shall 
promptly  determine  upon  and  publish  the  full  and  exact  terms  and 
conditions  of  the  contract  of  yearly  renewable  term  insurance  called 
for  by  other  sections  of  the  statute.  The  terms  and  conditions  afore- 
said were  published  by  the  director  in  Bulletin  No.  1  issued  under 
date  of  October  15,  1917,  one  paragraph  of  which  provides  that  the 
insurance  shaU  be  payable — 

To  the  insured,  If  he/she,  whUe  this  insurance  is  in  force,  shaU  become  totaUy 
and  permanently  disabled,  commencing  with  such  disability  as  established  by 
the  award  of  the  director  of  the  bureau  and  continuing  during  such  disability. 

The  existence  of  a  condition  of  permanent  total  disability  and 
the  time  at  which  the  disability  became  permanently  total  are  mat- 
ters of  fact,  to  be  determined  by  the  director  on  competent  medical 
opinion  and  advice.  The  director's  findings  of  these  facts  are  not 
ordinarily  subject  to  review  by  the  General  Accounting  Office,  but 
the  legal  effect  of  such  findings  when  given  their  full  weight  and 
authority  is  a  matter  which  affects  the  legality  of  payments  to  be 
made  from  the  Treasury,  and  therefore  is  one  which  the  Comptroller 
Genial  should  consider  and  decide. 

If  the  director  finds  that  an  insured  in  fact  became  permanently 
totally  disabled  at  some  prior  time,  and  such  finding  is  entirely  con- 
sistent with  all  his  other  findings,  award,  or  other  like  authoritative 
action  up  to  the  time  the  finding  of  prior  permanent  total  disability 
is  in  fact  made,  that  finding  must  be  taken  ordinarily  as  conclusive 
of  the  fact  so  far  as  this  office  is  concerned.  The  legal  effect  of  the 
finding  is  to  mature  the  term  insurance  as  of  the  date  the  maturing 
disability  is  found  to  have  commenced  and  if  premiums  have  been 
collected  for  any  period  subsequent  to  the  date  the  term  insurance 
is  thus  found  to  have  matured  they  should  be  refunded  as  having 
been  unearned  and  as  being  therefore  not  properly  for  retention  by 
the  bureau* 

If,  however,  a  retroactive  finding  of  permanent  total  disability  is 
inconsistent  with  a  status  of  the  insured  established  by  some  earlier 
finding  or  other  authoritative  action  of  the  director  the  legal  effect 
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of  the  later  finding  is  Umited  to  correction  of  the  earlier  erroneous 
finding  or  action,  and  the  established  doctrine  is  that  the  correction 
may  be  retroactively  eflfective  subject  to  rights  which  may  have  vested 
under  the  earlier  erroneous  but  equally  authoritative  finding  or 
action.  See  decision  of  the  former  Comptroller  of  the  Treasury  to 
the  Secretary  of  the  Treasury,  dated  August  26, 1920. 

If,  for  example,  one  still  holding  yearly  renewable  term  insurance 
has  been  rated  as  temporarily  totally  disabled  and  later  during  his 
lifetime  the  director  shall  find  that  he  was  in  fact  permanently  totally 
disabled  during  all  or  any  portion  of  the  time  covered  by  the  earlier 
rating,  that  rating  may  be  corrected  retroactively  to  conform  to  the 
facts  of  the  case,  no  inalienable  rights  having  vested  under  the  earlier 
rating,  with  a  corresponding  maturity  of  insurance  and  refund  of 
premiums.  The  same  legal  effect  would  follow  the  later  rating  in 
such  a  case  even  if  made  post  mortem.  The  statute  and  bulletin 
having  provided  for  payment  of  disability  insurance  to  the  insured 
throughout  permanent  total  disability  and  the  duration  of  the  con- 
dition of  permanent  total  disability  having  been  authoritatively 
established  by  the  director  no  earlier  erroneous  rating  could  operate 
to  vest  rights  conflicting  with  the  statute  and  bulletin. 

If,  however,  the  statutory  yearly  renewable  term  insurance  has 
been  converted  into  some  other  form  of  insurance  prior  to  the  time 
the  retroactive  finding  by  the  director  of  permanent  total  disability 
is  in  fact  made,  the  retroactive  effect  of  the  finding  must  be  subject 
to  a  conclusive  presumption  of  the  incurable  status  of  the  insured 
at  the  time  of  the  conversion,  and  therefore  must  also  be  subject  to 
all  lawful  terms  and  conditions  of  the  converted  policy.  If  after 
the  insurance  has  been  converted  the  director  finds  that  the  insured 
had  in  fact  become  permanently  totally  disabled  at  a  time  prior  to 
the  conversion,  the  retroactive  effect  of  such  a  findii!^  must  be  lim- 
ited to  the  time  following  the  conversion  and  must  be  subject  to  the 
terms  of  the  converted  policy. 

The  policy  before  me  on  the  former  submission  contained  the  fol- 
lowing provisions : 

Disability  Benefits  to  Insured. — ^Upon  due  proof  of  the  total  permanent 
disability  of  the  insured  while  this  policy  is  in  force,  the  monthly  installments 
shall,  except  as  hereinafter  provided,  be  payable  to  the  insured  and  continue  to 
be  so  payable  during  total  permanent  disability  so  long  as  he  lives,  and  pay- 
ment of  all  premiums  due  after  receipt  of  such  proof  during  total  permanent 
disability  shall  be  waived. 

Death  Benefits  to  Beneficiary. — ^Upon  due  proof  of  the  death  of  the  insured 
while  this  policy  Is  in  force,  the  monthly  installments,  without  interest,  which 
have  accrued  since  the  death  of  the  insured,  the  first  installment  being  due  on 
the  date  of  the  death  of  the  insured,  shall  be  paid  to  the  beneficiary  designated, 
and  thereafter  the  payment  of  the  monthly  installments  shall  continue  to  be  so 
payable  until  two  hundred  and  forty  installments  in  all,  including  any  paid  to 
the  Insured  during  his  lifetime  on  account  of  total  permanent  disability,  shall 
have  been  paid;  but  if  two  hundred  and  forty  or  more* installments  shall  have 
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been  paid  to  the  insured  on  account  of  total  permanent  disability,  no  death 
benefit  shall  be  payable.  If  optional  settlement  1,  2,  or  3  has  been  selected, 
payment  shall  be  made  accordingly,  subject  to  deduction  on  account  of  dig- 
ability  payments. 

Payment  of  Premiums. — 1.  Premiums  are  due  and  payable  on  the  first  date 
of  each  calendar  month  in  advance  in  legal  tender  of  the  United  States  of 
America  to  the  Treasurer  of  the  United  States  In.  the  city  of  Washington, 
District  of  Columbia. 

Premiums  may  be  paid  annually,  semiannually,  or  quarterly,  in  advance.  In 
which  case  the  premium  payable  will  be  the  sum  of  the  monthly  premiums 
for  the  period  discounted  at  three  and  one-half  per  centum  per  annum.  The 
discounted  premiums  for  these  periods  are  stated  on  the  first  page  hereof.  At 
maturity  by  death  or  otherwise,  the  discounted  value  at  three  and  one-half  per 
centum  per  annum  of  the  premiums  paid  in  advance  beyond  tlie  current  cal- 
endar month  shall  be  refunded  to  the  insured,  if  living ;  otherwise  to  the  bene- 
ficiary. 

If  any  premiums  be  not  paid  when  due,  this  policy  shall  cease  and  become 
TOid  except  as  hereinafter  provided. 

ToTAi,  Permanent  Disability.— 0.  Total  permanent  disability  as  referred  to 
herein  is  any  impairment  of  mind  or  body  which  continuously  renders  it  im- 
possible for  the  disabled  person  to  follow  any  substantially  gainful  occupation 
and  which  is  founded  upon  conditions  which  render  it  reasonably  certain  that 
it  will  continue  throughout  the  life  of  the  person  suffering  from  it  The  total 
permanent  disability  benefits  may  relate  back  to  a  date  not  exceeding  six 
months  prior  to  receipt  of  due  proof  of  such  total  permanent  disability,  and 
any  premiums  becoming  due  after  the  date  of  such  disability  and  within  such 
six  months,  If  paid,  shall  be  refunded  without  interest.  Without  prejudice  to 
any  other  cause  of  disability,  it  is  agreed  that  the  irrecoverable  loss  of  the  sight 
of  both  eyes,  or  the  loss  of  both  hands,  or  the  loss  of  both  feet,  or  the  loss  of 
one  hand  and  one  foot  shall  be  considered  as  total  permanent  disability  within 
the  meaning  of  this  contract;  and  monthly  installments  for  any  of  these  spe- 
cifically enumerated  causes  of  total  permanent  disability  shall  accrue  from 
the  date  of  such  total  permanent  disability,  and  any  premiums  becoming  due 
after  such  disability,  if  paid,  shall  be  refunded  without  interest.  If  there  is  a 
loan  under  this  policy,  then  payments  on  account  of  total  permanent  disability 
shall  be  adjusted  accordingly. 

The  former  decision  held  that  under  these  provisions  no  insur- 
ance for  permanent  total  disability  not  actually  paid  to  the  insured 
during  his  lifetime  could  mature  on  the  policy  as  such  insurance 
after  his  death,  and  that  his  death  vested  in  the  beneficiary  fully  and 
finally  the  right  to  payment  under  the  death-benefit  clause  of  all 
insurance  carried  by  the  policy.  I  think  that  conclusion  was 
correct. 

Paragraph  1  of  the  conditions  of  the  policy  deals  with  refund  of 
premiums  paid  annually,  semiannually,  or  quarterly  in  advance  and 
has  no  relation  to  premiums  paid  monthly  as  they  accrue  under  the 
terms  of  the  policy.  Sefund  of  these  latter  premiums  as  are  inci- 
dent to  disability  insurance  awards  is  regulated  by  paragraph  9  of 
the  policy.  That  paragraph  provides  for  retroactive  awards  of 
disability  insurance  and  for  refund  of  premiums  to  the  insured  in 
connection  with  and  as  an  incident  of  such  awards.  The  paragraph 
does  not  provide  for  and  apparently  does  not  contemplate  that  there 
shall  be  a  refund  of  premiums  to  the  estate  of  the  insured  or  to  the 
beneficiary  of  the  policy  in  any  case  where  death  has  matured  all  of 
the  insurance  for  payment  to  the  beneficiary  leaving  no  basis  for  an 


760  DBOISIOlirS  OF  THE  COMPTBOIXEB  GElfTEBAU 

award  of  disability  insurance  or  for  refund  of  premiums  based  upon 
such  an  award. 

I  have  given  careful  reconsideration  to  the  terms  of  this  policy, 
and  I  now  decide  that  in  case  of  death  of  the  insured  before  any 
award  of  disability  insurance  has  been  made  to  him  his  death  veste^ 
in  the  beneficiary  the  right  to  all  insurance  covered  by  the  policy^ 
and  there  is  thereafter  no  legal  basis  for  an  award  of  disability 
insurance,  and  no  right  in  the  estate  of  the  insured  or  in  the  bene- 
ficiary to  refund  of  premiums  collected  for  any  period  prior  to  the 
death  of  the  insured.  That  where  a  retroactive  award  of  disability 
insurance  has  been  made  before  death,  but  death  has  intervened 
before  any  payment  of  insurance  has  been  made  under  the  awards 
death  supersedes  the  award  of  disability  compensation  and  the 
refund  of  premiums  based  on  that  award  and  vests  in  the  beneficiary 
the  right  to  all  insurance  carried  by  the  policy  with  the  right  in  the 
bureau  to  retain  all  premiums  collected  for  any  period  up  to  the 
death  of  the  insured.  That  where  a  retroactive  award  of  disability 
insurance  has  been  made  during  the  lifetime  of  the  insured  and  any 
part  of  such  award  has  been  received  by  the  insured  during  his  life- 
time, the  award  carries  with  it  the  right  to  refund  of  premiums  as 
provided  in  paragraph  9,  such  refund  to  be  made  to  the  insured  if 
living  and  to  his  estate  if  he  is  dead  when  the  refimd  is  to  be 
made. 

It  is  for  the  director  to  determine  the  date  that  permanent  total 
disability  commenced  for  the  purpose  of  establishing  and  adjusting 
insurance  rights  under  the  policy,  but  the  matter  of  refund  of  pre- 
mimns  is  provided  for  and  governed  by  the  terms  of  the  policy 
which  do  not  provide  for  such  refund  except  as  hereinbefore  set 
forth* 


RELIEF  OF  DESTITUTE  AMERICAN  SEAMEN. 

American  seamen  who  after  discharge  as  such  in  a  foreign  country  accept  em- 
ployment on  land,  and  do  not  return  to  the  sea  nor  apply  to  the  consul  for 
relief  for  more  than  one  year  after  their  discharge  as  seamen,  must  be 
presumed  to  have  abandoned  their  former  vocation,  and  are  not  entitled  to 
relief  as  destitute  American  seamen  under  section  4577,  Revised  Statutes. 

Comptroller  General  McCarl  to  the  Secretary  of  State,  June  27,  1922: 

I  have  your  letter  of  June  6, 1922,  requesting  decision  of  a  question 
presented  by  the  American  vice  consul  in  charge  at  Cape  Town,  South 
Africa,  in  his  dispatch  to  you  dated  May  5,  1922,  as  follows: 

As  I  am  unable  to  find  any  similar  case  mentioned  in  the  books  and  records 
on  file  in  this  consulate  general,  I  have  the  honor  to  request  the  department  for 
a  ruling  in  a  case  of  the  following  nature,  several  of  which  have  come  to  the 
attention  of  this  office : 

An  American  native-bom  citizen  who  has  been  regularly  following  the  sea 
as  a  profession  and  is  a  bona  fide  American  seaman  was  discharged  at  Durban 


DBCI8I0KS  OF  THE  COMPTBOl^LBB  GEKEBAL.  761 

In  1918,  and  enlisted  In  the  British  military  forces,  where  he  served  for  a  period 
of  three  years.  After  his  discharge  he  applied  for  relief  as  a  destitute  seaman. 
In  the  other  instance,  the  seaman  worked  for  three  years  in  the  gold  mines  in 
the  Transyaal,  when  through  the  strike  he  lost  his  employment  He  then  sought 
relief  as  a  destitute  seaman. 

I  would  greatly  appreciate  the  department's  ruling  whether  these  men,  after 
remaining  for  three  years  in  South  Africa  following  occupations  other  than 
that  of  seamen,  are  strictly  entitled  to  relief. 

Section  4577,  Bevised  Statutes,  authorizes  and  requires  American 
consuls  and  vice  consuls  to  provide  for  seamen  of  the  United  States 
who  may  be  found  destitute  in  their  districts,  respectively,  sufficient 
subsistence  and  passage  to  some  port  in  the  United  States  at  the  ex- 
pense of  the  United  States,  with  a  proviso  that  if  the  seamen  are  able 
they  shall  be  bound  to  do  duty  on  board  the  vessel  on  which  they  may 
be  transported. 

The  question  here  involved  is  whether  a  seaman,  who,  after  being 
discharged  as  such,  takes  up  another  vocation  on  land  in  a  foreign 
country  can  still  be  regarded  after  a  lapse  of  three  years  as  entitled 
to  the  relief  provided  for  in  section  4577. 

The  purpose  of  the  statute  in  question  was  to  promote  service 
in  the  United  States  merchant  marine  by  providing  relief  for  Amer- 
ican seamen  who  might  become  destitute  as  a  result  of  their  calling 
and  by  returning  said  seamen  to  the  United  States  in  order  that 
they  might  again  engage  in  the  service  of  the  United  States  mer- 
chant marine.  While  it  is  not  necessary  in  order  to  obtain  the  relief 
that  the  seaman's  last  employment  before  application  for  relief  be 
as  a  seaman  on  an  American  vessel,  yet  it  can  not  be  assumed  that 
it  was  the  intent  or  purpose  of  the  law  that  a  person  who  had  once 
been  a  seaman  of  the  United  States  should  forever  thereafter,  upon 
becoming  destitute,  be  entitled  to  the  relief  provided.  The  law 
contemplated  that  the  relief  authorized  thereunder  should  be  pro- 
vided only  to  those  who  at  the  time  of  application  for  relief  are 
by  habit  and  intent  bona  fide  members  of  the  American  merchant 
marine.  An  American  seaman  who,  after  being  discharged  as  such 
in  a  foreign  country,  accepts  employment  on  land,  and  does  not 
return  to  the  sea  nor  apply  to  the  consul  for  relief  for  more  than 
a  year  after  his  discharge  as  a  seaman,  must  be  presumed  to  have 
abandoned  his  former  vocation. 

In  the  specific  cases  referred  to  in  the  vice  consul's  dispatch  here- 
inbefore quoted  more  than  three  years  had  elapsed  since  the  per- 
sons applying  for  relief  had  last  served  as  seamen.  It  must  be  held, 
therefore,  that  they  are  not  entitled  to  relief  under  the  law  provid- 
ing relief  for  seamen  of  the  United  States  who  may  be  found  desti- 
tute. 
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PAYMENT  OF  SALARIES  AND  EXPENSES  OF  POST  OFFICE  DEPART « 

MENT  FROM  POSTAL  REVENUES. 

The  fact  that  the  salaries  and  contingent  and  miscellaneous  expenses  of  the 
Post  Office  Department  at  Washington,  D.  C,  for  the  fiscal  year  l^SS, 
act  of  June  19,  1922,  42  Stat.,  652,  are  payable  from  the  postal  revenaes 
instead  of  from  "money  in  the  Treasury  not  otherwise  appropriated,** 
does  not  change  the  status  of  the  employees  or  expenses,  and  they  remain 
employees  and  expenses  pf  the  Post  Office  Department,  subject  to  the 
laws  and  regulations  applicable  thereto,  and  do  not  become  subject  to 
the  laws  and  regulations  applicable  only  to  the  Postal  Service,  but  the  ac- 
counting procedure  and  disbursement  methods  must  conform  to  the  practice 
and  conditions  of  the  Postal  Service. 

Comptroller  General  McCarl  to  the  Postmaster  General,  June  28,  1922: 

I  have  your  letter  of  May  5,  1922,  as  follows: 

In  view  of  the  fact  that  under  the  proposed  act  "  making  appropriations  for 
the  Post  Office  Department  for  the  fiscal  year  ending  June  30.  1923,  and  for 
other  purposes"  (H.  R.  9859)  (now  act  of  June  19,  1922,  Public,  244),  the  ap- 
propriations for  salaries  and  for  contingent  and  miscellaneous  expenses  of 
the  "Post  Office  Department,  Washington,  District  of  Columbia,"  are  made 
payable  from  the  postal  revenues  instead  of  "  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,"  as  heretofore  your  opinion  is  respectfully  re- 
quested, for  the  information  of  the  Post  Office  Department  administrative  and 
accounting  officers,  relative  to  the  following: 

1.  All  salary  payments  to  employees  of  the  **  Post  Office  Department,  Wash- 
ington, District  of  Columbia,"  are  now  being  paid  from  funds  appropriated 
**  out  of  any  money  in  the  Treasury  not  otherwise  appropriated,"  and  are  made 
in  accordance  with  section  6  of  the  act  approved  June  30,  1906,  34  Stat.,  763 
(Treasury  Department  Circular  No.  35,  second  edition).  Please  advise  whether 
payment  of  salaries  to  those  employees  out  of  postal  revenues,  as  provided  in 
the  proposed  act  above  referred  to,  should  be  made  in  the  same  manner,  or  in 
accordance  with  the  provisions  set  forth  in  said  circular  for  making  salary 
payments  to  the  Postal  Service  (86  Stat,  1339). 

2.  The  form  of  pay  roll,  now  being  used  for  making  salary  payments  to  the 
employees  of  the  "  Post  Office  Dpeartment,  Washington,  District  of  Columbia," 
is  one  approved  by  the  (Comptroller  of  the  Treasury  as  provided  for  by  Treasury 
Department  Circular  No.  77,  dated  May  1,  1917,  sample  herewith.  Paragraph 
6  of  said  circular  77  states  that  "This  circular  does  not  apply  to  accounts 
relative  to  the  postal  revenues  and  expenditures  therefrom."  Will  you  please 
advise,  therefore,  whether  or  not  the  use  of  the  pay-roll  form  submitted  here- 
with can  be  continued  for  use  in  making  payments  of  salaries  to  employees  of 
the  "Post  Office  Department,  Washington,  District  of  CJoIumbia,"  from  the 
postal  revenues  as  provided  by  the  proposed  act  above  referred  to? 

3.  There  is  submitted  herewith  a  sample  of  the  voucher  form  (Exhibit  A) 
now  used  for  making  purchases  from  contingent  and  miscellaneous  appropria- 
tions for  the  "  Post  Office  Department,  Washington,  District  of  Columbia," 
made  "  out  of  any  money  in  the  Treasury  not  otherwise  appropriated."  Please 
advise  whether  or  not  the  use  of  that  voucher  form  can  be  continued  for 
making  purchases  for  the  "Post  Office  Department,  Washington,  District  of 
Columbia,"  from  postal  revenues,  as  provided  by  the  proposed  act  above  referred 
to,  or  should  the  voucher  form  now  used  for  making  purchases  for  the  Postal 
Service  out  of  postal  revenues  (Exhibit  B)  be  used  for  that  purpose? 

4.  Accounts  covering  expenditures  for  salaries  and  contingent  and  miscel- 
laneous expenses  of  the  "Post  Office  Department,  Washington,  District  of 
Columbia,"  made  from  appropriations  "  out  of  any  money  In  the  Treasury  not 
otherwise  appropriated,"  are  rendered  in  accordance  with  the  statutes  and 
Treasury  regulations  governing  expenditures  from  those  funds.  Will  you  please 
advise  whether  expenditures  made  for  those  purposes  out  of  postal  revenues, 
as  provided  in  the  proposed  act  above  referred  to,  should  continue  to  be  rendered 
in  the  same  manner  or  should  they  be  submitted  in  accordance  with  the  laws 
and  regulations  governing  other  accounts  covering  expenditures  firom  postal 
revenues? 

5.  The  disbursing  clerk  of  the  Post  Office  Department  now  obtains  official 
credit  for  funds  for  making  payment  of  salaries  and  expenditures  tor  the 
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••  Post  Office  Department,  Washington,  District  of  Columbia,"  from  appropria- 
tions made  "out  of  any  money  in  the  Treasury  not  otherwise  appropriated," 
by  the  use  of  the  enclosed  requisition  form  (Exhibit  0).  Will  you  kindly  ad- 
vise whether  accounts  covering  appropriations  for  the  "  Post  Office  Department, 
Washington,  District  of  Columbia,"  from  the  postal  revenues,  as  provided  in 
the  proposed  act  above  referred  to,  can  be  set  up  in  the  division  of  bookkeeping 
and  warrants,  Treasury  Department,  so  as  to  enable  the  disbursing  clerk.  Post 
Office  Department,  to  continue  to  obtain  his  official  credit  for  necessary  funds 
by  use  of  the  requisition  form  herewith  enclosed?  If  not,  kindly  advise  what 
procedure  should,  in  your  opinion,  be  followed  in  order  for  the  disbursing  clerk 
to  obtain  necessary  funds  for  making  said  expenditures  from  postal  revenues^ 
as  provided  by  the  proposed  act  above  referred  to. 

6.  As  supplies  for  the  "  Post  Office  Department,  Washington,  District  of  Co- 
lumbia," will  be  paid  for  from  postal  revenues,  under  the  provisions  of  the 
proposed  act  above  referred  to,  should  the  purchase  of  those  supplies  continue 
to  be  made  under  the  General  Supply  schedule  of  contracts,  or  should  the 
Postal  Service  schedule  of  contracts  be  made  to  cover  all  supplies  needed  by 
the  Post  Office  Department,  so  that  they  may  be  purchased  under  those 
contracts? 

7.  When  salaries  of  the  employees  of  the  department  proper  at  Washington 
are  paid  from  funds  appropriated  out  of  postal  revenues,  as  provided  for  in  the 
proposed  act  above  referred  to,  should  leave  be  granted  to  them  upon  the  basis 
of  the  regulations  governing  leave  for  the  Postal  Service  employees  in  the 
field,  and  should  they  be  granted  compensatory  time  for  Sunday  and  holiday 
service  as  provided  for  the  employees  of  the  field  service,  or  should  they  con- 
tinue to  be  granted  leave  on  the  same  basis  that  it  is  now  granted  to  them, 
without  compensatory  time  for  Sunday  and  holiday  service? 

8.  Please  also  advise  whether  or  not  in  your  opinion  the  provision  of  law 
applying  to  employees  of  the  Postal  Service,  whereby  they  can  not  be  dropped 
from  the  rolls  until  after  one  year's  absence,  when  absent  on  account  of 
illness,  will  apply  to  employees  of  the  department  proper  at  Washington  when 
their  salaries  are  paid  from  funds  appropriated  out  of  the  postal  revenues,  as 
provided  for  in  the  proposed  act  above  referred  to. 

The  evident  purpose  of  the  provision  in  the  appropriation  act 
to  which  you  refer  is  to  make  expenses  of  the  Post  OflSce  Department, 
as  heretofore  distinguished  from  expenses  of  the  Postal  Service,  a 
charge  against  the  postal  revenue,  in  the  same  manner  and  to  the 
same  extent  that  expenses  of  the  Postal  Service  are  so  charged.  The 
new  provision  does  not  change  the  character  of  expenses  of  the 
Post  Office  Department  in  Washington  as  departmental  expenses, 
nor  does  it  merge  the  personnel  of  the  department  into  the  Postal 
Service  or  make  them  Postal  Service  employees  within  the  meaning 
of  laws  and  regulations  relating  specifically  to  Postal  Service  em- 
ployees. 

The  questions  you  submit  are  decided  specifically,  as  follows : 

1.  Employees  of  the  Post  Office  Department  will  continue  to  be 
departmental  employees  subject  to  general  laws  and  regulations 
governing  such  employees  and  not  to  the  special  laws  and  regula- 
tions for  the  Postal  Service.  Salary  payments  to  departmental  em- 
ployees will  be  governed  by  section  6  of  the  act  of  June  30,  1906, 
34  Stat.,  763,  and  not  by  section  4  of  the  act  of  March  4,  1911,  36 
Stat.,  1339,  relating  specially  to  employees  in  the  Postal  Service. 

2  The  pay  roll  in  question  was  prepared  and  approved  with  a 
view  to  payment  from  Treasury  appropriations  and  not  from  postal 
revenues.    It  should  be  adapted  to  the  changed  method  of  payment 
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You  may  submit  for  approval  a  redraft  of  the  roll  form  with 
8uch  changes  as  may  be  necessary  in  your  judgment  to  adapt  it  to 
payments  from  postal  revenues. 

3.  While  the  expenses  of  the  Post  Office  Department  will  here- 
after be  payable  from  the  postal  revenues  such  expenses  will  con- 
tinue to  be  departmental  expenses  subject  to  general  laws  and  regu- 
lations governing  the  incurrence  and  payment  of  such  expenses. 
Voucher  forms  should  be  changed  only  to  the  extent  necessary  to 
adapt  them  to  payment  from  the  postal  revenue  instead  of  from 
appropriations  as  heretofore.  You  may  submit  for  approval  a 
redraft  of  the  voucher  form  modified  as  you  may  think  appropriate 
to  payment  from  the  postal  revenue. 

4.  This  question  is  too  broad  and  general  in  terms  to  admit  of  more 
than  a  broad  and  general  answer.  While  these  expenditures  will 
hereafter  be  made  from  the  postal  revenue  they  will  continue  to  be 
departmental  expenses,  and  as  such  will  be  subject  to  general  laws 
and  regulations  governing  such  expenditures.  They  will  appear, 
however,  in  accounts  for  the  postal  revenues,  and  in  matters  of  rendi- 
tion and  accounting  procedure  it  may  be  that  they  must  conform  to 
Postal  Service  conditions.  The  particulars  of  such  modification  of 
present  procedure  as  may  be  necessary  to  adapt  the  rendition  and 
settlement  of  these  accounts  to  the  new  method  of  payment  will  be 
taken  up  as  a  matter  of  accounting  and  considered  by  this  office  in 
that  connection. 

5.  I  find  no  authority  of  law  for  setting  up  on  the  books  of  the 
Treasury  the  appropriation  account  which  you  suggest,  or  for  draw- 
ing money  from  the  Treasury  on  requisition  for  account  of  the  postal 
revenues  for  any  other  purpose  than  to  meet  deficiencies  in  the 
postal  revenues  as  provided  by  law.  Existing  laws  and  regulations 
provide  for  expenditure  of  the  postal  revenues  directly  from  postal 
funds  by  the  Postal  Service  through  disbursements  of  postmasters 
authorized  to  disburse  such  funds,  or  from  postal  revenues  in  the 
Treasury  upon  certification  by  the  General  Accounting  Office  and 
warrant  of  the  Postmaster  General.  Disbursements  for  expenses  of 
the  Post  Office  Department  at  Washington  may  hereafter  be  made 
either  from  postal  funds  transferred  to  the  credit  of  an  authorized 
disbursing  officer  of  the  Post  Office  Department  in  the  manner  pro- 
vided by  sections  4042,  4043,  Revised  Statutes,  for  transfer  of  funds 
to  and  between  disbursing  postmasters,  or  through  certification  and 
warrant  drawn  on  such  revenues  in  the  Treasury  as  in  the  case  of 
like  payments  of  expense  of  the  Postal  Service. 

6.  Section  4  of  the  act  of  June  17, 1910,  86  Stat.,  631,  provides  for 
purchase  through  General  Supply  Committee  schedules  of  supplies 
^  for  the  executive  department  and  other  Government  establishments 
tn  Washington.''    Supplies  for  the  Post  Office  Department  in  Wash* 
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ington  will  oontiBQe  to  be  sapplies  for  an  executive  department  to 
he  purchased  through  Genentl  Supply  Committee  schedules  not- 
withstanding the  payment  therefor  from  postal  revenues. 

7.  Payment  of  these  employees  from  postal  revenues  will  not  make 
them  employees  of  the  Postal  Service.  They  will  continue  to  be 
•departmental  employees  subject  to  the  laws  and  regulations  govern- 
ing such  employees,  with  compensation,  allowances,  and  benefits  un- 
<;hanged  by  the  statutory  provision  for  payment  of  their  salaries  and 
expenses  from  the  postal  revenues. 

8.  The  provision  in  the  act  of  July  28, 1916,  39  Stat,  413,  that  the 
Postmaster  General  shall  not  approve  or  continue  any  rule  or  regula- 
tion which  terminates  the  employment  of  any  employee  by  reason  of 
absence  on  account  of  illness  for  a  period  of  less  than  one  year,  which 
is  understood  to  be  the  law  referred  to  in  this  connection,  clearly 
relates  to  employees  of  the  Postal  Service.  The  inclusion  of  depart- 
mental employees  in  the  Postal  Service  appropriation  act  for  the 
fiscal  year  1923  does  not  change  their  status  to  that  of  Postal  Service 
employees,  nor  does  it  operate  to  extend  to  them  this  general  pro- 
vision of  law  made  for  employees  of  the  Postal  Service. 


SPECIAL  CLERKS— POST  OFFICE  DEPARTMENT. 

In  classifying  postal  employees  under  the  provisions  of  the  act  of  June  5, 1920, 
41  Stat,  1045,  it  is  within  the  scope  of  the  authority  of  the  Postmaster 
General  to  classify  stenographers  and  other  employees,  not  specifically 
provided  for  under  said  act,  as  clerks  of  one  of  the  five  grades  provided 
for  therein  according  to  length  of  service. 

The  provision  of  section  2  of  the  act  of  July  21,  1021,  42  Stat^  144,  requiring 
that  certain  classes  of  postal  clerks,  including  stenographers,  assigned  as 
clerks,  grade  five,  be  given  designation  and  status  of  special  clerks,  is 
applicable  only  to  those  who  were  assigned  to  grade  five  on  July  1,  1920, 
and  is  not  applicable  to  a  stenographer  who  was  on  July  1, 1920,  assigned  to 
a  grade  other  than  five. 

Comptroller  General  McCarl  to  Postmaster  General,  June  28,  1922: 

I  have  your  letter  of  June  5, 1^22,  requesting  decision  of  a  question 
presented  as  follows : 

The  progressive  status  of  Henry  D.  Bennett,  a  clerical  employee  of  the  pout 
office  at  Boston,  Massachusetts,  as  shown  by  the  records  of  this  bureau  is  as 
follows : 

Transferred  from  the  War  Department  as  stenographer  at  $1,200  and  bonus 
-of  $200,  February  27,  1920. 

Reclassified  as  derk  of  the  third  grade,  $1,600,  under  act  of  June  5,  1020, 
-effective  July  1,  1920. 

Promoted  to  $1,700  July  1,  1920,  under  the  Lodge  amendment  to  the  act 
approved  March  1,  1921,  giving  credit  for  military  service — 3,448  hours. 

Promoted  to  clerk  of  the  fifth  grade,  $1,800  per  annum,  April  1,  1921. 

Based  upon  the  rulings  by  the  Comptroller  of  the  Treasury  Department 
^ated  June  27,  1919,  and  April  24,  1920  that  stenographers  came  within  the 
eategory  of  supervisory  officials  in  offices  of  the  first  class  and  were  entitled 
to  receive  not  less  than  $100  per  annum  in  excess  of  the  sixth  grade  salary 
4Hrovided  for  clerks  and  carriers  an  order  was  issued  on  February  23,  1921» 
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giving  Mr.  Bennett  a  basic  salary  of  $1,600  per  annum,  and  $200  per  annnni 
bonus,  equivalent  to  $1,800,  effective  from  February  27,  1920,  the  date  he  was 
transferred  to  the  position  of  stenographer  at  $1,2(X)  per  annum. 

The  progressive  status  of  Anna  E.  Farrell,  a  clerical  employee  of  the  post 
office  at  Boston,  Massachusetts,  is  as  follows : 

Appointed  stenographer  from  the  register  November  11,  1918,  at  $1,000  per 
annum. 

Promoted  January  1,  1920,  to  $1.10'    with  $200  bonus. 

Reclassified  under  the  provisions  of  the  act  of  June  5,  1920,  as  clerk  of  the 
•econd  grade,  $1,500  per  annum,  effective  July  1,  1920. 

Promoted  to  clerk  of  the  third  grade,  $1,600  per  annum,  July  1,  1921, 

Mr.  Bennett  and  Miss  Farrell  raise  the  point  that  the  department  has  erred 
In  fixing  their  classification  and  pay  status  and  allege  that  they  come  fairly 
within  the  scope  of  section  2  of  the  act  of  July  21,  1921,  known  as  the  Steener- 
son  Act,  and  that  under  its  provisions  they  should  have  been  restored  to  the 
status  of  special  clerks. 

Section  2  of  the  act  approved  July  21,  1921.  provides: 

"  CU  rks  in  the  executive,  finance,  money  order,  postal  savings,  reg'stry,  and 
other  divisions  of  first-class  post  oflSces  who  were  designated  as  special  clerks, 
finance  clerks,  cashiers,  foremen,  bookkeepers,  chief  stamp  clerks,  mailing 
clerks,  and  stenographers  on  June  30,  1920,  and  who  were  on  and  after  July 
1,  1920.  assigned  as  clerks,  grade  five,  shall,  from  and  after  the  passage  of  this 
act,  unless  they  were  demoted  for  cause,  be  given  the  designation  and  status 
of  special  clerks,     •     ♦     ♦.*• 

Neither  Clerk  Bennett  nor  Clerk  Farrell  was  on  July  1,  1920,  assigned  as 
clerk  of  grade  five,  but  on  July  1,  1920.  Clerk  Bennett  was  reclassified  as  a 
clerk  of  the  third  grade,  $1,600,  and  Clerk  Farrell  reclassified  as  a  clerk  of  the 
second  grade,  $1,500  per  annum,  and  consequently  the  department  holds  that 
they  are  not  entitled  to  the  provisions  of  section  2  of  the  act  of  July  21,  1921 ; 
and  in  the  reclassification  of  these  clerks  on  July  1,  1920,  which  was  predicated 
on  their  status  on  February  27,  1920,  In  the  case  of  Mr.  Bennett,  and  June  30, 

1919,  in  the  case  of  Miss  Farrell,  the  department  holds  that  the  status  which 
they  held  from  February  27,  1920,  and  July  1,  1919,  respectively,  to  and  includ- 
ing June  30,  1920,  was  temporary  in  its  nature  and  under  a  special  provision 
of  law,  as  it  is  stipulated  in  the  act  making  appropriation  for  the  service  of 
the  Post  Oflftce  Department  for  the  fiscal  year  ended  June  30,  1920,  "That 
during  the  fiscal  year  ending  June  30,  1920.  •  •  ♦  no  •  •  ♦  super- 
visory ofllcial  at  offices  of  the  first  class  shall  receive  less  salary  than  $100  per 
annum  in  excess  of  the  sixth-grade  salary  provided  for  clerks  and  carriers  In 
the  City  Delivery  Service  ♦  ♦  ♦,"  this  provision  being  the  one  upon  which 
the  Comptroller  of  the  Treasury,  under  date  of  June  27,  1919,  and  of  April  24, 

1920,  based  his  rulings  that  stenographers  came  within  the  category  of  super- 
visory oflScials  and  upon  which  the  department  allowed  these  two  clerks  each 
a  salary  of  $1,600  and  $200  bonus  as  hereinbefore  stated. 

Upon  the  premises,  citation  of  rulings,  and  law  herein  set  forth  a  ruling 
from  you  is  requested  in  the  case  of  each  of  the  clerks  herein  referred  to,  that 
whether  or  not  the  department's  contention  that  these  clerks  are  not  entitled 
under  the  provisions  of  section  2  of  the  act  of  July  21,  1921,  to  the  designation 
of  special  clerks  as  therein  provided  is  correct,  and  whether  the  department 
proceeded  properly  and  within  its  rights  in  determining  and  fixing  the  grate 
status  under  the  reclassification  act  of  June  5,  1920,  on  July  1,  1920. 

In  reply  you  are  advised  that  the  increases  in  compensation  pro- 
vided under  section  2  of  the  act  of  February  28,  1919,  40  Stat.,  1198, 
for  stenographers  in  the  Postal  Service  for  the  fiscal  year  ending 
June  30,  1920,  were  temporary  increases  applicable  to  that  fiscal 
year  only,  and  that  since  no  provision  was  made  in  the  act  of  June 
6,  1920,  41  Stat.,  1045,  for  stenographers  in  the  Postal  Service  for 
the  fiscal  year  1921  the  Postmaster  General  was  entirely  within  the 
scope  of  his  authority  in  classifying  stenographers  as  clerks  of  on€ 
of  the  five  grades  provided  for  under  said  act  of  June  5, 1920|  baaing 
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sach  classification  upon  length  of  service  and  assuming  that  the 
original  appointment  was  as  clerk. 

The  grade  to  which  Mr.  Bennett  was  classified  on  July  1,  1920, 
under  authority  of  the  act  of  June  5,  1920,  was  grade  8,  and  the 
grade  to  which  Miss  Farrell  was  classified  was  grade  2.  Since 
neither  of  them  was  assigned  as  a  clerk  grade  5  on  July  1, 1920,  the 
provision  in  section  2  of  the  act  of  July  21, 1821,  42  Stat.,  144,  requirr 
ing  that  clerks  who  were  designated  as  stenographers  on  June  3Q, 

1920,  and  who  were  assigned  as  clerks  of  grade  6  on  July  1,  1920, 
be  given  the  designation  of  special  clerks  from  and  after  July  21, 

1921,  has  no  application  to  them. 

The  question  whether  they  or  either  of  them  should  be  given  the 
designation  of  special  clerk  as  a  reward  for  faithful  and  meritorious 
service  under  authority  of  the  first  clause  of  said  section  2  is  a  matter 
for  administrative  determination. 


LAND-GRANT  DEDUCTIONS  FOR  TRANSPORTATION  OF  INDIVIDUAL 

MEMBERS  OF  THE  ARMY. 

The  term  "troops  of  the  United  States"  in  the  land-grant  acts  Includes  each 
and  every  member  of  the  Army  traveling  on  official  business  who  is 
embraced  within  that  term  whether  traveling  alone  or  with  others. 

Decision  by  Comptroller  General  McCarl,  June  28,  1922: 

The  St.  Louis-San  Francisco  Railway  Co.  applied,  per  letter  of 
May  23,  1922  (file  Govt  2879),  for  review  of  settlement  W-64581, 
April  27,  1922,  in  disallowing  $5.96  on  its  claim  for  transportation 
during  February,  1922,  per  bill  C-12038,  February,  1922,  request 
3735932,  of  an  enlisted  man  from  St.  Louis,  Mo.,  to  Quanah,  Tex., 
and  for  deduction  from  said  bill  of  $18.32  on  account  of  overpay- 
ments on  bills  C-3018,  C-3075,  and  C-3072,  as  per  voucher  1080,  sub- 
vouchers  449,  467,  and  469,  accounts  of  Capt.  E.  O.  Hopkins  for  the 
month  of  April,  1921. 

The  amount  allowed  on  bill  C-12038  has  been  accepted  as  per 
Treasury  check  dated  May  3, 1922,  for  $1.91,  issued  on  War  warrant 
No.  33732,  May  1,  1922.  If  the  disallowance  on  this  item  was  not 
acceptable  to  the  claimant  the  check  issued  in  payment  thereof 
should  have  been  forwarded  with  the  application  for  review.  The 
acceptance  of  payment  must  be  held  as  closing  the  transaction  in- 
volving this  disallowance. 

The  deduction  of  $18.32  on  account  of  three  overpayments  by  a 
disbursing  officer  does  not  involve  the  acceptance  of  payment  of  lesser 
amounts  than  claimed  on  said  items  and  therefore  the  rule  that  the 
acceptance  of  payment  closes  the  transaction  for  which  the  payment 
was  made  has  no  application  thereto.    The  contention  of  the  claimant 
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as  to  the  validitj  of  the  said  deduction  therefore  requires  oonsiderm- 
tioiL 

The  deduction  because  of  overpayments  by  the  disbursing  ciScet 
9,ggregBtmg  $18.32  in  the  three  cases  indicated  was  determined  to 
have  been  made  in  the  payment  of  full  commercial  fares  without  any 
deduction  whatever  for  the  transportation  of  three  enlisted  men 
traveling  on  official  business  of  the  Army.  The  major  portion  of  the 
overpajrments  thus  determined  was  the  amount  authorized  to  be  de- 
ducted from  commercial  fares  in  accordance  with  the  land-grant  acts 
in  making  payment  for  the  transportation  of  troops  of  the  United 
States. 

The  claimant  contends  that  the  land-grant  acts  are  applicable  to 
troops  as  a  body  of  soldiers  or  soldiers  collectively,  and  not  to  indi- 
vidual travel  which  was  furnished  in  these  cases. 

The  transportation  under  consideration  was  rendered  in  part  over 
a  railroad  which  received  grant  of  lands  on  condition  thab — 

The  said  railroad  shall  be  and  remain  a  pubUc  hi^^hway  for  the  use  of  the 
Government  of  the  United  States,  free  from  toll  or  other  charge  upon  the 
transportation  of  any  property  or  troops  of  the  United  States. 

Under  the  provisions  of  the  appropriation  acts  the  payment  for 
the  class  of  transportation  services  indicated  by  the  act  rendered 
the  Government  over  said  land-grant  roads  is  not  to  exceed  fifty  per 
cent  of  the  tariff  rates  applicable  for  such  service. 

The  reduction  from  tariff  rates  thus  required  applies  to  the 
transportation  of  "any  property  or  troops  of  the  United  States." 
It  is  a  cardinal  rule  of  construction  of  statutes  that  the  intent  of 
the  legislation  is  to  prevail,  and  such  intent  is  to  be  determined  from 
the  language  as  expressed  in  the  statute,  which  language  is  to  be 
given  its  clear,  plain,  ordinary  and  obvious  meaning.  The  statute 
itself  furnishes  the  best  means  of  its  own  exposition.  If  the  intent 
of  the  act  can  be  clearly  ascertained  from  a  reading  of  its  provis- 
ions that  intent  will  prevail  without  resorting  to  other  aids  for 
construction. 

The  act  under  consideration  specifies  "  any  property  or  troops  of 
the  United  States. "  The  word  "  any  "  means  "  one  out  of  many  " 
or  "some — an  indefinite  number  or  quantity. **  The  phrase  "any 
property  or  troops"  clearly  indicates  an  indefinite  quantity  of 
property  or  indefinite  number  of  troops;  in  other  words,  no  speci- 
ied  quantity  of  property  or  number  of  troops  is  required  for  the 
application  of  the  terms  of  the  act.  It  is  immaterial  how  small 
may  be  the  quantity  of  property  or  the  number  of  troops.  There- 
fore, the  act  applies  to  each  and  every  person  who  may  be  embraced 
in  the  term  "  troops  of  the  United  States "  whether  such  person  be 
traveling  alone  or  with  other& 
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The  meaning  of  the  language  is  so  apparent  on  its  face  that  there 
can  be  no  question  relating  thereto,  and  consequently  there  is  no 
need  for  construction.  Any  other  interpretation  than  the  obviously 
expressed  meaning  of  the  words  used  in  their  plain,  ordinary  sense 
urould  be  a  forced  construction,  contrary  to  and  in  violation  of  the 
l&nguage  used. 

If  there  is  any  doubt  as  to  the  interpretation  of  the  language  used 
in  case  of  a  public  grant,  such  language  must  be  construed  in  favor 
of  the  Government,  it  being  a  rule  of  law  that  public  grants  are 
construed  in  favor  of  the  (Jovemment  on  grounds  of  public  policy 
and  can  not  be  extended  by  implication  in  favor  of  the  grantee 
beyond  the  natural  and  obvious  meaning  of  the  words  employed. 
In  Central  TransportccHon  Co.  v.  Pidlman^a  Palace  Car  Co.^  139 
U.  S.,  24,  the  Supreme  Court  of  the  United  States  says : 

By  a  familiar  rale  every  grant  of  property  or  of  privileges  or  franchises,  if 
ambignons,  is  to  be  construed  against  the  grantee  and  in  favor  of  the  public, 
because  an  intention  on  the  part  of  the  Government  to  grant  to  private  persons 
or  to  a  particular  corporation  property  or  rights  in  which  the  whole  public 
is  interested  can  not  be  presumed,  unless  unequivocally  expressed  or  necessarily 
tc  be  implied  in  the  terms  of  the  grant,  and  because  the  grant  is  supposed  to 
be  made  at  the  soUcitation  of  the  grantee  and  to  be  drawn  up  by  Mm  or  by 
his  agents,  and  therefore  the  words  used  are  to  be  treated  as  those  of  the 
grantee,  and  this  rule  of  construction  is  a  wholesome  safeguard  of  the  interests 
of  the  pubUc  against  any  attempt  of  the  grantee  by  the  insertion  of  ambiguous 
language  to  take  what  could  not  be  obtained  in  clear  and  express  terms. 

Furthermore,  it  is  clearly  established  that  the  action  during*  many 
years  of  the  department  charged  with  the  execution  of  a  statute 
should  be  respected  and  not  overturned  except  for  cogent  reasons. 
United  States  v.  FinneU^  185  U.  S.,  236,  244.  This  principle  has 
been  expressed  by  the  Supreme  Court  of  Oregon  in  the  case  of  KeUey 
T*  Multnamah  Covmtyy  18  Oreg.,  356, 359,  as  follows : 

In  an  cases  where  those  persons  whose  duty  it  is  to  execute  a  law  have 
uniformly  given  it  a  particular  construction  and  that  construction  has  been 
acquiesced  in  and  acted  upon  for  a  long  time  it  Is  a  contemporary  exposition 
of  the  statute,  which  always  ccmimands  the  attention  of  the  courts  and  wiU  be 
f oUowed,  unless  it  clearly  and  manifestly  appears  to  be  wrong. 

It  has  been  the  general  rule  and  universal  practice  of  the  account- 
ing officers  for  probably  4S  years  that  the  reduced  rates  authorized 
to  be  paid  for  the  transportation  over  land-grant  railroads  of  troops 
of  the  United  States  apply  for  the  transportation  of  any  person 
who  may  properly  be  embraced  in  the  term  "  troops  of  the  United 
States,'^  without  regard  to  the  number  thus  transported  at  one  time, 
whether  as  individuals  or  otherwise.  This  method  of  settling  the 
accounts  for  such  transportation  service  has  been  universally  recog- 
nized by  practically  all  interested  carriers  without  protest  or  objec- 
tion. There  appears  to  be  no  authority  whatever  for  a  different  in- 
terpretation. The  persons  for  whom  the  transportation  under  con- 
nderation  was  furnished  were  enlisted  men  of  the  Army,  who  were. 
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therefore,  included  within  the  term  ^Hroops  of  the  United  States.** 
The  payment  for  the  service  is,  therefore,  required  to  be  made  in 
accordance  with  the  reductions  authorized  for  the  transportation 
of  "  troops  of  the  United  States." 

The  settlement   above  indicated   was   therefore  correct,   and  is 
affirmed. 


COMMUTATION  OF  RATIONS  FOR  ENUSTEO  MEN  OF  ARMY. 

To  entitle  an  enlisted  man  of  the  Army  to  commutation  of  rations  there  must  be 
an  assignment  by  competent  authority  to  duty  at  a  place  where  rations  in 
kind  can  not  be  economically  furnished  and  an  order  authorizing  the 
commutation  issued  before  or  within  a  reasonable  time  after  the  assign- 
ment stating  that  it  is  impracticable  for  the  Grovemment  to  furnish  him 
subsistence  in  kind. 

Comptroller  General  McCarl  to  the  Secretary  of  War,  June  28,  1922: 

There  has  been  received  your  communication  of  June  12,  1922, 
making  reference  to  decision  of  May  23,  1922,  and  of  June  3,  1922, 
with  reference  to  claims  for  commutation  of  rations,  as  to  which  you 
inquire  whether  issuance  by  competent  authority  of  an  order  author- 
izing the  payment  of  commutation  of  rations  is  necessary  in  advance 
of  performance  of  duty  as  a  condition  precedent  to  such  payment. 

The  particular  question  considered  and  decided  in  the  decision  of 
May  23,  1922,  was  the  right  of  an  enlisted  man  on  detached  duty  to 
commutation  of  rations  for  the  period  April  7  to  13,  1922,  where  it 
was  impracticable  to  furnish  him  with  rations  in  kind,  when  assigned 
to  the  duty  by  competent  authority,  relieving  an  enlisted  man  in 
receipt  of  commutation  of  rations,  and  when  the  order  authorizing  the 
payment  of  commutation  was  issued  April  14,  1922. 

The  particular  question  presented  and  decided  in  the  decision  of 
June  3,  1922,  so  far  as  it  concerned  rations,  was  the  right  under  an 
order  dated  May  1, 1920,  of  an  enlisted  man  assigned  more  than  nine 
years  prior  thereto  to  duty  carrying  the  mails  between  a  military 
station  and  a  post  oflSce  during  the  period  April  19, 1911,  to  February 
6,  1913,  to  commutation  of  rations  when  the  schedule  of  the  trips 
was  such  that  he  could  have  had  his  morning  and  noonday  meal  at 
the  station  and  carried  rations  in  kind  for  his  evening  meal.  Ob- 
viously, the  facts  in  the  two  cases  are  entirely  different  and  one  is  not 
a  precedent  for  the  other. 

Commutation  of  rations  in  the  military  service  is  money  paid  in 
substitution  of  rations  in  kind,  and  the  principle  which  governs  these 
payments  is  that  commutation  will  not  be  allowed  where  subsistence 
in  kind  is,  or  may  be,  provided  by  the  United  States.  Jaegle  v. 
United  States^  28  Ct.  Clsi,  133.  As  a  condition  precedent  to  this 
payment  the  enlisted  man  must  be  on  duty  where  rations  in  kind 
are  not,  and  can  not  be,  economically  issued.    To  meet  the  condition 
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there  must  be  an  assignment  to  duty  by  competent  authority  and  the 
order  authorizing  the  payment  of  commutation  must  state  the  fact  that 
it  is  impracticable  for  the  Government  to  furnish  him  with  sub- 
sistence in  kind. 

It  is  not  required,  though  highly  desirable,  that  the  question 
whether  subsistence  in  kind  can  be  economically  furnished  by  the 
United  States  should  be  investigated  and  orders  issued  for  commuta- 
tion prior  to,  or  at  the  time  of,  the  assignment.  Where  such  is  not 
possible,  the  facts  with  relation  thereto  should  be  stated  and  the  order 
should  be  issued  while  the  facts  are  clear  in  the  mind  of  the  officer 
making  the  assignment,  and  within  a  reasonable  time  thereafter;  the 
decision  of  May  23,  1922,  showed  facts  and  the  issuing  of  the  order 
under  which  an  affirmative  conclusion  was  clear;  The  decision  of 
June  3, 1922,  showed  facts  and  the  issuing  of  the  order  under  which  a 
negative  conclusion  was  clear. 


MEDICAL  TREATMENT  FOR  ENLISTED  MEN  OF  ARMY  AND  DEATH 

.  GRATUITY  TO  THEIR  DEPENDENTS. 

The  payment  of  the  six  months'  death  gratuity,  imder  the  act  of  December  17, 
1919,  41  Stat,  367,  when  the  enlisted  man  dying  in  the  service  leaves  no 
widow  or  children  surviving,  is  conditioned  upon  the  previous  designation  of 
a  dependent  relative,  and,  if  no  designation  be  made,  proof  of  dependency 
alone  does  not  entitle  a  relative  of  the  deceased  soldier  to  the  gratuity. 

Reimbursement  is  not  authorized  for  medical  treatment  furnished  an  enlisted 
man  by  a  civilian  physician  during  a  time  when  the  medical  service  of  the 
Army  was  avaUable,  and,  in  the  opinion  of  responsible  officers,  was  sufficient 
for  his  care. 

Decision  by  Comptroller  General  McCarl,  June  29,  1922: 

E.  F.  Rickerson  requested  February  9,  1922,  review  of  settlement 
No.  W-777455,  dated  November  10,  1921,  by  which  was  disallowed 
the  claim  of  claimant  herein  and  Mrs.  Cora  L.  Eickerson,  father 
and  mother,  respectively,  of  Arthur  W.  Rickerson,  private  first  class. 
Sup.  Det.,  Air  Service,  United  States  Army,  who  died  in  the  service 
March  4,  1921,  for  an  amount  equal  to  six  months'  pay  of  Private 
Rickerson,  thought  to  be  payable  under  the  act  of  December  17, 1919, 
41  Stat.,  367,  providing  for  such  payment  to  the  widow  or  child  or 
children,  or  if  there  be  neither  widow  nor  child,  to  any  other  pre- 
viously designated  dependent  relative,  of  an  officer  or  enlisted  man  of 
the  Regular  Army  dying  in  the  service. 

There  is  also  in  the  papers  an  unsettled  claim  of  claimant,  growing 
out  of  the  death  of  Private  Rickerson,  for  reimbursement  of  the 
amount  paid  a  civilian  physician  for  attendance  during  the  soldier's 
last  illness.  The  investigation  into  the  merits  of  this  item  having 
been  completed,  it  will  also  be  disposed  of  in  this  review. 

With  respect  to  the  first  item  the  War  Department  has  reported  its 
records  show  that  the  deceased  Arthur  W.  Rickerson  was  unmar- 
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ried  and  that  dnring  his  service  he  did  not  designate  a  dependent  to 
whom  the  death  gratuity  should  be  paid. 

Section  1  of  the  act  of  December  17,  1919,  provides : 

That  hereafter,  immediately  upon  official  notification  of  the  death  from 
wounds  or  disease,  not  the  result  of  his  own  misconduct,  of  any  officer  or  en- 
listed man  on  the  active  list  of  the  Regular  Army  or  on  the  retired  Ust  when 
on  active  duty,  the  Quartermaster  General  of  the  Army  shall  cause  to  be  paid 
to  the  widow,  and  if  there  be  no  widow  to  the  child  or  children,  and  if  there 
be  no  widow  or  child  to  any  other  dependent  relative  of  such  officer  or  enlisted 
man  previously  designated  by  him,  an  amount  equal  to  six  months'  pay  at  the 
rate  received  by  such  officer  or  enlisted  man  at  the  date  of  his  death.  The 
Secretary  of  War  shall  establish  regulations  requiring  each  officer  and  enlisted 
man  having  no  wife  or  child  to  designate  the  proper  dependent  relative  to 
whom  this  amount  shall  be  paid  in  case  of  his  death.  Said  amount  shaU  be 
paid  from  funds  appropriated  for  the  pay  of  the  Army. 

The  previous  designation  of  a  dependent  relative  other  than  a 
wife  or  child,  is,  under  the  statute,  a  prerequisite  to  payment  of  the 
amount;  if  there  has  been  no  such  previous  designation  no  payment 
is  authorized  to  the  relative  or  relatives  of  an  officer  or  enlisted  man 
(other  than  his  widow  or  child) ,  even  though  the  fact  of  dependency 
is  established. 

It  was  for  this  reason  the  present  claim  was  disallowed ;  that  ac- 
tion was  in  strict  accord  with  the  law  and  the  settlement  must  be,  and. 
is,  sustained. 

Eeimbursement  of  $42  paid  by  claimant  to  a  civilian  physician 
for  attendance  during  the  last  illness  of  Private  Eickerson  is  claimed, 
because  in  the  opinion  of  the  parents  of  the  soldier  the  Army  medi- 
cal  facilities  at  the  station  hospital  at  Souther  Field,  Americus,  Ga., 
were  inadequate.  The  Surgeon  General  of  the  Army  has  reported 
that  the  Army  medical  facilities  and  services  available  there  at  the 
time  were  sufHcient.  However,  it  appears  from  the  papers  that  the 
parents  of  the  soldier,  who  were  present,  became  alarmed  at  the 
patient's  condition  and  requested  permission  to  call  in  their  private 
physician.  That  permission  was  granted,  but  the  civilian  physician 
was  not  called  by  or  on  behalf  of  the  Government,  for  the  reason 
that  in  the  opinion  of  the  responsible  officers,  available  facilities 
were  sufficient.  The  Government  is  not  obligated  to  pay  for  the 
services  voluntarily  procured  by  claimant  to  supplement  the  service 
furnished  by  the  Government.  It  may  also  be  remarked  that  the 
appropriation  under  "  Medical  and  Hospital  Department,  1921,"  41 
Stat,  967,  is  available  for  the  payment  of  civilian  physicians  for 
eervice  rendered  personnel  of  the  Army  only  when  ^^  medical  care 
and  treatment  '^  is  "  not  otherwise  provided  for."  In  this  case  pro- 
vision was  otherwise  made  {i,  e,j  the  Medical  Service  of  the  Army) 
and  the  appropriation  is  not  available  for  the  payment  of  the  claim. 
.Accordingly,  on  the  facts  of  the  case  this  item  is  disallowed* 
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TRANSPORTATION  INCIDENTAL  TO  SUBSISTENCE. 

Transportation  between  the  i^ace  where  duty  Is  i>erformed  and  that  where 
board  and  lodging  are  procured  by  an  employee  in  a  travel  status  is  an 
eipense  of  subsistence,  and  is  not  reimbursable  to  an  employee  receiving 
a  per  diem  allowance  in  lieu  of  subsistence. 

ComptroUer  General  McCarl  to  H.  A.  Braden,  disbursing  agent.  United  States 
Veterans'  Bareaa»  June  30,  1922: 

I  have  your  letter  of  June  2, 1922,  reading: 

I  am  submitting  herewith  voucher  drawn  in  favor  of  Lewis  B.  Moulton,  an 
employee  of  this  office,  for  reimbursement  of  traveUng  expenses  incurred  during 
the  period  October  20,  1921,  to  November  3,  1921,  under  written  authorization 
of  the  acting  district  manager  dated  October  16,  1921,  with  the  request  that 
you  advise  me  whether  or  not  I  am  authorized  to  pay  this  voucher. 

The  duties  of  a  training  assistant  require  that  he  make  personal  contact  with 
the  trainee  and  it  frequently  happens  that  a  strict  application  of  the  prin- 
ciples set  forth  in  your  manuscript  decision  of  March  10,  1922,  addressed  to 
W.  H.  Holmes,  disbursing  clerk,  U.  S.  Veterans'  Bureau,  and  the  decisions  of 
the  previous  comptroller  would  work  a  unique  hardship  on  this  class  of  em- 
lAoyees. 

In  the  case  submitted  the  training  assistant  was  directed  to  proceed  "to 
Little  Rock  and  Gamp  Pike,  Arkansas"  The  work  upon  which  Mr.  Moulton 
was  engaged  required  that  he  spend  the  best  part  of  each  day  In  Camp  Pike, 
but  as  there  were  no  accommodations  available  there,  he,  of  necessity,  had  to 
return  to  Little  Rock  each  night  To  force  Mr.  Moulton  to  bear  the  expense 
of  this  travel  would  be  penalizing  an  employee  for  the  faithful  performance  of 
official  duty,  and  yet,  while  I  fully  believe  the  claim  to  be  just,  proper,  and 
reasonable,  I  do  not  feel  authorized  to  pay  same,  as  I  feel  that  it  comes  within 
the  purview  of  decisions  of  your  office,  prohibiting  reimbursement  of  expenses 
of  this  character. 

It  is  respectfully  requested  that  this  matter  be  given  consideration  at  an 
early  moment  as  I  have  before  me  a  number  of  similar  claims. 

In  the  decision  of  March  10, 1922,  to  which  you  undoubtedly  refer, 
7  MS.  Comp.  Gen.,  561,  it  was  said : 

There  is  nothing  better  settled  than  that  transportation  incidental  to  sub- 
sistence is  not  reimbursable  to  a  traveler  whose  subsistence  allowance  is  on  a 
basis  of  per  diem  in  lieu  of  acual  expenses.  24  Comp.  Dec,  87;  25  id,,  703; 
26  id.,  341.  If  it  is  determined  as  a  fact  that  transportation  is  incidental  to 
subsistence,  payment  therefor  is  not  authorized  whether  it  be  by  boat,  street 
car,  interurban,  rail,  stage,  or  other  means  of  transportation. 

This,  the  well-settled  rule  laid  down  and  consistently  followed  by 
the  accounting  officers,  has  been  affirmed  and  consistently  adhered  to 
by  this  office.  In  its  extremes,  the  application  of  the  rule  to  a  given 
state  of  facts  may  appear  to  work  a  hardship,  but  in  this,  as  with 
numerous  other  matters  concerning  reimbursement  of  items  of  ex- 
penses incident  to  travel,  where  the  tendency  to  abuse  is  most  un- 
restrainable,  the  application  of  the  rule  must  be  unbending. 

You  are  not  authorized  to  pay  the  voucher  submitted. 
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DAT-UGHT  SAVING. 

[dieolar  No.  1.] 

Mat  9,  1922. 
(Restricted  to  employees  of  General  AccountiDg  Office  and  not  of  general  informa- 
tion.) 

REVISION,  REOPENING,  OR  REVIEW  OF  AUDITED  SETTLEMENTS. 

[1021.  Circular  No.  8.] 

General  Accountino  Ofpice, 

Office  of  Gomftroller  General, 

WashingUmt  August  tS^  19tl, 
The  following  procedure  is  directed: 

1.  The  application  for  revision  of  a  settlement  made  by  any  of  the  respective  audi- 
tors prior  to  July  1, 1921,  if  received  in  the  General  Accoimting  Office  within  one  year 
from  the  date  of  settlement,  shall  be  referred  to  the  proper  auditing  division,  which 
shall  report  thereon  in  answer  to  the  reasons  given  for  revision  and  transmit  the  papers 
to  the  law  division  for  action.  Any  decision  by  the  law  clerk  or  law  board  of  the  auditor 
made  preliminary  to  the  settlement  shall  accompany  the  papers,  and  in  such  case  the 
report  in  answer  to  the  request  for  revision  shall  be  made  by  the  law  clerk  or  law  board 
assigned  to  the  auditing  division.  The  report  should  answer  the  request  for  revision 
either  affirmatively  or  negatively  in  detail,  and  is  not  required  to  sustain  the  settlement 
as  made.  Any  views  of  the  auditing  division  or  section  contrary  to  the  decision  of  the 
law  clerk  or  law  board  previously  rendered  should  be  in  writing  and  accompany  the 
papers. 

2.  Where  further  consideration  is  requested  as  to  a  settlement  made  by  an  auditor 
more  than  a  year  prior  to  the  request  without  jurisdiction  having  been  exercised  there- 
on by  the  Comptroller  of  the  Treasury,  the  request  shall  be  considered  as  an  applica- 
tion for  reopening  of  the  settlement.  In  support  thereof  the  application  must  set  forth 
mistake  of  &cts,  errors  in  computation,  or  new  and  material  evidence.  The  proper 
auditing  division  shall  act  upon  the  application  accordingly,  and  upon  any  reopening 
making  an  aUowance  the  findings  shall  be  first  submitted  to  the  law  clerk  or  law  board 
assigned  to  the  auditing  division,  who  shall  indicate  theron  concurrence  or  otherwise, 
and  the  matter  shall  be  transmited  to  the  law  division  by  the  chief  of  the  auditing 
division  if  there  be  disagreement.  The  requirements  of  the  decision  of  December  9, 
1897,  4  Ck)mp.  Dec.,  803,  313,  that  settlements  upon  reopenings  making  an  allowance 
shall  be  referred  to  the  Comptroller  of  the  Treasury  for  examination  are  discontinued, 
except  where  there  be  disagreement  as  stated  above  or  where  new  interpretations  of 
law  are  involved,  in  which  event  the  conclusions  shall  be  submitted  to  tiie  law  divi- 
flion,  whether  or  not  an  allowance  is  made. 

3.  Reconsideration  requested  of  settlements  over  which  jurisdiction  has  been 
specifically  exercised  by  the  Comptroller  of  the  Treasury  jnior  to  July  1,  1921,  or  by 
the  General  Accounting  Office  since  July  1, 1921,  shall  be  reported  upon  by  the  prox)€r 
•nditing  diviaioii  in  the  manner  provided  by  paragraph  1. 

775 


776  APPEKDDL 

4.  Settlements  made  by  Hie  auditing  divisions  after  July  1, 1921,  will  be  rfxviewed, 
in  the  discretion  of  the  Comptroller  General,  upon  the  written  application  of — 

(a)  A  claimant  whose  claim  has  been  settled. 

(6)  A  disbursing  officer  whose  accounts  have  been  settled. 

(e)  The  head  of  the  department  or  Government  establishment  to  which  thp  claim 
or  account  relates. 

((f)  Upon  the  motion  of  the  Comptroller  General. 

Applications  for  review  should  state  the  error  or  incorrectness  of  the  settlement. 
An  application  in  general  terms  will  not  be  sufficient  ordinarily  to  induce  the  discre- 
tion to  review,  and  particularly  not  where  claimant  is  represented  by  attomev  or 
agent. 

The  following  shall  be  necessary  unless  otherwise  directed  by  the  Comptroller 
General  on  the  presentation  of  proper  facts  in  the  particular  case: 

1.  Applications  for  review  must  be  received  in  the  General  Accotmting  Office 
within  one  year  from  the  date  of  the  settlement  to  be  reviewed. 

2.  The  warrant  or  check  issued  upon  a  settlement  must  not  be  cashed  where  its 
amount  includes  any  item  as  to  which  review  is  applied  for,  but  should  aocompaDv 
th^  application  for  review. 

The  application  for  review  shall  be  reported  upon  in  the  manner  provided  by 
paragraph  1. 

The  drculaiB  of  the  accounting  officers  of  the  Treasury  issued  and  in  force  prior  to 
July  1, 1921,  shall  be  observed  so  far  as  consistent  herewith. 

J.  B.  McCabl, 

Comptroller  OenavL 

LAWS  AND  REGULATIONS  GOVERNING  THE  RECOGNITION  OP  ATTOR. 
NEYS  AND  AGENTS  AND  OTHER  PERSONS  REPRESENTING  CLAIM- 
ANTS BEFORE  THE  GENERAL  ACCOUNTING  OFFICE. 

[1921.  CiiciilArNo.8.] 

General  Aocounting  Office, 
Office  of  the  Comftrolleb  General, 

Waskingtonf  November  i,  19tU 
The  following  statutes  relate  to  the  recognition  of  attorneys,  agents,  and  other 
persons  representing  claimants  before  the  General  Accounting  Office  and  the  divisiooe 
thereof: 

The  Comptroller  General  shall  make  such  rules  and  regulations  as  mav  be  necessary 
for  carrying  on  the  work  of  the  General  Accounting  Office,  including  rules  and  reguut> 
tions  concerning  the  admission  of  attorneys  to  practice  before  such  office.  (Sec 
811(f),  act  of  June  10,  1921,  42  Stat,  24.) 

Any  person  prosecuting  claims,  either  as  attorney  or  on  his  own  account,  before  any 
of  the  departments  or  bureaus  of  the  United  States  shall  be  required  to  take  the  oath 
of  allegiance  and  to  support  the  Constitution  of  the  United  States,  as  required  ol 
persons  in  the  civil  service.    (Sec.  3478,  Revised  Statutes.) 

The  oath  provided  for  in  the  preceding  section  may  be  taken  before  any  justice  of 
the  peace,  notary  public,  or  other  person  who  is  legally  authorized  to  administer  an 
oath  in  the  State  or  district  where  the  same  may  be  administered.  (Sec.  3479,  Revised 
Statutes.) 

The  act  of  May  13, 1884  (23  Stat ,  22),  provides  that  the  oath  shall  be  that  prescribed 
by  section  1767,  Revised  Statutes,  which  is  as  follows: 

I, ,  do  solemnly  swear  (or  affirm)  that  I  will  sap- 

Sort  and  defend  the  Constitution  of  the  United  States  against  all  enemies,  foreign  a^ 
omeetic;  that  I  wiU  bear  true  tidth  and  allegiance  to  the  same;  that  I  take  this  obliga- 
tion freely,  without  any  mental  reservation  or  purpose  of  evasion;  and  that  I  will  well 
and  faithfully  discharge  the  duties  of  the  office  on  which  I  am  about  to  enter.  So 
help  me  God. 
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TVhoerer,  b«faig  an  officer  of  the  United  States,  or  a  pemm  holding  any  place  of 
tnist  or  proBt,  or  discharging  any  official  function  under,  or  in  connection  with,  any 
executive  department  of  the  Government  of  the  United  States,  or  under  the  Senate  or 
House  of  Representatives  of  the  United  States,  shall  act  as  an  agent  or  attorney  for 
prosecutinff  any  claim  against  the  United  States,  or  in  any  manner,  or  by  anv  means, 
otherwise  uian  in  discharge  of  his  proper  official  duties,  shall  aid  or  assist  in  the  prose- 
cution or  support  of  any  such  claim,  or  receive  any  natuity,  or  any  share  of  or  interest 
in  any  clidm  Irom  anv  claimant  agaonst  the  United  States,  with  intent  to  aid  or  assisti 
or  in  consideration  of  having  aided  or  assisted,  in  the  prosecution  of  such  claim,  shall 
be  fined  not  more  than  five  thousand  dollars  or  imprisoned  not  more  than  one  year, 
or  both.    (Act  of  Mar.  4. 1909,  sec.  109,  35  Stat.,  1107.) 

It  shall  not  be  lawful  for  any  person  appointed  after  the  first  day  of  June,  one  thou- 
sand eight  hundred  and  seventy-two,  as  an  officer,  clerk,  or  employee  in  any  of  the 
departments,  to  act  as  counsel,  attorney,  or  agent  for  prosecuting  an^r  claim  against 
the  United  States  which  was  pending  in  either  of  said  departments  while  he  was  such 
officer,  derk,  or  employee,  nor  in  any  manner,  nor  by  any  means,  to  aid  in  the  prosecu- 
tion oi  any  such  claim,  within  two  years  next  after  he  shall  have  ceased  to  oe  such 
officer,  clerk,  or  employee.    (Sec.  190,  Revised  Statutes.) 

ThBt  it  shall  be  unlawful  for  any  person  who,  as  a  commisGdoned  officer  of  the  Army, 
«r  officer  or  employee  of  the  Unitoa  States,  has  at  any  time  since  April  6, 1917,  been 
employed  in  any  bureau  of  l^e  Government  and  in  such  employment  been  engaged 
on  b^oalf  of  the  United  States  in  procuring  or  assisting  to  procure  supplies  for  the 
Military  Establishment,  or  who  has  oeen  engaged  in  the  settlement  or  adjustment  of 
contracts  or  agreements  for  the  procurement  of  supplies  for  the  Military  Establishment 
within  two  years  next  after  his  discharge  or  other  separation  from  the  service  of  the 
Government,  to  solicit  employment  in  the  presentation  or  to  aid  or  assist  for  com- 
pensation in  the  prosecution  of  claims  against  the  United  States  arising  out  of  any 
contracts  or  agreements  for  the  procurement  of  supplies  for  said  bureau,  which  were 

rnding  or  entered  into  while  the  said  officer  or  employee  was  associated  therewith, 
violation  of  this  provision  of  this  chapter  shall  be  punished  bv  a  fine  of  not  more 
than  $10,000  or  imprisonment  for  not  more  than  one  year,  or  botL  (Act  of  July  11, 
1919,  41  Stat.,  131.) 

Pursuant  to  the  authority  contained  in  the  statutory  provision  first  quoted  above, 
the  following  rules  and  regulations  are  prescribed: 

1.  Committee  on  enrollment  and  disbannenL'^A  committee  on  enrollment  and  dis- 
barment is  hereby  created,  consisting  of  the  chief  attorney,  who  shall  act  as  chairman, 
the  chief  clerk,  who  shall  have  the  custody  of  all  papers,  records,  roils,  etc.,  and  one 
member  detailed  from  one  of  the  auditing  divisions.  The  members  of  the  conunittee 
shall  serve  for  the  calendar  year  and  shall  perform  the  duties  herein  prescribed  in 
addition  to  their  other  duties.  The  said  conmiittee  shall  meet  regularly  on  the  first 
Monday  of  each  month,  if  a  business  day,  and  shall  meet  specially  on  other  days  at 
the  call  of  the  chairman  or  any  member.    Two  members  shall  constitute  a  quorum. 

The  committee  shall  receive  and  consider  applications  to  be  recognized  as  attorney, 
agent,  or  other  representative  before  the  General  Accounting  Office;  receive  com- 
plaints against  those  enrolled;  conduct  hearings,  make  inquiries,  perform  other  duties 
as  prescribed  herein,  and  do  all  things  necessary  in  the  matter  of  proceedings  for  en- 
rollment or  disbarment  of  such  attorneys,  agents,  or  other  representatives,  pursuant 
to  these  regulations;  and  submit  recommendations  therein  to  the  Comptroller  General 
for  approval. 

2.  Applications  for  enrollment, — Applicants  for  enrollment  pursuant  to  these  regula- 
tions shall  submit  to  the  Comptroller  General  an  application,  properly  executed,  on 
the  form  attached  hereto  (Exhibit  A).  Applications  in  any  other  form  will  not  be 
considered.  The  attorneys  authorized  to  be  admitted  to  practice  by  section  311  (f), 
act  of  June  10,  1921,  are  defined  as  embracing  those  who  appear  in  a  representative 
capacity  for  others  before  the  General  Accounting  Office.  Persons  members  of  the 
bar  of  a  court  of  record  will  apply  for  enrollment  as  " attorney;"  all  others  will  apply 
for  enrollment  as  "agent."  Members  of  a  firm  may  apply  for  enrollment  either 
individually  or  collectively.  In  the  latter  case  application  should  be  made  in  the 
finn  name,  giving  the  name  of  each  member  and  the  required  information  as  to  each, 
and  the  application  should  be  signed  in  the  firm  name  and  by  each  member  of  the 


778  APPENDIX. 

firm.  The  Comptroller  General  may  in  any  case  require  other  and  farther  evidence 
of  qualification.  Applicants  will  be  notified  of  the  approval  or  tejection  of  their 
application. 

3.  Restriction  of  right  to  be  heard  to  partUt  and  enroUed  aUomeyn  and  agents. — The 
committee  on  enrollment  and  disbarment  shall  maintain  in  the  office  of  the  chief 
clerk,  General  Accounting  Office,  a  roU  of  attorneys  and  agents  entitled  to  practice 
before  the  General  Accounting  Office.  It  shall  likewise  maintain  lists  of  those  whose 
applications  for  enrollment  have  been  rejected  and  those  who  have  been  suspended 
or  disbarred.  The  chief  clerk  shall  furnish  copies  of  the  said  roll  and  lists,  with  such 
additions  thereto  or  subtractions  therefrom  as  may  be  made  from  time  to  time  to  the 
divisions  of  the  General  Accounting  Office. 

All  divisions  of  the  General  Accounting  Office  are  hereby  prohibited  from  recog- 
nizing or  dealing  with  anyone  appearing  as  attorney  or  agent  unless  the  name  of  such 
attorney  or  agent  appears  upon  the  list  of  those  entitled  to  practice  before  the  General 
Accounting  Office.  Nothing  herein  contained  shall  preclude  individual  parties  or 
members  of  firms  or  officers  of  corporations  from  appearing,  upon  proper  identification, 
as  representatives  of  their  own  interests  or  of  their  respective  firms  or  corporations 
in  any  matter  before  the  department  in  which  such  person,  firm,  or  corporation  ia 
concerned  as  a  principal;  but  attorneys,  counsel,  or  solicitors  or  other  agents  for  such 
persons,  firms,  or  corporations  must  be  enrolled. 

It  shaU  be  the  duty  of  the  divisions  of  the  General  Accounting  Office  to  ascertain 
in  each  case  whether  the  name  of  one  appearing  before  them  in  a  representative 
capacity  appears  on  the  roll  of  those  entitled  to  practice.  In  any  case  where  such 
enrollment  does  not  appear,  the  requirement  therefor  shall  be  brought  to  the  attention 
of  such  representative.  The  head  of  such  division  may,  in  his  discretion,  temporarily 
recognize  such  representative  pending  application  for  enrollment,  provided  bis  name 
does  not  appear  on  the  list  of  those  whose  applications  for  enrollment  have  been 
rejected  or  on  the  list  of  those  who  have  been  suspended  or  disbarred,  or  where  the 
appearance  is  limited  to  a  particular  case  and  general  admission  is  not  desired. 

All  those  appearing  on  October  31,  1921,  on  the  Treasury  Department  roll  entitled 
to  practice,  shall  by  virtue  thereof  be  recognized  and  entitled  to  practice  before  the 
General  Accounting  Office  without  formal  application  for  enrollment;  but  in  all  other 
respects  these  regulations  shall  be  fully  applicable  to  them. 

4.  Complaints  and  disbarment  proceedings, — ^If  the  head  of  a  division  has  reason  to 
believe,  or  if  the  complaint  is  made  to  him,  that  an  enrolled  attorney  or  agent  has 
violated  any  of  the  provisions  of  these  laws  and  regulations  or  otherwise  engaged  in 
any  improper  practice,  he  shall  forthwith  make  written  report  thereof  to  the  conmiittee 
on  enrollment  and  disbarment.  The  committee  shall  thereupon  mail  to  the  usual 
address  of  such  attorney  or  agent  notice  thereof,  detailing  briefly  the  charge  or  charges 
made,  and  giving  the  time  and  place  of  hearing,  which  shall  be  not  less  than  30  nor 
more  than  40  days  from  the  date  of  mailing  the  notice.  The  respondent  may  file  an 
answer  with  the  committee  at  or  before  the  time  of  the  hearing,  in  which  case  the  com- 
plainant shall  be  entitled  to  reply  within  10  days  thereafter.  If  the  answer  is  verified, 
the  reply  must  also  be  verified.  The  committee  may,  in  its  discretion,  extend  the  time 
for  answer  or  reply,  or  postpone  the  date  of  hearing.  It  may  also  initiate  charges 
against  any  enrolled  attorney  or  agent. 

The  committee  shall  conduct  the  hearing  according  to  such  rules  of  procedure  as  it 
shall  determine.  The  respondent  may  be  represented  by  counsel.  The  testimony 
of  witnesses  may  be  required  to  be  under  oath,  and  shall  in  all  cases  be  stenographically 
transcribed.  Depositions  for  use  at  the  bearing  may  be  taken  by  either  party.befbre 
an  officer  duly  authorized  to  administer  an  oath  for  general  purposes  upon  10  days' 
written  notice  if  the  deposition  is  to  be  taken  within  the  District  of  Columbia,  and 
upon  20  days'  written  notice  if  it  is  to  be  taken  elsewhere.    Expenses  incurred  in  the 
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taking  of  depositions  shall  be  borne  by  the  party  at  whose  instance  the  deposition  is 
taken. 

The  committee  shall,  within  80  days  from  the  date  of  the  conclusion  of  the  hearing, 
or,  if  the  respondent  does  not  appear  in  person  for  the  hearing,  within  30  days  from  the 
date  set  therefor,  submit  to  the  Comptroller  General  a  copy  of  the  notice  of  hearing, 
the  complaint,  answer,  and  reply,  if  any,  the  record  of  the  hearing,  and  the  written 
findings  of  fact  of  a  majority  of  the  committee,  together  with  a  recommendation  either 
that  the  charges  be  dismissed,  or  that  the  respondent  be  reprimanded,  suspended  for 
a  given  period  of  time,  or  disbarred.  The  findings  and  recommendations  shall  be 
signed  by  all  members  of  the  committee  agreeing  thereto.  Members  of  the  committee 
dissenting  therefrom  shall  submit  statements  of  their  reasons  therefor.  If  any  membeiB 
of  the  conunittee  were  not  present  at  the  hearing  the  fact  shall  be  stated. 

Upon  the  suspension  or  disbannent  of  an  attorney  or  agent,  notice  thereof  shall  be 
given  to  the  heads  of  divisions.  General  Accounting  Office,  and  to  the  other  branches 
of  the  Government,  and  thereafter  until  duly  reinstated  such  person  shaU  not  be  recog- 
nized as  an  attorney  or  agent  in  any  claim  or  other  matter  before  the  General  Account- 
ing Office  or  any  division  thereof.  All  records  of  proceedings  shall  be  filed  imder  the 
direction  of  the  committee,  and  access  thereto  for  inspection  or  for  the  making  of 
copies  thereof  shall  be  under  its  control. 

Upon  notification  that  an  attorney  or  agent  enrolled  in  the  General  Accounting 
Office  has  been  disbarred  from  practice  before  some  other  branch  of  the  Government, 
the  committee  shall  forthwith  send  to  such  attorney  or  agent  in  the  same  manner  as 
prescribed  for  notice  of  hearing  an  order  signed  by  the  Comptroller  General  to  show 
cause  within  30  days  why  he  should  not  be  disbarred  from  practice  before  the  General 
Accounting  Office,  and  thereupon  the  procedure  shall  be  in  the  same  manner  as  if  a 
notice  of  hearing  had  been  sent. 

5.  Cataesfar  disbcarment. — ^The  Comptroller  General  will,  in  his  discretion,  suspend 
or  disbar  any  enrolled  attorney  or  agent  shown  to  be  incompetent,  disreputable,  or 
who  refuses  to  comply  with  these  rules  and  regulations,  or  who  shall  with  intent  to 
defraud,  in  any  manner  willfully  and  knowingly  deceive,  mislead,  or  threaten  any 
claimant  or  prospective  claimant,  by  word,  circular,  letter,  or  by  advertisement.  It 
shall  be  the  duty  of  an  attorney  or  agent  to  use  the  utmost  diligence  in  fumiBhing 
evidence  required  by  the  General  Accounting  Office,  and  the  withholding  of  such 
evidence  by  such  attorney  or  agent,  or  the  use  of  any  other  means  whereby  the  final 
settlement  of  a  pending  claim  is  unjustifiably  delayed,  may  be  sufficient  cause  for 
disbarment.  If  any  enrolled  attorney  or  agent  shall  knowingly  employ  as  correspon- 
dent or  subagent  in  any  matter  pending  before  the  Greneral  Accounting  Office  a  person 
who  may  at  the  time  be  denied  enrollment,  or  suspended  or  disbarred  from  practice 
before  the  office,  such  attorney  or  agent  may  be  himself  disbarred.  An  enrolled 
attorney  or  agent  who  without  authority  delivers  over  to  a  party  other  than  his  prin- 
cipal a  draft,  warrant,  or  check  placed  in  his  possession  as  such  attorney  or  agent  upon 
the  pretext  of  a  transfer  or  assignment  of  the  whole  or  of  an  interest  therein  as  collateral 
security  or  otherwise,  may  be  disbarred  from  practice  before  the  General  Accounting 
Office.  The  suspension  or  disbarment  of  an  attorney  or  agent  may  be  cause  for  the 
suspension  or  disbarment  of  any  firm  with  which  he  is  or  nuiy  thereafter  become 
associated  and  the  members  thereof. 

The  Comptroller  Greneral  regards  as  unethical  advertising  in  any  form  which  repre- 
sents the  fact  of  enrollment  as  a  solicitation  for  employment,  and  particularly  any 
suggestion  of  acquaintance  with  officials  of,  or  prior  connection  with,  the  Government 
of  the  United  States. 

The  above  enumeration  of  causes  for  disbarment  shall  not  exclude  such  other  causes 
AS  the  Comptroller  General  may  deem  proper. 

6.  Authority  to  prosecute  elaiTna. — ^A  power  of  attorney  from  the  principal  in  proper 
bnn  may  be  required  of  attorneys  or  agents  in  any  case.    In  the  prosecution  of  clakos 
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involving  paymente  to  be  made  by  the  United  States,  proper  powers  ci  attorney  shall 
always  be  filed  before  an  attorney  or  agent  is  recognized.  No  power  of  attorney  should 
be  recognized  which  is  filed  after  settlement  made  by  the  General  Accounting  Oflioe, 
even  though  the  settlement  certificate  may  not  yet  have  issued,  unless  such  power 
of  attorney  recites  that  the  principal  is  fully  c<^;nizant  of  such  settlement  and  of  th» 
balance  found  due. 

7.  Substitution  of  attorneys  and  revocation  of  authority. — Substitution  of  attorney* 
or  agents  may  be  effected  only  on  the  written  consent  of  the  attorney  or  agent  of  record, 
his  principal,  and  the  attorney  or  agent  whom  it  is  desired  to  substitute,  «nd  in  aO 
cases  subject  to  the  approval  of  the  Comptroller  General  before  being  effective;  pro- 
vided that  where  the  power  of  attorney  under  which  an  attorney  or  agent  of  record  i* 
acting  expressly  confers  the  power  of  substitution,  such  attorney  or  agent,  if  in  good 
standing,  may,  by  a  duly  executed  instrument,  substitute  another  in  his  stead,  such 
other,  however,  to  be  recognized  as  the  attorney  or  agent  only  on  the  approval  of  the 
Ck>mptroller  General. 

If  a  firm  dissolve,  or  those  associated  as  attorneys  or  agents  by  virtue  of  a  power  ci 
attorney  contest  the  right  of  either  to  act,  the  principal  only  shall  thereafter  be  recog- 
nized, unless  the  members  or  survivors  of  such  firm,  or  the  associates  in  such  power  of 
attorney,  file  a  proper  agreement  showing  which  of  such  members,  survivors,  or  asso- 
ciates may  continue  to  prosecute  the  matter,  and  in  no  case  shall  a  final  settlement  of 
the  matter  be  delayed  more  than  60  days  by  reason  of  the  nonfiling  of  such  agreement. 

The  revocation  by  a  principal  or  his  legal  representatives  of  authority  to  prosecute 
a  matter  will  not  be  effective,  so  for  as  the  General  Accounting  Office  is  concerned^ 
without  the  approval  of  the  Comptroller  General.  Where  a  matter  has  been  suspended 
pending  the  furnishing  of  evidence  for  which  a  call  has  been  made  on  an  attorney  or 
agent,  failure  to  take  action  thereon  within  three  months  from  the  date  of  suspension 
may  be  deemed  by  the  division  before  which  the  case  is  pending  cause  for  revocatioii 
of  iJie  authority  of  such  attorney  or  agent  without  further  notice  to  him. 

8.  The  Comptroller  General  may  withdraw  or  amend  at  any  time  or  from  time  to 
time  all  or  any  of  the  foregoing  rules  and  regulations,  with  or  without  previous  notloe, 
and  may  make  such  special  orders  as  he  may  deem  proper  in  any  case. 

9.  These  regulations  shaU  be  effective  on  and  from  the  Ist  day  of  November,  1921, 
and  shall  apply  to  all  unsettled  matters  then  pending  in  the  General  Accounting 
Office,  or  which  may  thereafter  be  presented  or  referred  to  the  General  Accountinf 

Office. 

J.R.  McCabl, 

Cw^ptroUer  QemnL 
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Exhibit  A. 

(G«icnl  Aeeoonting  Office.    Office  ComptroDer  Oenenl.   Fonn  %Ji 

AmJCATTOH  OV  IKDiymUAL  OK  FIBM  FOR  ADMISSION  TO  PRACTICB  BBFORS  THB  GSNSBAL 

ACCOUNTING  OFFICE. 

(Words  InappUcsble  to  be  lined  oatl 

Ibe  Honorable 

The  CoifPTROLLXB  Gbnbsal. 

Seel:    I  as     an      individual 

We l[NMneofin«Uviduiiorir^^^ as  a  finn  composed  of 


(Name  of  member.) 
(Name  of  member.) 
(Name  of  member.) 
(Name  of  member.) 


(Name  of  member.) 


(Name  of  member.) 
(Name  of  member.) 
(Name  of  member.) 
(Name  of  member.) 


(Name  of  member.) 


with  ^office  atu hereby  apply  for  enrollment  to  be 

fecognized  as to  represent  others  before  the  General 

(Attorney. .  or  agent. ..) 
Accounting  Office. 


1      I  *™  *      member  _*  ^v  _  i.  _,  ^* 

^-  We  and  each  of  us  are  membera  ®'  ^^  *^  ^^■ 


except and  _^  attach  hereto  certificate.,  to  that  e£fect 

(Name>)  ^® 

from  said  court,    w^^^  ^<>^  ^  active  practice  and  in  good  standing  in  said  court. 

2.'  We  s^  fu3QiIiar  with  the  laws,  rules,  and  regulations  of  the  General  Accounting 

Office  and  ^  qualified  to  act  as  the  representative. .  of  others  and  render  them  valu- 
able service,  particularly  in  matters  relating  to 

because  of  ^^  education,  training,  and  business  experience,  which  have  been  respec- 
tively as  follows:  (State  in  chronological  order,  giving  dates.) 


^'  We  and  ei^h'of  us  havf  never  ^°  ^^^^^^^  ^^  suspended  or  disbarred  from 
ap])earing  as  attorney  or  agents,  or  in  any  other  representative  capacity,  before  anv 
branch  oi  the  Fedeial  or  any  State  Government  or  municipality,  or  court  thereof, 
except. 

^'  We  and  ei^Hf  us  have^'nlver  ^®°  *^  °^^'  °^  employee  of  the  United  States, 
except  as  follows:  (State  name  of  office  or  nature  of  employment  and  dates.) 

6.  ^  have  read  and  noted  paragraph  5  of  General  Accounting  Office  Circular  No.  3. 

dated  November  1,  1921,  and  particularly  the  following  clause  thereof: 

''The  Comptroller  General  regards  as  unethical  advertising  in  any  form  which  repre- 
sents the  fact  of  enrollment  as  a  solicitation  for  employment,  and  particularly  any 
suggestion  of  acquaintance  with  officials  of,  or  prior  connection  with,  the  Government 
of  the  United  States." 

6.  ^  have  made  no  previous  application  to  be  recognized  as  attorney. .  or  agent. . 

befoce  the  General  Accounting  Office,  except 

>  Pan(rq>h  2  iboakl  be  filled  oat  only  where  the  applicant  is  not  a  member  of  the  bar  of  a  court  of  reoor* 
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OATH. 


^   do  solemnly  swear  (or  affirm)  that        will  support  and  defend  the  Constitutioii 

of  the  United  States,  against  all  enemies,  foreign  and  domestic;  that  J.  will  bear 

w^e 

true  faith  and  allegiance  to  the  same;  that        take  this  obligation  freely,  without 
«ny  mental  reservation  or  purpose  of  evasion;  and  that  ^  will  well  and  faithfully 


discharge  the  duties  of  the  office  on  which 

(Name  of  Individual  or  firm.) 
(Name  of  member.) 
(Name  of  member.) 
(Name  of  member.) 
(Name  of  member.) 
(Name  of  member.) 
(Name  of  member.) 
(Name  of  member.) 
(Name  of  member.) 
(Name  of  member.) 
(Name  of  member.) 


I  am 
we  are 


we 


me 


about  to  enter.    So  help  „„  God. 

*^  us 


(Residence  or  address.) 

(Residence.) 

(Residence.)  ' 

(Residence.) 

(Residence.) 

(Residence.) 

(Residence.) 

(Residence.) 

(Residence.) 

(Residence.) 

(Residence.) 


Subscribed  and  sworn  to  before  me  this day  of 19. . . . 


[SBAL.] 


(Name.) 

(Offlciaititie.) 


CERTinCATE  OF  CHARACTER.' 

[By  two  persons  not  related  to  applicant  and  who  have  known  him  more  than  one  year.] 
We  hereby  certify  that  we  have  known  the  within-named  ^^^S?* 


since  « and ,  respectively;  that  during  all  that  time  we  have  known 

(Year.)  (Year.) 

hirn 

them  ^  of  good  moral  character  and  worthy  of  the  trust  and  confidence  of  claimanta 
and  of  the  General  Accoimting  Office. 


(Name.) 
(Name.) 


(Address.) 
(Address.) 


Leave  blank  if  a  member  of  the  bta 
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Washington, ,  19.. 

The  attached  application  of  for  enrollment  to  b« 

recognized  as to  represent  others  before  the  General  Ac^ 

counting  Office  has  been  examined,  and  after  consideration  it  is  recommended  that 
the  appucation  be 


Chairman. 


Committee  on  Enrollment  and  Disbarment  General  Accounting  Office. 
Approved: 


Comptroller  General. 

A  corporation  wfl)  not  be  admitted  to  practice  before  the  General  Accounting  Oflloe,  but  any  officer  of 
a  corporation,  or  member  of  its  staff,  may  enroll  indlvidually^rovided  he  possesses  the  requisite  qualifi- 
cations for  enrollment  as  set  forth  in  General  Accounting  Office  Circular  No.  3.  All  members  of  a  firm 
are  required  to  join  in  the  execution  of  an  application  made  in  the  firm  name. 

The  enrollment  of  a  firm  also  enrolls  all  of  Its  members  Individually,  but  members  of  a  firm  may  enroll 
individually  regardless  of  whether  or  not  the  firm  itself  is  enrolled. 

The  ennJlment  of  a  firm  does  not  give  members  of  its  staff,  or  others  associated  with  it  but  not  member^ 
the  right  to  practice  before  the  General  Accounting  Office.  To  be  admitted  to  practice  such  persons  ahoold 
make  individual  applications  for  enrollment. 

A  firm  having  an  alien  member  will  not  be  admitted  to  practice  as  a  firm.  However,  all  members  of 
such  a  firm  who  are  qualified  to  take  the  oath  of  allegiance  to  the  United  States  and  to  support  and  defend 
the  Constitution,  and  who  possess  the  other  requisite  qualifications  for  enrollment,  may  enroll  individualiy. 


BEQUESTS  FOR  COPIES  OF  PAPERS. 

(1023.    CliQUlar  No.  4.) 

Gbnbral  Accountino  Opficb, 

Offioe  of  Comftrollbb  General, 

Washington,  April  4,  1929. 
The  General  Accounting  Office  will  fumiah  other  agencies  of  the  Government  copiee 
4xf  official  documents  and  records  in  its  custody  where  it  clearly  appears  that  such 
service  is  proper  and  necessary. 

Requests  for  copies  have  grown  to  such  proportions  and  the  cost  of  complying  there- 
with is  so  great  that  to  avoid  a  waste  of  funds  and  effort  some  restrictions  must  be 
imposed. 

Hereafter  such  copies  will  be  furnished  only  on  the  written  request  of  the  head  of  a 
•department  or  independent  establishment  or  agency,  setting  forth  in  detail  the  need 
therefor  and  the  purpose  to  be  served. 

Requests  should  be  addressed  to  the  Comptroller  General  and  decision  as  to  the 
propriety  of  complying  therewith  on  the  showing  made  must  rest  with  this  office. 

J.  R.  McCarl, 

ComptrolUr  GmieraL 
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PENSION    OFFICE    CHECKS— PAYMENT    OF,    WHERE   PAYEES   ABB 

DECEASED  OR  INCOMPETENT. 

[1022.    Ciicalar  No.  5.] 

Gbnbral  Aocountino  Officb, 
Office  of  thb  Comptroller  Genbra.l, 

Washington,  D.  C,  April  25,  19tt. 
Pension  Office  checks,  the  payees  of  which  are  deceased  or  incompetent,  are  clasEdfied 
for  the  purposes  of  the  disposition  of  their  proceeds  as  follows: 

PENSION  CHECKS. 

1.  Checks  drawn  without  vouchers,  which  bear  underneath  their  number  a  letter 
or  letters  "A,"  or  letter  or  letters  "B,"  and  which  were  delivered  to  the  payees  in 
person,  or  delivered  prior  to  the  death  of  the  payees  to  anyone  authorized  to  receive 
them  for  the  payees. 

2.  Checks,  drawn  without  vouchers,  which  bear  underneath  their  number  the  letter 
or  letters  "A"  or  letter  or  letters  "B/*  and  which  were  not  delivered  to  the  payees 
in  person  nor  delivered  prior  to  the  death  of  the  payees  to  anyone  authorized  to  r^ 
ceive  them  for  the  payees. 

3.  Checks  drawn  with  vouchers  and  which  bear  underneath  their  number  a  letter  or 
letters  "C." 

dVIL  SERVICE   RETIREMENT  CHECKS. 

4.  Checks  for  refundments  from  retirement  fund;  and  checks  to  annuitants  who  die 
on  or  after  the  last  day  of  the  periods  covered  by  the  checks. 

6.  Checks  to  annuitants  who  die  prior  to  last  day  of  periods  covered  by  the  checks. 

PENSION  AND  CIVIL  SBRVICB  RETIREMENT  CHECKS. 

6.  Checks  the  payees  of  which  are  incompetent  and  for  which  payees  committees  or 
guardians  of  their  estates  have  been  appointed. 

CHECKS  FOB  WHICH  APPLICATION  FOR  PROCEEDS  SHOULD  BE  MADE  TO  COMPTROLLBB 

GENERAL. 

Checks  of  Classes  1,  3,  4,  and  6  should  be  forwarded  directly  to  the  Comptroller 
General  of  the  United  States,  General  Accounting  Office,  Washington,  D.  C,  for  the 
placing  upon  them  of  an  authorization  for  the  payment  of  their  proceeds  to  the  party 
entitled  thereto  as  assets  under  the  statutes  of  the  State  of  the  domicile  of  the  deceased. 

The  application  for  Classes  1,  3,  and  4  should  be  by  the  executor  or  administrator  of 
the  estate  of  the  deceased,  or,  if  none,  and  the  amount  be  not  over  $500,  by  the  widow 
of  the  deceased,  or  other  person  claiming  the  proceeds  as  assets  under  the  laws  of  hia 
domicile,  including  the  undertaker  in  the  event  the  funeral  expenses  are  a  preferred 
claim  by  the  laws  of  said  domicile  and  the  bill  be  unpaid. 

The  application  for  Class  6  checks  should  be  by  the  committee  or  guardian  of  the 
estate  of  the  incompetent. 

EYIDBNCE  TO  ACCOMPANY  CHECKS  FORWARDED  TO  COMPTROLLER  GENERAL. 

Class  1  checks  should  be  accompanied  by  a  short  certificate  of  letters  testamentary 
or  of  administration,  with  a  showing  whether  still  in  force  and  effect;  or,  if  such  letters 
have  not  been  and  will  not  be  issued  and  the  payee  died  intestate,  and  the  amount 
involved  be  not  over  $500,  by  an  affidavit  executed  on  accompanying  blank. 

In  addition  there  must  be  a  clear  showing  that  the  check  was,  in  fact,  delivered  to 
the  payee  in  person,  or  delivered  prior  to  the  death  of  the  payee  to  some  one  authorized 
to  receive  it  for  the  payee,  giving  dates  of  death  and  of  delivery,  and,  in  case  where 
a  short  interval  only  elapsed  between  the  date  of  the  death  and  of  the  delivery,  the 
hour  of  death  and  hour  of  delivery. 
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Checks  of  claasefl  3  and  4  should  be  acoompaniad  by  the  same  evidence  as  In  first 
paragraph  of  requirements  for  class  1  checks.  That  required  by  second  paragraph 
for  class  1  checks  need  not  be  furnished. 

Class  6  checks  should  be  accompanied  by  a  certificate  of  apx>ointment  of  committee 
er  guardian  of  estate  of  incompetent,  with  showing  whether  still  in  force  and  effect 
and  that  bond  has  been  given  and  accepted,  if  one  is  required. 

OHBGKS  TO  BB  TOBWABDBD  TO  DISBURSINO  CLBBE,   PEN8IOM  OFFIOB. 

Class  2  checks  should  be  forwarded  to  the  disbursing  derk,  Pension  Office,  Washing- 
ton, D.  C,  for  cancellation,  and  application  should  be  made  to  the  Commissioner  of 
Pensions,  Washington,  D.  C,  for  payment  of  their  proceeds,  or  that  part  accruing 
to  the  pensioner  from  date  of  last  x)ayment  to  date  of  death,  (1)  to  his  widow,  (2)  to 
the  pensioner's  child  or  children  under  16  years  of  age  (except  in  the  case  of  a 
dependent  relative  pensioner),  or  (3)  to  reimburse  the  person  who  bore  the  expense 
of  the  pensioner's  last  sickness  and  burial  where  the  estate  left  by  the  decedent  was 
insufficient  to  pay  such  expenses. 

Class  5  diecks  should  be  forwarded  to  the  disbundng  derk,  Pension  Office,  for 
canceUation. 

J.  R.  MgCarl, 

Comptroller  General, 

LUNCHEON  PERIOD. 

[(azoalarNo.S.l 

May  22, 1922. 

(Relating  to  employees  of  the  General  Accounting  Office,  and  not  of  general  informa- 

tbn.)  

SATURDAY  HALF-HOLIDAT,  1922. 

[areolar  No.  7.] 

JuNB  10, 1922. 

(Relating  to  employees  of  the  General  Accounting  Office,  and  not  of  general  informa- 
tion.)   

CLASSinCATION  OF  OBJECTS  OF  EXPENDITURE. 

(BnUefelnNo.!.] 

Mat  11, 1922. 

(Not  in  appendix,  being  subject  to  modification  from  time  to  time.) 


WARRANTS  AND  CHECKS— PAYMENT  OF  WHERE  PAYEES  ARE  DE- 
CEASED OR  INCOMPETENT,  OR  WHERE  ERROR  IN  NAME  OR  DESIG* 
NATION. 

(1923.  BnUetLnNo.2.1 

Gbneral  AcoouNTiNa  Offiob, 

OfFIOB  or  THB  COMPTROLLBB  GeNBBAL, 

Washington,  D,  C,  May  gg,  t9it. 
Warrants,  dtecks  drawn  by  the  Treasurer  of  the  United  States  upon  warrants,  and 
diecks  drawn  by  disbursing  officers  or  agents  of  the  United  States,  whidi  can  not  be 
paid  because  of  death  of  original  payee,  disqualification,  or  error  in  name  or  designa- 
tion of,  should  be  forwarded  to  the  Comptroller  General  of  the  United  States,  General 
AeoDunting  Office,  Washington.  B.C.,  without  alteration  or  correction,  for  authoriza- 
tion for  payment  to  the  party  ascertained  to  be  entitled  to  the  proceeds  of  the  watraiit 
•r  check  upon  its  indi^sement  by  such  party  in  the  usual  maonec. 
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APPLICANTS  FOR  AUTHORnsATIONS. 

The  party  to  whom  the  warrant  or  check  will  be  authorized  payable  upon  indoiw- 
ment  in  the  usual  manner  is — 

1.  In  case  of  death  or  incompetency,  the  one  entitled  thereto  under  the  laws  of 
the  domicile  of  the  State  of  the  deceased,  in  the  absence  of  a  Federal  statute  of  distribu- 
tion applying  to  the  particular  case,  or  the  one  entitled  pursuant  to  such  Federal 
statute  if  there  be  one. 

2.  In  case  of  error  in  name  or  designation,  the  payee  by  correct  name  or  designation. 

EVIDENCE  FOB  AUTHORIZATIONS. 

The  evidence  necessary  to  be  furnished  for  authorizations  for  payment  to  parties 
entitled  to  proceeds  of  warrants  or  checks  the  payees  of  which  are  deceased,  incompe- 
tent, or  erroneously  named  or  designated,  is  as  follows: 

DECEASED  PAYEES. 

1.  If  there  has  been  or  will  be  administration  upon  the  estate  of  the  deceased  payee, 
a  short  certificate  of  letters  testamentary  or  of  administration,  if  issued,  with  a  showing 
whether  still  in  force,  with  request  for  authorization  for  payment  to  the  administrator 
or  executor  of  the  proceeds  of  the  warrant  or  check. 

2.  If  there  has  not  been  and  otherwise  will  not  be  any  probate  action  taken  upon 
the  estate  of  the  deceased  payee,  and  the  amount  be  not  over  $500,  an  application  by 
the  party  in  interest  for  the  proceeds  of  the  warrant  or  check,  showing  who  would  be 
entitled  to  the  proceeds  in  the  event  of  administration  under  the  State  statutes  of 
the  domicile  of  the  deceased,  or  imder  the  Federal  statute  if  there  be  one,  sworn  to 
before  an  officer  having  a  seal  and  authorized  to  administer  oaths  generally. 

STATE   STATUTES. 

If  the  payment  is  to  be  authorized  pursuant  to  the  statutes  of  a  State  the  applicant 
should  state  the  facts  necessary  to  establish  a  claim  to  the  proceeds  of  the  warrant  or 
check  under  the  statutes  of  said  State  relating  to  the  estates  of  decedents,  which  facts 
in  general  are — 

1.  Whether  payee  died  testate  or  intestate. 

2.  Whether  payee  left  surviving  a  widow  or  husband. 

3.  Whether  payee  left  surviving  a  child  or  children,  or  child  of  a  deceased  child » 
and  if  any  are  minors  whether  guardian  appointed,  giving  names  and  addresses  of  all. 

4.  Whether  payee  left  surviving  a  father  or  mother,  giving  names  and  addresses. 

5.  Whether  payee  left  surviving  a  brother  or  sister,  or  child  of  a  deceased  brother 
or  sister,  giving  names  and  addresses. 

6.  Whether  anyone  claims  or  has  had  the  benefit  of  any  exemption  under  the 
statute;  if  so,  in  what  amount  and  in  what  capacity. 

7.  Whether  funeral  expenses  of  deceased  payee  have  been  paid;  if  so,  by  whom  and 
out  of  what  funds,  whether  funds  of  deceased  or  of  payer,  submitting  receipted  bill  off 
undertaker  to  party  making  such  payment. 

8.  Whether  the  expenses  of  last  illness,  other  preferred  daixns,  and  debts  of  deceased 
payee  have  been  paid. 

9.  Whether  deceased  payee  left  other  assets,  and,  11  so,  amount  and  character  thereof. 

FEDERAL  STATUTE. 

If  the  payment  is  to  be  authorized  pursuant  to  a  Federal  statute  tibe  appUcatkni 
should  be  by  the  party  entitled  to  the  proceeds  in  the  order  named  in  the  statute  and 
accompanied  by  the  evidence  the  statute  requires  fat  the  establishment  of  a  daina 
thereunder,  the  tanns  of  the  statute  being  strictly  complied  witfau 
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BLANKS. 


Blanks  for  the  applications  for  authorizations  without  adminlBtration  mentioned  in 
paragraph  2  may  be  obtained  from  this  office. 

mCOMPBTBNT  PATEBS. 

A  short  certificate  showing  the  appointment  and  qualification  of  a  guardian  or 
committee  of  the  estate  of  the  incompetent  payee,  whether  bond  if  required  has  been 
given,  and  whether  appointment  is  still  in  force. 

BRRONBOUSLT  NAMBD  OR  DESIONATBD  PAYBBS. 

Such  evidence  as  will  satiafactorily  establish  the  correct  name  or  designation  of  the 
payee  for  the  purposes  of  the  payment  as  di£ferentiated  from  the  alleged  erroneous 
one  appearing  on  the  face  of  the  warrant  or  check. 

Pension  and  Civil  Sbrvigb  Rbterbmbnt  Checks. 

Separate  instructions  have  been  issued  as  to  pension  and  civil  service  retirement 
checks.    See  circular  of  Comptroller  General  No.  '5,  dated  April  25, 1922. 

Interest  Checks. 

These  instructions  do  not  apply  to  interest  checks  on  the  public  debt. 

Powers  of  Attorney  and  Certificates  of  Axtthoritt  to  Indorse. 

Tiiese  instructions  do  not  apply  to  powers  of  attorney  to  indorse  warrants  or  checks, 
certificates  of  authority  to  officers  of  corporations  to  indorse  on  their  behalf,  affidavits 
of  copartnership,  or  other  evidence  of  authority  to  indorse  on  behalf  of  corporations, 
or  firms,  or  individuals. 

Circular  Letter  of  Febrttary  21,  1922,  to  Heads  of  Departments  and  Inde- 
pendent Establishments. 

This  supersedes  circular  letter  of  February  21,  1922,  to  heads  of  departments  and 
independent  establishments  relative  to  procedure  for  disposal  of  disbursing  officers* 
checks. 

J.  R.  McCarl, 

Comptroller  General, 
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imbursable as  for  breach  of  war- 

ranty^ 484 

Expenses  of  coordinators  of  Bud- 
get Bureau 186 


Betlnament  dedoctlang 

Government  and  State— all  to  be 

made  from  Government  part 871 

Revolving  fund- 
Appropriation  for  advancements  to 
vocational  trainees  is,  and  available 

without  year 701 

Seed  grain  loans- 
Principal  to  credit  of  approprtationsH- 
interest  to  miscellaneous  receipts. . 
Set-off- 
Right  of ,  to  be  exercised  by  account- 
ing officers  independent]^  of  act  of 

March  3, 1875 

Surplus  fund- 
Transfer  to,  by  error,  of  expended 

funds,  corrected SIO 

Unexpended  balances  of  appropriations 
chargeable  with  settlement  of  war  con- 
tracts  • i 

Veterans'  Bureau- 
Trust  fund  for  beneficiaries  estab- 
lished on  books  of  Treasury 887 

Accounts: 

Delinquent— report  to  Congress  to  be 

made  by  General  Accounting  Ofllce. .      19t 
Navy— relief  of   disbursing  officers  for 

missing  papers 

Advance  payments.    {See  Payments.) 
Advertising: 

Proposals  for  supplies  or  services- 
Circular  letter  to  one  dealer  and  notice 
in  one  public  place  not  sufficient... 
Insurance  on  registered  mail  ship- 
ments of  money— competitive  bid- 
ding required 91 

Panama  Canal — 

Articles  for  resale  to  private  par- 
ties do  not  require 184 

Articles  for  sale  to  Panama  Canal 

Railroad  require 88 

Not  required  for  deep-well  drilling 
outfit  when  only  one  available 

in  Panama 74t 

Specifications  may  be  limited 
to  equipment  of  kind  already 
on  hand  when  supply  spare 

parts  required 688 

Agriculture,  Department  of: 

Food  and  drugs  act— fees  of  deputy  mar- 
shals for  service  of  warrants  of  arrest, 

etc lai 

Seed  grains  loans— principal  to  credit  of 
appropriation— interest  to  mlsoeUane- 
ousreoeipts • 

789 
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Pace. 
Coast  Guard  warrant  aSken  on  duty  In, 

•Qtltled  to  aea-dutj  pay 273 

Naval  oflloor  entitled  to  10  per  cent  In- 

craane  of  pay  for  duty  in 307 

AUMkan  Engineering  CammJssion: 
Canunlssloners— 

Appointment  as,  by  presidentia]  eom- 

inission,  vacates  Army  commission.     499 
Compensation  limited  to  $10,000  per 

annum  after  June  30, 1021 499 

Aliens.    (See  Taxes.) 

Allotments.    (See  Veterans'  Boreau,  U.  8., 

and  Army  pay.) 
American  seamen.    (See  Seamen.) 

Animals: 

Hire  by  National  Guard— Oovemment 
not  liable  for  Injuries 193 

Appointments: 

District  oourt»— relative  of  judge  not  en- 
titled to  appointment  as  United  States 
commissioner 712 

Naval  offloers— date  of  terminatiQa  can 
not  be  changed  after  execution 737 

Appropriations: 

Availability  beyond  flacal  year— 

Contract  for  construction  and  repair 
of  buildings  obligates  for  payment 

nextfiacalyear 7QB 

Equipment  toeomplete  order  placed 
with  Government  arsenal  in  prior 

flacalyear 175 

Gasoline  ordered  late  In  June  for  de- 
livery during  next  fiscal  year 116 

National  security  and  defense— aUot- 
ments  from,  available  after  June  30, 

1919 453 

Proposals  accepted  near  end  of  one 
fiscal  year  for  delivery  in  next,  for- 
mal written  contract  necessary  to 

authorize 232 

Repairs  and  improvements  to  Patent 
Office  Building  not  an  appropria- 
tion for  public  buildings 435,532 

Telephones— payment  of  awards  cov- 
ering Federal  control 260 

tJnexpended     bftlances     chargeable 
with  settlement  of  war  contracts.. .        6 
Commerce,  Department  of— "Industrial 
research,  1922,"  available  for  purchase 

of  automobile  for  testing  purposes 360 

Contingent- 
Justice,  Department  of— not  to  be 
charged    with   supplies   acquired 
.          ftom  surplus  stock  of  General  Sup- 
ply Committee 720 

Oflidal  necessity  for  items  under,  not 
subject  to  review  by  accounting 

officers 314 

District  of  Columbia— rent  of  offices  of  re- 
corder of  deeds,  including  cleaning,  not 

an  available  for  rent 023 

Interior  Department— npairs  and  im- 
provements to  Patent  Oflloe,  not  avaU- 
•Ue  beyond  June  30, 1914. 435,632 


Appropriations— Contfnaed. 

Internal-revenue  taxes  reftinded— proper 
flseai  year,  available  ftr  payment  of 

Interest 

JusUoe,  Department  of— 

Contingent,  not  to  be  diarged  with 
supplies  tram  General  Supply  Com- 
mittee.  

Investigation  of  ftauds  connected 
with  late  war— avaOaUe  for  furni- 
ture and  supplies  If  acquired  from 
surplus  stock  of  General  Supply 

Committee 7» 

Salaries,  fees,  and  expenses.  United 
States  marshals— available  f nr  ex- 
pense of  arrest  and  detention  of  pei^ 
sons  by  State  officials,  if  conflnned 

by  marshal's  office 51i( 

Labor,  Department  of— matviity  and 
infimcy,  aUotments  to  States  available 

until  July  1, 1923,  only 

National  security  and  defense— allot- 
ments made  tram,  avaOabfe  after  June 

30,1919 

NaturaUsatlon,  Bureau  of— act  Mar.  4^ 
1921,  not  available  for  creation  of  divi- 
sion of  citizenship  training 127 

Navy  Department— care,  transportation, 
and  burial  of  the  dead,  available  for 
burial  expenses  of  offloers  and  enlisted 
men  entering  service  after  February  9, 

1922 7« 

Obligation  of— cuithorlty  to  transport 
household  goods  does  not  obligate  fiscal- 
year  appropriation  until  effected. 66& 

Post  Office  Department— payment  for 
1923  from  postal  revenues  does  not 
change  character  of  employees  or  ex- 
penses, except  as  to  accounting  pro- 
cedure  

Beimbursement  of— 

Seed-grain  loans— repayment  of  prin- 
cipal should  be  credited  to;  interest 

on,  to  miscellaneous  receipts 

Transportation  of  destitute  American 
seamen  by  Government  transport 

invdves '. 7W 

Veterans'  Bureau— vocational  tnlnee 
advancements  repaid  to  be  credited 

to  revolving  fimd..^ 7M 

Spedflc— 

May  not  be  supplemented  from  ooo- 
tlngent  expenses  when  exhansted 
(furniture  for  legation  at  San  Sal> 

vador) S12 

Renders  general  provision  for  same 

object  inappllcabto 372 

Treasury  Department- 
Additional    hospital    facait&es,    act 
Mar.  4,  1921,  not  available  for  al- 
lotment to  Veteians'  Bureaa  for 

equipping  hospitals Mt 

Field  investigations  of  public  health, 
1922,  available  for  traqsportatisn  of 
household  goods  effected  m  1922, 
although  authorised  in  1921 Mi 
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ALpproprlatlons— Continued.  Page. 

Treasaxy  Department — Continued. 

Internal  revenue— may  be  used  only 
for  bona  fide  promotions  or  to  in- 
crease number  of  employees,  and 
not  for  general  salary  increases MO 

Operation  and  maintenance  of  Ar- 
lington Building  not  transferred  to 

Veterans' Bureau. 09 

Veterans'  Bureau- 
Advances  to  vocational  trainees,  act 
March  4, 1921,  available  as  a  revolv- 
ing fond  without  year 704 

Hospitals,  construction  of— not  trans- 
ferred ftom  Treasury  to 224 

ICedical  and  hospital  services,  1922, 
allotted  to  War  Department,  avail- 
able for  hospitals 049 

Military  and  naval  compensation- 
available  for  fees  and  mileage  of 
witnesses  in  actions  involving  inju- 
ries of  ex-servioe  men 289 

Transferred  from  War  Risk  Insurance 
Bureau  and  Federal  Board  for  Vo- 
cational Education,  not  one  lump 

sum »-... 108 

War  Department— 

Anacostia  Park,  act  July  11,  1019, 
obligated  by  deposit  in  court  regis- 
try—can  not  be  withdrawn 735 

Armament  of  fortifications,  etc., 
available  untH  Jime  30,  1922,  for 
payment  of  war  contracts 6 

Arming,  equipping,  and  didning  Na- 
tional Guard— available  for  burial 
expenses  of  officers  and  men  dying 
daring  encampments dtt 

Construction  and  repair  of  hospitals, 
1922,  not  available  for  permanent 
guardhouse 587 

<3enenl  appropriations.  Quartermas- 
ter Corps,  1919,  extended  by  act 
June  16,  1921,  available  for  pay- 
ment of  French  workers 8 

Transportation  of  Army  and  its  sup- 
plies, available  for  transportation 
of  dependents,  mounts,  and  house- 
hold goods  of  Army  officers  detailed 

to  National  Guard. 478 

World  War  Foreign  Debt  Commlssioo— 

none  available  for  expenses  of 404 

AxHngton  BuHding: 

Appropriations  for  operation  and  maln- 
tananoe  of,  and  personnel  thereunder, 
not  transfemd  to  Veterans' Bureau...      00 


Ifanuliuttire  of,  contiBct  ri^t  to  use  of 
patent  extends  only  to  end  of  fiscal 

year 414 

and  ammunlttaQ: 

Cnstoms  officers  on  ofBdal  doty— not  a 
ebarfB  against  Government 961 

Air  Swke— only  departiBent  of  Army  tn 
wUdi  offlowB  cntitisd  to  aviatloo  duty 
paj...^ 268,372 


Army— Continued. 

Artillery  histructer— French  rttissa  en- 
titled to  pay  as 08t 

Oivillan   employee— absent    fl^im    duty 
under  court-martial  sentence,  not  en- 
titled to  compensation  while  confined. ,       IF 
Contract  surgeons— retired  Army  officer 

may  not  be  employed  as 488 

Damages  by  American  forces  abroad- 
fiscal  year  appropriation  available 200 

Deserters,  reward  for— deduction  from,  to 
cover  cost  of  transporting  to  nearest 

military  post 812 

Enlioted  men- 
Allotments  of  pay— dnpaid  at  death 

of  soldier  become  a  part  of  his  estate     217 
Blue     discharge— not     dishonorable 
and  entitles  to  travel  allowance 

andlOOboDus 715 

Consrientious  objector  receiving  hon- 
orable  discharge   entitled   to  160 

bonus 84 

Dependents— transportation  regula- 
tions setting  time  limit,  etc.,  au- 
thorized        00 

Desertion,  reward  for  apprehenRion 
and  dettvery— information  leading 
to  arrest  without  delivery  not  suffi- 
cient        44 

Fraudulent  enUstment— effect  of,  on 
longevity  pay  and  service  for  retire- 
ment  511,608 

Gratuities.    (See  Gratuities.) 
liedical  treatment— 

On  furlough— acticm  ct  com- 
manding officer  also  on  furlough 
in  permitting  civilian  treat- 
ment not  sufficient  to  authorise 

reimbursemimt ISf 

Prtvale  phyelrian— not  reimburs- 
able when  Army  medical  serv- 
ice mffident 771 

Pay.    iSu  Army  pay.) 
Bations,     commutation— order    au- 
thorizing may  issue  after  assign- 
ment      770 

Retired— may  hold  dvU  portion  if 
neither  salary  nor  pay  amounts  to 

82,500 571,1 

Transportation  upon  change  of  sta- 
tions—suspicion of  officer  that  man 
unreliable  not  sufficient  to  charge 
him  with  cost  of,  for  himself  and 

guard 

Travel  anowanoe— blue  discharge  en* 

titiesto 71i 

Traveling  expenses— duty  with  Na- 
tional Guard  entities  to  actual  only, 
for  oil  and  gas  when  by  automobile.     881 
Field  cisrk— 

Medical  treatment— private  surgeon 
not  entitled  to  pay  for  removal  of 

facial  disflgorement 

Not  an  offioer  or  enlisted  man  within 
meaning  of  six  months'  gtatultj 
law 
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Amy— Contlmied.  Psf*. 

limtary  attach^  not  entitled  to  storaee 
of  hooaehold  goode  when  changing 
ftatiane 213 


Laundering  of  uniform*— 

Ab  part  of  hospital  laundry  au- 
thorized  

Not  entitled  to  commutation  al- 
lowanre  nor  reimbursement  of 
actual  expenditure  for 


306 


207 


Air  travel— 

Mileage  chargeable  to  proper  ap- 
propriation  

Orders  to  a  station  for  temporary 
duty  and  return  do  not  make  it 
a  continuous  Toy  age 

OommisRion  racated  by  accepting 
commission  as  member  of  Alaskan 
Engineering  Commiaslon 

Z>eceaaed— transportation  of  remains 
does  not  entitle  to  mileage 

Dependents— 

Commutation  of  quarters  for^ 

Absence  in  nonpay  status— 
not  entitled  to 

Grandfather  not  dependent- 
no  payment  authorized.... 

Publio  quarters  2  miles  out- 
side of  Norfolk  not  suffi- 
cient to  Justify  payment. .. 

Wife  occupying  hostess 
house— payment  not  au- 
thorized  

Itansportatioo  of— 

Detail  to  National  Guard- 
appropriation  available. . . . 

Not  for  grandchild  but  for 
adopted  and  of  own  blood . . 

Regulations  setting  time 
Hmit 

Detailed  to  National  Guard— appro- 
priation available  for  transportation 
of  household  goods,  mounts,  and 
dependents 

Beat  and  light  aUowanco— during 
absence  (torn  duty  on  account  of 
disease  resulting  in  nonpay  status, 
not  entitled  to 

Household  goods- 
Packing  and  crating— excess  cost 

chargeable  to  officer 

Transportation  of— 

Excess  amount,  including 
auto— Umitation  on  cost  to 

Government 

From  station  to  home  on  re- 
tirement—only when  Quar- 
termaster Corps  refuses ... . 
Medical    treatment— osteopathy    Is 
not,  and  does  not  entitle  to  i^im- 
fctintrniftnt      ■ 


181 
726 

079 


106 
208 

41 

161 

478 

670 

00 


478 


105 


673 


740 


630 


73a 


Army— ^ntinned. 
Offioers— Continaed. 
Mfleaga- 

Accompanying  overland  tour  of 
motor  trucks— not  entitled  to.. 
Land-grant  deductions  applica- 
ble to,  whether  or  not  trans- 
portation request  used. tf| 

Land-grant  routes  limit  to  4  cents 
per  mile,  irrespective  of  mode 

of  transportation 69 

Secretary  of  Fine  Arts  Commis- 
sion entitled  to 

To  home  by  transport  instead  of 
shortest  land  route— how  com- 
puted  

Travel  in  Government  automo- 
bile d  oes  not  entitle 

Traveling  by  air— proper  appro- 
priations chargeable lO 

Private  property  lost  in  the  military 
service— baggage  of  former  Army 
officer  whfle  being  returned  to  his 
home  after  discharge,  reimburse- 
ment not  authorized 6i 

Quarters.    (See  Quarters.) 
Retired- 
Employment  as  contract  enr- 

geons  not  authorized. 4B§ 

Employment  as  special  assistant 

to  Attorney  General  prohibited     219 
May  hold  civil  position  if  neither 
retired  pay  nor  salary  amounts 
to  12,500— aggregate  immater- 
ial   671,7W 

Mileage  to  home«-short  residence 
at  place  selected  does  not  defeat 

rightto 477 

Release  from  active  duty  is  effeo- 
tive  from  date  of  order,  whether 

received  or  not 7S 

Subordinate,  are  not  authorized  to 

assign  to  aviation  duty 87 

Traveling  expenses- 
Air  travel— what  constitutes  a 
delay  in  a  continuous  voyage. .     TV 

Detailed  to  civil  branch OS 

From  Pacific  to  Atlantic  via 
Panama  Canal-Factual  ex- 
penses only  allowed •     717 

Officers  Reserve  Corps- 
Dependents— transportation  not  fur- 
nished to  first  duty  station  nor  to 

home  on  relief 877 

Ordnance  Department— officers  not  en- 
titled to  aviation-duty  pay 

Private  property  damaged  by— claimant 
must  be  free  from  contributaiy  negli- 
gence  

Transportation— land-grant   deductions^ 
various  classes  of  persons  subject  to.... 
Army  pay: 

Active  duty,  officer— terminates  when 
relieved  from  active  duty,  whether 
•rder  received  or  not  .••.^••••^•••••••. 
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Acmy  i»7— ContlziiMd. 
Allotments  of— 

Amount  of  oatstsndlng  check  not 

peyable  to  soldier  in  alMonce  of 

affirmAtive  evidence  that  allottee 

Is  dead  or  never  received  check ....     215 

Unpaid  to  allottee  at  death  of  soldier 

become  part  of  soldier's  estate 217 

Aviation  duty- 
Officers— 

Between  stations  while  traveling, 

when  entitled  to 431 

Staff  officers  not  entitled  to. . . .  203, 872 
Student  at  General  Staff  CoUege, 

not  entitled  to M8 

Not  entitled  to  additional,  when 
flights  were  not  result  of  orders 
from  competent  War  Depart- 

mentofflcial 17 

Warrant  officer— duty  of,  incon- 
sistent with  flying  duty,  not  en- 
titled to 258 

Change  in  grade— 

I>ecision  of  August  8»  1021,  holding 
saving  clause  in  act  of  June  4, 1920^ 
to  be  effective  ttom  September  1, 

1921 U8 

Enlisted  men— saving  clause  not  ap> 
pUcable  when  holding  temporaiy 
commission  on  June  4,  1920,  from 

which  reverted  July  1, 1990 634 

flirfelture    of— court-martial    sentence 
remitted— monthly  forfeiture  already 

aoorued  considered  as  collected 2B1 

Oratuities.   (See  Gratuities.) 
SQgher  command— 

Commanding  a  "  flight "  of  air  squad- 
ron does  not  entitle. 514 

lieutenant  colonel  temporarily  de- 
tailed to  regiment  not  his  own  for 
purpose  of  commanding— not  en- 
titled to 87 

Longevity — 

Enlisted  men- 
Character  of  discharge  immaterial 
if  enlistment  was  not  fraud- 
ulent       6<S8 

Fraudulent  enlistment  com- 
pleted without  knowledge  of 
fraud     by     Government— not 

counted 611,608 

Service  in  Coast  Guard  not  in- 
cluded.      156 

Officers- 
Coast  and  Geodetic  Survey  serv- 
ice—when  included 246 

Entering  service  otherwise  than 
by  draft  with  National  Guard 
before  July  9,  1918,  may  count 
National  Guard  service  until 

June4, 1920 76 

Bervice  In  Veteran  Corps  of  Ar- 
UUery  of  New  York  not  counted     541 


Aimy  pay— Cootiiraed* 
Betired— 

Enlisted  men- 
Character  of  discharge  not  mater* 
ial  if  enlistment  not  fraudulent. 
Fraudulent    enlistment    service 

not  counted  for  retirement 

Granted  pay  and  allowances  of 
warrant  officer  under  act  of 
June  4)  1920,  not  also  entitled 
to  allowance  of  816.75  under  aol 

of  March  2, 1907 

Officers— commissioned  over  45  yean 
of  age,  retired  for  incapacity,  lin^ 
ited  to  4  per  cent  of  active^uty  pay 

ccmmissioaed  service 

Road  work,  enlisted  men  detailed  to» 
basis  for  computing  civilian  compensa- 
tion entitled  to 

Arrest.   (See  Marshals,  United  States;  Fees; 

Warrants  of  arrest.) 
Arsenals: 

Contracts  for  emplo3rment  of  accountante 

in  violation  of  law 93,2 

Leave  of  absence  of  employees- 
Pay  for,  not  taken,  discontinued  July 

1, 1920 68 

Superintendent  of  construction  at 
810,000  salary  is  not  an  "employee" 
but  an  officer  and  not  entitled  to 

pay  for  accrued  leave..... i| 

Attorneys,  United  States: 

TraveUng  expenses— mingling  of  private 
and  public  business.  Government  not 

chargeable 808 

Auction  sales.    (See  Sales.) 
Automobiles.    (See  Vehicles.) 
Aviation-duty  pay.   (See  Army  pay  and 
Navy  pay.) 

B. 
Baggage: 

Lost  after  discharge  of  Army  officer  not 

reimbursable 88 

Transportation- 
Army  officer  entering  service  through 
mediimi   of   National   Guard— to 
home  on  discharge  not  authorised. .       68 
Naval  officer's  books  and  retained 

papers  may  be  transported  as 88 

Bailments: 

For  hir»— horses  hired  by  National 
Guard,  no  payment  for  injury  to,  if  no 

negligence 102 

Property  left  on  trial  in  Government 

office— responsibility  for  damage 84 

Band,  Marine.    (See  Marine  Corps.) 
Banks: 

Federal  land— allotment  from  national 
security  and  defense  available  after 

June  30, 1919 

National— subsistence  of  examiner  at  his 
home,  regulations  authorizing  per  dkm 
prospective  only 
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Wds.    (See  Oontracts  and  Advertising.)         Pace. 
Bonds*  Liberty: 

Gbeckages  of  Nayy  pay  for,  not  subject  to 
forfeitnre 142 

Bonds,  surety: 

Naval  supply  officer's  pay  commences 

upon  approval  of 281 

Books  of  reference,  periodicals,  etc: 

Newspapers,  daily,  New  York  Herald  is 
not  a,  within  meaning  of  appropria- 
tion for  Hydrographic  Office. 296 

Budget,  Bureau  of  the: 

Condlnators— salaries  and  expenses  firom 

proceeds  of  sales 185 

Bureau  of  Engraving  and  Printing.   iSu 

Engraving  and  Printing,  Bureau  of.) 
Burial  expenses: 

National  Ouaid^preparatlon,  transpor- 
tation, and  escorts  may  be  authorized 

by  regulation. 042 

Navy— officers  and  enlisted  men,  entering 
service  on  or  alter  February  9,  1922, 
payable  subject  to  limitation  by  regula- 
tions       743 

Pensioners— reimbursement    in    foreign 

currency,  rate  of  exchange 202 

Supernumerary  patient,  Navy— retired 

officer  of  Marine  Corps  is  not 284 

Veterans'  Bureau— patients  and  trainees 
may  be  provided  for  by  regulation. ...     Ml 

C. 

Gab  fare.   {See  Subsistence  and  Traveling  ex- 
penses.) 
Oablegrams: 

Registering  address— payment  for,  not 

prohibited  as  advance 455 

Gable  ships: 

Tonnage  fees  pa3rable  when  not  registered     455 
Cadets.    (,See    Military    Academy,    United 

States,  Traveling  expenses.) 
Campsites.    (,8ee  Leases.) 
CanceUation  contracts.    (J8ee  Contracts.) 
Carriers: 

Federal  control- 
Settlement   between   War   Depart- 
ment and   Bailroad  Administra- 
tion- 
Maintenance  of  tracks  included.     164 
Repairs  to  equipment  Included. .     101 

Switching  charges  included 160 

Termination  of,  payment  of  guar- 
anty-second payment  authorized..     S77 
Checks: 

Payment  by,  for  surplus  supplies  authoi^ 

ized 200 

War-risk  allotments  and  allowances- 
Outstanding,  not  payable  to  soldier 
in  absence  of  affirmative  evidence 
that  allottee  Is  dead  or  never  ro> 

oeivedcheck 215 

When  outstanding  required  to  be 
covered  into  "outstanding  liabili- 
ties" at  end  of  three  years 146 

When  recovery  of  overpayments 
authorized. 146,222 


Cttisenship: 

Japanese  holding  certificates  of  natunl- 

ization  under  act  of  May  9, 1918^ 9S 

Oalms: 

Certiflcation  to  Congress- 
Damages  for  shortage  in  soiplus  war 
supplies  when  quantity  sold  by 

lot— no  authority 148 

Judgments  against  customs  collector 
proper  for,  by  General  Accounting 

Office 540 

Fraudulentr-substitution  of  false  items 

in  traveling  expense  vouchers— penalty     681 
French- 
Agreements  made  before  November 
11,  1918,  to  be  settled  under  Dent 
Act  and  paid  from  balances  ex- 
tended by  act  June  Id,  1921 88 

Citizen  of  France  for  personal  serv- 
ices—not covered  by  interna- 
tional settlements— payment  au- 
thorized      680 

Private  property  stolen  by  enlisted 
men— no  liability  by  France  or 

United  States 745 

Frocds-verbal  agreement  does  not 
release  United  States  from  liability 
for  claims  not  filed  within  time 

limit 88 

Presentation  to  Congress  18  years  ago 
does  not  prevent  action  by  accounting 

officers SIS 

Private  property  lost  in  military  service- 
two-year  limitation  on  filing  runs  from 

March  4,  1921,  to  March  3,  1923 645 

Set-off— right  of,  may  be  exercised  by 
accounting  officers  irrespective  of  act 

of  March  3, 1875 606 

Clerks,  United  States  courts: 

Compensation— certificate    of   Attorney 
General  correcting  error  of  predecessor 

may  be  given  retroactive  effect 107 

Holding  other  positions- 
Employees  of— not  entitled  to  pay  as 

clerical  assistant  and  bailiff 602 

May  hold  commission  in  Officers' 

ReserveCorps 66 

Not  entitled  to  additional  compensa- 
tion as  United  States  commissioner 
or  Justice  of  the  peace  in  Federal 

cases t 

Special  master— terminates  appoint- 
ment as  clerk  on  and  after  March  4, 

1921 3tt 

United  States  commissioner— maxi- 
mum rate  of  quarterly  compensa- 
tion  

Clothing.  (5«s  Gratuities;  Uniform.) 
Coast  Guard: 

Credit  for  service  in,  allowed  postal 

ployees  for  purposes  of  promotion 

Enlisted  men- 
Honorable  disdiarge  gratuity— under 
act  July  12,  1921,  dependent  on 
length  of  last  expiring  period  of  serv- 
IM  as  well  as  reenlistmeats 
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Guard— Continaed.  Page. 

Ealisted  men— Continued. 

Six  montlis'  dealh  sntcdty—^dow 
entitled  to«  although  father  desig- 
nated       M7 

Pay- 

Continaoos  service  and  0. 0. 34— dia- 
oharge  Crom  period  of  the  war  enlist- 
ment  entitles   to  full  statutory 

period  of  three  years 839 

Warrant  offloers  on  duty  in  Alaska 

entitled  to  sea^nty 273 

Transportation  of  members,  after  return 
to  Treasury  Department,  not  subject  to 

land-grant ^^ 

Camaatrce,  Department  of^ 

<' Exchange  on  ofBcial  checks/'  act  of 

March  1,  1919,  meaning  of 152 

Purchase  of  automobile  for  testing  pui^ 

poses  authorized 380 

supping  commissioners— bonus  limited 
to  eo  per  cent  of  fees  collected  to  date  of 

payment 874 

Standards,  Bureau  of.    {See  Standards, 

Bureau  of.) 
Transfer  of  employees  of  other  branches 
doing  statistical  work  unaathorUed..      249 
Commutation  of  rations.   {See  Rations.) 
Commissioners,  United  States: 

Appointment  of— relatives  of  Judge  of  dis- 
trict court  not  eligible  for 712 

Clerks  of  courts  not  entitled  to  additional 

fees  when  acting  as 9 

Clerks,  United  States  courts  acting  a»— 
ft^Tjtnnm  quarterly  rate  of  compensap 

tlon IM 

Fees— search  warrants  to  Federal  pro- 
hibition agents  and  deputy  collectors 
of  internal  revenue,  authorized 133 

Coab 

Contracts  for  ftirnishing— repeal  of  trans- 
portation tax  as  affecting  price 399 

Coast  and  Geodetic  Survey: 

Leaves  of  absence  of  officers— pay  for, 
sameasfor  Navy 454 

Offloers  of— regulations  relative  to  reduc- 
tion of,  not  based  on  statutory  authority 
may  be  waived 13 

Ship  keeper— service  as,  not  included  in 
computing   longevity    pay   of   Army 

officer 346 

Compensation: 

After  death— Federal  reserve  bank  official 
not  payable  from  appropriation  for  ex- 
penses of  loans 81 

Bonus— 

Certification  retroactively  within  dis- 
cretion of  head  of  department  or 
establishment 448 

Commissioner,  shipping— entitled 
only  to  60  per  cent  of  fees  collected 
«p  to  date  of  payment 674 

Employees  of  ThooipeoihStarTett 
Co.,  not  entitled  to 174 


Compensation— Continued. 
Bonus—Continued. 

SeslgnatUmafter  JuneSO,  19aD,andre' 
Instatemant,  does  not  require  cer- 
tification      679 

Right  to,  not  dependent  on  contract 

of  employment  but  on  act  granting.     676 
Veterans'  Bureau— employees  trans- 
ferred to,  retain  right  to  receive. .  152, 575 
avilian  employee  of  Army— connned  in 
prison  camp,  not  entitled  to,  while  so 

absent  from  duty 87 

Clerks,  United  States  courts— certificate 
of  Attorney  General  correcting  error  of 
predecessor  may  be  given  retroactive 

effect 107 

Deductions  for  absence  without  pay— In- 
ternal-revenue field  service 845 

Deductions  for  retirement  fund— per  diem 

employees,  Sundays  and  holidays 173 

Disability.   (iSec  Veterans' Bureau.) 
Double- 
Army  officer,  commissioned  on  Alas- 
kan Knidneeilng  Commission,  not 

entitled  to  Army  pay 499 

Army  or  Navy  retired  officers  and  en- 
listed men— may  hold  civil  position 
If  neither  retired  pay  or  salary 

amounts  to  $2,500 671,700 

Circuit  Courts  of  Appeal  employees 

are  subject  to  prohibition  against. .     593 
Clerks,  United  States  courts- 
Appointment  as  special  master 

prohibited 343 

Commission  in  Officers'  Reserve 

Corps  authorized 66 

Fees  as  United  States  commis- 
sioner-limit       156 

Emergency  Fleet  Corporation  and 
also  Shipping  Board  in  excess  of 

12,000  not  anthorlMd 14 

Hail  contractors  may  not  be  em- 
ployed In  Postal  Service 282 

Officers'  Reserve  Corps— Government 
employees  attending  field  exerdsee 
or  Instruction  entitled  to  civilian 

pay  and  service  pay 644 

Retired  Army  officer  may  not  be  paid 

also  as  contract  surgeon 481 

Retired  major  as  special  assistant  to 

Attorney  G  eneral  prohibited 219 

School-teacher  of  District  of  Columbia 
and  poB^offloe  clerk— no  Jurisdic- 
tion       461 

Draft  evaders  for  period  of  confinement— 

not  auth(vized 474 

Holidays- 
Contractor's  employees  not  entitled 
to  pay  for  Saturday  afternoon  when 

navy  yard  dosed 348 

District  of  Colnmbia  employees— 

when  entitled  to 551,573 

Oovemment  fuel  yard  employees  paid 
per  hour  when  actually  employed 
notentitledto 219 
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Oompensatloii— ^i^ontinned.  Pagv. 

Holidays— Continued. 

Per  diem  employees— when  on  Son- 
day  and  obserred  next  day,  pay- 
ment authorized 447 

Postal  clerks— work  on,  counts  In 
computing  o^rtime  for  railway 
postal  clerks  on  cars,  but  not  those 
at  railway  post  ofltoes  or  transfer 

stations 406 

Increases—  ^ 

Internal  -  revenue  employees — pro- 
hibited in  1023  unless  on  promotion 

to  bona  fide  vacancy 640 

Patent   Office   employees— effectivv 

date  for £80 

Overtime— 

Postal  clerks- 
Railway  post  office  cars— only 
paid  for  excess  over  deficiencies 
accrued  for  which  no  deductions 

aremade 406 

RaOway  post  offices  or  transfer 
offices— holidays  not  counted 
for,  only  compensatory  time 

allowed 406 

Panama  Canal  employees— Army  or  Navy 

officers,  pay  entitled  to  during  leave. ...     636 
Pieceworkers— for  Idle  time  due  to  stop- 
page of  work,  not  authorized 376 

Postal  clerk»— 

Not  entitled  to  promotion  to  new  cre- 
ated position,  before  one  year  from 

last  promotion 688 

Special  rating— only  those  in  grade  5 
between  July  1  and  21,  1021,  enti- 
tled  665,765 

Substitute  or  military  service— when 

counted 580,724 

Betirement  deductions— Govemmentand 
State,  all  to  be  made  tram  Oovemment 

part 371 

Suspension— action  of  field  officer  In 
charge  in  suspending  field  employee 

ratified— effect 42 

Thirty-first  day  of  month— leave  of  ab- 
sence without  pay • 846 

Vocational  education  trainees— not  enti- 
tled to,  in  addition  to  maintenance  al- 
lowance for  services  rendered  as  part  of 

training 733 

OcBnptroUer  General: 

Report  of  illegal  expenditures  and  con- 
tracts to  Congress 04 

Conscientious  objectors,   (fiu  Army,  enU'rted 

men.) 
Consular  Service: 

American  seamen.    (See  Seamen.) 
"Contingent  expenses,  foreign  missions," 
not  available  for  supplementing  ex- 
hausted spedflc  appropriation  for  fur- 
nishing new  legation  building. 812 

Death  gratuity  to  officials  dying  in  foreign 
countries— payable  only  to  beneficiary 

designated  in  law  if  living 527 

Famitun  for  legations— purchase,  repair, 
and  replacement  anthodxed  tram  oom- 
ttngent  expenses. 


Consular  Service— Continued. 

Leaves  of  absence— oflloers  travteilag  to 

new  station  after  expiration  of 

Reftind  of  fees  for  invoices  covwing  Im- 
ports—when  authorized 

Transportation  of  family  of  consular  offi- 
cer from  United  States  to  new  duty  sta- 
tion to  which  officer  assigned  daring 

their  absence— not  authorized 

Waiver  of  tonnage  fees  against  cable  ships 

not  registered— not  authorized 

Contingent  funds.    (Su  Appropriations.) 
Contracts: 

Accountants— not  authorized 93, 

Additional  payment— due  to  changes  by 
Government,  basis  for  determining.... 
Advertising.    (See  Advertising.) 
Appropriations— 

QasoUne  ordered  late  in  June  for  da- 
livery  next  fiscal  year— proper  ap- 
propriation chargeable lift 

Proposals  for  supplies  accepted  near 
end  of  one  fiscal  year  for  delivery  in 

next— proper,  available 232 

Approval,  delay  in— imposes  no  liability 
on  Government  to  pay  for  increased 

costs  of  labor  and  material 821 

Attached  papers— increase  in  freight  rates 

provided  for  in,  authorized fiS7 

BaHments.    (See  Bailments.) 
Bids  for  services— incompetency  of  lowest 
bidder  specially  invited  not  sufficient  to 

Justify  acceptance  of  another  bid 804 

Breach— termination  of  lease  at  end  ol 

fiscal  year  does  not  constitute 1)8 

Cancellation— after  date  fixed  for  delivery 

void 458 

Changes  in  work— not  ordered  in  writing, 

reimbursement  not  authorized 

Consideration— may  Include  making  simi- 
lar contract  with  other  Government  es- 
tablishment  

Cost-plus— fivnishing  labor— contractor 
not  entitled  to  percentage  on  his  own 

Ubor 17« 

Damages- 
Breach  of  lease  agreement  at  end  ol 

fiscal  year  is  no  basis  for U 

liquidated— 

Saturdays  faUing  in  delay  period 
count  one-half  day  when  after- 
noon a  legal  h<^day 

Suspension  of  work  by  Govern- 
ment, when  excusing  payment 

oL 

Delay- 
In  approval— Imposes  no  liability  oo 
Government  to  pay  for  increased 

costs  of  labor  and  material 

In  delivery— excuse  for,  would' not 
authorise  additional  costs  to  efflest 

delivery  within  contract  time 

Suspension  of  work  by  Government— 
when  excusing  payment  of  liqui- 
dated damages 

Fiscal  year— when  obligates  appropria- 
tion for  constructian  and  repair  of  bail<W 
ings 
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CVaitfMl9-C<mtliiiMd. 

UlecBl,  report  to  C<nigrMi. tt,94 

ImpUsd— oae  of  patonts  after  flacal  year, 
eorared  by  fonnal,  oblifates  Oovam- 

mant  to  pay  royalty 414 

Inemsed  coeta— 

Extra  expensa  In  affecting  delivery 

within  contract  tima— not  payable.     685 
Freight  increases  provided  for  in  at- 
tached papers— authorized 687 

Bapplemental  contract  for  2G0  per 

cent  increafle   not  authorieed. 669 

Telephone  rates  increased  by  8tate 
Qtllity  commission  or  Postmaster 

General  do  not  authocl»..... 604 

Interest— 

Award  under  Dent  Act  exciues  pay- 
ment of. '. 828 

Payment  of,  by  contractor  inade- 
qoate   consideratian  to  support 
supplemental,  for  advance  of  re- 
tained percentages 286,529 

interior  Department— telephone  service 
for  Reclamation  Service  must  be  by 
formal  contract  although  rates  fixed  by 

law 672 

Leases.   (See  Leases.) 

ICaQ.    C^eeMaU.) 

Mistake— misplaced  decimal  point  in  bid 

and  In  formal  contract,  no  relief. 189 

Vwj  Department— 

Additional  payment  due  to  dianges 
by  Oovenunentr— basis  for  deter- 
mining      166 

Coal— repeal  of  tax  on  fteight  as  affect- 
ing price 899 

Damages,  liquidated— Saturday  af- 
ternoons not  counted  when  legal 

holiday 5S2 

Extra  expense  Incurred  In  making 
delivery    within    time    spedfled, 

owing  to  strikes,  not  allowable 686 

Partial  payment— authorized  when  Oov- 
enmient  acquires  title  to  incomplete 

work 143 

Patents.    (See  Patents.) 
Personal  services- 
Accountants— in   violation    of    law 
unless  specifically  authorized  in  ai>- 

propriation 93,252 

Compensation  of  ccxitractor's  em- 
ployees for  Saturday  afternoon 
when  navy  yard  closed  not  author- 
ized  848 

Traveling  expenses  authorized  only 

when  work  performed 457 

PuUlc  utilities— rates  fixed  by  law  do  not 

excuse  formal  execution 672 

Reported  to  Congress  in  violation  of  law— 

For  services  of  accountants 98 

Only  those  resulting  from  adminis- 
trative action  included 94 

Retained  percentagea— 

Alay  not  be  advanced  to  contractor 
before  completion  of  work  upon 

payment  of  interest 286 

Supplemental  agreement  to  pay  be- 
fore due— not  authorized 529 


Contracts— Continoed. 

River  and  harbor  ImprovementB— relief 
under  act  of  July  18, 1918,  for  Inoreaaad 

cost  due  to  war  conditions 

Subject  matter— 

Airplanea— when  partial   paymenti 

authorised. Itt 

Chassis— war  tax  by  supplemental, 

Government  may  not  be  obligated. 

Coal— repeal  of  transportation  tax  aa 

affecting  price 

Construction- 
Brick  schodhouse  on  Crow  Ia> 
dian    Reservation— liquidated 

damages  for  delay 408 

Removal  of  rock  from  site  not 
shown  on  blue  print— Govern- 
ment not  liable 

Detonating  fuses— additional  pay- 
ment for  storage  when  that  service 
included  in  terms  of  terminatioa 

contract,  not  authorized 

Oasdine— ordered  late  in  June  for 
delivery  next  fiscal  year,  proper 

appropriation  chargeable iff 

Health  investigationa— consideratloD 
for,  with  Veterans'  Bureau  and 
Vocational  Board,  may  Include 
making   contract   with   other  on 

samesubject 881 

Labor  for  Bureau  of  Standards  on 
cost-plus  basis— contractor  not  en- 
titled to  percentage  on  own  labor.,  vn 
Leather  leggings  manuliactured  at 
Govemmoit  estaUlshment— pur- 
chase of  equipment  after  expiration 

of  fiscal  year 175 

Lock  and  dam,  Ohio  River— reopen- 
ing settlement  by  predecessor 648 

Moving— Incompentency  of  lowest 
bidder,  not  sufficient  to  reject  his 

bid  when  specially  invited 804 

Kaval  mine  depot,  Yorktown,  Va.— 
additicmal  payments  due  to  changes 
by  Government,  basis  for  determin- 
ing       160 

Steel  lock  gatea— retained  percent- 
ages, not  payable  in  advance  of  due 

date fi2§ 

Submarine  chasers- 
Damages,   liquidated— Saturday 
afternoons  not  counted  when 

holidays 553 

Repairs  to— mistake  in  bids,  no 
relief  after  final  completion  of 

work i8f 

Subsistence  of  vocational  trainees- 
lump-sum  agreement  to  be  p-> 
rated  among  trainees  on  basis  of 
maximum  number  entitled  to  sub- 
sistence thereunder 507 

Wood— freight  increases  provided  far 

In  attached  papers,  allowed. 587 

Supplemental — 

Advance  payment  of  retained  per- 
centages—not authorized 286,  i 

Cost  increased  250  per  cent  by,  not 
authorized...... •....•• 
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Osntraote— Tontfnaed.  Page. 

Bopplemental— Contiiiiied. 

liade  In  interest  of  United  States  if 

purchwe     price     increased     but 

method  of  delivery  clanged  so  as 

to  net  Government  saving 115 

Obligating  the  Govenmient  to  pay 

sales  tax  on  chassis  is  null  and  void.     122 

Telephone  service— rates  fixed  by  law  do 

not  excuse  fonnal  execution 673 

Tenninatlon— * 

Award  under  Dent  Act  releases  oon- 

tractor  fhnn  payment  of  interest 

on  advance  payments 828 

Gancellation  of  purchase  orders  after 

date  Axed  for  delivery  vdd 458 

Improvidence— does  not   authorize, 

without  notice 507 

Storage  charges— additional  pa3rment 

not  authorized 205 

When    reopening    authorized    after 

settlement 548 

Treasury  Department— telephone  service 

for  public  buildings,  rate  not  subject 
to  increase  by  State  utility  commission 

or  Postmaster  General 664 

Veterans'  Bureau- 
Consideration    for,    may    stipulate 
similar  contract  with  Vocational 

Board 535 

Subsistence  of  trainees— prorated  oo 
basis  of  maximum  number  en- 
titled to,  under  lump-sum  ^ree* 

ment 607 

Vocational   Education,   Federal  Board 
for— consideration  for,  may  stipulate 
similar  contract  with  Veterans'  Bureau.     535 
War  Department- 
Attached  papers— effect  of 587 

Cancellation  of  purchase  order  after 

date  fixed  for  delivery  void 458 

Chassis— supplemental,  obligating 
Government  to  pay  war  tax  when 
no  consideration  passes  to  Govern- 
ment null  and  void 122 

Constructi<m  of  storehouse  at  Rock 
Island  Arsena^removal  of  rock 

from  site,  etc 821 

Dent  Act  award,  releases  contractor 
from  pasrment  of  interest  on  ad- 
vance payments 828 

Equipment  purchased  one  fiscal  year 
under  order  placed  with  Govern- 
ment-owned establishment  during 
prior  fiscal  year— proper  appropria- 
tion chargeable 175 

Executed  before  June  30  for  repairs 
to  Key  West  Barracks,  obligates 
appropriation  for  payments  next 

flscalyear 706 

QuoUne  for  Air  Service— supple- 
mental authorized  if  method  of  de- 
livery nets  Government  saving  al- 
though purchase  price  is  increased. .  115 
Increase  of  250  per  cent  in  cost  at- 
tempted by  supplemental  contract 

authorised. 660 


Contracts— Contlnned. 

War  Department— Continued. 

Kistake  In  bids  on  repairing  subma- 
rine chaser— no  relief  after  comple- 
tion of  work 

Reopening  of  adjustment  by  farmer 

Secretary— when  authorized 

Retained  pereentages  supptomental 
agreement  to  prepay,  not  author^ 

ized n» 

River  and  harbor  Improvementa— 
relief  under  act  of  July  18, 1918,  for 
increased  costs  due  to  war  oondir 

tions 16A 

Tenninatlon—  additional  payment  for 

storage  not  authorized W 

Contract  surgeons.    (See  Army.) 
Ocvporatiims: 

Certificates— fee  for  recording. 07 

Courts-martial: 

Confinement  under  sentence  by,  deprives 
civilian  employee  of  Army  of  compen- 
sation        87 

National  Guard  pay  forfMturee— amount 

not  payable  to  State 71S 

Sentence  disapproved— 

Imposition  of  bad-conduct  discharge 
disapproval  by  Secretary  of  Navy 

does  not  restore  to  pay  status 90S 

Navy,  enlisted  man— not  entitled  to 

pay  while  in  nonservice  status 60^ 

Sentence  remitted— monthly  forfeitures  of 
Army  pay  already  accrued  considered 

as  collected 201 

Witness  fees— same  rate  as  before  United 

States  courts 9€f 

Courts,  United  States: 

Clerks  of.    {See  Clerks  of  United  States 

courts.) 
Judges  of  district  courts  may  not  appoint 
relatives  as  United  States  commlssian- 

ers •     7tt 

Juvenile  oonrt.  District  of  Columbia— 
empl03nnent  of  relatives  of  Judge  not 

prohibited 341 

Payment  of  awards  covering  Federal  con- 
trol of  telephone  into  court  registry. . . .  26^ 
Stenographers  to  Justices  <rf  Supreme 
Court  of  District  of  Columbia— termi- 
nation of  office  of  Justice  does  not  termi- 
nate office  of. • tt 

Crow  Indians.    {See  Schools.) 
Currency,  Comptroller  of: 

National-bank  examiner.    (5«e  National- 
bank  examiner.) 
Customs  Service: 

Collectors'  accounts  should  be  complete 
and  remain  intact  in  accounting  ofll- 

oers' custody 

Collectors— Judgments  against,  may  be 

certified  to  Congress 

Detafl  of  employees  to  Commerce  Depart- 
ment unauthorized Mi9 

Firearms  for  protection  of  officers  on 

duty  must  be  purchased  by  officer SB 

Head  tax  on  aliens— manner  of  making 
refimds •••• 177 
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SalM  of  goods  left  in  storage  nnclataned— 
use  of  proceeds  to  pay  storage  ebarges..     410 

D. 

DunagBK 

American  forces  abroad—fiscal  year  appro- 
priation chargeable 90O 

Animab  hired  by  National  Onard— Oor- 
cmment  not  liable  for  injuries  to 193 

Goremment  not  liable  for,  resulting 
from    reasonable   use   for    which 

leased 134,278 

Nominal  rental  of  camp  site  does  not 
affect  legal  liability  of  0  ovemment.     276 
Liquidated— 

Saturdays  lulling  within  delay  period 
count  as  one-half  day  only  when 

afternoon  is  legal  holiday 652 

Suspension  of  contract  by  Govern- 
ment—when excusing  payment  of.     408 
Frlvate  property  by  Army- 
Claimant  entiUed  to  actual  damage 
Including  amounts  required  to  be 

paidothers £72 

Claimant  must  be  free  ftom  oontribu- 

tary  negligence 405 

Conditions  necessary  for  payment...     613 
Payment  for,  limited  to  cost  of  repair- 
ing      613 

Presentation  to  Congress  18  years  ago 
without  action  does  not  prevent 
consideration  by  accounting  offl- 

oers 615 

Private  property,  by  tort  of  Government 

employee— repairs  unauthorised 178 

Private  property  and  persons  by  Post 
OflEice  Department,  act  June  16,  1921, 
only  (q>pUcable  to  claims  arising  on  or 

after  July  1, 1921 4 

Private  property  left  on  trial  in  Govern- 

ment  office— responsibility  for 84 

Sales  of  surplus  supplies— failure  of  Gov- 
ernment to  deliver  all  contracted  for, 

not  allowed 874 

Decisions: 
Advance- 
Authority  of  one  department  or  estab- 
lishment to  make  contracts  not 
decided  on  submission  by  another..     535 
Disbursing  officer  entitled  to,  only 
when  voucher  submitted  is  com- 
plete       876 

President  Emergency  Fleet  Corpora- 
tion, not  entitled  to 279 

Dent  Act: 

Award  terminating  contract  releases  con- 
tractor from  payment  of  interest  on 

advance  payments 828 

French  claims— agreements  made  prior 
to  November  12,  1918,  may  be  settled 
under,  and  paid  from  balances  extended 

by  act  June  16, 1921 88 

Deserters.   (iSm  Rewards.) 
Destitute  seamen.    [See  Seamen.) 
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Details: 

Army  and  naval  offloers  to  dvd  branch— 

amount  of  traveling  expenses 

Dtplomatic  Service.    i8f€  Consular  Service.) 
Disability  compensation.    {See  Employees^ 

Cofiipensation  Commission.) 
Disbursing  officers: 

Advance  decisions— voucher  submitted 

must  be  complete S^ 

Delinquent  accounts— report  to  Congress 
annually  to  be  made  by  General  Ac- 
counting Office 19^ 

Illegal  payments— when  to  be  reported  to 

Congress  by  Comptroller  General 94> 

National  Guard— manner  of  paying  drill 
pay  necessary  to  liquidate  indebted- 
ness to  Government  for  lost  property..     471 
ReUefof— 
Navy- 
Loss  or  deficiencies 226- 

Not  authorized  after  conviction 

of  embezzlement 686 

Not   authorized    for   payments   on 

fraudulent  vouchers 789^ 

District  of  Columbia: 

Claims  against,  disallowed  by  District 
officials,    not    within   jurisdiction    of 

accounting  officers 461 

Damages  to  private  property— no  liabil- 
ity when  conmiandeered  in  preserva- 
tion of  peace,  by  poUce 722 

Employees— 
Per  diem- 
Entitled  to  pay  for  armistice  day.     672 
Entitled  to  pay  for  legal  holidays 

and  Saturday  afternoons 661 

Escheated   funds— commissioners   must 

show  actual  disbursement  of,  for  poor. .     647 
Juvenile  court— employment  of  relatives 

ofjudge  not  prohibited 341 

Recorder  of  deed»— 

Fees  for  recording  incorpnvtion  cer- 
tificates       587 

Lease  of  office  may  not  provide  for 
total  amount  of  approprlationr- 

must  leave  some  for  cleaning 628 

SGho<^-teacher»— retirement— on  perpet- 
ual leave  of  absence  in  June,  1919,  not 

entitled  to 868 

Stenographers  to  Justices  of  Supreme 
Court  of,  death  of  Justice  does  not  terml- 

natepodtion  of 12 

Draft.    (See  Selective  draft.) 
Drill  pay.    iSee  National  Guard.) 


Easements: 

Roads  over  private  property  to  hospitals.     468 
Emergency  Fleet  Corporation.    (See  Ship- 
ping Board,  United  States.) 
Employees'  Compensation  Commission: 
Partial    disability    compensation— basis 

for  determining 27 

Suits  for  damages— employee  bringing, 
not  entitled  to  additional  leave  with 
pay  toprosecute. 616 
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Bmpl03nxient  agmdes:  Pafs. 

Private— payment  for  serrices  of,  when 

authorized 409 

EngraTing  and  Printing,  B,ureau  of: 

Piecewwkers— compensation  for  idle  time 
during  stoppage  of  work  not  authorised.  *  876 
Enlistment  allowance.    (See  Gratuities.) 
Estates  of  decedents: 
Army,  enlisted  men- 
Enlistment  allowance  becomes  a  part 

of. 214 

Unpaid  family  allotment  becomes 

part  of 217 

Army  officer  retired— mileage  not  payable 

for  transportation  of  remains 679 

Body  of  deceased  enlisted  man— prop^ty 
rights,  not  subject  to  land-grant  de- 
ductions      288 

Escheated  funds— District  of  Columbia 
must  account  for  actual  disbursement 

of. 647 

Seamen- aUen,  dying  en  route  between 
foreign  ports,  effects  to  district  court  of 

home  port 621 

ETaders  of  draft.    {See  Selective  draft.) 
Evidence: 

Records   not    continuously    in    proper 

custody  are  not  admissable  as 681 

Subpoena  ducet  tecum— expenses  of  search- 
ing records  of  telegraph  company  for 

telegrams  authorised 442 

Exchange: 

Appropriation  for  "exchange  on  official 
checks"  not  available  for  loss  of,  in 

cashing  checks 152 

Basis  for  paying  allowances  of  Navy 

personnel  serving  in  China 70 

HiUtary  attach^  entitled  to  credit  for  loss 
when  disposing  of  surplus  currency  as 

ordered 520 

Reimbursement  of  expenses  of  last  sick- 
ness and  burial  (rf  pensioner  dying  a 

resident  of  a  foreign  country 202 

Extraordinary  expenses: 

Matters  of  common  occurrence  are  not 
taxable  as,  under  section  846,  Revised 
Statutes 518 

P. 

Federal  aid  to  States.    (See  States.) 
Federal  land  banks.    (See  Banks.) 
Federal  Power  Commission: 

Disposition   of  charges  collected   from 

licenses 40 

Federal  reserve  banks: 

Officials  of  fiscal  agency  department— not 

entitled  to  salary  after  death 81 

Fine  Arts  Conunlssion: 

Secretary  of,  entitled  only  to  mileage  as 

Army  officer 598 

Firearms.    (See  Arms  and  ammunition.) 
Fisheries,  Bureau  olt 

Water  appropriation  permit— fee  for,  to 
State  officer  not  prohibited  as  a  tax ... .     560 
Food  and  drug  act.    (5m  Agriculture  Depart- 
ment) 


Forest  Service: 

Employees— serrice  rendered  as  part  of 
vocational  training  does  not  entitle  t« 
oomx>ensation  other  than  maintenance 
allowance 

Forfeitures  of  pay.    (See  Army  pay  and  Navy 

pay.) 

Forms: 

Account  current 

Fuel  yards.    (See  Government  fuel  yards.) 
Funeral  exi>enses.    (See  Burial  expenses.) 
Furniture.    (See  Words  and  phrases.) 

O. 

Gas(41nee 

Contracts  for.    (See    Contracts,    subject, 

matter.) 
State  tax  on.    (See  Tax.) 
General  Accounting  Office: 

Consular  fees— accounting  to  be  made  to. 
Delinquent  accounts  to  be  reported  to 

Congress  annually 

Jurisdiction- 
Certification  of  daims  to  Congress 

District  of  Columbia,  dainuragainst.     451 
Reoords-rwithdrawal  of,  not  authorized.     681 
Report  of  illegal  expenditures  and  con- 
tracts to  Congress— what  induded 98^94 

Transfers  from,  to  Treasmy  Department 
under  lump-sum  appropriations  at  In- 

cresjsed  salary  prohibited 38 

General  Land  Office: 

Special  agent  of,  committing  tort  and 
damaging  private  property  may  not  be 
relieved  flrom  responsibility  at  Govern- 
ment expense 178 

General  Supply  Committee: 

Coordinators— salary  and  expenses  from 

proceeds  of  sales 

Purchasing  agent— proceeds  of  sales  of 

surplus  supplies  not  available  for 

Sale  of  surplus  war  supplies— accounting 

for  proceeds 

Schedules  of— Government  Printing  Of- 
fice to  purchase  from 708 

Surplus  stock— transfer  to  departments 
and  deposit  of  value  is  not  a  purdiase  re- 
quired to  be  charged  to  oantingent 

funds 720 

Government  fuel  yards: 

Compensation  of  employees,  paid  per 
hour  when  actually  employed,  for  holi- 
days not  authorised 210 

Government  Printing  Office: 

Hdd  to  be  a  Government  establishment.     708 
Purchases  fh>m  General  Supply  schedulei 

required 108 

Gratuities: 

Death  of  consular  officer  In  foreign  oonn- 
try— payable  only  to  person  named  In 

lawifUvlng ..•• 587 

Enlistment  allowance- 
Discharge  to  accept  oommissian  does 

notentitleto 881 

Disdiarge  as  inapt— entitles  to 

Fraudulent  payment— disbursiiig 
officer  responsible.  ••••  ••••••.•••••• 
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Enlistment  allowanoe—Oontlnued. 
Repeal  of,  effective  only  on  and  after 
June  30, 1921;  men  enlisted  or  reen- 
listed  between  June  4,  1920,  and 
June  29, 1921,  Inclusive,  entitled  to.  1 
Termination  of  original  enlistment  by 
death— payable  and  becomes  part 

of  estate 214 

Honorable  discharge— 

Army— enlisted  men,  not  entitled  to, 
at  end  of  four  years'  service  in  a 

seven-year  enlistment 79 

Coast  Guard— enlisted  men,  under  act 
July  12,  1921,  dependent  on  length 
of  last  expiring  enlistments  as  well 

as  reenlistments 51 

Marine  Corps— enlisted  men,  exten- 
sions of  enlistment,  act  In  force  on 
date  original  enlistment  was  due  to 

expire  controlling 480 

Navy,  enlisted  men- 
Amount  based  on  service  in  last 
expiring  enlistment,  act  July 
12,  1921— various  questions  de- 
cided       194 

Extending  "duration  of  war  en- 
listments—amount     payable 

under  act  July  12, 1921 238 

Extensions  of  enlistments— when 

authorized 302,450 

Extension    of    one-year    enlist- 
ment—not payable  under  act 

July  12, 1921 212 

BeenJUsting  within  four  months 
after  discharge  while  on  fur- 
lough without  pay,  entitles  to.     700 
One  year's  pay  on  discharge— naval  ofEl- 

eers,  how  computed 320 

Salary  of  Federal  reserve  bank  official 

after  death— not  payable  as 81 

fiiz  months'  death- 
Army  enlisted  men— not  payable  to 
dependent  relative  if  not  designated 

by  soldier 771 

Army  field  clerk- not  payable  to 

dependentsof 609 

Coast  Guard  enlisted  men— widow 
entitled  to,  although  father  desig- 
nated       547 

Kavy  enlisted  men— war-risk  bene- 
ficiary designation  not  sufficient  to 

authorize  payment 330 

too  bonus- 
Actual  servioe  in  military  or  naval 

forces  necessary 379 

Army,  enlisted  men- 
Blue  dischai^  not  dishonorable 

and  entitled  to 716 

Conscientious  objector  receiving 
honorable  discharge  entitled  to.       84 
Midshipmen  at  Naval  Academy  not 

entltiedto 202 

Naval  officers— In  addition  to  one 
year's  pay  when  discharged  not 
sutborijBed 


Gratuities — Continued.  Pageb 

too  bonus— Continued. 

Navy— enlisted  men,  disdiarged  to 

accept  commission,  not  entitled  to. .     U6 
Naval  Reserve  Force— payable  only 
upon  release  from  active  duty  be* 

fore  Mar.  4, 1922 3S8.4tt 

Selective    draft   registrant    rejected 
after  answering,  not  entitled  to ...  •     879 
tTniform— 

Marine  Corps— enlisted  men,  allow- 
ance upon  discharge,  no  credit  for 
time  in  noapay  status  due  to  sick- 
ness resulting  from  own  misconduct     888 
Naval  Reserve  Force  officers- 
Discharged  to  accept  commission 
in  R^ular  Navy— subject  to 

checkageof 363 

Reporting  for  other  than  training 
duty  In  time  of  peace,  not  en- 

titledto 458 

Right  to,  not  defeated  by  disen- 
rollment   by    Goverxunent   or 

transfer 

Navy  enlisted  men- 
Outfit    on    first    enlistment   in 
Nayy— not  authorized  to  men 
previously  receiving  outfit  In 

Insular  Force 

Second  enlistment  does  not  en- 
title to.  If  complete  outfit  fur- 
nished on  first,  irrespective  d 

value ^..     740 

Guam: 

Duty  at,  is  not  duty  in  the  field  nor  with- 
out the  territorial  Jurisdiction  of  United 
States 104 

H. 

Hack  fare.    {See  Subsistence,  cab  fare.) 
Head  tax  on  aliens.    {See  Taxes,  aliens.) 
Heat  and  light,  commutation  of: 

Army  officers  not  entitled  to,  during 

absence  from  duty  In  nonpay  status ...     108 
Dependents  of  Army  officer- 
Camp  Knox  not  field  duty 438 

Grandfather  not  dependent 208 

Hostess  house  occupied  by  wife— no 

payment 101 

Permanent  camps,  not  payable  at . . .     430 
Depoidents  of  naval  officer- 
Detached  from  one  and  reporting  to 
another  sea  duty,  continues  In  re- 
ceipt <tf 

Detached  tnnn.  sea  duty  and  ordered 
to  shore  duty  not  field  duty— allow- 
ance ceases  when  detached  from  sea 

duty 

Not  entitled  to,  for  parent,  when 
quarters  furnished  wife  and  chil- 
dren       084 

Not  entitled  to,  prior  to  reporting  to 
duty  station,  nor  after  release  there- 
from  

Under  arrest  on  board  ship— when 
payable 
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Beat  and  Ifght,  commutation  of^Contd.      Page, 
Naval  officers— 

Awaiting  orders  at  home— not  en- 
titled      708 

Employed  by  Panama  Canal— to  be 
deducted  from  compensation  paid 

by  canal 112 

Fractional  parts  of  month  to  be  com- 
puted on  actual  nimiber  of  days  in 

month 102 

Pay  clerk  on  receiving  ship  settling 
accounts— not  entitled  to,  for  de- 
pendents       260 

Supply  officer  not  entitled  until  bond 

is  approved 281 

Public  Health  Service— public  quarters 

available,  payment  not  authorized.     316 
Holidays: 

Armistice  day,  November  11,  1021,  Dis- 
trict of  Columbia,  per  diem  employees 

entitled  to  pay  for 672 

Compensation  for — Qovemment  fuel- 
3rard  employees  paid  by  hour,  when 

actually  employed ,  not  entitled  to 210 

Double  pay  for— District  of  Columbia 
employees  per  annum  or  per  diem,  not 

entitled  to 572 

Postal  employees— credit  for  working  on, 
counted  in  computing  overtime  for  rail- 
way car  postal  clerks  but  not  at  railway 

post  offices  or  transfer  stations 406 

Saturday  afternoons- 
Contractor's  employees  not  payable 
by  Qovemment  when  navy  yard 

closed 348 

District  of  Columbia  per  diem  em- 
ployees entitled  to  with  pay 661 

Legal,  in  New  Ywk  State— not 
counted  in  computing  liquidated 

damages  for  delay 662 

Sunday,  observed  on  next  day— per  diem 
employees  entitled  to  compensation ...     447 
Honorable  discharge  gratuity.    {See  Qratu- 

lUes.) 
Horses: 

Hire  by  National  Guard- no  liability  for 

injuries  to 102 

Hospitals: 

Army— laundry— clothing    of    patients, 

attendants,  and  nurses  authorized 306 

Construction  of— appropriations  not 
transferred  from  Treasury  to  Veterans' 

Bureau 224 

Construction  of  permanent,  for  Veterans' 
Bureau,  not  barred  by  section  1136, 

Revised  Statutes 040 

Construction  and  repair  of— appropria* 

tion  fw,  does  not  authorize  permanent 

guardhouse  costing  in  excess  of  $20,000.     667 

Equipment  of— Secretary  of  Treasmys 

duty  in,  not  transferred  to  Veterans' 

Bureau 650 

Public  Health  Service  at  St.  Louis,  Mo., 

adequacy  of  consideration  for  lease 23 

Rent  after  exerdse  of  option 752 

Repair  of  leased— not  required  under 
stipulation  to  return  In  good  condition, 
wear  and  tear  excepted 723 


Hospitals— Contlnoed. 

Veterans'   Bureau— roads   over   private 
property    leading    to,    appropriation 
available  for  repair  and  maintenance..     40^ 
Hospital  treatment.  (See  Medical  treatment.) 
Household  goods.    (See  Storage  and  Trans- 
portation.) 
Hostess  house: 

Wife  of  Army  officer  occupying— pay- 
ment of  commutation  of  quarters  not 
authorized Ittk 
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Immigration,  Bureau  oft 

Head    tax    on    aUens   temporarily   in 

country— manner  of  refunding 177 

Imports: 

Refund  of  consular  fees— when  author- 
lied 267 

Indian  Affairs,  Bureau  of : 

Construction  of  brick  schoolhouse  on 
Crow  Indian  Reservation— liquidated 

damages  for  delay 406 

Field  service— per  diem  in  lieu  of  subsis- 
tence at  temporary  station— period  pay- 
able may  not  be  extended  by  employee 

leaving  and  later  returning 140 

Tuition  of  Crow  Indian  children  attend- 
ing Montana  schools— payment 180, 4S^ 

Industrial  rehabihtation: 

Federal  aid  to  States— time  limit  fcr 
acceptance  of  terms  of  act  by  State. ...        7 
Insular  force: 

Pay,  enlisted  men— increases  in  act  May 
18, 1920— not  entitled  to  until  classiflca> 
tion  by  Secretary  of  Navy  under  act 

June4, 1920 39^ 

Insurance: 

On  regL<itered  mail  shipments  of  money- 
advertising  for  bids  required 21 

War  risk.    {See  Veterans'  Bureau,  United 
States.) 
Interdepartmental  Social  Hygiene  Board: 
Prevention  of  veneral  disease  limited  to 

States  and  ]>istrict  of  Columbia 370 

Interest: 

Advance  payments  under  contract»— 
Award  under  Dent  Act  releases  con- 
tractor from  payment  of 32S 

Between  acceptance  of  supplies  and 
payment    of    voucher— contractor 

liable 330 

Retained  percentages,  not  authorized 
under  agreement  to  pay  interest 

on 286^520 

Internal  revenue  taxes  reftinded-T* 

Appropriation  available  for  payment 

of 857 

For  periods  prior  to  date  of  act  author- 
ized       430 

Fractional  part  of  month— 6  per  cant 

per  annum  on  basis  of  365  days 47S 

Manner  of  computing  period,  and 

fiscal  year  appropriation  available. .     411 
May  include  interest  on  penalties  er 

interest  collected 64C 

Loan  of  money,  at  anauthorixed 288^  SM 
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Maternity  and  infancy  aOotments  to 
States— if  any  aocrues,  must  be  covered 

into  United  States  Treasury 052 

Seed  grain  loana— credit  to  misoellaneous 

receipts 666 

fhterior,  Department  ot 

CoDtracts.    (See  Contracts.) 
bitemal  Revenue,  Bureau  ot. 

Documentary  stamps— proceeds  to  credit 
United  States  Treasury  wlien  used  in 

Porto  Rico 526 

Employees — compensation — i  n  c  r  e  a  s  e  s 
prohibited  in  1023  unless  on  promotions 

to  bona  fide  vacancies 640 

Leases— authorized  only  for  one  fiscal 

year 10 

Leaves  of  absence  of  field  service,  without 
pay— basis  for  computing  where  per- 
mitted to  wM-k  seven  and  one-half  hours 
five  days  and  four  and  <»ie-iialf  hours 

Saturday 345 

Newi^papers,  purchase  of— appropriation 
"(kdlecting  war  revenue^  1922/'  not 

available  for 92 

Prohibition— Federal  agents  and  deputy 
collectors   of  internal   revenue   have 
authority  to  serve  search  warrants- 
fees  of  United  States  commissioners ....      183 
Subsistence— laundry,  street  car  fare,  taxi 

fare— proposed  regulations 408 

Taxes- 
Interest  on  refunds  and  credits- 
Allowed  on  total,  including  pen- 
alties and  interest  paid 644 

Appropriations  available  for  pay- 
ment       357 

Fractional  part  of  month— 6  per 
cent  per  annum  on  basis  of  365 
days 475 

For  periods  prior  to  date  of  act 

authorized 430 

Kanner  of  computing  period- 
fiscal  year  appropriation  avail- 
able       4U 

Redemption    of    special    stamps- 
appropriation  available 402 

Iiitentate  Commerce  Commission: 

Traveling  expenses  of  employs*— meals 

en  route,  when  reimbursable 890 

Vaccination  of  employees  is  a  personal 
expense 

jr. 

JaUs,  state: 

Support  of  Federal  prisoners  in. 

Japanese: 

CitltinsMp— holding  certificates  of  nat- 

oralisation  under  act  May  9, 1918. 96 

Judgments: 

Against  vessels  of  Shipping  Board  for 

sappUes— appropriation  available 481 

Certiflcation  to  Congress  by  General  Aj^ 

eountingOfflce 640 

JBStioSi  Department  of: 

Appropriatlons-^arrest  and  detention  ex- 
penses incurred  by  State  officials  at  re- 
quast  of  United  SUtes  agent 617 


Justice,  Department  of— Tontlnnel.  Page. 

Assistant  attorney— subsistence  not  al- 
lowed when  mingling  private  and  pub- 
lic business 2Bi 

Attorneys— traveling  expenses,  attending 
conference  on  official  business,  allowed.      546 

Purchases— acquisition  of  supplies  from 
surplus  stock  of  General  Supply  Com- 
mittee not  to  be  charged  to  contingent 
fiind 720 

Special  assistant  to  Attorney  General— 
employment  of  retired  major  as,  pro- 
hibited       219 

Justice  of  the  peace: 

Clerks  of  courts  not  entitled  to  additional 
fees  when  acting  as,  In  Federal  c&ses. .         9 
Juvenile  court.    iSee  District  of  Columbia.) 

L. 

Labor,  Department  of: 

Employment  service— must  be  used  in- 
stead of  private,  when  xxjssible 400 

Maternity  and  infancy- 
Interest  on  allotments  to  States,  If  any, 

inures  to  United  States 653 

No  restriction  on  number  of  State 

allotments — no  accounting  required     663 
State  allotments  available   for  ex- 
penditures until  July  1,  1923,  only.     653 
Naturalization,  Bureau  of.     (See  Natu- 
ralization, Bureau  of.) 
Land  banks.    (See  Banks,  Federal  land.) 
Land-grant  deductions.     (See  Transporta- 
tion.) 
Laundry: 

Army  nurses— 

Not  entitled  to  commutation  allow- 
ance nor  reimbursement  of  actual 

expense 207 

Uniforms  as  part  of  hospital  laundry 

authorized 306 

Subsistence  expense  may  be  prorated.. . . 

Veterans'  Bureau  employees— transferred 

from  Public  Health  Service  may  be 

furnished  in  kind 


Adequacy  of  consideration— terms  of  lease 
govern  regardless  of  value  of  property. . 

Authorized  only  for  one  fiscal  year— termi- 
nation at  that  time  does  not  censtitate 
breach. 

Damages— 

Oovwnment  not  liable  for  reasonable 

useofcampsite 13^ 

Nominal  rental  of  camp  site  does  not 
affect  legal  UabUity  of  Government. 

Failure  of  Government  to  execute,  after 
accepting  proposaL 

Lacreased  rental— not  authorized  when  not 
terminated  by  notice  and  actual  va- 
cating of  premises 

Oil  and  gas  lands  in  naval  petrolemn  re- 
serves—State of  CaUfomia  not  entitled 
to  royalties  ftx)m 

Recorder  of  deeds,  District  of  Cohimbia— 
appropriation  for  rent  and  cleaning  can 
net  all  be  used  tor  rent 
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Leases— Tontinned.  Pige. 

Bent  after  option  to  porcbaso— not  ao- 

thorixed 025^782 

Repairs— not  required  of  lessee  under 
stipulation  to  return  in  good  condition, 

etc.,  wear  and  tear  excepted 723 

Tenants  in  common— contract  with  eacb 

separate  and  distinct 32 

Leave  of  absence: 

Arsenal  employees- 
No  pay  for,  when  not  taken  after  July 

1, 1920 Oi 

Superintendent   of  construction  at 
$10,000  not  an  employee  and  not  eii- 
titled  to  pay  for  leave  not  taken..       M 
Consular  ofBoers— traveling  to  new  station 

after  expiration  of U8 

Coast    and   Geodetic   Survey— pay  for 

same  as  for  Navy 464 

Military— National  Guard  ofDcer  attend- 
ing school  not  entitled  to 256 

Naval  establishment— after  discharge  not 

authorized  although  previously  earned .     482 
Naval  station  employees  beyond  conti- 
nental limits  of  United  States  accumn- 

lative  through  four  years 2B7 

Pieceworkers  of  Bureau  of  Engraving  and 
Printing— time  lost  during  stoppage  of 

work  may  be  charged  to STB 

Postal  employees- 
Annual,  not  cumulative  beyond  fiscal 

year 611 

Not  entitled  to  pay  fbr,  when  not 

taken Al 

Not  entitled  to,  with  pay,  while  prose- 
cuting suit  for  injury  as  required  by 

employees'  compensation  act 616 

Quarantine— chargeable  to  annual, 

notsick  leave 740 

Sick— cumulative  through  three  con- 
secutive iisL-al  years. 345 

Without  pay- 
Army— enlisted  men— coet  of  trans- 
portation in  returning  to  station. . .      400 
Internal-revenue  field  service— basis 

forcomputing 345 

Thirty-first  day  of  month— when  in- 
cluded       346 

licenses: 

Federal  Power  Commission— disposition 

of  charges  collected  from  licenses 40 

State  vehicle  license  for  Federal-owned 

vehicle  unauthorized 160 

lighthouse  Service: 

Medical  treatment  of  light  keepers  by 
Public  Health  Service— private  treat* 

ment  not  authorized. 333 

Loans: 

Farmers  in  drou^t-stricken  areas— allot- 
ment to  Federal  land  bank  from  na- 
tional security  and  defense  available 

after  JuneSO,  1919 453 

Release  of  seed  grain  loans  dependent  on 
yield  ftom  crop  seeded  from  particular 

loan 666 

Lump-sum  appropriations,  employment 
under.  (See  Officers  and  employees,  em- 
ployment under  lump-sum  appropriations.) 


Mall  oontraetR 

Contractors  may  not  be  «Biptoy«d  In 

Postal  Service. 

DeCault  of  contractor— temporary  servioes 

in  excess  of  amount  of  bond  authorised. 

Lien  on  amounts  due  oontraotor  in  favor 

of  persons  performing  servioes— eiztent. 

Star  routes— temporary  servioes  whea 

contractor  defaults. ..•• 

Marine  Band: 

Pay  not  assimilated  to  that  of  Army 417 

Not  entitled  to  war  increases  in  oompat* 

ing  retired  pay SIT 

Marine  Corps: 
Enlisted  men- 
Clothing  aUowaoo»— time  In  nonpay 
status  due  to  own  misconduct  not 

to  be  credited 

Honorable  discharge  gratuity— eixten- 
sions  of  enlistment— act  in  force  on 
date  original  enlistment  was  due  to 

expire,  controlling 

Rations,  commutation  of— <m  fur- 
lough not  entitled  to W 

Service  as,  can  not  be  counted  for  re- 
tainer pay  in  Fleet  Naval  Reserve 
when  Navy  servicelntervenes,from 

which  transferred 77 

Travel  allowance— entitled  to,  upon 

extension  of  enlistment •      80 

Officers- 
Mileage,  to  home  upon  retiranent— 

definition  of  "home" tm 

Retired— Aineral  expenses  not  pay- 
able from  appropriation  for  super- 
numerary patients. 384 

Marine  Corps  pay: 
Band- 
Not  assimilated  to  pay  of  Anny  or 

Navy 417 

Retired— not  entitled  to  warincreaset 

of  Army  in  computing S17. 

Medals,  pins,  and  bars— after  February 

4,  1919,  gratuity  of  $100  not  payable 

under  section  1407,  Revised  Statutes... 

Retired-enlisted  men— serving  as  oom- 

missioned  officers  during  war,  entitled 

to  pay  for  good-oonduct  medal 

Service  under  unusual  conditions— 
amount  and  basis  for  computation  an 
administrative  matters 10 

Marshals,  United  States: 

Arrests  by  State  officials— expense  pay- 
able from  expenses  of  marshal's  office  If 

subsequently  confirmed SW 

Fees- 
Food  and  drug  act— warrants  of  arrest 
of  goods  found  In  several  places- 
copies  of  warrants  furnished  keep- 
ers and  newspapers 1S4 

Warrant  of  arrest— second  and  third 
on  person  in  custody,  payment 

not  authorized STl 

Subsistence,  per  diem  in  lieu  of— absence 
on  on  e  or  more  trips  of  three  hours  or  less 
on  same  day  not  cumulative. 
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^,  United  8tate»— Tontlnaed.  Page. 

TrftTeUng  expenses  of  United  States  at- 
torney minsUng  private  and  publlo 

business,  dJsallofved 2B9 

Medals  of  honor.    {See  Navy  pay;  medals, 

pins,  and  bars.) 
Medical  treatment: 

Applicants  for  olvli-servlce  pension- 
medical  officers  of  Veterans'  Bureau  re- 
quired to  make  examination. 13t 

Army— 

Enlisted  men— 

Furloughed— aetion  of  command- 
ing office  also  on  furlough  not 
sufficient  to  authorize  reim- 
bursement for  dvilian  treat- 
ment      137 

Private  physician,  while  also 
under  care  of  medical  officers  of 

Army— not  reimbursable 771 

Field  clerk— private  surgeon  not 
entitled  to  pay  for  operation  to  re- 
move facial  disfigurement  not  due 

towonnda. 648 

Officers- 
Absent  under  oral  or  implied 
permission— reimbursement  for 

dvilian,  not  authorized 440 

Osteopathy  procured  without 
special  authority — not  reim- 
bursable      730 

Uc^t  keepers  by  Public  Health  Service— 
rdmbursement  for  private  treatment 

not  authorized 332 

Navy— enlisted  men— private,  while  on 

leave,  not  reimbursable. 732 

Osteopathy— Army  officer  retired  not 
entitled  to  reimbursement  for  treat- 
ment procured  without  spedal  au- 
thority       730 

Surgical  operations— employees  of  the 
Mississippi  River  Commission— reim- 
bursement not  authorized 467 

Vaodnation  is  a  personal  expense 298 

Veterans'  Bureau— 

Beneficiaries  by  Public  Health  Serv- 

toe 230 

Treating  persons  other  than  its  pa- 
tients      230 

Midshipmen.    {8u  Naval  Academy.) 

Mileage: 

Army  officers— 

Between  points  connected  by  land 
grant  is  limited  to  4  cents  per  mile. 
Irrespective  of  mode  of  transpor- 
tation       M7 

Detailed  to  Budget  Bureau  in  con- 
nection with  sale  of  surplus  supplies     185 
Land-grant  deductions  applicable  to, 
whether  or  not  transportation  re- 
quests used 461 

Betired— 

To  home— fiKrt  that  officer  resided 
but  short  period  at  place  select- 
ed does  not  defeat  right  to 477 


Mileage— Continued. 

Army  officers— Continued. 
Retired— Continued. 

To  home  on  transport  Instead  of 
shortest  land  route--how  comr 

puted 565 

Transportation  of  remains  does 

not  entitle  to 

Secretary  of  Fine  Arts  Commission 

limited  to 

Travel  from  Padfic  to  Atlantic  port, 
via  Panama  Canal,  is  sea  travel  and 

entitles  only  to  actual  expenses 717 

Travel  in  Government  automobile— 

not  entitled  to 629 

Travel   in    accQmi>anying   overland 
tour  of  motor  trucks— not  entitled 

to 461 

Traveling  by  air— proper  appropria- 
tions chargeable 181 

Marine  Corps   officers— to  home  upon 

retirement— definition  of  "home" 863 

Naval  officer— appointment,  temporary, 
terminated,  can  not  thereafter  be  ex- 
tended by  changing  date  of  termination 

so  as  to  entitle  to  mileage 737 

Naval  Academy  midshipmen— reinstate- 
ment by  act  of  October  22, 1921,  dees  not 

entitle  to 600 

Witnesses— Veterans'  Bureau— actions 
Involving  injuries  to  ex-service  men.... 
Military  Academy,  United  States: 
Traveling  expenses  of  cadets- 
Discharged  while  in  hospital  entitled 

to,  fromho^ltal  to  home 

Enlisted  man  appointed  while  on 
furlough,  entitled  to,  to  academy. .     367 
Military  leave  of  absence,    (fiee  Leaves  of  ab- 
sence.) 
Military  service  schools.    (See  Schools.) 
Mississippi  River  Commission: 

Surgical  operations  on  employees  of^ 
payment  from  Government  funds  not 

authorized 407 

Mounts: 

Army  officers  detailed  to  National  Guard 
appropriation  available  for  transporta- 

Uon 478 

Musicians.    (JSu  Marine  Band.) 

N. 

National-bank  examiners: 

Subsistence  at  home— regulations  author- 
izing, prospective  only UQ 

National  Guard: 

Army,  enlisted  men— detailed  to,  entitled 
to  actual  traveling  expenses  only-Hil 
and  gas  for  auto  travel 681 

Army  officers  detailed  to— appropriation 
available  for  transportation  of  depend- 
ents, mounts,  and  household  goods 478 

Band— not  counted  in  computing  per 
cent  present  at  drills  for  pay  purposes.     665 

Burial  expenses— may  be  authorized  by 
regulation,  for  members  dying  during 
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Mitional  Oaard— Contiaaed.  Page. 
Om>taiii  "not  belonglnf  to  organlzatioiis*' 
not  entitled  to  additional  pay  when  de- 
tailed to  command  organizatioii 42* 

Federal  servloe>-teiinination  of  commis- 
sions upon  failure  to  pass  examination- 
order  to  report  for  further  examinatian 

does  not  restore  pay  status 47 

Blre  of  animals— Qorernment  not  liable 

forinjurles  to 192 

Offloers— 

Attending  military  Fcrrlce  schod  not 
entitled  to  pay  whUe  away  playing 

basketball 46 

Attending  school  not  entitled  to  leave 

of  absence  tram  civilian  position ...     25. 
Dependents— transportation    of,    to 
and  from  service  schod  not  author- 

iMd 63 

Sales  of  condemned  supplies— prooeeds  to 

miscellaneous  receipts 742 

Service  in— may  be  counted  until  June  4, 
1020,  for  longevity  pay  purposes  by 
Army  officer  who  did  not  enter  Army 
by  draft  with  the  National  Guard,  but 

was  in  Army  before  July  9, 1918 76 

National  Guard  pay: 
Active  duty- 
Officers— receipt  of,  bars  drill  pay  fbr 
same  period  to  one  not  belonging 

to  an  organisation 892 

Drills— 

Age  restrictions— certificates  on  pay 

rolls 1S2 

Band  not  a  part  of  enlisted  strength 

for  computing  attendance  at  drills.     665 
Enlisted  men- 
Forfeiture  for  loss  of  Government 

property— manner  of  paying. . .     471 
Individual   claims   will  not  be 
considered  by  General  Account- 
ing Office  when  names  omitted 

fromron 607 

If  ember  of  organization  only  por- 
tion of  month  must  attend  60 
per  cent  of  drills  tea  entire 

month 320 

Stoppage  of,  for  loss  of  public 
property  may  be  without  ftir- 

malsurvey 740 

Officers- 
Captain  not  entitled  to,  when  en- 
listed strength  of  company  falls 

below  minimum 440 

Entitled  If  60  per  cent  (exclusive 
of  band)  of  enlisted  men  and  50 

per  cent  of  officers  present 665 

Forfeiture  for  loss  of  public  prop- 
erty—manner of  paying 471 

Not  belonging  to  an  organisatiaB 
and  receiving  active^uty  pay-^ 

not  entitled  to 302 

Not  entitled  to,  prior  to  passing 

examination 606 

Stoppage  of,  may  be  without 

formal  survey 748 

Miool  for  noncommissioned  offloen 
does  not  entitle  to 


National  Guard  pay— CoBttaued. 

FlistKdass  gunner— quaiillcation  as,  deei 

not  entitle  to  additional  pay  at  encamp* 

ments SSB 

Forfeited  by  conrt-martlal-Hiot  payable 

to  State 711 

Helpers— enlisted  men  entitled  to  pay  as, 

only  when  not  attending  encampments. 
Longevity— officers  at  camps  of  instmo- 

tion— not  authorized 

National  Naval  Volunteers: 

When  service,  in,  may  be  counted  for 

active  duty  pay  of  Naval    Reserve 

Force  officers 274 

National  security  and   defense.    (See  A]h 
propriations.) 

Naturalization.    (See  generaJIff  Gitizensbip.) 

Naturalization,  Bureau  oft 

Employment  of  personal  services— act  of 
March  4, 1921  (41  Stat.  1425),  limited  to 
persons  spedAcally  mentioned 12f 

Naval  Academy: 
Midshipmen — 

Mileage— reinstatement  does  not  en- 
title to OOt 

•60  bonus— not  entitled  to 2B 

Naval  Militia: 

When  service  in,  may  be  counted  in  com- 
puting active-duty  pay  of  Naval  Be* 
serve  Force  officers 271 

Naval  petroleum  reserves: 

State  of  California  not  entitled  to  royalties 
from  oil  and  gas  lands  in 432 

Naval  Reserve  Force: 

Gratuities.    (See  Gratuities.) 
Household    goods,    transportation   o4— 
when  relieved  from  active  duty— most 

comply  with  regulations..... VM 

Transportation— 

Land-grant  deductions— to  and  tmm 

and  on  active  duty,  subject  to 

Subject  to  8  per  cent  deduction  under 

joint  military  arrangement 

Travd  allowance— enlisted  men  released 
from  active  duty  other  than  tnlntog 

entitled  to 419 

Uniforms.    (^€»  Gratuities.) 

Naval  Reserve  Force  pay: 
Active  duty- 
Credit  for  service  In  State  naval 
militia  in  determining  length  of 

service 2M 

Members    reenroUing    within   four 
months  of  discharge  are  entitled  to 
oontlmioo»<ervlce   pay  and  pay 
under  General  Order  No.  84,  if  and 
when  they  have  completed  four 

years' active  service m 

Awaiting  orders— officers— entitled  to 
active  duty  pay  if  "continued"   in 

active  service. 711 

Enrolled   men   illegally   transferred   to 

regular  Navy 

General  Order  No.  34— credit  for  prior 
oompleted  term  In  regular  Navy 
authorised 
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78 


Mftvml  lt«0ery«  Foree  pay— ContimMd. 
BeUiner— 

May  be  Inereasld  <r  decreased  er 

additional  oooditions  imposed  bj 

CoiDgress  durtng  current  eniistment. 

Benrioe  in  Marine  Corps  may  not  be 

oounted    wbea    tnuafened   from 

Navy 

Betired— 

Officer»--for  diability  incurred  in 
time  of  war  entitled  to  75  per  oent 
«r  shore  duty  pay,  if  retired  after 

July  12, 1921 W 

Voluntary    retirement    of   enrolled 
members  after  20  years'  seryioe  no 
longer  entitles  to  cash  gratuity —     129 
Supply  officer  appointed  to  regular  Navy 
when  effective.. .•• — 381 

Mmval  statioxu: 

Leave  of  absence  of  employees  beyond 
continental  limits  of  United  States 
aooomulstiTe  through  four-year  period.     207 

Navy: 

Civilian  employees— private  property 
lost  in  naval  service— at  naval  training 

station  not  entitled  to IM 

Deserters,  apprehension  of— cost  of  tele- 
grams      272 

Disbursing  officers- 
Relief  of,  not  authorized  when  con- 
victed of  embezzlement 477 

Belief  for  loss  or  deficiencies 226 

SnUsted  men- 
Clothing.    {See  Gratuities,  uniform.) 
Deceased— body  and  attendant  not 

subject  to  land-grant  deductions..     288 
Gratuities.    (5ee  Gratuities.) 
Medical  treatment— private,  while  on 

leave,  not  reimbursable 732 

Betired— may  hold  dvil  position  if 
neither  pay  nor  salary  amounts  to 

12,500 571,700 

Havings  deposits— forfeited  upon  de- 
sertion, not  refundable  upon  sub- 
sequent honorable  discharge 525 

Subsistence— alloiivance  for,  while 
subsisting  self— entitled  to,  when 
leave    terminated    by    superior 

officer 732 

Vravel  allowance  on  discharge- 
Discharged  after  November  11, 
1918,   on  medical  survey  en- 
titled to 65 

Discharged  after  November  11, 
1918,  for  own  convenience  not 

entiUedto 68 

Discharged  from  enlistments 
entered  into  on  or  after  March 

8, 1921,  not  entitied  to 16 

Enlisting  after  March  3, 1921,  and 
discharged  under  honorable 
conditions  prior  to  expiration 

of  enlistment  entitled  to 167 

Entitled  to,  upon  extension  of 
VDlistment •«..•••••••••       80 


N«fy— Continued. 

Bnlisted  men— Continued. 

Travel  allowance  <m  discharge   Con. 

Transfer  to   Reserve  does  not 

entitle   unless   released   from 

active  duty 

While  on  furlough  without  pay 

not  entitled  to 

Dnifonns.    {See  Gratuities.) 
Insular  Force— receipt  of  dothing  outfit 
in,  precludes  granting  upon  enlistment 

in  regular  Navy 

Nurses  (female)— 

Subsistence  in  kind  when  assigned 

to  duty  on  transports  authorized.. 

Transportation  subject  to  land-grant 

deductions...... .........••.• 

Offloera— 

Automobiles,  transportation  (rf,  upon 

change  of  station 

Change  of  station— not  effected  untfl 
date  of  Secretary's  order  changing 
home  yard  of  vessel— can  not  be 
construed  retroactively  by  sub- 
ordinate offidaL 

Discharge— date    of,    can    not    be 

changed  after  execution 

Dependents- 
Quarters,  heat  and  light,  com- 
mutation of— 
Detached  ftom  sea  duty  and 
ordered  to  shore  and  not 

fleldduty 

Detached  itom  one  and 
ordered  to  another  sea 
duty,  may  continue  in  re- 
ceipt of 

Not  entitied  when  quarters 

furnished  for  part  of  family . 

Not   entitled   to,   while   at 

Guam 

Under  arrest  on  board  ship, 

when  payable. 

Transportation- 
No     reimbursement     when 
transportation    requests 
not  used,  preferring  other 

routes 

Sea  travel  —  reimbursement 
not  authorized  when  Gov- 
ernment transport  avail- 
able.   

Travel  prior  to  change  in 
home  yard  of  vessel— not 

rdmbursable 

Employed  by  Panama  Canal- all 
allowances  as  well  as  pay  to  be  d^ 
ducted  from   compensation  paid 

by  canaL 

Heat  and  light,  eonunutation  of— 
Fractional  parts  of  month  to  be 
computed  on  actual  number  of 

days  in  month 

Supply  officer  appointed  fkxm 
Naval  Reserve  Force— not  en- 
titled tOfUntil  bondisapprovad. 


480^ 


4» 


2S 


7sr 


9B^ 

594 
367 


217 


112 


16K 


281. 


808 


SUBTOOT  INDEX* 


Nftvy—Contlnoed.  Page. 

Officers— Continued. 
Hoosflhold  effects— 

Packing,  crating,  and  hauling— 
reimbarsement  not  bailed  by 

cancellation  of  orders 686 

Transportation— not   authorized 

whileonleave 628 

One  year's  pay  when  discharged— 

bowcomputed S26 

Quarters,  commutation  of— supply 
officer  appointed  from  Naval  Re- 
senre  Force  not  entitled  to,  untQ 

bond  is  approved 281 

Retired— may  hold  dvU  position  if 
neither  pay  nor  salary  amounts  to 

$2,500 671,700 

Supply— pay  starts  upon  approval  of 

bond 281 

Traveling  expenses  when  detailed 
to  dvil  branch 96 

Pay  derk— on  receiving  ship  settling  ao> 
eounts  not  entitled  to  sea-duty  pay  and 
oommutation  of  quarters,  heat,  and 
Hg^t  for  dependents 280 

Transportation  of-->straggler8  not  subject 
to  land-grant  deductions 243 

tiavy  Department: 

Civilian  employees— subsistence— per 
diem  in  lieu  of,  at  temporary  duty  sta- 
tion—orders changing  to  permanent 
station  not  retroactive 200 

XiCaves  of  absence— employees  may  be 
discharged  without  granting  accrued 
leave  earned  prior  thereto 482 

flecretary— Jurisdiction— none  to  relieve 
disbursing  officer  after  conviction  of 
embezzlement iQ6 

Hsfvypay: 

After  discharge  by  court-martial— 
Enlisted  men— 

Not  entitled  to,  while  In  nonduty 
status  prior  to  reporting  to  duty 

on  disapproval  of  sentence. 600 

Not  restored  to  pay  status  by  dis- 
approval of  sentence. 203 

After  termination  of  appointment— offi- 
cer—not  entitled  by  change  in  date  of 
termination. 737 

Aviation  duty— enlisted  man  in  hospital 
not  en  titled  to. 406 

Continuous-service— duration  of  war  en- 
listments and  extensions  thereof 237,364 

Details— officers  to  Bureaus  of  Supplies 
and  Accounts  and  Medidne  and  Sur- 
gery—when entitled  to  higher  pay ....     600 

Xflective— Naval  Reserve  Force  supply 
officer  appdnted  to  Regular  Navy....     281 

Foreign  shore  duty- 
Alaska— officer  entitled  to,  althou^ 

not  assigned  to  station. 807 

Officer— oourt-martial  sentence  dis- 
^proved  by  Secretary  of  Navy— 
«ttltl(«dtOb  during  arrest 


Navy  pay—Continued. 
Farfdture— 

Disapproval  of  oourt-marttal  senteaoa 

imposing    bad-oondnct    discharge 

does  not  restore  man  to  pay  status. 

Liberty  bond  installments  credited 

to  accounts  not  sul^ect  to 149 

General  Order  No.  84— 

Citizen^p  acquired  after  retirement 
entitles  enlisted  men  to  indude.  In 

computing  retired  pay 120 

Duration  of  war  enlistments  and  ex- 
tensions thereof  . 237,804 

Enlistment  entered  into  prior  to  July 
11,  1010,  counts  only  four  years 

althou^  in  excess  of  that  time 838 

Japanese    hdding     certificates    of 

naturalization  entitled  to 06 

Naval   Reserve  Force  member  on 
active  duty  entitled  to  credit  for 

prior  completed  enlistment 8M 

Hi^er  rating— enlisted  men— not  en* 
titled  to,  when  advanced  contrary  to 

Instructions 618 

Increase  for— midshipmen— act  July  11, 

1019,  effective  from  date  of  act S7 

Insular  Force.    (See  Insular  Force.) 
Longevity— officers— credit  for  all  Federal 
service  while  in  National  Ouard,  Naval 
MUltia,   National   Naval    Volunteers, 

and  Naval  Reserve  Force 881 

Medals,  pins,  and  bars— after  February 
4,  1019,  gratuity  of  8100  not  pavable 
under  section  1407,  Revised  Statutes. . .     940 
Naval  Reserve  Force  members  UlegaUy 

transferred  to  Regular  Navy 947 

Panama  Canal  appointee— computatioD 

of  pay  during  leave  of  absence 688 

Retired- 
Enlisted  men- 
Citizenship  acquired  after  retire- 
ment authorizes  induslon  of 
pay  under  General  Order  No.  34     48 
War  increase  to  be  included  only 
until  expiration  of  enlistment 
in  which  serving  when  retired.     180 
Savings  deposits  of  enlisted  men— for- 
fdted  upon  desertion,  not  refunded  on 

subsequent  honorable  dischaige 

Sea  duty— pay  clerk  on  receiving  ship 
engaged  in  settling  accounts  not  en- 
titled to 

Service  under  unusual  eonditions— 
amount  and  basis  for  computation  an 
matters  for  administrative  determina- 
tion        98 

Temporary  commission  as  officer  does 
not  bar  reodpt  of  higher  pay  as  enlisted 

man  in  permanent  grade 66 

Warrant  officers  given  conunlssions  as 
line  officers  not  entitled  to  retain  pay  of 
warrant  office....  .....••..••..••••.... 

Navy  yards: 

Saturday  afternoon  holidays— compen- 
sation of  contractor's  employees  not 
authevised ••••.••••••••• 
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PnnliaM  of,  by  coltoeior  oflntemalivr- 
cna»— ezpreie  aothoilty  In  appropite^ 
tlon  most  appear 92 

Sabflcriptioii  not  payable  Itom  appropii> 

ationforHydrograpbioOffloa 

Miizaaa.  tSMAxmy  and  Navy.) 

O. 

OlBeen  and  employees: 

Anthorlty— none  to  bind  Qorenunent 

not  to  dispose  of  its  property 

Details— 

Army  and  naval  offioerB  to  elrfl 

branch-^rayellns  expenses 99 

Army  officer  to  Budget  Bureao  In 

connection  sale  of  supplies 186 

Customs  serrioe  to  Ccmmeice  I>o> 

partment  nnauthorlEed 949 

Disdiarge— Naval  establlsfament  em- 
I^oyees  may  be,  for  cause  without 

granting  accrued  leave 483 

Employment  under  lump-sum  appro- 
priations—transfers from  General  Ao- 
oonnting  Office  to  Treasury  Depart- 
ment at  increased  eompensatlon  pro- 
hibited        38 

Holding  two  positions— 

Army  and  naval  officers  and  eulisted 

men  retired— when  entitled 219, 

480,571,700 
Army  officer  appointed  member  of 
Alaskan  Endearing  Commission 

losesArmypay 409 

Circuit  courts  of  appeal— clerical  as- 
sistant can  not  be  paid  also  as 

bailiff £92 

Oerk,  United  States  courts  and  spe- 

dalmaster 248 

Clerks  of  courts  and  Justice  of  the 
peace  and  United  States  commis- 
sioners          9 

Clerk  of  courts  and  Officers'  Reserve 

Corps 65 

ICail  contractors  may  not  be  em- 
ployed in  Postal  Service 282 

Officers'  Reserve  Corps  who  are  Gov- 
ernment emplojrees  entitled  to 
both  service  and  civilian  pay  for 

field  duty  or  instruction 544 

School-teacher  in  District  of  Colum- 
bia and  post-office  derk— no  Juris- 
diction of  daim 461 

With  Emergency  Fleet  Corporation 
and  also  Shipping  Board  when 
combined  salary  exceeds  $2,000  not 

authorized 14 

Promotion  of  Postal  employees- 
Credit  for  substitute  service  in  deter- 
mining, of  those  appointed  regular 

before  June  5, 1920 483 

Delayed  pending  determination  of 

satisfactory  service— date  effective.     356 
Inspectors  and   derks  at   diviaiaa 
headquarters— when  entitled  to. . . .        8 


Offlseia  and  employees— Csndnuefl . 

Freinotion  of  Postal  employees   Ccntd. 
Letter  oarriers— credit  as  substitute 
prior  to  complete  separation  from 
service  not  authorised  in  deteiw 

mining 

Not  entitled  to,  to  newly  oieated 
position,  befoie  one  year  l^om  last 

promotion. 

Substitute  postal  derkS'-servioe  at 
different  oOloes  may  be  induded. . . 
Substitute  railway  postal  derks  com- 
pletdy  separated  from  service  dur- 
ing first  year  must  serve  complete 

year  after  rehistatement 4H 

Retirement--- 

Deductions  from  compensation  paid 
partly  by  Government  and  partly 
by  State  may  aU  be  made  fhmi 

Federal  part 871 

Reinstatement  after  age  of,  when  not 
in  service  May  22;  1020,  not  author- 
ised  

Suspension-^^tiflcatlon  of  action  of  sub- 
ordinate officer  retroeetive  to  date  of 

suspension 

Officers'  dub: 

Occupancy  of,  at  Army  camp,  predudea 
payment  of  commutation  of  quarters.. 
Officers'  Reserve  Corps: 

Pay  for  fidd  duty  or  Instruction— Gov* 
emment  employees  may  reodve  in  addi- 
tion to  dvilian  pay 

on  end  gas  lands.    (JSee  Leases.) 
Options: 

Real  estate— when  exercised 

Ordnance: 

Arms,  manufacture  of— contract  to  use 
patents  extends  only  to  end  of  fiscal 

year 414 

Osteopathy,    (fiu  Medical  treatment.) 

P. 

Packing  and  crating.    {/See  Transportation, 

household  goods.) 
Panama  Canal: 

Advertising  for  bids— 

Not  required  when  only  one  firm 
accessible  having  equipment  neces- 
sary  .• 748 

Particular  articles  for  resale  to  private 

psrties 184 

Purchasing  supplies  to  be  sold  to 
Panama  Canal  Railroad  necessary.       59 
Employees— Army  or  Navy  officers— pay 

entitled  to  while  on  leave 688 

Employment  of  naval  officers— allow- 
ances for  commutation  of  quarters, 
heat,  and  light  are  "official  salary"  to 
be  deducted  from  compensation  paid 

by 112 

Purchases  —  standardized  equipment— 
when  supply  of  spare  parts  maintained 
for  number  already  on  hand,  author- 
ized  
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Fmuna  Caoal— ConttniMd. 

Venereal  disease,  piwvnttoii  tf ,  Oorem- 
mentaidtoBUteedoesnotertendto..     870 
Patents: 

Use  of,  after  fiscal  year  corered  bj  oon- 
tract  to  pay  royalty— obligates  Oovem- 
ment  to  continue  to  pay  reasonable  roy- 
alty       414 

Patent  Office: 

Employees  —  compensatiosi  —  effectiTe 

date  of  statutory  increases 580 

Pay.    (J3ee  Aimy  pay,  Navy  pay,  etc.) 
Pay  derk.    (See  Navy.) 
Payments: 

Aooeptanoe  of,  when  additional  allowance 

precluded  by 710 

Advance- 
Interest  on,  under  oontract~ 

Between  acceptance  of  supplies 
and  payment  of  yoocher-oon- 

tractor  liable 330 

Dent  Act  award  releases  contra- 

tor  from  payment  of 328 

Partial    payments    under   contract 

when  not  considered  as 143 

Begisteclng  cable  address  not  a 455 

Supplemental  agreement  to  make,  in 
consideration  of  reduction  in  con- 
tract price— not  autborized 529 

Reported  to  Congress  as  in  violation  of 
law— only  those  resulting  from  admin- 
istrative action  Included 94 

Pay  rolls: 

National  Guard— oprtificates  as  to  age  re- 
strictions       132 

Betirement  dedut-Uons  of  per  diem  em- 
ployees       172 

Pensions: 

Civil  service  employees- 
Medical  examination— Veterans'  Bu- 
reau required  to  make 139 

Reemployed  in  Postal  Service  en- 
titled to  both   compensation  and 

annuity 105 

Salary  deductions.  (See  Retirement.) 
Vocational  pehabiHtation  trainees  not  en- 
titled to,  while  receiving  training  allow- 
ance        25 

Pensioners: 

Last  sickness  and  burial — ^reimbursement 
of  expenses  in  foreign  currency — rate  of 

exchange 202 

Personal  injuries.    (See  generally  Employees' 

Compensation  Commission.) 
Personal  services: 

Accountants  prohibited  in  absence  of  spe- 
cific appropriations 98,252 

Advertising  for,  not  required  for  well  dig- 
ger at  Panama  when  on  ly  one  available .     743 
Contracts  for,  traveling  expenses  author- 
ized only  when  work  performed 457 

Contractor  not  entitled  to  profit  on  own 

services 170 

Contractor's  employees  —  compensation 
for  Saturday  afternoon  when  navy  yard 

not  authorised 348 


PiBnoal  aerrieef — ContiBiied. 

Bmployraent  agaiwjee— whan  pftynHnt 

for  services  aothorind 

Ft«nehettiaens— not  eovered  by  the  Boro- 
pean  and  geDeralsattlements— payment 

aiithorized 9n 

State  official  issuing  permit— fees  payable 

to  State  are  not  taxes 56^ 

Petroleum  reserves.    (See  Naval  petrolaum 

reserves.) 
PhiUppina  Seoats.   (See  Army,  officers.) 
Fleceworkers.    (See  Compensation.) 
Porto  Rican  treasury: 

Not  entitled  to  oredit  for  proceeds  of  doeo- 
mentary  stamps  sold  and  used  in  Porto 

Rico 

Post  Office  Department: 

Contracts  for  carrying  maU— 

Contractors  may  not  be  einq>loyed  In 

Postal  Service 

lien  on  m<»iey  due  eontraetors  in  fa- 
vor of  persons  performing  service.. 
Temporary  servioes  whan  contiaotar 

defaults 2QL 

Damages  to  persons  and  private  pn^- 
erty— act  June  10, 1921,  applicable  only 
to  claims  arising  on  or  after  July  1, 1921 .        4 
Employees- 
Appropriation  for,  payable  from  post- 
al revenues  does  not  affect  regula- 
tions except  accounting  procedure .     7BS 
Leave  of  absence- 
Annual,  not  cumulative  lieyond 

fiscal  year Oil 

Not  entitled  to,  with  pay,  to 
prosecute  suit  for  damages  as  re- 
quired by  campensation  act . . .     0U> 
Not  taken— no  additional  pay  fcr.     Oil 
Quarantine  chargeable  to  annual 

leave 740 

Sick,  accumulates  through  three 

consecutive  years 24S- 

Promotion— 

Credit  for  service  in  Coast  Quard 

allowed fOS> 

Delayed  pending  deterimnation 
of    satisfactory    service— date 

affective 35S 

Inspectors  and  clerks  at  division 

headquarters— when  entitled  to  S 
Military  service— how  oomputad.  580 
One  year  limitation  applies  to 

newly  created  positions lOft 

Substitute  postal  clerks— earvioe 
at  different  offices  may  be  Ia- 

cluded  in  determining %» 

Substitute  rail vs ay  postal  cleik 
completely  separated  f  rum  serv- 
ice in  first  year— must  serve 
whole  year  after  reinstatement .  444 
Substitute  service  of  those  ap- 
pointed regular  before  June  5, 

1920 40 

Substitute  or  military  service, 
prior  to  complete  separation 
from  service  not  credited....  340,734 
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Fast  Offloe  Depsrtxnent^-Contintud. 
Bmploycca   Contlimed. 

Beemployed   after   retlremeot, 
titled  to  both  peosioii  and  compen- 
sation      *■■ 

Reinstatement  of  retired  empioyeei 

not  anthorized 379 

Bailway  postal  cterka— compensation— 
overtime— how  computed W 

Special  dm-ka— 

Only  those  in  grade  6  between  Jnly  1 

and21,l921,entltledto  by  statute.  U^785 
Superintendent  of  station  not  en- 
titled to  rating  as 8W 

Praetlee: 

Beopening  by  Secretary  of  War  of  adjust- 
ments by  predecessor M8 

Revision  after  acceptance  of  payment— 
when  permissible 71(^787 


Military— travel  of,  while  in  custody,  sub- 
ject to  land-grant  deductions 283 
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Support  in  State  JaUs— basis  for  rate 
Private  property.    (Sk  Property,  private.) 
Prohibition.    (Set  Internal   Revenue,   Bu- 
reau of.)  

Promotion.    {Set  Offlcers  and  empiloyeea.) 

Property,  private: 

Body  of  enlisted  man  and  casket  bekmg 

to  nert  of  kin 

Damaged  by  Army — 

Claimant  entitled  to  pay  for  all  ac- 
tual, including  amounts  paid  others 

under  legal  liability 873 

Claimant  must  be  tree  from  contribu- 

tary  negligence ** 

Payment  limited  to  amount  neces- 
sary to  restore  to  original  condition.     9a 
Presentation  to  Congress  18  years  ago 
does  not  prevent  payment  by  ao- 

oounting  officers -     6^ 

Damages  by  Post  OiBoe  Department^- 

act  efEectivo  from  July  1.  IWl -        * 

Damaged  by  tort  of  OovemmeDt  em^ 

ployee— repairs  not  authorised 178 

Damages— BIstrlot  of  Columbia-no  liap 
bOlty  for,  to  auto  commandeered  and 

used  in  pursuit  of  criminaL 722 

Damaged  while  on  trial  in  Qovemmant 

olHoe— no  responsibiltty ^ 

Lost  in  military  servlcfr— 

Baggage  of  former  Army  officer  whlla 
being  returned  to  his  home  after 
dlsfdiarga— reimbursement  not  au- 
thorised       « 

Two-year  limitation  on  filing  dahna, 
mns  l^om  March  4, 1021,  to  March 

8, 1028 •*• 

Lost  in  the  naval  service  dvlUan  en»- 
pk>yee  at  naval  training  station  sot 

entitled  to  reimbursement lOi 

Stoleii  in  France— neither  French  Qov- 
emment  nor  United  States  liabla- 
ramedy  personal  against  soldier 745 

Property,  publio: 

Body  of  enlisted  man  and  casket  are  not      as 

IbBBrgeBey  Fleet  Corporation  property 
la.  and  subject  to  land-grant  rates 370 


Pfoperty,  public— Continued. 

Lost  or  damaged  by  National  Guard- 
stoppage  of  pay  may  be  made  without 
formal  survey  in  certain  cases .. .     740 

Sale— accounting  fdr  proceeds 18S 

Public  buildings: 

Appropriatios  for  repairs  and  improve- 
ments is  not  available  beyond  fiscal 

year *** 

Construction  and  repair— oootraot  for» 
extends  avaOabfllty  of  fiscal  year  ap- 
propriation      708 

Hospitals— construction  and  repair  appro- 
priation does  not  authorise  pennanent 

guardhouse —     ^ 

Repair  of,  authorized  from  appropriation 
in  aot  March  4, 1021,  Irrespective  of  con- 
trol of  ground  on  which  erected 4 

Restriction  on  permanoit,   by  section 
1136,  Revised  Statutes,  applicable  to 
those  using  Army  appropriations  only.-     640 
Roadway  easement  to  hospital— appro- 
priations available ^® 

Public  Health  Service: 
Hospitals- 
Rent  after  exercise  of  option... 752 

Rent,  increase  of,  not  authorized  on 

renewal  of  lease 28 

Leases— adequacy  of  oonsldcrationr— 
terms  of  lesse  govern  regardless  of  value 

of  property * 

Medical  treatment- 
Light  keepera-private  tieatment  not 
flmthorized ^^ 

Veterans'  Bureau  beneficiaries 230 

Purchases -real  estate-option  exer- 
cised—no  rent  under  lease  thereafter... 

Quarters,  heat  and  light,  oommutatlon- 
publlc  quarters  available,  payment  not 
authorized **• 

Repair  and  preservation  of  bufldlngs— 
appropriation  diargeable  notwith- 
standing land  not  under  control  of 
Treasury  Department — * 

Transportation  of  automobile  upon 
^lange  of  station— affect  of  railroad  tar- 
i(b    providing    a   minimum    freight 

Purdiases: 

^nns  and  ammunition— eustoms  ofBoefs 
on  official  duty— not  a  charge  against 
Government - 

Automobiles,  unswvioeable,  by  Federal 
Board  for  Vocational  Education  ftam 
War  Department,  authorized 

Coai-tapeal  of  transportation  tax  as 
affecting  price 

Qaaollna— ■  

State  tax  on,  not  payable  by  Govern- 
ment  

State  tax  on  dealera— Government 

not  exempt — — .- — — 

Qeneral  Supply  ediedulft  governs  pnr- 
diases  by  Qovemment  Printing  Office. 

Newspapers- 
Express  authority  must  appear  In 
appropriation — - — .-— — 
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FtirchMes— Ccmttnned.  Pac** 

Newspapers— ContlDQcd. 

Hydrographie     Office — ^New    York 
Herald    from    appropriation    for 
books  of  reference  not  authorized . .     206 
Ftnama  Canal— 

For  sale  to  Panama  Canal  Railroad^ 

advertising  required 59 

Particular  articles  for  resale  to  pri- 
vate parties— advertising  not  re- 
quired       134 

Standardized  equipment— when  au- 
thorized      6» 

^'Petroleum  production  methods"  for 
Department  of  Interior— formal  con- 
tract necessary  and  suf&dent  advertisr 

Ing 232 

Standardized  equipment— Panama  C»- 
nal— authorized  to  limit  specifications 
when  number  already  on  hand  and 

supply  spare  parts  necessary 680 

Supplies— immediate  delivery^-no  for- 
mal contract  necessary 232 

Surplus  stock  of  General  Supply  Conuuit- 
tee— transfer  to  departments  is  not  a 
purchase 720 

Q. 

Quarantine.    (See  Leave  of  absence.) 
Quarters,  commutation  of: 

Army  officers— occupancy  of  officers'  club 

precludes  payment  of. 436 

Dependents  of  Army  officers— 

During  absence  ftom  duty  on  account 
of  disease  resulting  in  nnnpay  sta- 
tus—not  entitled  to 105 

Duty  at  Camp  Knox  is  not  "duty  in 

the  field" 436 

Grandfather  not  dependent— pay- 
ment not  authorized 203 

Public  quarters  2  miles  outside  of 
Norfolk  not  sufficient  to  justify 

payment 41 

Wife  occupying  hostess  house  not  en- 
titled to 161 

Dependents  of  naval  officers- 
Detached  from  one  and  reporting  to 
another  sea  duty— continue  in  re- 
ceipt of 368 

Detached  ftom  sea  duty  and  ordered 
to  shore  duty  not  field  duty— allow- 
ance ceased  when  detached  from  sea 

duty 868 

Not  entitled  to,  for  parent,  when 
quarters   furnished  for  wife  and 

children 684 

No  entitled  to,  prior  to  reporting  to 
duty  station,  nor  after  release  there> 

from C04 

On  ship  under  arrest— when  payable.     867 
Pay  clerk  not  entitled  while  on  re- 
ceiving ship  settling  accounts 360 

Naval  officers- 
Awaiting  orders  at  home— not  enti- 
tled       702 

Employed  by  Panama  Canal— to  be 
deducted  ftom  compensation  paid 
by  canal.. ••••••     113 


Quarters,  oommutatiaD  of— Oontinoed. 
Naval  officers— Continued. 

Supply  officer  appointed  from  Naval 
Reserve  Force— not  entitled  to,  un- 
til bond  is  approved 

Public  Health  Service— officers— when 
public  quarters  available— payment  not 

authorized Sli 

Veterans'  Bureau  employees— not  enti- 
tled to,  but  may  be  furnished  in  kind. .     671 

K. 

Rations: 

Army,  enlisted  mexk— order  authorizing 
oonunutation  may  issue  after  assign- 
ment       770 

Marine  Corps,  enlisted  men— not  entitled 

to  commutation  while  on  ftirlough 30 

Navy,  enlisted  men— leave  terminated  by 
action  of  superior  officer— entitled  to  al- 
lowance for,  for  period  subsisting  self. .     713 
Real  estate: 

Condemnation  in'oceedings  —  Anacostia 
Park— funds  deposited  in  court  registry 
not  subject  to  ^thdrawal  to  substitute 

funds  f^om  later  appropriation 785 

Purchase  of— option,  when  exercised...  62S,753 
Sale,  proceeds— available  for  removal  of 
supplies  and  equipment  from  building 

sold fl06 

Reclamation  Service: 

Telephones— contracts  for,  must  be  for- 
mally executed - 673 

Records: 

Withdrawal  from  proper  custody  of  audit- 
ing officers  not  authorized 681 

Refunds: 

Consular  fees  for  invoices  covering  im- 
ports—when  authorized 307 

Head  tax  on  aliens  coming  into  country 

for  temporary  stay 377 

Interest  on  internal-revenue  tax- 
Appropriations  availablefor  payment 

of 357 

Fractional  part  of  month— 6  per  cent 

per  annum  on  basis  of  365  days 47S 

Manner  of  computing— fiscal  3rear  ap> 

pTopriation  available 411 

Prior  todate  of  act  authorised 430 

Regulations: 

Coast  and  Geodetic  Survey— not  based  on 

statutory  authority  may  be  waived.. . .       IS 
War  Department— transportation  of  de* 
pendents— setting  time  limit  and  condi- 
tions for  extension— authorized 30 

Rents: 

Adequacy  of  consideration  tor  lease- 
terms  govern  regardless  of  value  of 

property 33 

Failure  of  Government  to  execute  lease 
after  accepting  proposal— payment  not 

authorized 

Tenant  in  common— lease  with  eadi  a 

separate  contract 

Repairs: 

Appropriations  for,  are  not  classed  as  pnb* 
lie  building  appropriation  within  mean- 
ing of  act  authorizing  appropriattoas 
without  year 
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fevpftin— Contlnned.  Page. 

Equipment  oT  r«ilroad»-~e]aim  for,  dur* 
ing  Federal  control  included  In  settle- 
ment between  Railroad  Administra- 

tloin  and  War  Department 101 

Private  property  damaged  as  result  of  tort 
of  Government  employee— not  autbor- 

iced 178 

Public  Health  Service  buildings— appro- 
priations available  notwithstanding 
grounds  not  under  control  of  Treasury 

Department 4 

Batirement: 
Anny— 

Enlisted  men- 
Fraudulent  enlistment  does  not 
count  unless  Government  holds 

to  vith  knowledge  of  fraud 511 

Granted  pay  and  allowances  of 
warrant  officer  not  also  entitled 

to  allowance  of  $15.75 30 

Hay  count  all  service  not  fraudu- 
lent in  inception,  character  of 
discharge  not  material 668 

OAcersv- 

Active  duty  pay  terminates  upon 
date  ol  order  relieving  from  ac- 
tive duty,  whether  received  or 

not 73 

Employment  as  special  assistant 

to  Attorney  General  prohibited     210 
May  not  be  employed  as  contract 

surgeon 486 

Mileage  to  home— «hort  residence 
at  place  selected  does  not  defeat 

rightto 477 

Gtrll-service  employees- 
Deductions  from  salaries  paid  partly 
by   Government  and   partly  by 
State  may  all  be  made  from  Federal 

part 871 

Medical  examinations— medical  ofB- 
cer  of  Veterans'  Bureau  required  to 

make 130 

Per  diem  employees- 
Deductions  for  Sundays  and  holi- 
days       172 

Verification  of  pay  rolls,  etc 172 

Reemployment  in  Postal  Service- 
entitled  to  both  compensation  and 

pension 165 

Reinstatement  after  age  of,  when  not 
in  service  May  22, 1020,  not  author- 

Ited 270 

Mivtne  Band— not  entitled  to  war  in- 
creases of  Army  in  computing  pay 817 

MHlneCorpB— 

Enlisted  men— commissioned  during 
war— additional  for  good  conduct 
medal  Included  in  computing  ra- 

tlradpay 150 

keen— 

Funeral  expenses  of,  not  author- 

ixed  as  supernumerary  patients     284 
laieage  to  heme,  deflnitlon  of 
«h<aa0"..,.. 


Retirement— Continued.  Page. 
Naval  Reserve  Force- 
Enrolled  members  voluntarily  retir- 
ing after  20  years'  service  not  enti- 
tled to  cash  gratuity  or  pay 120 

Officers  retired  for  disability  incurred 
in  time  of  war— amount  of  pay  cq- 

titiedto » 

Navy- 
Enlisted  men- 
Citizenship  acquired  after  retire- 
ment authorizes  inclusion   of 
pay  under  General  Order  No. 
34  in  computing  retired  pay ...     tiO 
War  increase  of  pay  to  be  in- 
duded  in   computing  retired 
pay  only  until  expiration  of 
enlistment   in   which  serving 

when  retired 130 

School  teachers,  District  of  Columbia— on 
perpetual  leave  of  absence  prior  to  June, 

1010,  not  entitled  to 368 

Revolving  funds.    (See  Accounting.) 
Rewards: 

Deserters,  apprehension  and  delivery- 
Cost  of  telegrams 272 

'  Information  alone,  leading  to  arrest, 

notsuffldent 44 

Limited  to  $50,  less  cost  of  transport- 
ing to  nearest  military  post 612 

Ri^ts  of  way: 

Roads  over  private  property  to  hospl- 

tids— repair  and  maintenance 468 

River  and  harbor  improvements: 

Frdght  on  stone— quoted  tariff  at  be- 
ginning of  work  does  not  obligate  rail- 
road to  continue  to  ship  at  that  rata 

during  entire  time  of  construction is 

Rdief  to  contractors  under  act  of  July  18, 
1018,  for  increased  costs  due  to  war  con-. 

ditions 168 

Roads: 

Enlisted  men  of  Army  detailed  to  work 
on,  basis  for  payment  of  civilian  com- 
pensation        20 

Over  private  propmy  to  hospitals— re- 
pair and  maintenance 408 

Royalties: 

No  statutory  authority  for  making  agree- 

mentstopay •  414 

Oil  and  gas  in  naval  petroleum  reserves- 
State  of  California  not  entitled  to 422 

Payment  of,  authorized,  after  fiscal  year 
covered  by  contract,  when  Government 
continues  to  use  patents 414 

8. 

Bales: 

Between  departments-^yment  by  dia- 
bursing  officer's  check 280 

Condemned  stores  issued  to  National 
Guard— proceeds,  when  sold,  to  be  da- 
posited  to  miscellaneous  receipts 742 

Customs.  Servlca**good8  left  in  storage 
beyond  limit— use  of  proceeds  for  pay- 
mait  of  storage • ••••• 


«14 


SUBJECT  INDBX 


Jftles— Contfnaed.  Pac9. 

Old  material— authority  for,  to  be  deter- 

mined  by  administrative  brandi 58 

Real  estate— proceeds  available  for  re> 
moval  of  supplies  and  equipment  from 

building  sold 505 

Borplus  war  supplies-— 

Breach  of  Trarranty— use  of  proceeds 
to   refund   purcbase  price   wbeo 

authorized 374,488 

Damages- 
Breach  of  warranty  after  comple- 
tion of  sale— proceeds  not  avail- 
able  484,893 

KoQdelivery  when  not  paid  for— 

no  paymoit  authorized 574 

Shortage  of  forgings  sold  in  ap- 
proximated quantities— no  lia- 
bility      1« 

17o  authority  to  bind  Government 
not  to  sell  other  property  of  like 

character 603 

Payment  by  check  by  one  depart- 
ment to  another  authorized. 290 

Proceeds  of— 

Accounting  and  use  to  pay  ex- 
penses  of  sales   directed  by 

Budget  Bureau 185 

If ot  available  to  pay  expeoses  of 
purdiaaer  resulting  from  action 

forhoarding 380 

If  ot  available  for  payment  of  ex* 

cess  freight  charges 318 

When  authorised  to  be  used  to 
pay  refunds  and  expmses  of 

otbersales 318 

When  available  for  payments  to 

purchaser,  refunds,  etc 318» 

374,380,574 
ffldiOQlt: 

Military  service— National  Guard  officer 
attending— not  entitled  to  pay  while 

away  playing  basket  ban 456 

Montana— Crow  Indian  children  attend- 
ing—payment of  tuition  from  Govern- 
ment funds. * 180,429 

•Bdiool-teachers.    {See  District  of  Colnmbia.) 
6ea-dnty  pay.    {See  Navy  pay.) 
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Deceased,  en  route  between  fereign 
ports— effects  deposited  ?rith  dis- 
trict eoort  of  home  port 021 

Shipped  and  discharged  la  foreign 
port— not  entitled  to  same  relief  as 
American  seamen......... ......... 

American  -^  deserting  —  dltpoaitiflD   of 

wages 

Oaititote  American— 

NottobeoonaidMedas,  wiMnentttied 

to  wages  alter  loss  of  vessel SS7 

Belief  not  sxtAdad  to  one  not  retar»> 
lag  to  sea  for  mors  than  one  year 


Seamen— Contlnoed. 

Destitute  American— Continued. 
Transportation- 
Army  or  Navy  transport— only 
actaal  expense— how  aoooonted 

tor 700 

May   be   furnished   on   foreign 

vessel 

Steamer  entitled  to  2  cents  per 

mile  via  its  regular  route. 

Virgin  Islands— relief  limited  to  those 

shipwrecked 384 

Seed  grain  loans: 

Release  of,  dependent  upon  crop  yield 
from  particular  loan,  when  two  to  same 

individual 5SS 

Selective  draft: 

Compensation  of  evaders  during  period 

of  confinemeDt  not  authorized 474 

Set-off.    {See  Accounting.) 
Shipkeeper.    {See  Coast  and  Geodetic  Sur- 
vey.) 
Shipping  Board,  United  States: 
Emergency  Fleet  C<xporaUon— 

Agency  of  Government..^ 270 

Army  and  naval  officers  detailed  to— 

amount  of  traveling  expenses 08 

Land-grant    deductions    ^pUcable 

to  property  of 270 

Employee  of,  may  not  also  hold  position 
with    Emergency    Fleet   Corporation 
when  combined  salaries  exceed  82,000..       14 
Judgments  against  vessels  of,  for  sup- 
plies— appropriation  a\  ailable 481 

Subsistence— S5  maximum  not  payable 

on  basis  of  average  daily  expenses 

Sixty-ddUar  bonus.    {See  Gratuities.) 
Stamps: 

Redemption  of  special  tax,  appropnation 

available 

Standards,  Bureau  of: 

Contracts  for  labor  on  cost-plus  basis- 
contractor  not  entitied  to  profit  on  own 

labor 178 

States: 

Federal  aid- 
Industrial  rehabilitation— time  limit 

for  acceptance  of  terms  by  State ...        7 
Venereal   disease    prevention— does 

not  include  Panama 370 

Prisons— support  of  Federal  prisoners, 

basts  for  determining   rate. ao 

SUte  Naval  MiUtia: 

Credit  for  servloe  In,  in  determining 
activenluty   pay   in   Naval   Reserve 

Force. 274 

State,  War,  and  Navy  Department  Buildings: 
Form  of  acconnt  eorrent  approved  with 

changes 388 

Statutes,  oonstmction  oft 

Specific  provisions  for  object  makes  in- 
applicable a  general  provision. 872 

Words,  phrases,  and  sentences  to  be  < 
stnisd  with  regard  WonfTt .... 
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Page. 
Stewtrds    fees.    (See    TraveUng   expenses, 

tips.) 
Btorege: 

Customs  Servioe— sale  of  goods  left  In, 

beyond  limit  -  use  of  proceeds  to  pay . .     446 
Household     goods— miliary      attach68 

cfaan^ng  station  not  entitled  to 213 

Material  in  possession  of  contractor- 
additional  payment  for,  when  included 
In  terms  of  termination  contract,  not 

authorized. 203 

Stragglers: 

Telegrams  in  connection  with  apprehen- 
sion      272 

Transportation  not  subject  to  land-grant 

deductions 243 

Street  car  fare.    (See  Subsistence.) 
Subpoena  deea  tecum.    {See  Witnesses.) 
Subsistence: 

Actual  expense— 

Maximum  for  Shipping  Board  not 
payable  on  basis  of  average  daily 

expenses 299 

Meals  en  route— when  reimbursable.     390 
War   Department— employee  given 
per  diem  by  statute  not  entitled  to.     728 
Allowance— Navy,  enlisted  men— leave 
terminated  by  action  of  superior  of&cer, 

entitles  to,  for  time  subsisting  self 732 

Cab  fare— when  authorized 403 

Cadets,  Military  Academy- 
Discharged  from  hospital  entitled  to, 

from  hospital  to  home 356 

Enlisted  man  appointed  while  on 
furlough  entitled  to,  to  Academy. .     357 
Commutation  of— Veterans'  Bureau  em- 

ployeea— not  entitled  to. 575 

In  kind- 
Navy  nurses  assigned  to  transports- 
entitled  to 410 

Veterans'  Bureau  employees— trans- 
ferred from  Public  Health  Service 

may  befumlshed 575 

Laandry  expense  may  be  prorated 403 

Per  diem  in  lieu  of— 

At  home  of  employee— regulations 

authorizing  prospective  only 120 

Detained  in  Washington  for  instruo- 
tion  after  assignment  to  field- 
payment  not  authorized 426 

Fractional  part  of  a  day  begins  and 

ends  when  leaving  station 171 

Indian  field  service— employee  may 
not  extend  60-day  period  by  leavinig 
temporary  station  and  returning 

thereto 140 

Marshals,  United  States -absence  on 
one  or  more  trips  of  three  hours  or 
less  on  same  day  not  cumulative...     444 
Temporary  duty- 
Designation  of  post  as,  without 
performance  of  duty  there  does 

not  authorize  payment 426 

Orders  changing  to  permanent 
duty  station  not  retroactive. ...     200 
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Subsistence— Continued.  Page. 

Per  diem  in  lieu  of— Conthiued. 

Veterans'  Bureau  employee— travel 
back  and  forth  to  lodging  is  sub- 
sistence and  not  payable  in  addi- 
tion       77S 

War  Department- 
Civilian    employees    given    per 
diem  by  statute  not  entitled  to 

actual  expenses. 728 

Shoe  inspector  ordered  to  station 
without  direction  as  to  change 
to  any  other  station  at  termina- 
tion of  duty— not  entitled  ta . .       60 
Street  car  fare- 
In  going  between  hotel  and  place  of 
temporary     employment— subsist- 
ence expense 408 

When  an  expense  of,  to  be  charged 

against  maximum  allowance. 43 

Tips- 
Meals  en  route— when  reimbursable.     390 
Steward's  fees— table,   bath,  room, 
deck,  and  library  stewards  consid- 
ered       342 

Supernumerary  patients.    {See  Funeral  ex- 
penses.) 
Sapervising  Architect's  Office: 

Employees— household  goods— transpor- 
tation of  auto  as,  not  authorised 679 

Supply  officers.    (See  Navy,  officers.) 
Supreme    Court    of    United    States.    (Set 

Courts.) 
Surgical    operations.    {See    Medical    treat- 
ment.) 
Surplus  fund.    (Su  Accounting.) 
Surplus  war  supplies.    (See  Sales,  surplus 

war  supplies.) 
Suspension  of  employees.    (JSee  Officers  and 
employees.) 

T. 

Tariff  Commission,  United  States: 

Travel  regulations  of  Commerce  Depart- 
ment applicable  to  (steward's  fees  on 

transports) 311 

Taxes: 

Aliens  coming  into  country  for  temporary 

stay— manner  of  refunding  head  tax ...     377 
Automobile  chassis  for  Army— Govern- 
ment may  not  be  obligated  to  pay  by 

supplemental  contract UB 

Documentary      stamps— proceeds      to 
United  States  Treasury  even  though 

used  in  Porto  Rioo 6H 

Internal  revenne,  interest  on  refunds- 
Appropriations   available   for   {pay- 
ment      357 

For  periods  prior  to  date  of  act  author- 

iied fcv 

Fractional  part  of  month— 4  per  cent 

per  annum  on  basis  of  305  days 471 

Interest  on  total  amount,  including 
penalties  or  interest  paid,  author- 
ised       64* 


816 


SUBJECT  INDEX. 


Tftxes— Continued.  Page. 

Internal  revenue— Continued. 

Manner  of  computing  period— fiscal 

year  appropriation  available 41 1 

licenses.    {See  Licenses.) 
Redemption  of  special  tax  stamps— ap- 
propriation available 492 

Statfr- 

Assessed  on  dealers  In  gasoline  at  2 
cents  per  gallon  of  sales — Govern- 
ment not  exempt 584 

Fee4  to  State  officials  for  services  ren- 
dered not  prohibited  as 560 

Gasoline,  not  applicable  to  purchases 

by  Government 229 

Tonnage— cable  ships  not  registered  must 

pay 4«5 

Transportation— freight— repeal  of,  as  af- 
fecting price  of  coal 399 

Taxicab  fare.    {Set  Subsistence,  cab  fare.) 
Telegrams: 

Apprehension   of  naval   deserters  and 

stragglers* < 272 

Expenses  of  seardiing  for,  in  flies  of  tele- 
graph company  on  subpopna  duces  te- 
cum authorised 442 

Two  rates  of  equal  dispatch— Govern- 
ment entitled  to  cheaper 402 

Telephone  service- 
Federal  control— payment  of  awards  of 

compensation 9N 

Bmte  increase— not  provided  for  In  con- 
tract, not  authorised  ou  ruling  of  utility 

commission  or  Postmaster  G eneral 064 

Rates  fixed  by  law  do  not  excuse  formal 

execution  of  contracts  for 072 

Tenants  in  common: 

Leases  from— each  a  separate  oontraet ...       23 
Tips.    {Set  Traveling  expenses  and  Subsist- 
ence.) 
Vorts: 

Government  not  liable  for,  when  com- 
mitted by  its  officers  and  agents 178 

Tnmsportation: 

Army— enlisted  men— changing  sta- 
tions—suspicion of  officer  that  man  un- 
reliable insufficient  to  charge  him  with 

GOit  of ,  for  himself  and  guard 400 

Automobile  of  Public  Health  Service 
upon  change  of  station— effect  of  mini- 
mum freight  weight  on  allowance 470 


Army  officer  entering  service  through 
medium    of    National    Guard— to 
home  on  discharge  not  authorized.       83 
Books  and  retained  papers  of  naval 

officers  may  be  transported  as 38 

Naval  officer  on  actual  expense  basis 
outside  United  SUtes— entitled  to 

reasonable  amount  of  excess 30 

Books  and  retained  papers  of— Army  offi- 
cer—limitation on  eost  to  G  ovemment.     740 
Coal— repeal  of  freight  tax  as  affecting 

price 309 

Consular  Service— family  of  officer  from 
United  States  to  new  station  to  which 
assigned  during  their  absence  not  au- 
tkorized 


Traniiportat  ion  — Con  t  inued . 
Dependents  of  Army  officers- 
Adopted  child  entitled  to— dftte  oC 

adoption  not  material 

Detailed  to  National  Guard— appro- 
priation available 478 

Not  entitled  to.  for  grandchild 070 

Regulations  setting  time  limit,  ete., 

authorited 90 

Dependents  of  Array  Re.<terve  Corps  offi- 
cer—not furnished  to  first  active-duty 

station  or  to  home  on  release 077 

Dependents  of  National  Guard  officers— 
not  entitled  to,  to  attend  service  school 
or  return  to  home 

Dependents  of  Naval  officers- 
No  reimbursement  for  travel  per- 
formed prior  to  change  of  home  yard 

of  vessel 

Requests  issued  but  not  used  for  per- 
sonal reasons— no  reimbursement 
for  travel   performed   over  other 

routes 

Sea  travel— reimbursement  not  au- 
thorised when  Government  truis- 
port  available 

Federal  control: 

Payment  of  guaranties— second  pay- 
ment authorized 

Settlement  between  War  Department 
and  R4ilroad  Administration- 
Maintenance  of  tracks  included . .      164 
Repairs  to  equipment  included. .      101 
Switching  charges  included 160 

Freight— stone  for  river  and  harbor  im- 
provement—quoted tariff  at  beginning 
of  work  does  not  obligate  railroad  to  con- 
tinue to  ship  entire  supply  needed  at 
that  rate. IS 

Household  goods— 
Army  officer- 
Detailed    to    National    Guard- 
appropriation  available 478 

Excess  amount  and  higher  clas- 
sification—how  computed 740 

From  stati<m  to  hcnne  on  retire- 
ment not  authorized  unless 
Quartermaster    Corps    reOlses 

(Philippine  Scouts) 6» 

Packing  and  crating— 

Army  officer— chargeable  fbr  ez- 

oesscostof QQ 

Naval       officer— reimbursement 
for,  not  barred  by  subsequent 

cancellation  of  orders 686 

Public  Health  Service  employee— 
auth(Hlty  for,  does  not  obligate 
appropriation  until  expense  in- 
curred       656 

Supervising  Architect's  Office— auto* 

mobile  not  included 

Naval  officer- 
Automobiles  included 

Not  entitled  to  while  on  leave... 
Naval    Reserve   officer— shipped  at 
own  expense  on  release  from  active 
doty— not  reimbursable. .  •••••.••«      US 
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Traospcrtatloik— Continaed.  Page. 
Intaratata   mnd    intrastate    shlpmenta— 
when  Interstate  Ckimmeroe  Commission 
may  apply  rates  for  interstate  ship- 
ments to  shipment  in  state •    46 

Joint  military  arrangement— Naval  Re- 
serve Foroe--enlisted  men— subject  to 

3  per  cent  deduction  under 396 

Land-grant  deductions- 
Army    enlisted    men— subject    to, 
whether  traveling  singly  or  Ln  num- 

bers 787 

Bodies  of  deceased  enlisted  men  and 

attendants  not  subject  to 288 

Coast  Guard  members  not  subject  to 
after  return  to  Treasury  Depart- 
ment       ©57 

Emergency  Fleet  Corporation  pro- 
perty subject  to 279 

Mileage  of  Army  officer  subject  to, 

whether  or  not  requests  used 461 

Naval  Reserve  Force— to  and  ttam 

and  on  active  duty  subject  to 289 

Nurses  (female)  of  the  Navy— appli- 
cable to 355 

Stragglers  not  subject  to 243 

"Troops  of  the  United  States"  vari- 
ous classes  Included  in  term 233 

Mail— registered  shipments  of  money- 
insurance  to  be  obtained  through  com- 
petitive bidding 21 

Mounts  o(  Almy  officers  detaUed  with 
National  Guard— appropriation  avail- 
able       478 

Remains— land-grant     deductions     not 

applicable  to  body  nor  attendant 288 

Eeamen,  destitute  American- 

By  Gorernment  transport— reim- 
bursement   of    appropriation    for 

actual  cost 709 

Steamer  entitled  to  2  cents  per  mile 

via  regular  route 388 

Switching  charges— claim  for,  included 
in  settlement  between  War  Department 

and  Railroad  Admin istration 160 

Vi»«el  aUowance: 

Army,  enlisted  men- 
Blue  discharge  is  not  dishonorable 

and  entitles  to 715 

Election  and  payment  to  one  place 

exhaust  right 617 

Marine  Corps— enlisted  men— entitled  to, 
upon  extension  of  enlistment  irrespec- 
tive <rf  date  of  enlistment 80 

Naval  Reserve  Force— released  tram  ac- 
tive duty  other  than  training  entitled  to     419 
Navy,  enlisted  men-- 

Discharged  after  November  11,  1918, 

for  own  convenience  not  entitled  to.       53 
Discharged  after  November  11,  1918, 

on  medical  survey  enti tied  to 65 

Discharged  from  enlistments  entered 
into  on  or  after  Mairh  3,  1921,  not 

entitled  to 16 

Disciiiirged  while  on  furlough  without 
pay  not  entitled  to 


Travel  allowance— Tontinned.  Page. 

Navy,  enlisted  men— Continued. 

Enlisting  after  March  3, 1921.  and  dis- 
charged under  honorable  conditions 
prior  to  expiration  of  enlistment 
entitled  to 157 

Entitled  to,  upon  extension  of  enlist- 
ment irrespective  of  date  of  enlist- 
ment        80 

Transfer  to  Reserve  does  not  entitle 
until  released  from  active  duty 604 

Traveling  expenses: 
Air  travel- 
Army  officer»— 

Appropriation  chargeable 181 

Orders  to  a  station  for  temporary 
duty  and  return  do  not  con- 
stitute one  continuous  voyage.  726 
Temporary  duty  between  travd 
to  and  departure  firom  station 
not  a  "necessary  delay  in  a  con- 
tinuous voyage" 726 

Army- 
Enlisted  men— 

By  auto,  on  National  Guard  duty 
entitled  to  cost  of  oil  and  gaso- 
line only 681 

Duty  with  National  Guard— ao- 
tual    expenses    only— penalty 

for  false  voucher 681 

Officers— 

DeUiled  to  dvU  branch 06 

Travel  on  Government  transport 
from  Pacific  to  Atlantic  port  is 
sea  travel  and  entitles  to  actual 
expenses  only 717 

Baggage.    {Set  Baggage.) 

Cab  fare — when  authorized 403 

Cadets,  Military  Academy- 
Discharged  from  hospital  entitled  to, 

from  hospital  to  home 390 

Enlisted  man  appointed  while  on 

furlough  entitled  to 357 

Contracts  tor  personal  services— failure  to 

perform  work  precludes  payment  of . . .      457 
Conventions— probibiti(Hi  against  attend- 
ance not  applicable  to  single  conferences 
of  Government  officials  not  banded  into 

society 546 

Fine  Arts  Commission— secretary  of, 
when  Army  officer,  limited  to  mileage.      508 

Laundry  may  be  prorated 403 

Meals  en  route— Interstate  Commerce 
Commission— employee— when  reim- 
bursable       390 

Naval  officers- 
Books  and  retained  papers  may  be 

transported  as  baggage 36 

Detailed  to  civil  branch 96 

Private  and  public  business  intermin- 
gled—G  overnment  not  chargeable 2B0 

Street  car  fare— when  an  expense  of  sub- 
sistence to  be  charged  against  maxi- 
mum allowance 43,403 

Subsistence.    (JSu  Subsi5tenoe.) 
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Traveling  expenses— Continued.  Page. 

Temporary  duty— under  orders  to  report 
to  station  without  direction  as  to  change 
to  any  other  station  at  termination  of 

duty  is  not 60 

Tips- 
Meals  en  route— when  reimbursable..      390 
Pullman  porter — authorized  as  other 

than  subsistence 345 

Stewards'  fees— table,  bath,  room, 
deck  and  library  stewards  on  steam- 
ers considered 342 

To  and  from  lodging— Veterans'  Bureau 
employee — is  subsistence  expense  and 

not  allowable  when  on  per  diem 773 

Treasury  Department: 

Secretary— jurisdiction— equipment  of 
hospitals  not  transferred  to  Veterans' 

Bureau 650 

Seed  grain  loans— release  of,  dependoit 

on  crop  yield  from  individual  loans...     556 
Travel  regulations — fractional  part  of  a 

day 171 

Trust  fund— for  Veterans'  Bureau  beoe- 
flciaries  created  by  act  of  August  9, 1921 .      387 

U. 

Uniform  gratuity.    (See  Gratuities.) 
United  States  Employment  Service.     {See 
Labor,  Department  of.) 

V. 
Vaccination: 

Personal  expense 298 

Vehicles: 

Automobiles- 
Damages  resulting  from  collision  of 

Army  and  private 572 

Damages  to,  while  commandeered  by 
police  of  District  of  Columbia,  not 

payable 722 

Not  classified  as  household  goods ....     679 
Purchase  t(x  testing  purposes  author- 

iied 360 

Transportation  of  Army  officer's,  rata 

on  ordinary  household  goods 740 

Transportation  of— Public  Health 
Service  officer  changing  station— 
effect  of  tariff  providing  minimum 

freight  weight 470 

Travel  by,  entitles  only  to  cost  of 

oil  and  gasoline 681 

License,  State,  on  Federal-owned,  un- 
authorized  .,      150 

Passenger-carrying— 

Automobile  for  testing  purposes  is  not 

considered  as— purchase  authorized  360 
Automobiles,  trucks  and  motor  cy- 
cles for  use  as  trade-teaching  equip- 
ment by  Federal  Board  for  Voca- 
tional Education— purchase  au- 
thorized        58 

Cable  ships  not  registered  must  pay  too- 

nage  fees •      465 

Veteran  Corps  of  Artillery  of  New  York: 

Service  in,  not  counted  for  longevity  pay 
in  Army 541 


Veterans'  Bureau,  United  States  Page. 

Allotments  and  allowances- 
Class  A  dependent  on  valid  marriage 
status— refimd  by  allottor  required 

when  marriage  void 619 

Outstanding  check  not  payable  to 
soldier  in  absence  of  affirmative 
evidence  that  allottee  is  dead  or 

never  received  check 215 

Recovery  of  overpasrments— 

L(»tchecks 146 

Payee  illegally  holding  check  no 

barto 222 

Set-off  against  accrued  pay  duo 
heirs  of  enlisied  man  protiibited      283 
Appropriations — 

Hospitals,  construction  of— not  trans- 
ferred from  Treasury  to 224 

Operation  and  maintenance  of  .Arling- 
ton Building  not  transferred  to 99 

Transferred  from  War  Risk  Bureau 
and  Federal  Board  for  Vocational 

Education  not  one  lump  sum 103 

Compensation  for  death  or  disability- 
Beneficiaries   of,   may   deposit  un- 
allotted portion  in  trust  fund  in 

Treasury 387 

Permanency  and  d^ree  of  disability 
can  not  be  determined  by  general 
regulation  based  on  mere  lapse  of 

time,  etc .^ 31 

Employees- 
Bonus,  1240,  may  be  paid  to  those 

transferred  to 153 

Commutation  allowances  prohibited.     575 
Retired  Army  or  naval  officers  and 
enlisted  men— may  be,  subject  to 

certain  limitations 571 

Transferred  from  Public  Health  Senr- 
ioe— may  receive  bonus,  and  allow- 
ances in  kind  or  actual  cost— not 

conunutatioQ 573 

Traveling  expense— transportation  to 
and  from  lodging  is  subsistence  ex- 
pense       773 

Hospitals- 
Leased— repairs  not  required  under 

ordinary  stipulations  in  leases 733 

Restriction  on  permanent  buildings 

by  sec  1136,  R.  S.,  not  applicable  to.      649 
Roads  over  private  property  leading 
to— appropriation  available  for  re* 

pair  and  maintenance 468 

Insurance- 
Matured  by  death,  subsequent  find- 
ing of  total  disability  rating  unau- 
thorized       756 

Matured  by  disability  rating,  pre- 
miums collected  after  effective  date 

refundable 75S 

Monthly  installments  for  total  dis- 
ability accrued  and  unpaid  at  death 

of  msured— disposition 254 

Reinstatement  of  lapsed  or  cancded— 

when  authorised. 108 

Leases— failure  of  Government  to  execute^ 
after  acospting  proposal ..••.•••• 
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r«t«nns'  Bureaa,  United  States— <3ontd.      Page. 
Medical  officers  required  to  examine  appli- 
cants for  dvll -service  pension 199 

Medical  treatment- 
Beneficiaries— manner  of  paying  Pub* 

Uc  Health  Service 230 

Persons  other  than  beneficiarie»— ap- 
propriations of  chargeable 230 

Patients  and  trainees— burial  expenses 

may  be  provided  for  by  regulation....      561 
Purchases  of  unserviceable  antomobOes 
for  trade-teadiing  equipment  from  War 

Department  authorized £8 

Trainees  of  Vocational  Education- 
Compensation— not  entitled  to,   for 
Incidental  service  to  United  States 

as  part  of  training 733 

Not  entitled  to  both  training  allow- 
ance and  pension 25 

8nbsistence--co8t    prorated     under 

lump-sum  contract 507 

Witnesses— fees  and  mileage  in  action  in- 
volving injuries  to  ex-service  men 2n 

Virgin  Islands: 

Seamen,  American— relief  of,  limited  to 

shipwrecked 384 

Vocational  Education,  Federal  Board  for 
Industrial  rehabilitation— Federal  aid  to 
States— time  limit  for  aooeptanoe  by 

Btato 7 

{/See    alto   Veterans'     Bureau,    United 
States.) 
Yoochers: 

Falsification  of— penalty  for 083 

Fraudulent— responsibility  for  payment 
rests  on  disbursing  officer 730 


W. 


War  Department: 

Appropriations— balances  toisurplus  fund 
—error  in  transferring  expended  funds 

corrected filO 

Civilian  employees — 

Absent    firom    duty    under    court- 
martial  sentenco— not  entitled  to 

compensation  while  confined. S7 

Bonus- 
Certification  not  required  when 
in  service  June  30, 1020,  resigned 

and  reinstated 876 

Contract  purporting  to  include  in 
base  pay,  does  not  bar  receipt 

of 676 

Past  services  within  discretion 

of  Secretary  to  allow MS 

Subsistence— entitled   to   per  diem 

only 728 

Traveling  expenses— under  orders  to 
report  to  station  without  direc- 
tion as  to  change  to  any  other  st»> 
tion  at  termination  of  duty— per 

diem  not  authorized 60 

Disbursing  offloers— loss  by  rrrhange 
credit  allowed  when  surplus  funds  dJa- 

poeed  of  as  ordered. 

1<Mew   inweaiied  rental— not  anthori—d 
if  tvancy  not  terminated.. •• 


War  Department— Continued.  Page. 

Moving  of  Adjutant  General's  Offloo— no 
more    authorized    for    service    than 

amount  of  lowest  bid 30t 

Sales  of  siuplus  real  estate— proceeds  of, 

available  for  removal  of  supplies,  etc..      508 
Secretary— jurisdiction  to  reopen  prede- 
cessor's settlement— when 648 

War  emergency: 

Termination  of— travel  allowance  on 
discharge— Navy— enlisted  men— dis- 
charged from  enlistments  entered  into 
on  or  after  March  3, 1921,  not  entitled 

to 18 

Warrant  of  arrest.    (See  Marshals,  United 

States.) 
Warranty: 

Breach  of— when  proceeds  of  sales  of 
surplus  property   available   for  pay- 

mentof. 374,466,484,( 

War  Risk  Insurance.    (See  Veterans'  Bureau, 

United  States.) 
War  service    payments.    (See  Gratuities: 

Sixty  dollar  bonus.) 
Water 

Permit    to    appropriate— fee    to    State 

officials  not  a  tax 

Witnesses: 

Courts -martial— fees  limited  to  rate  al- 
lowed in  United  States  courts 847 

8ubi>oena  duces  tecum — expenses  in  con- 
nection with  searching  records  of  tele- 
graph company  authmlzed 442 

Veterans'  Bureau— actions  against  per- 
sons for  injuries  to  ex-servicemen— 
appropriation  available  for  payment  of 

fees  and  mileage 250 

Words  and  phrases: 

Blue  discharge— not  dishonorable 715 

Command— not  exercised  by  command- 
ing a  "flight' '  of  an  air  squadron il4 

Dependent  child — of  Army  officer,  in- 
cludes adopted  child  and  own  blood, 

but  not  grandchild 670 

Duty  In  the  field— station  regularly  ap- 
propriated for  (Guam)  is  not 504 

Duty    tn    the    field— commutation    of 

quarters,  heat  and  light  for  dependents. 

Exchange  on  official  checks,  act  of  March 

1,  1919,  40  SUt.,  1256 

First  class  gunner— qualification  as,  does 

not  constitute  a  grade 

Furniture  includes  household  furnish- 
ings in  acts  appropriating  for  contingent 

expenses  of  legations 312 

Government    establishment— G  o  v  er  n- 

ment  Printing  Office  is 

Home  to  which  Marine  Corps  officers  are 
entitled  to  mileage  upon  retirement. . . . 
Home  yntd  of  a  vessel  in  re  transporta- 
tion of  dependents 

Honorable  discharge— discharge  for  in- 
aptitude held  to  be 

Household  goods— definition  of,  does  not 

indade  automobile 

Last  expiring  enlistment,  act  of  July  12^ 
1921,  honorable  disdbarge  gratuity  in 
Navy IM 
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Words  and  phrases— Continaed.  Page. 

Medical  care  and  treatmentr— osteopathic 
treatment  is  not 730 

Officers  and  enlisted  men  of  Army,  sec- 
tion 13a,  act  June  4, 1920,  a\riation-dut7 
pay,  limited  to  Air  Service 872 

Official  salary,  act  of  August  24,  1912, 
•mployment  of  persons  in  naval  serrioe 
by  Panama  Canal 112 

Osteopathy— not  medical  treatment 730 

Peaca-after  World  War,  began  March  4, 
1921 645 

Permanent  diange  of  station^naval 
officer  does  not  make,  untQ  date  of 
order  changing  home  yard  of  vessel. . . .     227 

Proclamation  in  admiralty— under  food 
and  drug  act 124 

Same  pay— in  act  prescribing  pay  of 
National  Guard  officers  attending 
camps— means  basic  pay 258 

Sea  travel— travel  from  Padflc  to  Atlantic 
port  via  Panama  Canal 717 

Serving  in  the  military  or  naval  forces— 
IfiObonuslaw 379 


Words  and  phrases— Continued. 

Shipkeeper— Coast  and  Geodetic  Survey, 
is  watchman  on  vessels  not  in  com- 
mission       2tf 

Supernumerary  patients,  Navy— funeral 
expenses SM 

Troops  of  the  United  States— land-grant 
laws 233,717 

Vessel  of  the  United  States— in  section 
4578,  Revised  Statutes,  does  not  include 
vessels  owned  and  operated  b^Govem- 
ment 7W 

Warrant  and  monition— food  and  drug 
act 12ft 

Without  territorial  Jurisdiction  of  United 
States— no  territory  over  which  the 
United  States  exercises  Jurisdiction 
(Guam)  is 

Writs  or  papers  furnished  at  the  request  of 
any  party— paragraph  11,  section  829, 

Revised  Statutes 

World  War  Foreign  Debt  Commission: 

Expenses  of— no  appropriation  available. 
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